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PREFACE 


This volume of Decisions of the Department of the Interior cov- 
ers the period from January 1, 1972 to December 31, 1972. It in- 
cludes the most important administrative decisions and legal 
opinions that were rendered by officials of the Department during 
_ the period. 

The Honorable Rogers C. B. Morton served as Secretary of the 
Interior during the period covered by this volume; Mr. William 
T. Pecora (deceased) served as Under Secretary; Messrs. Richard 
F. Bodman, Hollis M. Dole, John Larson, Harrison Loesch, Na- 
thaniel Reed, James R. Smith served as Assistant Secretaries of 
the Interior; Mr. Mitchell Melich served as Solicitor of the De- 
partment of the Interior and Mr. Raymond C. Coulter as Deputy 
Solicitor. Mr. James M. Day, served as Director, Office of Hear- 
ings and Appeals. 

This volume will be cited within the Department of the Interior 


- Secretary of the Interior 
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ERRATA 

Page 3—Footnote 5, correct sec. 3(a) (4) to read 3 (e) (4). 

Page 18—Headnote—Line 3 should read on such Known geologic structure, 
is also ***, 

Page Oy! rend vote Tine 4 should read is scarce does not make it an “un- 
common variety” ***, 

Page 44—Par. 1, line 9 the word seven is corrected to read ezght. 

‘Page 45-—Par. 2 is changed to read: Of the claims involved in this case, the 

Enterprize (Nevada 062291) is located in sec. 2, T. 15 N., R. 

20 E.; M.D.M., Ormisby County, Nevada, the Gapsite Placer 

(Nevada 062290) in sec. 25 and 36, T. 16 N., R. 20 E., and the 

War Bond, Gypsite, Gypsite Extensions 1-4, (Nevada 062289) 

in sec. 31, T. 16 N., R. 21 E., M.D.M., Lyon County, Nevada. 
Par. 3, the first word is phased to seven. 

Page 52—Right Gl: the fourth word of the first full paragraph is changed 

to eight. 

Page 54—Footnote 9, correct citation to read ( 9th Cir. 1971). 

Page 67—Right Column, Headnote 3, Line 5, begin new peteeraDhee ee 
af there is ***, . 

Page 125—Column 2—Line 38 correct responsibility. 

Page 160—Column 1, Headnote 2—Line 4 correct disclose. 

Page 161—Left column, Line 4, delete a. 

Page 213—Footnote 82, citation should read Koenig Aviation, Inc., ASBCA. 
_ Page 256—Correct Pagination for Strawberry Valley from 256 to 526. 

Page 382—Column 1, par. 2, 3rd line from the bottom, delete the word in. 

Column 2, Line 18 delete agure 1 from citation United States 
et al. 

Page 397—1st col., line 1 add pecoediaw Pirenneses: 

Page 398—Par. 3, line 2 add the word the survey. 

Page 430—8 pt. par.—Correct stat, for treaty to read (1951.) sic. 

Page 431—Renumber Preprint Nos. 7 and 8 should appear as 431A. 

Page 444—Right Col. Caption ‘Separate Concurrence” Line 10 correct be- 
liever to believe. 

Page 459—-2d col.—line 8 correct citation to read United States v. United 
States Borax Co., 58 J.D. 426 (1948) 

Page 625—2d Headnote Regulation should read 43 CFR 4.546(a). 

Page 618—Col. 1, correct citation to read Public Utilities Commission v. 
United States, 355 U.S. 534, 589 (1958). 

Page 635—Footnote 3, citations should read, Consumers Union of U.S., 
Ine. v. Veterans Administration, 301 F. Supp. 796 (1969) and 486 F. 2d 1363 
(2d Cir. 1971). 

Page 696—8 pt, par., line 20, correct citation to read 37 Stat. 678. 

Page 706—Right Col. ist par., line 8, add to citation, 79 I.D. 501. 
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The table below sets out in alphabetical order, arranged accord- 
ing to the last name of the first party named in the Department’s 
decision, all the departmental decisions published in the Interior 
Decisions, beginning with volume 61, judicial review of which was 
sought by one of the parties concerned. The name of the action is 
listed as it appears on the court docket in each court. Where the 
decision of the court has been published, the citation is given; if | 
not, the docket number and date of final action taken by the court 
is set out. If the court issued an opinion in a nonreported case, 
that fact is indicated; otherwise no opinion was written. Unless _ 
otherwise indicated, all suits were commenced in the United States 
District Court for the District of Columbia and, if appealed, were 
appealed to the United States Court of Appeals for the District 
of Columbia Circuit. Finally, if judicial review resulted in a fur- 
ther departmental decision, the departmental decision is cited. Ac- 
tions shown are those taken prior to the end of the year covered 
by this volume. | 


Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration) 


Adler Construction Co. v. U.S., Cong. 10-60. Dismissed, 428 F. 2d 1862 
(1970); rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 
(1970); rehearing denied, 401 U.S. 949 (1971). 

_ Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr’s. report 
accepting & approving the stipulated agreement filed September 11, 1972. 


Estate of John J. Akers, 1 IBIA 8; 77 I.D. 268 (1970) 
Dolly Custer Akers v. The Dept. of the Interior, Civil No. 907, D. 
Mont. Judgment for defendant, September 17, 1971; order staying 


execution of judgment for 30 days issued October 15, 1971; appeal dis- 
missed for lack of prosecution, May 38, 1972. . 


State of Alaska, Andrew Kalerak, Jr., 73 I.D. 1 (1966) 


Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-35-66, 
D. Alas. Judgment for plaintiff, October 20, 1966; rev’d., 396 F. 2d 746 
(9th Cir. 1968); cert. denied, 3938 U.S. 1118 (1969). 


Alked Contractors, Inc., 68 I.D. 145 (1961) 


Allied Contractors, Ine. v. U.S., Ct. Cl. No. 163-63. sea a of 
settlement filed March 3, 1967; compromised. 
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Leslie N. Baker, et al., A-28454 (October 26, 1960). On reconsid- 
eration Autrice C. Coneiind: 69 I.D. 1 (1962). 
Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. 


Ariz. Judgment for defendant, September 3, 1963 (opinion) ;-aff’d., 336 
F. 2d 706 (9th Cir. 1964); no petition. 


‘Max Barash, The Texas Co., 68 LD. 51 (1956) 


Max Barash v. Douglas McKay, Civil No. 939-56. Judgment for de- 

fendant, June 18, 1957; rev’d. & remanded, 256 F. 2d 714 (1958); judg- 

_ment for plaintiff, December 18, 1958. Supplemental eoeons 66 ID. 
11 (1959); no petition. 


Barnard-Curtiss Co., 64 I.D. 312 (1957) 65 1.D. 49 (1958) 


Barnard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. Judgment for plain- 
tiff, 801 F. 2d 909 (1962). 
Hugenia Bate, 69 I.D. 230 (1962) 


Katherine S. Foster & Brook H. Dunean, II v. Stewart L. Udall, Civil 
No. 5258, D. N.M. Judgment for defendant, January 8, 1964; rev'd., 
335 F.2d 828 (10th Cir. 1964); no petition. 
Sam Bergesen, 62 I.D. 295 Reconsideration denied, IBCA~11 (De- 
cember 19, 1955) 


Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint aigmineed 
March 11, 1958; no appeal. 


BLILM-A-045569, 70 I.D. 231 (1963) 


New York State Natural Gas Corp. v. Stewart L. Udall, Civil No. 
2109-68. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
2109-63. Judgment for defendant, September 20, 1965; Per curiam deci- 
sion, aff’d., April 28, 1966; no petition. 


Meluin A. Brown, 69 I.D. 131 (1962) 


Melvin A. Brown v. Stewart L. Udall, Civil No. 3352-62. Judgment for 
defendant, September 17, 1963; rev’d., 3385 F. 2d 706 (1964); no petition. 


Rh. C. Buch, 75 1.D. 140 (1968) 


R. C. Buch v. Stewart L. Udall, Civil No. 68-1858-PH, C.D. Cal. 
Judgment for plaintiff, 298 F. Supp. 381 (1969); rev’d., 449 F. 2d 600 
(9th Cir. 1971); judgment for defendant, March 10, 1972.. 

The California Co., 66 J.D. 54 (1959) 

The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment 
for defendant, 187 F. Supp. 445 (1960); aff’d., 296 F. 2d 384 (1961). 

In the Matter of Cameron Parish, Louisiana, Cameron Parish Po- 
lice Jury & Cameron Parish School Board, June 8, 1968 ap- 
pealed by Secretary July 5, 1968, 75 I.D. 289 (1968). 


Cameron Parish Police Jury v. Stewart L. Udall, et al., Civil No. 
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14,206, W.D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969); order 
vacating prior order issued November 5, 1969. 


Carson Construction Co., 62 I.D. 422 (1955) 


Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. Judgment for 
plaintiff, December 14, 1961; no appeal. 
Chargeability of Acreage Embraced in Oil and Gas Lease Offers, 
71 1.D. 337 (1964) Shell Ou Co., A-30575 (October 31, 1966) 
Shell Ou Co. v. Udall, Civil No. 216-67, Seen of dismissal filed 
August 19, 1968. 
Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 L D. 4038 
(1965) 
Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Deci- 


sion against the Dept. by the lower court aff’d., 428 P. 2d 104 (1967); 
rev’d., 432 P. 2d 435 (1967). 


Stephen H. Clarkson, 72 1.D. 188 (1965). 


Stephen H. Clarkson v. U.S., Cong. Ref. 5-68. Trial Commr’s. report 
adverse to U.S. issued December 16, 1970; Chief Commr’s. report con- 
curring with the Trial Commyr’s. report issued April 18, 1971. P.L. 92- 
108 enacted accepting the Chief Commr’s. report. 


Mrs. Hannah Cohen, 70 I.D. 188 (1963) 


Hannah and Abram Cohen v. U.S., Civil No. 3158, D. R. I. Com- 
promised. 


Barney R. Colson, 70 1.D. 409 (1963) 


Barney R. Colson, et al. v. Stewart L. Udall, Civil No. 63—26—Civ.—Oc, 
M.D. Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968); aff’d., 
428 F. 2d 1046 (5th Cir. 1970); cert. denied, 401 U.S. 911 (1971). | 


Columbian Carbon Co., Merwin E. Liss, 63 I.D. 166 (1956) 


Merwin E. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment. for 
defendant, January 9, 1958; appeal dismissed for want of prosecution, 
September 18, 1958, D.C. Cir. No. 14,647. 


Appeal by the Confederated Salish & Kootenai Tribes of the Flat- 
head Reservation, in the Matter of the Enrollment of Mrs. El- 
verna Y. Clairmont Baciarellt, 77 1.D. 116 (1970) 

Elverna Yevonne Clairmont Baciarelli v. Walter J. Hickel, Civil No. 


C-70-2200, D. Cal. Judgment for defendant, August 27, 1971; appeal 
docketed October 22, 1971. 


' Appeal of Continental Oil Co., 68 I.D. 337 (1961) 


Continental Oil Co. v. Stewart L. Udall, et al., Civil No. 366-62. 
Judgment for defendant, April 29, 1966; aff’d., February 10, 1967; cert. 
dented, 389 U.S, 839. (1967). 


Autrice C. Copeland, See Leslie N. Baker et al. 
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Appeal mT Cosmo Construction Co., 73 I.D. 229 (1966) 


Cosmo Construction Co., et al. v. U.S., Ct. Cl. 119-68. Ct. opinion ' 
setting case for trial on the merits issued March 19, 1971. 


John C. deArmas, Jr., P. A. McKenna, 63 I.D. 82 (1956) 


Patrick A. MeKenna v. Clarence A. Davis, Civil No, 2125-56. Judg- 
ment for defendant, June 20, 1957; aff’d., 259 F. 2d 780 (1958); cert. 
dented, 358 U.S. 385 (1958). 


The Dredge Corp., 64 1.D. 368 (1957) 65 I.D. 336 (1958) 


The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judg- 
ment for defendant, September 9, 1964; aff’d., 362 F. 2d 889 (9th Cir. 
1966); no petition. See also Dredge Co. v. Husiie Co., 369 P. 2d 676 
(1962); cert. denied, 371 U.S. 821 (1962). 

David H. Evans v. Ralph C. Little, A-31044 (April 10, 1g), 1 
IBLA 269; 78 [.D. 47 (1971) 

David H. Evans v. Rogers C, B. Morton, Civil No. 1-71-41, D. Idaho. 
Order granting motion of Ralph C. Little for leave to intervene as a 
party defendant issued June 5, 1972, 


John J. Farrelly, et al., 62 1.D. 1 (1955) 
John J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No. 
3037-55. Judgment for plaintiff, October 11, 1955; no appeal. 
T. Jack Foster, 75 I.D. 81 (1968) 


Gladys H. Foster, Executria of the estate of T. Jack Foster v. Stewart 
L. Udall, Boyd L. Rasmussen, Civil No. 7611, D. N.M. Judgment for 
plaintiff, June 2, 1969; no appeal. 
Franco Western Oil Co., et al., 65 I.D. 316, 427 (1958) 


Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment 
for plaintiff, August 2, 1960 (opinion); no appeal. 

See Safarik v. Udall, 304 F.. 2d 944 (1962) ; cert. denied, 871 U.S. 901 
(1962). | 


Gabbs Exploration Co., 67 I.D. 160 (1960) 


Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219-61. Judg- 
ment for defendant, December 1, 1961; aff’d., 315 F. 2d 37 (1963); ceré. 
denied, 875 U.S. 822 (1968). 


Stanley Garthofner, Duvall Bros., 67 I.D. 4 (1960) 


Stanley Garthofner v. Stewart L. Udall, Civil No. 4194-60. Judgment 
for plaintiff, November 27, 1961; no appeal. | 


General Excavating Co., 67 1.D. 344 (1960) 


General Excavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with 
prejudice December 16, 1963, 


Nelson A. Gerttula, 64 I.D. 225 (1957). | 
Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60, Judgment 
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for defendant, June 20, 1961; motion for rehearing denied, August 8, 
1961; aff’d., 309 F. 2d 653 (1962); no petition. 
Charles B. Gonsales, et al., Western Oil Fields, Inc., et al., 69 1.D. 
236 (1962) 
Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. 


Udall, Civil No. 5246, D. N.M. Judgment for defendant, June 4, 1964; 
aff’d., 8352 F. 2d 32 (10th Cir. 1965); no petition. 


Gulf Oil Corp., 69 1.D. 30 (1962) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62. 
_ Judgment for defendant, October 19, 1962; aff’d., 8325 F. 2d 633 (1963); 
no petition. 
Guthrie Electrical Construction, 62 I.D. 280 (1955), IBCA—22 
(Supp.) (March 380, 1956) > 


Guthrie Hlectrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stip- 
ulation of settlement filed September 11, 1958. Pon eee offer ac- 
cepted and case closed October 10, 1958. 


L. H. Hagood, et al., 65 1.D. 405 (1958) 


Hidwin Still, et al. v. U.S., Civil No. 7897, D. Colo. eee: ac- 
cepted. 


Raymond J. Hansen, et al., 67 I.D. 362 (1960) 


Raymond J. Hansen, et al. v. Stewart L. Udall, Civil No. 3902-60. 
Judgment for defendant, June 28, 1961; aff’d., 304 F. 2d 944 (1962); 
cert, denied, 371 U.S. 901 (1962). _ | 

Robert Schulein v. Stewart L. Udall, Civil No. 4131-60. Judgment for 
defendant, June 28, 1961; aff’d., 304 F. 2d 944 (1962); no petition. 


Kenneth Holt, an individual, etc., 68 I.D. 148 (1961) 


Kenneth Holt, ete. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, 
July 2, 1965. 


Hope Natural Gas Co., 70 1.D. 228 (1963) 


Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2182-63. 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
2109-63. Judgment for defendant, September 20, 1965; Per curiam de- 
cision, aff’d., April 28, 1966; no petition. 

Boyd L. Hulse v. William H. Griggs, 67 1.D. 212 (1960) 

William H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stip- 
ulation for dismissal filed May 15, 1962. 

Idaho Desert Land Entries—Indian Hill Group, 72 LD. 156 
(1965), U.S. v. Ollie Mae Shearman, et al.—Idaho Desert Land 
Eintries—Indian Hill Group, 73 1.D. 386 (1966) 

Wallace Reed, et al. v. Dept. of the Interior, et al., Civil No. 1-65-86, 
D. Idaho, Order denying preliminary injunction, September 3, 1965; 


dismissed, November 10, 1965; amended complaint filed, September 11, 
1967, 
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US. v. Raymond T. Michener, et al., Civil No. 1-65-93, D. Idaho. Dis- 
missed without prejudice, June 6, 1966. 

U.S. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho. 

Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U. g., 
July 10, 1970; appeal docketed February 9, 1971. 


Interpretation of the Submerged Lands Act, 71 LD. 20 (1964) 


Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed 
with prejudice, March 27, 1968. 


J. A. Terteling & Sons, 64 1.D. 466 (1957) 


J. A. Terteling & Sons v. U.S., Ct. Cl. No. 114-59. Judgment for de- 
fendant, 390 F. 2d 926 (1968); remaining aspects compromised. 


J.D, Armstrong Co., 63 I.D. 289 (1956) 


J. D. Armstrong, Inc. v. U.S., Ct. Cl. No. 490-56. Plaintiff’s motion 
to dismiss petition allowed, June 26, 1959. 


Anquita L. Kluenter, et al., A-380483, November 18, 1965 
See Bobby Lee Moore, et al. 
Leo J. Kottas, Earl Lutzenhiser, 73 1.D. 123 (1966) 


Karl M. Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., 
Civil No. 1371, D. Mont. Judgment for defendant, June 7, 1968; aff’d., 
432 F. 2d 328 (9th Cir. 1970); no petition. 


Max L. Krueger, Vaughan B. Connelly, 65 1.D. 185 (1958) 


Max Krueger v. Fred A. Seaton, Civil No. 3106-58. Complaint dis- 
missed by plaintiff, June 22, 1959. 


W. Dalton La Rue, Sr., 69 1.D. 120 (1962) | 


W. Dalton La Rue, Sr. v. Stewart L. Udall, .Civil No. 2784-62. Judg- 
ment for defendant, March 6, 1963; aff’d., 324 F. 2d 428 (1968); cert. 
denied, 376 U.S. 907 (1964). 


L. B. Samford, Inc., 74 1.D. 86 (1967) 


L. B. Sianfotd. Ine. v. US., Ct. Cl. No, 398-67. Dismissed, 410 F. 2d 
782 (1969); no petition. 


Charles Lewellen, 70 I.D. 475 (1963) 


Bernard EF. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment 
for defendant, October 5, 1964; appes voluntarily dismissed, Maren 26, 
1965, 


Milton H. Lichtenwailner, et al., 69 I.D. 71 (1962) 


Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-63, D. Alas. 
Dismissed on merits, April 24, 1964; stipulated dismissal bs appeal with 
prejudice, October 5, 1964. 


Merwin E. Liss, et al., 70 I.D. 228 (1963) 


Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2182-63. 
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
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2109-63. Judgment for defendant, September 20, 1965; per curiam dec., 
aff’d., April 28, 1966; no petition. 


Bess May Lutey, 76 1.D. 87 (1969) 


Bess May Lutey, et al. v. Dept. of Agriculture, BLM, et al., Civil No. 
1817, D. Mont. Judgment for defendant, December 10, 1970; no appeal. 


Elgin A. McKenna Executriz, Estate of Patrick A. McKenna, 74 
I.D. 188 (1967) | 


Mrs. Elgin A. McKenna as Huecutrix of the Estate of Patrick A. 
McKenna, Deceased v. Udall, Civil No. 2001-67. Judgment for defendant, 
February 14, 1968; aff’d., 418 F. 2d 1171 (1969); no petition. 

Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick 
A. McKenna, Deceased v. Walter J. Hickel, Seeretary of the Interior, 
et al., Civil No. 2401, D. Ky. Dismissed with prejudice, May 11, 1970. 


A. G. McKinnon, 62 1.D. 164 (1955) 


A. G. McKinnon v. U.S., Civil No. 9433, D. Ore. Judgment for plaintiff, 
178 F. Supp. 9138 (1959); rev’d., 289 F. 2d 908 (9th Cir. 1961). 


Wade McNeil, et al., 64 I.D. 423 (1957) 


Wade MeNeil v. Fred A. Seaton, Civil No. 648-58. Judgment for de- 
fendant, June 5, 1959 (opinion) ; rev’d., 281 F. 2d 931 (1960) ; no petition. 

Wade MeNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. 
Dismissed, 199 F. Supp. 671 (1961); order, ‘Anvil 16, 1962. 

Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for 
defendant, December 13, 1963 (opinion); aff’d., 340 F. 2d 801 (1964); 
cert. denied, 381 U.S. 904 (1965). 


Salvatore Megna, Guardian, Philip T. Garigan, 65 I.D. 33 (1958) 


Salvatore Megna, Guardian ete. v. Fred A. Seaton, Civil No. 468-58. 
Judgment for plaintiff, November 16, 1959; motion for reconsideration 
denied, December 2, 1959; no appeal. | 

Philip T. Garigan v. Stewart L. Udall, Civil No. 1577 Tux., D. Ariz. 
Preliminary injunction against defendant, July 27, 1966; supplemental 
dec. rendered September 7, 1966; judgment for plaintiff, May 16, 1967; 
no appeal. 


MevA Corp., 76 I.D. 205 (1969) 
MevA Corp. v. U.S., Ct. Cl. No. 492-69. Suit pending. 
Duncan Miller, Louise Cuccia, 66 1.D. 388 (1959) 


Louise Cuecia and Shell Oil Co. v. Stewart L. Udall, Civil No. 562-60. 
Judgment for defendant, June 27, 1961; no appeal. — 


Duncan Miller, 70 I.D. 1 (1963) 


Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for 
lack of prosecution, April 21, 1966; no appeal. 


Duncan Miller, Samuel W. MeIntosh, 71 I.D. 121 (1964) 


Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judg- 
ment for defendant, June 29, 1965; no appeal. 
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Duncan Miller, A-30546 (August 10, 1966), A-30566 Caaieraat 11, 
1966), and 73 I.D. 211 (1966) 


Duncan Miller v. Udall, Civil No. C~167-66, D. Utah. Dismissed with 
| prejudice, April 17, 1967; no appeal. 


Bobby Lee Moore, et al., 72 1.D. 505 (1965) 
Anquita L. Kluenter, et al., A~30488 (November 18, 1965) 


Gary Carson Lewis, ete., ef al. v. General Services Administration, et 
al., Civil No. 3253 S.D. Cal. Judgment for defendant, April 12, 1965; 
aff’d., 377 F. 2d 499 (9th Cir. 1967); no petition. 


Henry S. Morgan, et al., 65 1.D. 369 (1958) 


Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment 
for defendant, February 20, 1961 (opinion) ; aff’d., 306 F. 2d 799 (1962) ; 
cert, denied, 371 U.S. 941 (1962). 


Morrison-Knudsen Co., 64 1.D. 185 (1957) 


Morrison-Knudsen Co. v. U.S., Ct. Cl. No. 239-61. Remanded to Trial 
Comm’r., 345 F. 2d 883 (1965); Commr’s. report adverse to U.S. issued 
June 20, 1967; judgment for plaintiff, 397 F, 2d 826 (1968); part re-. 
manded to the Board of Contract Appeals; stipulated dismissal on 
October 6,:1969; judgment for plaintiff, February 17, 1970. 


Richard L. Oelschlaeger, 67 I.D. 237 (1960) 


Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dis- 
missed, November 15, 1963; case reinstated, February 19, 1964; re- 
manded, April 4, 1967; rev’d. & remanded with directions to enter judg- 
ment for appellant, 389 F. 2d 974 (1968); cert. denied, 392 U.S. 909 
(1968). 


Oil and Gas Leasing on Lands Withdrawn by Hxecutive Orders 
for Indian Purposes in Alaska, 70 I.D. 166 (1963) 


Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. 760-63, D. Alas. 
Withdrawn, April 18, 1963. | 
Superior Oil Co. v. Robert L. Bennett, Civil No. A-17-63, D. Alas. 
Dismissed, April 23, 1963. 
Native Village of Tyonek v. Robert -L. spore Civil No. A-15-63, 
D. Alas. Dismissed, October 11, 1963. 
Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alas. 
_ Dismissed, October 29, 1963 (oral opinion); aff’d., 332 F. 2d 62 (9th 
Cir. 1964); no petition. | . 
George L. Gueker v. Stewart L. Udall, Civil No. A-39-63, D. Alas. 
Dismissed without prejudice, March 2, 1964; no appeal. 


Paul Jarvis, Inc., 64 I.D. 285 (1957) 


Paul Jarvis, Ine. vy. US., Ct. Cl. No. 40-58. Stipulated judgment for 
plaintiff, December 19, 1958. 


Peter Kiewit Sons’ Co., 72 1.D. 415 (1965) 


Peter Kiewtt Sons’ Co. v. U.S., Ct. Cl. 129-66. Judgment for plaintiff, 
May 24, 1968. 


SUITS FOR JUDICIAL REVIEW XXXI 


Harold Ladd Pierce, 69 I.D. 14 (1962) | | 
Duncan Miller v. Stewart L. Udall, Civil No. 1851-62. Judgment for 
defendant, August 2, 1962; aff’d., 317 F. 2d 573 (1963); no petition. 
Port Blakely Mill Co., 71 I.D. 217 (1964) 


Port Blakely Miil Co. v. U.S., Civil No. 6205, W.D. Maen Dismissed 
with prejudice, December 7, 1964. 


Ray D. Bolander Co., 72 1.D. 449 (1965) 


Ray D. Bolander Co. v. U.S., Ct. Cl. 51-66. Judgment for plaintiff, 
December 13, 1968; subsequent Contract Officer’s dec., December 3, 1969; 
interim dec., December 2, 1969; Order to Stay Proceedings until March 

_ 81, 1970; dismissed with prejudice, August 3, 1970. 

Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA 
326; 79 LD. 621 (1972) 

George Reed, Sr. v. Rogers Morton, et al., Civil No. 1105, D. Mont. 
Suit pending. | | 

Reliable Coal Corp., 1 IBMA 97; 79 1.D. 189 (1972) 

_ Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interior, 
et al., No. 72-1417, United States Court of Appeals for the Fourth Cir- 
cuit. Suit pending. | 

Richfield Oil Corp., 62 1.D. 269 (1955) 

Richfield Oil Corp. v. Fred A. Seaton, Civil No. 3820-55. Dismissed 
without prejudice, March 6, 1958; no appeal. 

Hugh S. Ritter, Thomas M. Bunn, 72 1.D. 111 (1965), Reconsid- 
eration denied by letter decision dated June 23, 1967, by the 
Under Secretary. 

Thomas M. Bunn v. Stewart L. Udall, Civil No. 2615-65. Remanded, 
June 28, 1966. 

Estate of Wilkam Cecil Robedeauz, 1 IBIA 106; 78 I.D. 234 
(1971) | 

Oneta Lamb Robedeauz, et al. v. Rogers C. B. Morton, Civil No. 71- 
646, D. Okla. Suit pending. 

Houston Bus Hill v. mg era C. B. Morton, Civil No. 72-876, W.D. 
Okla. Suit pending. 

San Carlos Mineral Strip, 69 I.D. 195 (1962) 

James Houston Bowman vy. Stewart L. Udall, Civil No. 105-68. Judg- 
ment for defendant, 243 F. Supp. 672 (1965); aff’d., sub nom. S. Jack 
Hinton, et al. v. Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied, 
385 U.S. 878 (1966) ; supplemented by M-86767, November 1, 1967. 

Seal and Co., 68 I.D. 94 (1961) : 

Seal & Co. v. U.S., Ct. Cl. 274-62, Judgment for plaintiff, January 31, 
1964; no appeal. 

Shell Oil Co., A-80575 (October 31, 1966), Chargeability of Acre- 
age Embraced in Oil & Gas Lease Offers, 71 I.D. 337 (1964) 


Shell Ou Co. v. Udall, Civil No. 216-67. Stipulated dismissal, August 
19, 1968. 
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sinclair Oil & Gas Co., 75 1.D. 155 (1968) 


Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of the Interior, 
et al., Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Aélan- 
tic Richfield Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969); aff’d., 
432 F. 2d 587 (10th Cir, 1970); no petition. 


Southern Pacific Co., 761.D.1 (1969) 


Southern Pacific Co. v. Walter J. Hickel, Secretary of the Interior, 
Civil No. S-1274, D. Cal. Judgment for defendant, December 2, 1970 © 
(opinion) ; no appeal. 
Southwest Welding and Manufacturing Division, Yuba Consoli- 
dated Industries, Inc., 69 I.D.178 (1962) 


Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judg- 
ment for plaintiff, January 14, 1970; appeal dismissed, April 6, 1970. 


Southwestern Petroleum Corg., et al., 71 I.D. 206 (1964) 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5778, D. 
N.M. Judgment for defendant, March 8, 1965; aff’d., 361 EF. 2d 650 
(10th Cir. 1966); no petition. 


Standard Oil Co. of California, et al., 76 I1.D. 271 (1969) 


Standard Or Co. of California v. Walter J. Hickel, et al., Civil No. 
A-159-69, D. Alas. Judgment for plaintiff, 317 F. Supp. 1192 (1970); 
aff’d., sub nom. Standard Oil Co. of California v. Rogers C. B. Morton, 
et al., 450 F. 2d 493 (9th Cir. 1971); no petition. 


Standard Oil Co. of Texas, 71 I.D. 257 (1964) 
California Oil Co. v. Secretary of the Interior, Civil No. 5729, D. N.M. 
Judgment for plaintiff, January 21, 1965; no appeal. 
James K. Tallman, 68 1.D. 256 (1961) 


James K. Taliman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judg- 
ment for defendant, November 1, 1962 (opinion); rev’d., 324 F. 2d 411 
(1968); cert. granted, 376 U.S. 961 (1964); Dist. Ct. aff’d., 380 U.S. 1 
(1965); rehearing denied, 380 U.S. 989 (1965). 


Texaco, Inc., 75 LD. 8 (1968) 


Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68. 
Judgment for plaintiff, 295 F. Supp. 1297 (1969); aff’d. in part & re- 
manded, 487 F. 2d 636 (1970); aff’d. in part & remanded, July 19, 1972. 

Texas Construction Co., 64 1.D.97 (1957) 
Reconsideration denied, IBCA—73 (June 18, 1957) 

Texas Construction Co. v. U.S., Ct. Cl. No. 224-58. Stipulated judg- 
ment for plaintiff, December 14, 1961. 

Estate of John Thomas, Deceased Cayuse Allottee No. 223 and 
Estate of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 
64 1.D. 401 (1957) 

Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil No. 859— 
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581. Judgment for defendant, September 18, 1958; aff’d., 270 F. 2d 319 
(1959); cert. denied, 364 U.S. 814 (1960); rehearing denied. 364 U.S. 
906 (1960). 


Thor-Westcliffe Development, Inc., 70 I.D. 184 (1963) 


Thor-Westclife Development, Inc. v. Stewart L. Udall, Civil No. 
5348, D. N.M. Dismissed with prejudice June 25, 1963. 


See also: 


Thor-Westeliffe Development, Inc. v. Stewart L. Udall, et al., Civil 
_No. 2406-61. Judgment for defendant, March 22, 1962; aff’d., 314 F. 2d 
207 (19638) ; cert. dented, 3738 U.S. 951 (1968). 


Richard K. Todd, et al., 68 I.D. 291 (1961) 


Bert F. Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for 
defendant, July 17, 1962 (oral opinion); aff’d., 350 F. 2d 748 (1965); 
cert. denied, 3838 U.S. 912 (1966). 

Atwood, et al. v. Stewart L. Udall, Civil Nos. "993-62 — 299-62, incl. 
Judgment for defendant, August 2, 1962; aff’d., 8350 F. 2d 748 (1965); 
no petition. 


Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore 
Sale, 75 1.D. 147 (1968), 76 1.D. 69 (1969) 


The Superior Oil Co., et al. v. Stewart L. Udall, Civil No. 1521-68. 
Judgment for plaintiff, July 29, 1968, modified, July 31, 1968; aff’d., 
409 F. 2d 1115 (1969) ; dismissed as moot, June 4, 1969; no petition. 


“Union Oil Co. of California, Ramon P. Colvert, 65 I.D. 245 (1958) 


Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58. 
Judgment for defendant, May 2, 1960 (opinion); aff’d., 289 F. 2d 790 
(1961) ; no petition. 


Union Oil Company of California, et al., 71 I.D. 169 (1964), 72 
I.D. 313 (1965) 


Penelope Chase Brown, et al. v. Stewart Udall, Civil No. 9202, D. 
Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F. 2d 
759 (10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev’d. & 
remanded, 400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971. 

Equity Ou Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to 
Close Files and Stay Proceedings, March 25, 1967. 

Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 9464, D. Colo. 
Order to Close Files and Stay Proceedings, March 25, 1967. 

Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. 
Order to Close Files and Stay Proceedings, March 25, 1967. 

Barnette T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, 
D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 
F. 2d 759 (10th Cir. 1969); cert. granted, 396 U.S. 817. (1969); rev’d. 
& remanded, 400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971. 

John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. Order 
to Close Files and Stay Proceedings, March 25, 1967. 

The Oil Shale ae a » et al. v. Secretary of the Interwor, Civil No. 8680, 
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D. Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 
F’. 2d 759 (10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev'd. 
& remanded, 400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971. 

The Oi Shale Corp., et al. v. Stewart L. Udail, Civil No. 9465, D. Colo. 
Order to Close Files & Stay Proceedings, March 25, 1967. 

Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. 
Judgment for plaintiff, 261 F. Supp. 954 (1966); aff’d., 406 F. 2d 759 
(10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev’d. & re 
manded, 400 U.S. 48 (1970); remanded to Dist. Ct., March 12, 1971. 

Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 
9461, D. Colo. Order to Close Files & Stay Proceedings, March 25, 1967. 


Union Ou Co. of Cahfornia, 71 1.D. 287 (1964) 


Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64. 
Judgment for defendant, December 27, 1965; no appeal. 


Union Pacific R.R., 72 1.D. 76 (1965) 
The State of Wyoming and Gulf Oil Corp. v. Stewart L. Udall, ete., 


Civil No. 4918, D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 
(1966); aff’d., 379 F. 2d 685 (10th Cir. 1967); cert. denied, 389 U.S. 


985 (1967). 
US. v. Alonzo A. Adams, et al., 64 I.D. 221 (1957), A—27364 
(July 1, 1957) | 


Alonzo A. Adams, et al. v. Paul B. Witmer, et ai., Civil No. 1222-57-Y, 
S.D. Cal. Complaint dismissed, November 27, 1957 (opinion); rev’d. & 
remanded, 271 F. 2d 29 (9th Cir. 1958); on rehearing, appeal dis- 
missed as to Witmer; petition for rehearing by Berriman denied, 271 


F, 2d 37 (9th Cir. 1959). 
U.S, v. Alonzo Adams, Civil No. 187-60-WM, 8.D. Cal. Judgment for 


plaintiff, January 29, 1962 (opinion); eae modified, 318 F. 2d 861 
(9th Cir. 1963); no petition. 
U.S.v. B.A. Barrows and Esther Barrows, 76 ID. 299 (1969) 
Eisther Barrows, as an individual and as Executria of the Last Will 
of E. A. Barrows, deceased v. Walter J. Hickel, Civil No. 70~215-CC, 
C.D. Cal. Judgment for defendant, April 20, 1970; aff’d., 447 F. 2d 80 
(9th Cir. 1971). 


U.S. v. Lloyd W. Booth, 76 1.D. 73 (1969) 
Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alas. Judg- 
ment for defendant, June 30, 1970; no appeal. 
US. v. Alice A. & Carrie H. Boyle, 76 1.D. 61, 318 (1969), Recon- 
sideration denied, January 22, 1970. 


Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the 
Interior, Civil No, Civ-71-491 Phx WEC, D. Ariz. Judgment for plain- 
tiff, May 4, 1972; appeal docketed June 5, 19°72. 


U.S. v. Ford M. Converse, 72 I.D. 141 (1965) 


Ford M. Converse v. Stewart Udall, Civil No. 65-581, D. Ore. Judg- 
ment for defendant, 262 F. Supp. 588 (1966); aff’d., 399 F. 2d 616 (9th 
Cir. 1968); cert. denied, 393 U.S. 1025 (1969). 
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U.S. v. Alvis F. Denison, et al., 71 I.D. 144 ee) 76 1.D. 233 
(1969) 


Marie W. Denison, individually & as Executrix of the Estate of Alvis 
EB. Denison, deceased v. Stewart L. Udall, Civil No. 963, D. Ariz. Re- 
manded, 248 F. Supp. 942 (1965). 

Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. 
Judgment for defendant, January 31, 1972. 

Reid Smith v. Stewart L. Udall, etc., Civil No. 1058, D. Ariz. Faag: 
ment for defendant, January 31, 1972; apoedl docketed March 28, 1972. 


U.S. v. Everett Foster, et al., 65 1.D. 1 (1958) - 


Everett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment 
for defendants, December 5, 1958 (opinion) ; aff’d., 271 F. 2d 836 (1959) ; 
no petition. 


U.S. v. Henault Mining Co., 73 1.D. 184 (1966) 


Henault Miuring Co. v. Harold Tysk, et al., Civil No. 6384,,D. Mont. 
Judgment for plaintiff, 271 F. Supp. 474 (1967); rev’d. & remanded for 
further proceedings, 419 F. 2d 766 (9th Cir. 1969); cert. dented, 398 
U.S. 950 (1970); judgment for defendant, October 6, 1970. 


U.S. v. Charles H. Henrikson, et al., 70 1.D. 212 (1963) 


Charles H. Henrikson, et al. v. Stewart L. Udall, et al., Civil No. 
41749, N.D. Cal. Judgment for defendant, 229 F. Supp. 510 (1964); 
aff’d.,, 350 F. 2d 949 (9th Cir. 1965); cert. dented, 384 U.S. 940 (1966). 


U.S. v. [deal Cement Co., 5 IBLA 235 (1972) 


Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. 
Rogers C. B. Morton, Civil No. J~12-72, D. Alas. Suit pending. 


U.S. v. Independent Quick Silver Co., 72 1.D. 367 (1965) | 


Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall, 
Civil No. 65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 
(1966) ; appeal dismissed. . 


U.S. v. Richard Dean Lance, 73 I.D. 218 (1966) 


Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864, D. 
Nev. Judgment for defendant, January 23, 1968; no appeal. 


U.S. v. Charles Maher, et al., 5 IBLA 209; 79 J.D. 109 (1972) 


Charles Maher & L. Franklin Mader v. Rogers C. B. Morton, Secretary 
of the Intertor, Civil No. 1-72-153, D. Idaho. Suit pending. 


U.S. v. Mary A. Mattey, 67 I.D. 68 (1960) 


U.S. v. Edison R. Nogueira, et al., Civil No. 65-220-PH, C.D. Cal. 
Judgment for defendant, November 16, E208; rev'd. & remanded, 403 
F, 2d 816 (1968); no petition. 


U.S. v. Kenneth McClarty, 71 I.D. 331 (1964), 76 I.D. 198 (1969) 


Kenneth McClarty v. Stewart L. Udall, et al., Civil No. 2116, E.D. 
Wash. Judgment for defendant, May 26, 1966; rev’d. & remanded, 408 
F. 2d 907 (9th Cir. 1969); remanded to the Secretary, May 7, 1969; 
vacated & remanded to Bureau of Land Management, August 18, 1969. 
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U.S. v. Frank & Wanita Melluzzo, et al., 76 I.D. 181 (1969), Re- 
consideration, 1 IBLA 37; 77 I.D. 172 (1970) 


WIM Mining & Development Co., et al. v. Rogers C. B. Morton, Civil 
No. 70-679, D. Ariz. Judgment for defendant, December 8, 1971; appeal 
docketed January 31, 1972. 


U.S. v. New Jersey Zine Company, 74 1.D. 191 (1967) 


The New Jersey Zine Corp., a Del. Corp. v. Stewart L. Udall, Civil No. 
67-C-404, D. Colo. Dismissed with prejudice, January 5, 1970. 


UWS. v. J. R. Osborne, et al., 77 I.D. 83 (1970) 


J. R. Osborne, individually & on behalf of R. R. Borders, et al. ve 
Rogers C. B. Morton, et al., Civil No. 1564, D. Nev. Judgment for de- 
fendant, March 1, 1972; appeal docketed April 27, 1972. 

U.S. v. B. V. Pressentin and Devisees of the H. S. Martin Estate, 
71 L.D. 447 (1964) | 


E. V. Pressentin, Fred J. Martin, Admin. of H. A. Martin Estate v. 
Stewart L. Udall & Charles Stoddard, Civil No. 1194-65. Judgment for 
defendant, March 19, 1969; no appeal. 


U.S. v. Ollie Mae Shearman et al., 73 I.D. 386 (1966) 
See Idaho Desert Land Entries—Indian Hill Group. 
U.S. v.C. F. Snyder, et al., 72 1.D. 223 (1965) 


Ruth Snyder, Adm’r[x] of the Estate of C. F. Snyder, Deceased, et al. 
v. Stewart L. Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 
267 F. Supp. 110 (1967); rev’d., 405 F. 2d 1179 oo Cir. 1968); cert. 
denied, 396 U.S. 819 (1969). 


U.S. v. Southern Pacifie Co., 77 1.D. 41 (1970) 


Southern Pacific Co., et al. v. Rogers C. B. Morton, et al., Civil No. 
S-2155, E.D. Cal. Suit pending. | 


U.S. v. Clarence T. & Mary D. Stevens, 77 I1.D. 97 (1970) 


Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1~—70-94, 
D. Idaho. Judgment for defendant, June 4, 1971. 


US. v. Alfred N. Verrue, 75 1.D. 300 (1968) 


Alfred N. Verrue v. U.S., et al, Civil No. 6898 Phx., D. Ariz. Rev'd. 
& remanded, December 29, 1970; aff’d., 457 F, 2d 1202 (9th Cir. 1971); 
no petition. 


U.S. v. Vernon O. & Ina C. White, 72 1.D. 522 (1965) 


Vernon O. White & Ina C. White v. Stewart L. Udall, Civil No. 1-65- 
122, D. Idaho. Judgment for defendant, January 6, 1967; aff’d., 404 
_F, 2d 334 (9th Cir. 1968); no petition. 


E.. A. Vaughey, 63 I.D. 85 (1956) 


hh. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by — 
stipulation, April 18, 1957; no appeal. 
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E'state of Florence Bluesky Vessell (Unallotted Lac Courte Oreil- 
les Chippewa of Wisconsin), 1 IBIA 312; 79 I.D. 615 (1972) 


Constance Jean Hollen Eskra v. Rogers C. B. Morton, et al., Civil No. 
72—-C—428, D. Wis. Suit pending. 


Burt A. Wackerli, et al., 73 1.D. 280 (1966) 


Burt & Lueva G. Wackerli, et al. v. Stewart L. Udall, et al., Civil No. 
1-66-92, D. Idaho. Amended complaint filed March 17, 1971. 


Weardco Construction Corp., 64 1.D. 876 (1957) 


Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, S.D. Cal. 
Judgment for plaintiff, October 26, 1959; satisfaction of judgment en- 
tered February 9, 1960. 


Estate of Mary Ursula Rock Wellknown, 1 IBIA 838; 78 I.D. 179 
(1971) 


Wilkam T. Shaw, Jr., et al. v. Rogers C. B. ae et al., Civil No. 
974, D. Mont. Suit pending. 


Frank Winegar, Shell Oil Co. & D. A. Shale Ine., 74 I.D. 161 
(1967) 


Shell Owl Co., et al. v. Udall, et al., Civil No. 67—C-321, D. Colo. Judg- 
ment for plaintiff, September 18, 1967; no appeal. 


E'istate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 I.D. 
436 (1958) 


Thomas J. Huff, Adm. with will annexed of the Hstate of Wook-Kah- 
Nah, Deceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane 
Asenap, Wilfred Tabbytite, J. R. Graves, Hxaminer of Inheritance, 
Bureau of Indian Affairs, Dept. of the Interior, & Harl R. Wiseman, 
District Director of Internal Revenue, Civil No. 8281, W.D. Okla. Dis- 
‘missed as to the Examiner of Inheritance; plaintiff dismissed suit with- 
out prejudice as to the other defendants. 

Thomas J. Huff, Adm. with will annexed of the H'state of Wook-Kah- 
Nah vy. Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, 
June 5,. 1962; remanded, 312 F. 2d 358 (1962). 
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L.D. 80); no longer controlling, 48 
L.D. 17. 

Central Pacific R.R. Co. 
589); modified, 48 L.D. 58. 

Central Pacific R.R. Co. v. Orr (2 L.D. 
525); overruled, 11 L.D. 445. 

Chapman v. Willamette Valley and 
Cascade Mountain Wagon Road Co. 
(18 L.D, 61); overruled, 20 L.D. 
259. 

Chappell v. Clark (27 L.D. 334) ; mod- 
ified, 27 L.D. 532. - 

Chicago Placer Mining Claim (34 L.D. 
9); overruled, 42 L.D. 543. 

Childress et al. v. Smith (15 L.D. 89) ; 
overruled, 26 L.D. 458. 

Chittenden, Frank O., and Interstate 
Oil Corp. (50 L.D. 262); overruled 
so far as in conflict, 53 I.D. 228. 

Christofferson, Peter (3 L.D. 329); 
modified, 6 L.D. 284, 624. 

Clafin v. Thompson (28 L.D. 279); 
overruled, 29 L.D. 698. 

Claney v. Ragland (38 L.D. 550) (See 
43 L.D. 485). 

Clark, Yulu S. et al. (A—-22852) Feb- 
ruary 20, 1941, unreported; over- 
ruled so far as in conflict, 59 I.D. 
258, 260. 


(29 L.D. 


Clarke, C. W. (32 L.D. 233); over- 


ruled so far as in conflict, 51 L.D. 
51. ; 

Clayton, Phebus (48 L.D. 128) 
(1921); overruled to extent incon- 
sistent, 70 I.D. 159. 

Cline v. Urban (29 L.D. 96); over- 
ruled, 46 L.D. 492. 

Clipper Mining Co. (22 L.D. 527); no 
longer followed in part,:67 I.D. 417. 
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Clipper Mining Co. v. The Eli Mining 
and Land Co. et al. (33 L. D. 660) ; 
no longer followed in part, 67. I.D. 
417, 

Cochran v. Deve (9 L.D. 478) (See 
39 L.D. 162, 225). 

Coffin, Edgar A. (838 L.D. 245); over- 
ruled so far as in conflict, 52 L.D. 
153. 

Coffin, Mary E. (34 L.D. 564); over- 
ruled so far as in conflict, 51 L.D. 
51. 

Colorado, State of (7 L.D. 490); over- 
ruled, 9 L.D. 408. 

Condict, W. C. et al. (A4A—28366) June 
24, 1942, unreported; overruled so 
far as in conflict, 59 I.D. 258-260. 

Cook, Thomas C. (10 L.D. 324) (See 
39 L.D. 162, 225). 

Cooke v. Villa (17 L.D. 210); vacated, 
19 L.D. 442. 

Cooper, John W. (15 L.D. 285); over- 
ruled, 25 L.D. 118. 

Copper Bullion and Morning Star © 
Lode Mining Claims - L.D.. 27) 
(See 39 L.D. 574). 

Copper Glance Lode (29 L.D. 542); 
overruled so far as in conflict, 55 
1.D. 348. : 

Corlis v. Northern Pacific R.R. Co. (28 
L.D. 265); vacated, 26 L.D. 652. 
Cornell v. Chilton (1 L.D. 153); over- 

ruled, 6 L.D. 483. 

Cowles v. Huff (24 L.D. 81) ; modified, 
28 L.D. 515. 

Cox, Allen H. (80 L.D. 90, 468); va- 
cated, 31 L.D. 114. 

Crowston v. Seal (5 L.D. 218); over- 
ruled, 18 L.D. 586. 

Culligan v. State of Minnesota (34 
L.D. 22); modified, 34 L.D. 151. 

Cunningham, John (32 L.D. 207); 
modified, 32 L.D. 456. 


Dailey Clay Products Co., The (48 © 
- L.D. 429, 481); overruled so far as 
in conflict, 50 L.D. 656, 

Dakota Central R.R. Co. v. Downey (8 
L.D. 115); modified, 20 L.D. 131. 
Davis, Heirs of (40 L.D. 578); over- 

ruled, 46 L.D. 110. 


W 
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DeLong v. Clarke (41 L.D. 278) ; mod- 
ified so far as in conflict, 45 L.D. 54. 

Dempsey, Charles H. (42 L.D. 215); 
modified, 48 L.D. 300, 

Denison and Willits (11 C.L.O. 261) ; 
overruled so far as in conflict, 26 
L.D. 122. 

Deseret Irrigation Co. et al. v. Sevier 
River Land and Water Co. (40 L.D. 
463); overruled, 51 L.D. 27. 

Devoe, Lizzie A. (5 L.D. 4); modified, 
5 L.D. 429, 

Dickey, Ella I. (22 L.D. 351); over- 
ruled, 32 L.D. 3381. | 

Dierks, Herbert (86 L.D. 367); over- 
ruled by the unreported case of 
Thomas J. Guigham, March 11, 
1909. 

Dixon v. Dry Gulch Irrigation Ge (45 
L.D. 4) ; overruled, 51 L.D. 27. 

Douglas and Other Lodes (34 L.D. 
556); modified, 48 L.D, 128. 

Dowman v. Moss (19 L.D. 526) ; over- 
ruled, 25 L.D. 82. 

Dudymott v. Kansas Pacific R.R. Co. 
(5 C.L.O. 69); overruled so far as 
in conflict, 1 L.D. 345. 

Dumphy, Elijah M. (8 L.D. 102); 
overruled so far as in conflict, 36 
L.D. 561. 

Dyche v. Beleele (24 L.D. 494) ; modi- 
fied, 48 L.D. 56. | 

Dysart, Francis J. 
modified, 25 L.D. 188. 


Easton, Francis E. (27 L.D. 600); 
overruled, 30 L.D. 355. 

East Tintic Consolidated Mining Co. 
(41 L.D. 255); vacated, 43 L.D. 80. 

*Elliot v. Ryan (7 L.D. 322); over- 
ruled, 8 L.D. 110 (See 9 L.D. 360). 

El Paso Brick Co. (87 L.D. 155) ; over- 
ruled so far as in conflict, 40 L.D. 
199. 

Elson, William C. (6 L.D. 797); over- 
ruled, 37 L.D. 330. - 

Emble eed (16 L.D. 28); modi- 
fied, 17 L.D. 220. 

Epley v. Trick (8 L.D. 110); over- 
ruled, 9 L.D. 360, | 

Erhardt, Finsans (36 L.D. 154) ; over- 
ruled, 38 L.D. 406. 
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Esping v. Johnson (87 L.D. 709); 
overruled, 41 L.D. 289. 

Ewing v. Rickard (1 L.D. 146) ; over- 
ruled, 6 L.D. 483. 


Falconer v. Price (19 L.D. 167) ; over- 
ruled, 24 L.D. 264. : 

Fargo No. 2 Lode Claims (87 L.D. 
404); modified, 48 L.D. 128; over- 
ruled so far as in conflict, 55 LD. 
348, 

Farrill, John W. (18 L.D. 713); over- 
ruled so far as in conflict, 52 L.D. 
473. | 

Febes, James H. (37 L.D. 210); over- 
ruled, 48 L.D. 183. . 

Federal Shale Oil Co. (58 I.D. 218) ; 
overruled so far as in conflict, 55 
LD. 290. 

Ferrell et al. v. Hoge et al. (18 L.D. 
81); overruled, 25 L.D. 351. 

Fette v. Christiansen (29 L.D. 710); 
overruled, 34 L.D. 167. 

Field, William C. (1 L.D. 68); over-- 
ruled so far as in conflict, 52. L.D. 
473. 

Filtrol Company v. Brittan and Ec- 
hart (51 L.D. 649); distinguished, 
55 I.D. 605. 

Fish, Mary (10 L.D. 606) 5 Hipditied. 
13 L.D. 511. 


Fisher v. Heirs of Rule (42 L.D. 62, 
(23 L.D. 282);| 


64) ; vacated, 43 L.D. 217. 

Fitch v, Sioux City and Pacific R.R. 
Co. (216 L, and R. 184); overruled, 
17 L.D. 48. 

Fleming v. Bowe (13 L.D. 78); over- 
ruled, 23 L.D. 175. 

Florida Mesa Ditch Co. (14 L.D. 265) ; 
overruled, 27 L.D. 421. | 

Florida Railway and Navigation Co. 
v. Miller (3 L.D. 324); modified, 6 
L.D. 716; overruled, 9 L.D, 237, 

Florida, State of (17 L.D. 355); re- 
versed, 19 L.D. 76. 

Florida, State of (47 L.D. 92, 98); 

overruled so far as in conflict, 51 
L.D, 291. 

Forgeot, Margaret (7 L.D. 280) ; over- 
ruled, 10 L.D. 629. 

Fort Boise Hay Reservation (6 L.D. 
16); overruled, 27 L.D. 505, 
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Franco-Western Oil Company et al. 
(Supp.), 65 L.D. 427, is adhered to, 
66 I.D. 362. 

Freeman, Flossie (40 L.D. 106) ; over- 
ruled, 41 L.D. 63. 

Freeman v. Texas and Pacific Ry. Co. 
(2 L.D. 550) ; overruled, 7 L.D. 18. 
Fry, Silas A. (45 L.D. 20); modified, 

51 L.D. 581. 

Fults, Bill, 61 I.D. 487 (1954); over- 

ruled, 69 I.D. 181. 


Galliher, Maria (8 C.L.O. 137) ; over- 
ruled, 1 L.D. 57. 7 
Gallup v. Northern Pacific Ry. Co. 
(unpublished) ; overruled so far as 

in conflict, 47 L.D. 304. 

Gariss v. Borin (21 L.D. 542) (See 
39 L.D. 162, 225). 

Garrett, Joshua (7 C.L.O. 55); over- 
ruled, 5 L.D. 158. 

Garvey v. Tuiska (41 L.D..510) ; mod- 
ified, 48 L.D. 229. 

Gates v. California and Oregon R. R. 

~ Co. (5 C.L.0. 150); overruled, 1 
L.D. 336. | 

Gauger, Henry (10 L.D. 221); over- 

-ruled, 24 L.D. 81. 

Glassford, A. W. et al. 56 LD. 88 
(1937); overruled to extent incon- 
sistent, 70 I.D. 159. 

Gleason v. Pent (14 L.D. 375; 15 L.D. 
286); vacated, 53 I.D. 447; over- 
ruled so far as in conflict, 59 I.D. 
416, 422. 

Gohrman v. Ford (8 C.L.O. 6); over- 
ruled so far as in conflict, 4 L.D. 
580. 

Golden Chief “A” Placer Claim (35 
L.D. 557) ; modified, 37 L.D. 250. 

Goldstein v. Juneau Townsite (23 L.D. 
417) ; vacated, 31 L.D. 88. 

Goodale v. Olney (12 L.D. 324); dis- 
tinguished, 55 I.D. 580. 

Gotebo Townsite v. Jones (35 L.D. 
18); modified, 37 L.D. 560. 

Gowdy v. Connell (27 L.D. 56); va- 
cated, 28 L.D. 240. 

Gowdy v. Gilbert (19 L.D. 17); 
ruled, 26 L.D. 458. 

Gowdy et al. v. Kismet Gold Mining 


over- 
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Co. (22 L.D. 624); modified, 24 L.D. 
191. | 

Grampian Lode (1 L.D. 544); over- 
ruled, 25 L.D. 495. 

Gregg et al. v. State of Colorado (15 
L.D. 151); modified, 30 L.D. 310. 
Grinnel v. Southern Pacific R.R. Co. 

(22 L.D. 438) ; vacated, 23 L.D. 489. 
*Ground Hog Lode v. Parole and 
Morning Star Lodes (8 L.D. 480); 
overruled, 34 L.D. 568 (See R. R. 
Rousseau, 47 L.D. 590). 
Guidney, Alcide (8 C.L.O. 157); over- 
ruled, 40 L.D. 399. | | 
Gulf and Ship Island R.R. Co. (16 L.D. 
236) ; modified, 19 L.D. 534. | 
Gustafson, Olof (45 L.D. 456); modi- 
fied, 46 L.D. 442. 7 
Gwyn, James R. (A—26806). December | 
17, 1958, unreported; distinguished, 
66 I.D. 275. 


Hagood, L. N., et al., 65 I.D. 405 
(1958); overruled, Beard Oil Com- 
pany, 1 IBLA 42, 77 I.D. 166 
(1970). | 

Halvorson, Halvor K. (39 L.D. 456); 
overruled, 41 L.D. 505. 

Hansbrough, Henry C. ‘(5 L.D. 155); 
overruled, 29 L.D. 59. 

Hardee, D. C. (7 L.D. 1); ieivuled 
so far as in conflict, 29 L.D. 698. 

Hardee v. United States (8 L.D. 391; 
16 L.D. 499); overruled so far as in 
conflict, 29 L.D. 698. 

Hardin, James A. (10 L.D. 318); re-. 
voked, 14 L.D. 288. 

Harris, James G. (28 L.D. 90); over- 
ruled, 39 L.D. 98. 

Harrison, Luther (4 L.D. 179); over- 
ruled, 17 L.D. 216. 

Harrison, W. R. (19 L.D. 299); over- 
ruled, 38 L.D. 589. | 

Hart v. Cox (42 L.D. 592); vacated, 
260 U.S. 427 (See 49 L.D. 418). 

Hastings and Dakota Ry. Co. w. 
Christenson et al. (22 L.D. 257); 
overruled, 28 L.D. 572. 

Hausman, Peter A. C. (87'L.D. 352) ; 
modified, 48 L.D. 629. 

Hayden v. Jamison (24 L.D. 408) ; va- 
cated, 26 L.D. 378. 
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Haynes v. Smith (50 L.D. 208); over- 
ruled so far as in conflict, 54 LD. 
150. | 

Heilman v. Syverson (15 L.D. 184) ; 
overruled, 23 L.D. 119. 

Heinzman et al. v. Letroadec’s Heirs 
et al. (28 L.D. 497); overruled, 38 
L.D. 258. 

Heirs of Davis (40 L.D. 578); over- 
ruled, 46 L.D. 110. 

Heirs of Mulnix, Philip (33 L.D. 331) ; 
overruled, 43 L.D. 532, 

*Heirs of Stevenson v. Cunningham 
(32 L.D. 650); overruled so far as 
in conflict, 41 L.D. 119 (See 43 L.D. 
196). 

Heirs of Talkington v. Hempfling (2 
L.D. 46); overruled, 14 L.D. 200. 
Heirs of Vradenberg et al. v. Orr et al. 
(25 L.D. ase yy overruled, 38 L.D. 

253. 

Helmer, Inkerman (34 L.D. 341); 
modified, 42 L.D, 472. 

Helphrey v. Coil (49 L.D. 624); over- 
ruled, Dennis v. Jean (A-—20899), 
July 24, 1987, unreported. 

Henderson, John W. (40 L.D. 518); 
vacated, 48 L.D. 106 (See 44 L.D. 
112 and 49 L.D. 484). 

Hennig, Nellie J. (88 L.D. 448, 445); 
recalled and vacated, 39 L.D, 211. 
Hensel, Ohmer VY. (45 L.D. 557); dis- 

_ tinguished, 66 I.D. 275. 

Herman v. Chase et al. (37 L.D. 590) ; 
overruled, 48 L.D. 246. 

Herrick, Wallace H. (24 L.D. 28); 
overruled, 25 L.D. 118. 

Hess, Hoy, Assignee (46 L.D. 421); 
overruled, 51 L.D. 287. 

Hickey, M. A. et al. (3 L.D. 83) ; mod- 
ified, 5 L.D. 256. 

Hildreth, Henry (45 L.D. 464); ; va- 
cated, 46 L.D. 17. | 

Hindman, Ada I. (42 L.D. 327); va- 
cated in part, 48 L.D. 191. 

Hoglund, Svan (42 L.D. 405); va- 
cated, 48 L.D. 538. 

Holbeck, Halvor F., A-30376 (Decem- 
ber 2, 1965); overruled, 79 ID. 416 
(1972). 

Holden, Thomas A. (16 L.D. 493); 
overruled, 29 L.D. 166. | 
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Holland, G. W. (6 L.D. 20) ; overruled, 
6 L.D, 689; 12 L.D. 436. 

Holland, William C. (M-—27696); de- 
cided April 26, 1984; overruled in 
part, 55 LD, 221. 

Hollensteiner, Walter (38 L.D. 319) : : 
overruled, 47 L.D. 260. 

Holman v. Central Montana Mines Co. 
(34 L.D. 568); overruled so far as 
in conflict, 47 L.D. 590. 

Hon v. Martinas (41 L.D. 119); mod- 
ified, 43 L.D. 1977. 

Hooper, Henry (6 L.D. 624) ; modified, 
19 L.D, 86, 284. 

Howard v. Northern Pacific R.R. Co. 
(23 L.D. 6) ; overruled, 28 L.D. 126. 

Howard, Thomas (3 L.D. a0?) (See 39 
L.D. 162, 225). 

Howell, John H. (24 L.D. 35); over- 
ruled, 28 L.D. 204. 

Howell, L. C. (39 L.D. 92) (See 39 
L.D. 411). 

Hoy, Assignee of Hess (46 L D. 421) ; : 
overruled, 51 L.D. 287. 

*Hughes v. Greathead (48 L.D. 497); 
overruled, 49 L.D. 413 (See 260 U.S. 
427), 

Hull et al. v. Ingle (24 L.D. 214); 
overruled, 30 L.D. 258. 

Huls, Clara (9 L.D. 401) ; modified, 21 

LL.D. 877. 7 

Humble Oil & Refining Co. (64 L.D. 
5); distinguished, 65 I.D. 316. 

Hunter, Charles H. (60 I.D. 395) ; dis- 
tinguished, 68 I.D. 65. 

Hurley, Bertha C. (TA-66 (Ir.)), 
March 21, 1952, unreported; over- 
ruled, 62 I.D. 12. 

Hyde, F. A. (27 L.D. 472); vacated, 

= 28: L.D. 284, . | 

Hyde, F. A. et al. (40 L.D. 284) ; over- 
ruled, 43 L.D. 381. 

*Hyde et al. v. Warren et al. (14 L.D. 
576; 15 L.D. 415) (See-19 L.D. 64). 


*Ingram, John D. (37 L.D. 475) (See 
43 L.D. 544). 

Inman v. Northern Pacific R.R. Co. 
(24 L.D. 318); overruled, 28 L.D. 
95. 

*Instructions (32 L.D. 604) ; overruled 
so far as in conflict, 50 L.D. 628; 53 
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I.D. 365; Lillian M. Peterson eé al. 
(A-20411), August 5, 1937, unre- 
ported (See 59 LD. 282, 286). 
Instructions (51 L.D. 51); overruled 
so far as in conflict, 54 I.D. 36. 
Interstate Oil Corp. and Frank O, 
Chittenden (50 L.D. 262) ; overruled 
so far as in conflict, 58 I.D. 228. 
Iowa Railroad Land Co. (23 L.D. 79; 
24 L.D. 125); vacated, 29 L.D. 79. 


Jacks v. Belard et al. (29 L.D. 369); 
vacated, 30 L.D. 345. 

Jackson Oil Co. v. Southern Pacifie Ry. 
Co. (40 L.D. 528); overruled, 42 
L.D. 317. 

Johnson v. South Dakets (17 L.D. 
411); overruled so far as in conflict, 
41 L.D. 22. 

Jones, James A. (3 L.D. 176) : ; over- 
ruled, 8 L.D. 448. 

Jones v. Kennett (6 L.D. 688); over- 
ruled, 14 L.D. 429. 


Kackmann, Peter (1 L.D. 86); over- 
ruled, 16 L.D. 464. 

Kanawha Oil and Gas Co., Assignee 
(50 L.D. 639); overruled so far as 
in conflict, 54 I.D. 871. 

Keating Gold Mining Company, Mon- 
tana Power Company, Transferee, 
52 L.D. 671 (1929), overruled in 
part. Arizona Public Service Com- 
pany, 5 IBLA (187, 79 I.D. 67 
(1972). 

Kemp, Frank A. (47 L.D. 560) ; over- 
ruled so far as in conflict, 60 I.D. 
ALT, 419, 

Kemper v. St. Paul and Pacific R.R. 
Co. (2 C.L.L. 805); overruled, 18 
L.D, 101. 

Kilner, Harold E. et af. (A-21845) ; 
February 1, 1939, unreported; over- 
ruled so fay as in conflict, 59 1D: 
258, 260. 

King v. Eastern Oregon Land Co. (28 
L.D. 579); modified, 30 L.D. 19. 

Kinney, E. C. (44 L.D. 580); over- 
ruled so far as in conflict, 538 L.D. 
228. 

Kinsinger v. Peck (11 L.D. 202) (See 
39 L.D. 162, 225). 
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Kiser v. Keech (7 L.D. 25) ; overruled, 
23 L.D. 119. 

Knight, Albert B. eé al. (80 L.D. 221) ; : 
overruled, 31 L.D. 64. | 

Knight v. Heirs of Knight (89 L.D. 
862, 491); 40 L.D. 461; overruled, 
43 L.D. 242. 

Kniskern v. Hastings and Dakota R.R. 
Co. (6 C.L.O. 50); overruled, 1 L.D. 
362, 

Kolberg, Peter F. (37 L.D. 453) ; over- 
ruled, 48 L.D. 181. 


Krighaum, James T. (12 L.D. 617); 


overruled, 26 L.D. 448. | 

*Krushnic, Emil L. (52 L.D. 282, 
295); vacated, 53 I.D. 42, 45 es 
. 280 U.S. 306). 


Lackawanna Placer Claim (386 L.D. 
86); overruled, 37 L.D. 715. 

La Follette, Harvey M. (26 L.D. 458) ; 
overruled so far as in conflict, 59 
ID. 416, 422. 

Lamb vw. Ullery (10 L.D. 528); over- 
ruled, 32 L.D. 381. 

Largent, Edward B. et al. (18 L.D. 
397) ; overruled so far as in conflict, 
42 L.D. 321. 

Larson, Syvert (40 L.D. 69); over- 
ruled, 43 L.D. 242. 

Lasselle v. Missouri, Kansas. and 
Texas Ry. Co. (3 C.L.0. 10); over- 
ruled, 14 L.D. 278. 

Las Vegas Grant (18 L.D. 646; 15 
L.D. 58); revoked, 27 L.D. 688. 

Laughlin, Allen (31 L.D. 256); over- 
ruled, 41 L.D. 361. : 

Laughlin v. Martin (18 L.D. 112); 
modified, 21 L.D. 40. 

Law v. State of Utah (29 L.D. 628); 
overruled, 47 L.D. 359. 

Layne and Bowler Export Corp., 
IBCA-245 (Jan. 18, 1961), 68 I.D. 
33, overruled in so far as it conflicts 
with Schweigert, Inc. v. United 
States, Court of Claims No. 26-66 
(Dec. 15, 1967), and Galland-Hen- 
ning Manufacturing Company, 
IBCA-534-12-65 (Mar. 29, 1968). 

Lemmons, Lawson H. (19 L.D. 87); 
overruled, 26 L.D. 398. 
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Leonard, Sarah 
ruled, 16 L.D. 464. 


Lindberg, Anna C. (3 L.D. 95) ; modi- 


fied, 4 L.D. 299. 

Lindermann v. Wait (6 L.D. 689; 
overruled, 13 L.D. 459. 

*Linhart v. Santa Fe Pacific R.R. Co. 


(36 L.D. 41); overruled, 41 L.D. 284 


(See. 43 L.D. 536). 


Little Pet Lode (4 L.D. 17); over- 


ruled, 25 L.D. 550. 

Lock Lode (6 L.D. 105); overruled so 
far as in conflict, 26 L.D. 123. 

Lockwood, Francis A. (20 L.D. 361); 
modified, 21 L.D. 200. 

Lonnergran v. Shockley (83 L.D. 
238); overruled so far as in conflict, 
34 L.D. 314; 86 L.D. 199. 

Louisiana, State of (8 L.D. 126) ; mod- 
ified, 9 L.D. 157. | 

Louisiana, State of (24 L.D. 281) ; va- 
cated, 26 L.D. 5. 

Louisiana, State of (47 L.D. 366) ; : 
overruled so far as in conflict, 51 
L.D. 291. 

Louisiana, State of (48 L.D. 201); 
overruled so far as in conflict, 51 

. L.D. 291. 

Lucy B. Hussey Lode (5 L.D. 93); 
overruled, 25 L.D. 495. 

Luse, Jeanette L. et al. (61 ID. 103); 
distinguished by Richfield Oil Corp., 
71 LD. 248. — 

Luton, James W. (34 L.D. 468) ; over- 


ruled so far as in conflict, 35 L.D. |. 


102. 

Lyman, Mary O. (24 L.D. 498); over- 
ruled so far as in conflict, 48 L.D. 
221, 

Lynch, Patrick (7 L.D. 38) ; overruled 
so far as ‘in conflict, 138 L.D. 718. 


Madigan, Thomas (8 L.D. 188); over- 
ruled, 27 L.D. 448. , 

Maginnis, Charles P. (81 L.D. 222); 
overruled, 35 L.D, 399. 

Maginnis, John S, (32 L.D. 14); mod- 
ified (42 L.D. 472). 


Maher, John M. (34 L.D. 342); modi- 


fied, 42 L.D. 472. 
Mahoney, Timothy (41 L.D. 129); 
overruled, 42 L.D. 318. 
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(1 L.D. 41); over- 
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Makela, Charles (46 L.D. 509); ex- 
tended, 49 L.D. 244. 

Makemson v. Snider’s Heirs (22 L.D. 
511); overruled, 32 L.D. 650. 

Malone Land and Water Co. (41 L.D. 
138) ; overruled in part, 43 L.D. 110. 

Maney, John J. (85 L.D. 250); modi- 
fied, 48 L.D. 153. 

Maple, Frank (37 L.D. 107); over- 
ruled, 43 L.D. 181. 

Martin v. Patrick (41 L.D. 284) ; over- 
ruled, 48 L.D. 536. 

Mason v. Cromwell (24 L.D, 248); va- 
cated, 26 L.D. 369. 

Masten, E. C. (22 L.D. 337); over- 
ruled, 25 L.D. 111. 

Mather et al. v. Hackley’s Heirs (15 
L.D. 487); vacated, 19 L.D. 48. 

Maughan, George W. (1 L.D. 
overruled, 7 L.D. 94. 

Maxwell and Sangre de Cristo Land 
Grants (46 L.D. 801); modified, 48 
L.D. 88. 

McBride v. Secretary of the Interior 
(8 C.L.O. 10) ; modified, 52 L.D. 33. 

McCalla v. Acker (29 L.D. 208); va- 
cated, 30 L.D. 277. 

McCord, W. E. (28 L.D. 137) ; ; over- 
ruled to extent of any possible in- . 
consistency, 56 I.D. 73. 

McCornick, William S. (41 L.D. 661, 
666); vacated, 48 L.D. 429. | 

*McCraney v. Heirs of Hayes (33 L.D. 
21); overruled so far as in conflict, 

41 L.D. 119 (See 43 L.D. 196). 

McDonald, Roy (34 L.D. aepy over- . 
ruled, 37 L.D. 285. 

*McDonogh. School Fund (11 L.D. 
878); overruled, 30 L.D. 616 (See 
35 L.D. 399). . 

McFadden et al. v. Mountain View 
Mining and Milling Co. (26 L.D. 
530) ; vacated, 27 L.D. 358. 

McGee, Edward D. (17 L.D. 
overruled, 29 L.D. 166. | 

McGrann, Owen (5 L.D. 10); over- 
ruled, 24 L.D. 502. 

McGregor, Carl (37 L.D. 698); over- 
ruled, 38 L.D. 148. - 

McHarry v. Stewart (9 L.D. 344) ; : 
criticized and distinguished, 56 I.D. 
340. 


25) ; 
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McKernan Vv. Bailey (16 L.D. 368); 
overruled, 17 L.D. 494. 


*MecKittrick Oil Co. v. Southern Pa-| 


cific R.R. Co. (87 L.D. 243); over- 
ruled so far as in conflict, 40 L.D. 
528 (See 42 L.D. 317). 

McMiken, Herbert et al. (10 L.D. 97; 
11 L.D. 96); distinguished, 58 I.D. 
257, 260. . 

McNamara et al. v. State of California 
(17 L.D. 296); overruled, 22 L.D. 
666. | _ 

McPeek v. Sullivan et al. (25 L.D. 
281); overruled, 36 L.D. 26. 

*Mee v. Hughart et al. (238 L.D. 455); 
vacated, 28 L.D. 209. In effect rein- 
stated, 44 L.D. 414, 487, 46 L.D. 
434; 48 L.D. 195, 346, 348; 49 L.D. 
660. 

*Meeboer v. Heirs of Schut (35. L.D. 
835); overruled so far as in conflict, 
41 L.D. 119 (See 48 L.D. 196). 

Mercer v. Buford Townsite (35 L.D. 
119); overruled, 35 L.D. 649. 

Meyer v. Brown (15 L.D. 307) (See 
89 L.D. 162, 225). 

Meyer, Peter (6 L.D. 639); modified, 
12 L.D. 436. 

Midland Oilfields Co. (50 L.D. 620); 

- overruled so far as in eonflict, 54 
I.D. 371. | 

Mikesell, Henry D., A-24112 (Mar. 11, 
1946) ; veneaias denied (June 20, 
1946), overruled to extent inconsis- 

— tent, 70 1.D, 149. 

‘Miller, D. (60 I.D. 161); Seu in 

part, 62 I.D. 210. 

Miller, Duncan, A—29760 (Sept. 18, 
1963), overruled, 79 I.D. 416 (1972). 

Miller, Duncan, A-380742 (December 
2, 1966), overruled, 79 I.D. 416 
(1972). | | 

Miller, Duncan, A-380722 (April 14, 
1967), overruled, 79 I.D. 416 (1972). 

Miller, Edwin J. (35 L.D. 411); over- 
ruled, 48 L.D. 181. 

Miller v. Sebastian (19 L.D. 
overruled, 26 L.D. 448. 

Milner and North Side R.R. Co. (36 
L.D. 488) ; overruled, 40 L.D. 187. 

Milton et.al. v. Lamb (22 L.D. 339); 
overruled, 25 L.D. 550. 
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Milwaukee, Lake Shore and Western 
' Ry. Co. (12 L.D. 79); overruled, 29 
L.D. 112. | 
Miner v. Mariott et al. (2 L.D. 709); 
modified, 28 L.D. 224. 
Minnesota and Ontario Bridge Com- 
pany (30 L.D. 77); no longer fol- 
lowed, 50 L.D. 359. 


-*Mitchell v. Brown (8 L.D. 65); over- 


ruled, 41 L.D. 396 (See 48 L.D. 
520). 

Monitor Lode (18 L.D. 358); over- 
ruled, 25 L.D. 495. 

Monster Lode (85 L.D. 498); over- 
ruled so far as in conflict, 55 I.D. 
348. , 

Moore, Charles H. (16 L.D. 204); 
overruled, 27 L.D. 482. 

Morgan v. Craig (10 C.L.0. 234);- 
overruled, 5 L.D. 3038. 

Morgan, Henry S. e¢ al. (65 I.D. 369) ; 
overruled to extent inconsistent, 71 
ID. 22 (1964). 

Morgan v. Rowland (37 L.D. 90); ; 
overruled, 37 L.D. 618. _ | 

Moritz v. Hinz (36 L.D. 450) ; vacated, 
37 L.D. 382. 

Morrison, Charles S. (86 L.D. 126); 
modified, 386 L.D. 319. 

Morrow et al. v. State of Oregon eé al. 
(32 L.D. 54) ; modified, 33 L.D. 101. 

Moses, Zelmer R. (36 L.D. 4738); over- 
ruled, 44 L.D. 570. 

Mountain Chief Nos. 8 and 9 Lode | 
Claims (36 L.D. 100); overruled in 
part, 36 L.D. 551. 

Mountain Fuel Supply Company, A- 
31053 (December 19, 1969), over- 
ruled, 79 I.D. 216 (1972). 

Mt. Whitney Military Reservation (40 
L.D. 315) (See 48 L.D. 33). 

Muller, Ernest (46 L.D. 248); over- 
ruled, 48 L.D. 168. 

Muller, Esberne K. (89 L.D. 72) ; mod- 
ified, 39 L.D. 360. 

Mulnix, Philip, Heirs of (33 L.D. 
331) ; overruled, 43 L.D. 532. 


| Myll, Clifton O., 71 LD. 458 (1964); 


as supplemented, 71 I.D. 486 (1964), 
vacated, 72 J.D. 586 (1965). 


National Livestock Company and Zack 
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~ Cox, 1.G.D. 55 (1938), is overruled, 


United States v. Maher, Charles et 

al., 5 IBLA 209, 79 I.D. 109 (1972). 
Nebraska, State of (18 L.D. 124); 

overruled, 28 L.D. 358. | 

Nebraska, State of v. Dorrington (2 
C.L.L. 647); overruled, 26 L.D. 128. 

Neilsen v. Central Pacific R.R. Co. et 
al, (26 L.D. 252); modified, 30 L.D. 
216. | 

Newbanks v. Thompson (22 L.D. 
490); overruled, 29 L.D. 108. 

Newlon, Robert C. (41 L.D. 421); 
overruled so far as in conflict, 48 
LD. 364. 

New Mexico, State of (46 L.D. 217); 
overruled, 48 L.D. 98. 

New Mexico, State of (49 L.D. 314); 
overruled, 54 I.D. 159. 

Newton, Walter (22 L.D. 322); modi- 
fied, 25 L.D. 188. | 

New York Lode and Mill Site (5 L.D. 
5138); overruled, 27 L.D. 373. 

*Nickel, John R. (9 L.D. 388); over- 
ruled, 41 L.D. 129 (See 42 L.D. 
313). 

Northern Pacific R.R. Co. (20 L.D. 
191); modified, 22 L.D. 234; over- 
ruled so far as in conflict, 29 L.D. 
550. 

*Northern Pacific R.R. Co. (21 L.D. 
412; 28 L.D. 204; 25 L.D. 501); 
overruled, 53 I.D. 242 (See 26 L.D. 
265; 338 L.D. 426; 44 L.D. 218; 117 
U.S. 435). 

Northern Pacific R.R. Co. v. Bowman 
(7 L.D. 288) ; modified, 18 L.D. 224. 

Northern Pacific R.R. Co. v. Burns (6 
L.D. 21); overruled, 20 L.D. 191. 

Northern Pacific R.R. Co, v. Loomis 


464, 

Northern Pacific R.R. Co. v. Marshall 
et al. (17 L.D. 545); overruled, 28 
L.D. 174. 

Northern Pacific R.R. Co. v. Miller (7 
L.D. 100); overruled so far as in 
conflict, 16 L.D. 229. | 


Northern Pacific R.R. Co. v. Sherwood |. 


(28 L.D. 126); overruled so far as 
in conflict, 29 L.D. 550. 
Northern Pacific R.R. Co. v. Symons 
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(22 L.D. 686); overruled, 28 L.D. 
95. 

Northern Pacific R.R. Co. v. Urquhart 
(8 L.D. 865); overruled, 28 L.D. 
126, . 

Northern Pacific R.R. Co. v. Walters 
et al. (18 L.D. 280); overruled so 
far as in conflict, 49 L.D. 391. 

Northern Pacific R.R. Co. v. Yantis (8 
‘L.D. 58); overruled, 12 L.D. 127. 

*Northern Pacific Ry. Co. (48 L.D. 
573); overruled so far as in conflict, 
51 L.D. 196 (See 52 L.D. 58). 

Nunez, Roman C. and Serapio (56 I.D. 
868); overruled so far as in conflict, 
57 I.D, 218. 

Nyman v. St. Paul, Minneapolis, and 
Manitoba Ry. Co, (5 L.D. 396); 
overruled, 6 L.D. 750. 


O’Donnell, Thomas J. (28 L.D. 214); 
overruled, 35 L.D. 411. 

Olson v. Traver et al. (26 L.D. 350, 
628) ; overruled so far as in conflict, 
29 L.D. 480; 30 L.D. 382. 

Opinion A.A.G. (385 L.D. 277) ;- va- 
eated, 36 L.D, 342. 

Opinion of Acting Solicitor, June 6, 
1941; overruled so far as inconsis- 
tent, 60 I.D. 338. . 

*Opinion of Acting Solicitor, July 30, © 
1942; overruled so far as in conflict, 
58 1.D. 331 (See 59 I.D. 346, 350). 

Opinion of Associate Solicitor, Oct. 22, 
1947 (M-84999); distinguished, 68 
I.D. 483 (1961). 

Opinion of Associate Solicitor, M- 
36468, 64 I.D. 351 (1957); over- 
ruled, 74 I.D. 165 (1967). 

Opinion of Associate Solicitor, M-— 
386512 (July 29, 1958); overruled to 
extent inconsistent, 70 I.D. 159. 

Opinion of Chief Counsel. July 1, 1914 
(48 L.D. 339); explained, 68 I.D. 

372 (1961). , 

Opinion of Secretary, 75 I.D. 147 
(1968) ; vacated, 76 I.D. 69 (1969). 

Opinion of Solicitor, October 31, 1917 
(D-—40462) ; overruled so far as in- 
consistent, 58 I.D. 85, 92, 96. 

Opinion of Solicitor, February 7, 1919 
(D-—440838) ; overruled, November 4, 
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1921 (M-6397) (See 58 ID. 158, 

160). Bag 

Opinion of Solicitor, August 8, 1933 
(M-~27499); overruled so far as in 
conflict, 54 I.D. 402. 

Opinion of Solicitor, June 15, 1934 
(54 1.D. 517); overruled in part, 
February 11, 1957 (M-86410). 

Opinion of Solicitor, Oct. 25, 1934, 55 
ILD. 14, overruled so far as incon- 
sistent, 77 I.D. 49 (1970). 

Opinion of Solicitor, May 8, 1940 (57 
I.D. 124) ; overruled in part, 58 I.D. 
562, 567. 

Opinion of Solicitor, August 31, 1943 
(M~33188); distinguished, 58 I.D. 
726, 729. 

Opinion of Solicitor, May 2, 1944 (58 
I.D. 680) ; distinguished, 64 I.D, 141. 

Opinion of Solicitor, Oct. 22, 1947 (M- 
34999); distinguished, 68 I.D. 433 

~ (1961). . 

Opinion of Solicitor, March 28, 1949 
(M~35093); overruled in part, 64 
I.D. 70. 

Opinion of Solicitor, 60 I.D. 4386 
(1950); will not be followed to the 


extent that it conflicts with these|. 


views, 72 I.D. 92 (1965). 

Opinion of Solicitor, M~36051 (Decem- 
ber 7, 1950), modified; Solicitor’s 
Opinion, M-368638, 79 I.D. 518 

— (1972). 7 

Opinion of Solicitor, Jan. 19, 1956 (M- 
36378); overruled to extent incon- 
sistent, 64 I.D. 57. re 

_ Opinion of Solicitor, June 4, 1957 (M- 
36448); overruled in part, 65 E.D. 
316, 

Opinion of Solicitor, July 9, 1957 (M— 
36442) ; withdrawn and superseded, 
65 I.D. 386, 388. 

Opinion of Solicitor, Oct. 30, 1957, 64 
L.D. 393 (M~36429); no longer fol- 
lowed, 67 I.D. 366 (1960). 

Opinion of Solicitor, 64 I.D. 351 
(1957) ; overruled, M—36706, 74 I.D. 
165 (1967), 

Opinion of Solicitor, 64 I.D. 485 
(1957), will not be followed to the 
extent that it conflicts with these 
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views, M-36456 (Supp.) (Feb. 18, 
1969), 76 L.D. 14 (1969). 

Opinion of Solicitor, July 29, 1958 
(M-36512) ; overruled to extent in- 
consistent, 70 I.D,.159 (1963). 

Opinion of Solicitor, Oct. 27, 1958 (M- 
36531); overruled, 69 I.D. 110 
(1962). 

Opinion of Solicitor, July 20, 1959 (M- 
36531, Supp.); overruled, 69 I.D. 
110 (1962). 

Opinion of Solicitor, 68 I.D. 4383 
(1961); distinguished and limited, 
72 1.D. 245 (1965). 

Opinion of Solicitor,.M~36767 (Nov. 1, 
1967) (supplementing, M-—36599), 
69 I.D. 195 (1962). 

Opinions of Solicitor, September 15, 
1914, and February 2, 1915; over- 
ruled. September 9, 1919 (D~43035, 
May Caramony) (See 58 I.D. 149, 
154-156), 

Oregon and California R.R. Co. »v. 
Puckett (39 L.D. 169) ; modified, 53 

LD. 264. 

Oregon Central Military Wagon Road 

Co. v. Hart (17 L.D. 480); over- 

ruled, 18 L.D. 543. 

Owens et al. v. State of California (22 
L.D. 369) ; overruled, 38 L.D. 258. 


Pace v. Carstarphen eé al. (50 L.D. 
369); distinguished, 61 L.D. 459. 
Pacific Slope Lode (12 L.D. 686); 
overruled so far as in conflict, 25 

L.D, 518. 

Papina v. Alderson (1 B.L.P. 91); 
modified, 5 L.D. 256. 

Patterson, Charles E. (8 L.D. 260); 
modified, 6 L.D. 284, 624, | 

Paul Jarvis, Inc., Appeal of (64 LD. 
285) ; distinguished, 64 I.D. 388. 

Paul Jones Lode (28 L.D. 120); modi- 
fied, 31 L.D. 359. 

Paul v. Wiseman (21 L.D. 12); over- 
ruled, 27 L.D. 522. 

Pecos Irrigation and Improvement Co. 
(15 L.D. 470); overruled, 18 L.D. 
168, 268, 

Pennock, Belle L. (42 L.D. 315); va- 
cated, 48 L.D. 66. 

Perry v. Central Pacific R.R. Co. (89 
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LD. 5); 
flict, 47 L.D. 304. 

Phebus, Clayton (48 L.D. 128); 
overruled so far as in conflict, 50 


L.D. 281; overruled to extent incon- 


sistent, 70 I.D. 159. 
Phelps, W. L. (8 C.L.O. 139); over- 
ruled, 2 L.D. 854. 


Phillips, Alonzo. (2 L.D. 321); over- 


ruled, 15 L.D, 424. 
Phillips v. Breazeale’s Heirs (19 L.D. 
573); overruled, 39 L.D. 98. 


Phillips, Cecil H., A~80851 (November 
16, 1967), overruled, 79 I.D. 416 


(1972). 


Pieper, Agnes C. (85 L.D. 459) ; over- 


ruled, 43 L.D. 374.. 
Pierce, Lewis W. (18 L.D. 328); va- 


eated, 53 I.D. 447; overruled so far |. 


as in conflict, 59 I.D. 416, 442. . 

Pietkiewicz et al. v. Richmond (29 L.D. 
195) ; overruled, 37 L.D. 145. 

Pike’s Peak Lode (10 L.D. 200) ; over- 
ruled in part, 20 L.D. 204, 

Pike’s Peak Lode (14 L.D. 47); over- 
ruled, 20 L.D, 204. 

Popple, James (12 L.D. 
ruled, 18 L.D. 588. 

Powell, D. C. (6 L.D. 302) ; modified, 
15 L.D. 477. 

Prange, Christ C. sid William C. 
Braasch (48 L.D. 488) ; overruled so 
far as in conflict, 60 I.D. 417, 419. 

Premo, George (9 L.D. 70) (See 39 
L.D. 162, 225). 

Prescott, Henrietta P. (46 L.D. 486) ; 
overruled, 51 L.D. 287. 

Pringle, Wesley (18 L.D. 519); over- 
ruled, 29 L.D. 599. 

Provensal, Victor H. (30 L.D. 616); 
overruled, 35 L.D. 399. 

Prue, Widow of Emanuel (6 L.D. 
436) ; vacated, 33 L.D. 409. 

Pugh, F. M. et al. (14 L.D. 274); in 
effect vacated, 282 U.S. 452. 

Puyallup Allotment (20 L.D. 157 ); 

- modified, 29 L.D. 628. 


Ramsey, George L., Heirs of Edwin C. 
Philbrick (A~—16060), August 6, 
1981, unreported; recalled and va- 

-eated, 58 1.D, 272, 275, 290. 
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overruled so far as in con- 
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Rancho Alisal (i L.D. 1738); over- 
ruled, 5 L.D. 320. 

Rankin, James D. et al. (7 L.D. 411); 
overruled, 35 L.D. 32. 

Rankin, John M. (20 L.D. 272); re- 
versed, 21 L.D. 404. 

Rebel Lode (12 L.D. 688); overruled, 
20 L.D. 204; 48 L.D. 523. 

*Reed v. Buffington (7 L.D. 154); 
overruled, 8 L.D. 110 (See 9 L.D. 
360). 

Regione v. Rosseler (40 L.D. 98); va- 
cated, 40 L.D. 420. 

Reid, Bettie H., Lucille H. Pipkin (61 

~T.D. 1); overruled, 61 I.D. 355. 

Reliable Coal Corp., 1 IBMA 50, 78 

I.D. 199 (1971), distinguished, Zeig- 

ler Coal Corporation, 1 IBMA 71, 78 

I.D. 862 (1971). 

Rialto No. 2 Placer Mining Claim (34 
L.D. 44); overruled, 37 L.D. 250. 

Rico Town Site (1 L.D. 556) ; modified, 
5 L.D. 256. 

Rio Verde Canal Co. (26 L.D, 381); 
vaeated, 27 L.D. 421. 

Roberts v. Oregon Central Military. 
Road Co. (19 L.D. 591); overruled, 
381 L.D. 174. 

Robinson, Stella G (12 L.D. 448); 
overruled, 13 L.D. 1. 

Rogers v. Atlantic & Pacific R.R. Co. 
(6 L.D. 565) ; overruled so far as in 
conflict, 8 L.D. 165. 

Rogers, Fred B. (47 L.D. 325); va- 
cated, 538 I.D. 649. 

Rogers, Horace B. (10 L.D. 29) ; over- 
ruled, 14 L.D. 321. 

*Rogers v. Lukens (6 L.D. 111); over- 
ruled, 8 L.D. 110 (See 9 L.D. 360). 
Romero v. Widow of Knox (48 L.D. 
82); overruled so far as in conflict, 

49 L.D. 244. 

Roth, Gottlieb (50 L.D. 196) ; modified, 
50 L.D. 197. 

Rough Rider and Other Lode Claims 
(41 L.D. 242, 255); vaeated, 42 L.D. 
584, 


St. Clair, Frank (52 L.D. 597) ; modi- 
fied, 53 I.D. 194, 
*St. Paul, Minneapolis and Manitoba 
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Ry. Co. (8 L.D. 255); modified, 13 

LD. 854 (See 32 L.D. 21). 

St. Paul, Minneapolis and Manitoba 
Ry. Co. v. Fogelberg (29 L.D. 291) ; 
vacated, 30 L.D. 191. 

St. Paul, Minneapolis and Manitoba 
Ry. Co. v. Hagen (20 L.D. 249); 
overruled, 25 L.D. 86. 

Salsberry, Carroll (17 L.D. 170); 
overruled, 39 L.D. 98. 

Sangre de Cristo and Maxwell Land 
Grants (46 L.D. 301); modified, 48 
L.D. 88. | 

Santa Fe Pacific R.R. Co. v. Peterson 
(389 L.D. 442); overruled, 41 L.D. 
383. | 

Satisfaction Extension Mill Site (14 
L.D. 173) (See 32 L.D. 128). 

*Sayles, Henry P. (2 L.D. 88); modi- 
fied, 6 L.D. 797 (See 37 L.D. 330). 

Schweitzer v. Hilliard et al. (19 L.D. 
294) ; overruled so far as in conflict, 
26 L.D. 689. 

Serrano v. Southern Pacific R.R. Co. 
(6° C.L.0. 98); overruled, 1 L.D. 
380. 

Serry, John J. (27 L.D. 330); over- 
ruled so far as in conflict, 59 ILD. 
416, 422. 

Shale Oil Company (See 55 I.D. 287). 

Shanley v. Moran (1 L.D. 162); over- 
ruled, 15 L.D. 424. 

Shillander, H. E., A-30279 (January 
26, 1965), overruled, 79 I.D. 416 
(1972). 

Shineberger, Joseph (8 L.D. 281); 
overruled, 9 L.D. 202. 

Silver Queen Lode (16 L.D. 186); 
overruled, 57 I.D. 68. 

Simpson, Lawrence W. (35 L.D. 399, 
609); modified, 86 L.D. 205. 

Sipchen v. Ross (1 L.D. 634); modi- 
fied, 4 L.D. 152. 

Smead v. Southern Pacific-R.R. Co. (21 
L.D. 482); vacated, 29 L.D, 135. 
Snook, Noah A., et al. (41 L.D. 428); 

overruled so far as in conflict, 438 

LD. 364. 

Sorli v. Berg (40 L.D. 259) ; overruled, 
42 L.D. 557. 

Southern Pacific R.R. Co. (15 L.D. 
460) ; reversed, 18 L.D. 275. 


AND MODIFIED CASES ~LXXV 


Southern Pacific R.R. Co. 
281); recalled, 832 L.D. 51. 

Southern Pacific R.R. Co. 
89) ; recalled, 33 L.D. 528. 

Southern Pacific R.R. Co. v. Bruns (31 
L.D. 272); vacated, 37 L.D. 248. 

South Star Lode (17 L.D. 280); over- 
ruled, 20 L.D. 204; 48 L.D. 528. 

Spaulding v. Northern Pacific R.R. Co. 
(21 L.D. 57); overruled, 31 L.D. 
151. 

Spencer, James (6 L.D. 217); modi- 
fied, 6 L.D. 772; 8 L.D. 467. 

Sprulli, Lelia May (50 L.D. 549); 
overruled, 52 L.D. 339. 

Standard Oil Company of California 
et al., 76 I.D. 271 (1969), no longer 
followed, 5 IBLA 26, 79 I.D. 23 
(1972). | 

Standard Oil Company of California 
v. Morton, 450 F.2d 493 (9th Cir. 
1971); 79 I.D. 28 (1972) 

Standard Shales Products Co. (52 L.D. 
522); overruled so far as in conflict, 
53 I.D. 42. 

Star Gold Mining Co. (47 L.D. 38); 
distinguished by U.S. v. Alaska Em- 
pire Gold Mining Co., 71 I.D. 273 
(1964). 

State of California (14 L.D. 253) + va- 
cated, 23 L.D. 230. 

State of California (15 L.D. 10) ; over- 
ruled, 28 L.D, 4238. 

State of California (19 L. D. 585) 3 va- 
eated, 28 L.D. 57. 

State of California (22 L.D. 428); 
overruled, 32 L.D. 34. 

State of California (82 L.D. 346); va- 
cated, 50 L.D. 628 (See 37 L.D. 499 
and 46 L.D. 396). 

State of California (44 L.D. 118); 
overruled, 48 L.D. 98. 

State of California (44 L.D. 468); 
overruled, 48 L.D. 98. 
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fore the Director, Bureau of — 


Land Management to the 
Board of Land Appeals (385 
F.R. 10009, 10012).................. 


Information Cir. 8455 “Poten- — 


tial Oil Recovery By Water- 
flooding Reservoirs Being 
Produced By Primary Meth- 


ods” (Bu. of Mines, Office 
of Mineral Resources—-1970) 681, 
632, 634, 636 


1960, Aug. 3: Public Land 


Order No. 2171—-Withdrawal | 


of Public Lands used for 
Native Cemeteries from Ap- 
propriation under the Public 
Land Laws (25 F.R. 7538)... 
1969,, Jan. 283: Public Land 
Order No. 4582—-Land with- 
drawn from appropriation 
and disposition (34. F.R. 
1025) 
1970, Aug. 14: Approved Books 
and Records (85 F.R. 12950- 
a gente ene ase Case eee ere 
1970, Nov. 12: Part 75—Man- 
datory Safety Standards, 
Underground Coal Mines (35 
ER: 17890 )ncceteccesteie te 


eee ee ree era 


1970, Nov. 20: Approved Books » 


and Records (35 F.R. 17929) 


1972, Aug. 19: Administrative 
Personnel—Change of Title 
To Administrative Law 
Judge from Hearing Ex- 
aminer (37 F.R. 16787).......- a 


637, 


Page 


642 


642 


666 


— 668 


666 


683, 


689, 710 
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7 DECISIONS OF THE 
"DEPARTMENT OF THE INTERIOR 


*y LIMITED “ACCESSIBILITY FOR ‘ 
PUBLIC TO PRIVATELY COPY- 
_ -RIGHTED DATA MACHINE. PROC- 
_ ESSED BY GOVERNMENT 


Copyrights | | | 


Public access to eiaeenene information 


a stor age output restricted to visual inspec-. 


= tion where the data input is accepted from 
private parties with tacit recognition of 


.. use limitations they. set based on. their 
= copyrights in such data. . 


4 Adminidevative Procedure: Publie ee | 


formation 


_ Excepted from. the ordinarily fee public 
' availability of government records are: 


--machine-retrievable records derived sub- 
stantially out of a data base formed from 


% : copyrighted | publications obtained with 
limited rights by the Government for its 


_ Own use, 


“BRANCH OF PATENTS 


December 20, “1971 


| - TO: Dr. Rrorarp Muar, Orrice 


| OF Om AND Gas. 


SUBJ ECT: ee ee 
Dara Base or Information on 


--‘Unrren States Om anp Gas Frexps, 
ee. Compre 1 FOR THE OFFICE or Om. 


471-588 —72—1 


| here 12, 1978 


AND ‘Gas BY THE ‘Unavunarry: oF 
~Oxranoms Rusgarce. Insrrrure. 


Unover Orrice or Om AND Gas. Con: a 7 


‘ ctract No. 14-01-— 0001-2089. . 


This is our résponse to” your: ver= why 


pal request for an opinion on the ©. 


propriety and. legality of allowing a 
the general public unrestricted ac: : 
cessibility to the contents of the sub-.. 
ject data base. We are advised that 


the contents of this data base are in” 


large part the copyrighted materials — | 


of private parties, and their useby 


the Government is by permission of S 


the copyright owners. Deemed to. * 
have a bearing on the matter. before. 
us are the Copyright Law, Title 17, °.. 
of the U.S. Code, including pending . = 


legislation, S. 644, 92d Congress, Ist * 


Session, on revision of this law, | 
court-made law relevant to the,copy- 
_ right questions presented. herein, CS 
and the Freedom of Information — 
Act, 5 U.S.C. sec. 552. This law has ~~ 
2 Ce review along with the OOG ~ 


Technical Report 71-1, constituting . , 


a two year progress ‘report on the. . 2 
work done pursuant to the subject 
contract, and correspondence to ‘you. 


and the contractor from the private 
parties who supplied the data. We, | 


note that out of the eight such sup-. 
pone of data ony three appear to” 


TOLD. Nos. L 2&3. 


a: i : DECISIONS: OF oe 


ae hae granted an. aniimited: use of 
_ the data subject only to being given 
_ eredit for their contribution when it. 
. js used. The other parties supplied - 
= data for use more or less limited to 
government: activities, including the — 


. - establishment of the data base. Con- 


sideration of the aforegoing has 1 ins 
- dicated the. following: 

(1) To facilitate copying ey the | 

. public, whether by way of a mag- 


netic transfer or a duplication -in 
writing, could amount to contribu- 


tory infringement by the Govern- ‘ 
~ maent of, copyrights. owned by the 
aos private parties. Consequently, the 

data base should not be made freely 


i . accessible to the general public. 
- Since permission. granted the Gov- 


- ernment evidently allows the read- 


; ing out. and making records from 


| : 7 the data base, copies of such records 
> ean be made for government use in- 
cluding: the disposition of these rec-: 


. o ords. where: the public. may inspect 


~ but not: copy: them. By its acceptance — 
without objection. of ‘ the copy- 
ay righted material. for 


7 computer. storage, .the Government 


4 effectively adopted the limited au- _ 
= thorization’ pr ovided by the copy-: 
right owners, wherefore government. 
| authorization for use by. third par-. 


~ ties is not available. It is a widely 


| held view ‘that unauthorized read- 
out. from ‘computer storage of copy- | 
righted material. isa copyright i m- | 


fringement:} Because of the highly 


commercial. nature of the. a 


o Bounties Seta a Consent Caw Re- 


Vision, naga ‘8B, a 1 Congress, Ast. session, 
page: 25: "hoa 


le 


DEPARTMENT OF THE INTERIOR 


input: to. 


\ 


involved in this instance, and fis use 


which third parties are likely to o 


make of such material, we do not — | 
believe that court made law such as | 


“fair use”? or “insubstantial simil- 
arity” ° would be applicable to miti- 


gate an infringement action that. 


might be brought ie a copy Ay 
owner. . | | 


(2) ine view. of our ee eal | 
sion, requests by. some of the. afore- 
said private contributors for copies 


of the data base material cannot be 


honored in the absence of an agree 


ment between and among such con- 


tributors and with the Government, | 


that such party . have the right oo 
recelve copies of any of the data 
base material made: available for 
that purpose by the Government: No. 


difficulty is foreseen in reaching 
such an agreement since it would 
be mutually advantageous to all con- 


cerned. We : recommend that: aD ne 


agreement of this sort be made, 

| The F Freedom of. Information Act | 
recognizes the special proprietary — 
status of confidential geological and 
geophysical information and data’ 
concerning oil and gas wells by ex- 
empting such material from free 
disclosure.* However, even though 
no questions of confidentiality arise 


; herein, the mater lal involved 1 is none: ° 


2 Rosemont Bunter prises, ‘tno. oy, “‘Rondom 
House, Inc., 150 U.S.P.Q, T15 C1006); ‘See dis- 
cussion on pages 718 and 719.: 

’ Mathews: Conveyer Co. yi Palmer- Bee Con 


BT U.S.P.Q. - 219 (1948), see - discussion: on: . 
‘pages 229 to 331. s 


4 ‘Administrative Procedure, ‘sect! on 3 (e) oe | 
see discussion in Attorney General’s Memoran- | 


dum on the Public Information Section of. the ae. 
APA, U.S. Dept. of Justice, June 1967, page . = ee 


39. 
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“RIGHTS. 70 INVENTION ‘MADE. 


‘BY EMP LOYER: 


— danuary 18, 1972 tig | Raikes a . eS a 


| the: ies a dable property and the | 


Government’s acquiescence to a lim- 
4 ited use of such property is felt £0: 
also exempt it from the full effect of 


the. Act.5. Therefore, as indicated 


above, government records of the 
copyrighted data base_ materials. cine 
may be made available i in any man- - 


tion ies, fr om. any. ‘farther claim that 
might be based thereon ; a U. S. C., 


2128 (d). (1964). 


ner you see fit for isaac but 


- not for "COpyiNE.. 


Enwast 8. Caan ae 


- Assistant Solicitor. 


: ‘814, section .3(a) (4), relating to privileged 


information obtained by ‘the: Government with 
limited ees 


“RIGHTS 10 INVENTION MADE, BY | 


EMPLOYEE 


Inventions | 

Under. Department's 

_ 43 OFR 6,. 
. ployee-inventor retains all rights, subject 


to law, in. an invention he made having. 


utility in his official duties where such 
duties” do not: include devising innova- 
tions, or. ‘participation in. research and 


development, . and the Government’s’ con-: 
tribution | to, making the. invention is 


insignificant, 


Inventions. 


subj ect for a patent. application to be filed 


Patent Regulations, 
subpart A, section 6.5, em-- 


Sore 


M-36814, aa oneuory 18, 1978 
“BRANCH OF PATENTS: 


Ny ovember 16, 1970 


To: ees Deaees Boreao 
OF Lanp Manacement ; 


Ni URERICAL Copmva OF 
Lacan Land ‘Descrrerrons ‘FOR: 


AUTOMA T 1c. Dara Procussine 


(ADP), BY ‘THomas Nw “Harpur 


(BLM-1752). 


The Solicitor’s S : Opinion has: been 
requested regarding the respective. 
rights of the..employee-inventor. 


Thomas N. Hardin and the. Govern-' 


at government: expense in- exchange for. 


license to. Government. : 


InventionsFederal Employees and 
Officers:. Awards - : | 


Employee-inventor’ s acceptance of —Sov-_ 


. ernment’ ‘eash. award given jin considera- 
‘tion of his making invention would secure 


\. for the Government a wight. to use inven-. 


ment in. the invention of the subje ect 
report. us pil ee eo e 

. The invention relates. io a amiethiod 
of specifying a parcel of land as to~ 


its size and location i ma. particular 2 


square mile unit of land by’ deter-- 
mining a characterizing three digit — 
number designation: therefor. This — 
is done: by, regarding the unit: and. 


regular subdivisions thereof.as in- 
7 —  . dexed with a predetermined ee 
Employee invention in an.  anienenls’ no-| 
tation system appearing to be outside the 
statutory classes of invention eligible for’ 
'. patent protection is not an appropriate 


of digits wherein ‘the digits have-a 
fixed | positional and. arithmetical. 
interrelationship .’ ‘appertaining: to. 


both location and size; and accord- 
ingly are the basis for a desi gnative 
number, as aforesaid: The numeri-"_ . 
. cal identification: of: ‘land | as pro-' 
: posed | by | the’ ‘invention’ would | 


greatly - ‘facilitate handling’. land 


records. using automatic data ‘Proc: 
; essing equipment, = ae mee 


= ° Ae “oe DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


“At ie time the invention was , 

- Te Mr: Hardin was employed by — 
_ the Bureau of Land Management at . 
-. its Colorado State Office as a Realty 
-.. Specialist. The employee-inventor’s. 
rs principal duties included the collec- 
tion, creation, and maintenance of. 
~~ records pertaining to the Bureau’s 


| Ne activities relating to an oil shale 


project in Colorado, Utah. and 
. . Wyoming. 
- direction his branch systematically 

’ obtained county records of mining 
claims located on particular oil 

_ Shale lands, and microfilmed perti- 
nent. records for processing data _ 
therefrom using automatic data 


1 


Under Mr. Hardin’s 


process equipment to produce. in- 


dexes: of claims, locators, owners, 
and blocks of claims. He thus. cre- 
. ated files on unique claims with 


document histories and status data 


for routing to Land Offices of the 
~Bureau for: serialization and posting © 


to the public land records. Among 
Mr. Hardin’s other duties were 


‘maintaining maps, plots, listings, 


and: charts: to show progress of 


~ claims, inventories, abstracting and 
- related. items of © pen Jand 


| records. 


-The report indicates that the in- 


vention was developed in the em- 

_. ployee-inventor’s home, on his own 

_ time, and with the use of simple > 
_ household materials such asa brown . 
paper bag on which the concept of 
~~. the invention was Ulustrated. Also 
ees mentioned i is that a minor variance 


— ina number format of the invention 


i resulted from:a suggestion by an- 
Pie vother government employee. The 
es significance of this contribution to 


invention made 
- thereof. 


ths invention as a , whole appeats to 
be slight enough so as not to become © 


a factor ; in the, present determina- ~ 
tion. 


port were made at government @X- 


pense. However, since ‘such work — — 
was done for the purposes ofan | 
internal critical review of the in- _ 


vention by the Bureau, and subse- 
quently used-in connection with the | 


preparation of the instant: rep ort, 
the expense incurred by the Govern- 


ment was for its own benefit, and 
therefore -is also not considersd 2: 
determinative factor in the matter 
herein. 

It is apparent. from Mr. Hardin’s 


official duties that he is not required - 


to devise or invent new procedures 
or equipment, or to participate in 


research or development work: Al- - 


though the subject invention would — 
very likely have utility in those 
areas of Mr. Hardin’s work per- 
taining to. the creation of record 
files on land claimants and their 


holdings, this’ invention does not 


bear a direct relation to any part 


of his official duties, nor was the © 
ino mesa = 


In view of the absence of any 
direct connection between Mr. 


‘Hardin’s official duties and the 
making of the invention, and the. 
lack of any significant contribu-. 


tion by the Government thereto, 
there are deemed to be no equit- 
able grounds to justify a require- 


ment of an assignment to the a 


Government of the entire domestic 


_ UT9 a ee 


Further noted is. that final a 
— ustr ation used in. the subject re 


aA ene tide: aad. interest in and to_ 

. the ‘invention, nor for a reserva-_ 

=. tion. of a license therein. Accord- 
a ingly, the entire right, title ‘and - 
pot te inter est in and to the invention. 
is left with Mr, Hardin, subject to 

law, pursuant to section 6:5(b) 


(4) of the Department’s— eaten! 
Regulations (43 CFR 6A)... 
A request’ by the ployee: 


“inventor that the prosecution of a 


patent application on: his inven- 
tion be undertaken at government 
expense in the event it should be 
determined he is not required ‘to 


assign all domestic rights to the — 


invention to the Government, has 


been considered. Any patent re-— 
such prosecution | 
would be subject to a pene In 


sulting from: 


the Government. 


Due to the nature of the ee 
use of 


invention, namely the, 
numerical indicia for systematical- 


ale identifying the substance of 
land records, it 1s_ not certain 


whether this invention falls into 


one of the statutory classes for 


7 which. patents may be: secured. 


In essence, the invention oo | 


in would correspond a meaningful 
number to a document as an aid to 
an understanding of its: contents. 
Thus, any claim to patentability 


for the invention would in’ effect 
~be based on a system of writing 


involving to some extent a thought 
i process, ‘or mental. concept. Since 


- under the patent law only tangible. 


1§ 35 U.S.C. 101 “Whoever invents or dis- : 
covers. any new and useful. process, machine, 
‘manufacture, Or composition, of matter * * * 

may obtain a patent therefor * * *,7 | 


“INVENTION. MADE. BY. EMPLOYER 
January 18; 1972 


it 


ee rs s ee 
x $e oe = - 
, eps 
‘ te 5 rare? 
az ' . ' bate ie 
: . 
5 


stractires, articles, substances), ¢ or . - 


processes dealing therewith, are — 


normally deemed eligible » for: aot. 


patent, . merely establishing ‘a 


numerical code would. not likely: _— 
be patentable no matter how math- aoe 
matically or schematica ally unique. — 
such numbers may be in other ~ . 
respects. This is the prevailing 
inter pretation — of the patent law,, 
which may in time be challenged . 
as technology,. particularly as re-. 
lated to computer programming, 

“widens . the scope of: ; 
conceptions. Consequently, in view. — 
of the present uncertainty as tothe. | 


patentability of inventions of this 


type, and .the doubtful - govern- 


ment interest in using the présent . 
invention as. indicated - “by. the . 
record in this. matter, a patent: 


application will not be filed at ~ 
However, ee 
Mr. Hardin is at liberty to seek ; 
patent protection at his: own ex- a 


government expense. 


pense if he so wishes. Z 
Since the invention report was eee 


submitted to the Bureau Incentive =. 


Awards ‘Committee,.it is presumed | 


that.a cash award to the employee- “ee 
inventor is a possibility in this. 
case. Mr. Hardin should therefore res 
be -advised that pursuant foo 
U.S.C. sec. 2123 (d) (1964) his ac-_ oe 
ceptance of any cash award given 


in consideration. of. his making the- 


invention, shall constitute an agree--. 
ment that the use by the Govern- een 


ment of the invention shall not xe 
form. the basis of a further claim j 


of any nature. upon the Govern- : 
ment. In effect, an acceptance of. er 
an: award would give. rise. ‘to a a. 


inventive <3 


“WHARTON, 


| 6 as | DECISIONS “OF ‘THE DEPARTMENT OF ‘THE. INTERIOR | 


et erty -free. in in the inven- 
on tion to. the Government. _ | 

The _determination. of rights 

herein is. subject: to review and 


| due course, 


Benner . Couen, 
_ Assistant a 


‘MINNIE E. WHARTON, 
RUTH WHARTON 
JAMES, CARROLL WHARTON, IRIS 
| “WHARTON — “BARTYL, MARVIN 
“WHARTON, THOMAS WHARTON, 
BETTY WHARTON ZINK, FAYE 
_ “WHARTON © ‘PAMPERIEN, AND 
ee WHARTON © 


ae Decided d February, 1972 
a IBLA 287 | 
7 Appeal. from decision (OR 8041) 


by Oregon state office, Bureau of . 
~ Land. Management, rej eoane color 


of title application. 
"Affirmed. 


. Color or Claim of Title: Generally. 


| 2 - The purpose and intent of the. Color of 
Title Act, 48 U.S.C. secs. 1068, 1068a, 


1068b (1970) , is to provide a legal method 


‘whereby citizens, relying in good faith © 


-upon. title or claim derived from some 


-source other than the government, and _ 
who have continued in peaceful, adverse 
i "possession ‘of public land for the pre- 


_ scribed period of 20 years and had made 
- valuable improvements, or have reduced 


JOHN W.. 


title. 
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some part of. the land to cultivation; _ 
might acquire title thereto. However, the 

statute was not intended’ to provide a 

means for obtaining a patent by themere 
| occupation of public. land. under amnere 
| approval by’ the Commissioner of — 
‘Patents, U.S. Patent Office. “You 


— will be advised as to his action. in 


pretense of title or claim, or a title or 
claim which the claimant had knowledge 


or good reason to believe was not a good : 
title, : 


Color or ‘Claisn of Title: Generally 


‘One who has not. veached his. majority 


(i.¢.-is a minor) may acquire title by ad- 
verse ‘possession. However, he must show 


‘that he claims the land as against every- | 


one. If he resides on: the land with his 
mother, who has knowledge of the defec- 


tive title, he is chargeable with net se 


knowledge. 


| Color or Claim of Title: Good Faith | 


Good faith in adverse possession requires . 


‘that a claimant honestly believed there 
-was no defect in-his title and the Depart- 
meut may consider whether such belief 


was unreasonable. in the light. of the facts : 
then actually known or available to him. | 
Once it is established that the. claimant 


knew that the land was owned by the a. | 


government and that he did not have a 


.valid title, he is presumed to know that 


under the law he cannot. acquire title or. 
any right. to the land merely by continu- 


ing to occupy. it.. There can be no such 


thing as good faith in an adverse holding. 
where the party knows he has no title or 
fails to demonstrate a rationally justifi- 
able reason for believing that he had ies 


APPEARANCES: Keith Burns for 
ecu | | : 


Opinion By Mr. Fishman 


INTERIOR BOARD OF 
— LAND APPEALS 


The above named parties hase ap- 


peated jointly from a. ) decision a 


_ MINNIB EB. “WHARTON, 
‘February &, 1972 


se the Onan ‘state. oles Bureau. of 
_. Land Management, dated Octo- 
ber 22, 1971, which rejected their 
~- eolor of title application, OR 8041, 
filed pursuant to the Act. of ‘ecatn 
——. ber-22, 1928, as amended, 43 U. S. Cc. 
“Sees. 1068, 1068a, 1068b. (1970). 
The applicants had filed a Class ft 


. application. under that Act’ on 
_ May 25,.1971, for the SW14 NW14 
sec. 21, 'T..21-S:, R. 88 E., W.M. 
. Oregon, emibracing 40 acres. The de- 


cision below recited the following - 


~ tacts: Curtis Wharton, husband of 
Minnie. E. Wharton Carlson, and 
father of the other applicants, made 


application for the land in issue on 3 


_- September 26, 1919, under the Des- 
ert Land Act, as amended, 48 U.S.C. 


secs. 321-339 (1970). His applica- 


tion was allowed on J anuary 12, 
1921. The family had lived on erid 


- cultivated the land prior to the fil-- 
ing of the desert land application. | 


Cass Wharton failed to file final 


“g proof or make final payment, result- 
ing in the cancellation of his entry 
on January 23, 1930. He died -in 


1949. The applicants are purport- 
edly the legal heirs of the deceased. 
They claim no knowledge of the 


desert land entry cancellation until 


some time in 1955 when Minnie 
Wharton asserts she first learned 


the land was still owned by the fed-_ 
eral government. They further as- 


—sert that John Wharton (son: of 
Curtis Wharton) : first learned in 
_ 1957 that the family had no deed to 

the land. Curtis Wharton began cul- 
tivating the land prior to 1919 and 


the family continuously kept the 


land under cultivation until 1966. 


ET AL. o4 a ae ee 


Improvements to the land. Oded _ : 
a house, shed, fence, two wells, and 
electrical power facilities. John 


‘Wharton was born'on ‘the land im 


1933 and lived there’ until 1966. 2 
Other than the assertion that all. 3 


individuals involved are. the legal ; 7 
heirs of Curtis Wharton,. the color -- 
of title claim is based on the follow: - 


ing assertions: Minnie E. Wharton | 


Carlson held. the land in. peaceful. 7 
adverse possession in. good faith 


from 1930 (the date of the can-— 


cellation of the desert land entry) — 
until 1955 when: she was. notified of 
ownership by the federal govern-. ~ 
ment—a ‘period. of well over 20. 


years. John Wharton assertedly. S, 


held. the land in peaceful. adverse a | 
possession in good faith from 19383, 
the date of his birth, to.1957, when 


he recognized the. family. had. no 


deed, a period of 24 years. The other 
applicants were born on the land | 
and lived there until they were _ 
emancipated. The appellants also — 
based their claim on the placing of - 


valuable improvements on the land. : 
The decision below concedes that 


the improvement or cultivation re-. z 

quirements of the statute have been 
met. However, that decision predi-- 
cates its rejection on. the basis that 
the appellants have not’ submitted a" 


the crucial. element, é.¢., a. docu- 


“ment or evidence of title to. the - 
lands upon which a color of title es 
Tt also - 


claim could be sustained: at 
finds that the appellants were not. . 


in good faith because investigations — 
revéaled that there are no records”. 


indicating payment of any ‘taxes on 


the land in issue. Also the Malheur ~ 


; 7 Sia ae? 


- a BF os a DECISIONS: 


“County i recor der ndlvised spelinte 


: | Pastas ie letter of April 12, 1971, 


2 ~ that. “the United States is title 
- holder to this Property there have 
“been no conveyances.” 


The decision also questions the 
-*- good faith of the parties since Min- | 


nie E. Wharton had knowledge of 
‘the desert land entry and the orig- 
inal ownership of the land, as 
manifested by her signature upon 
original documents in the desert 


land entry file, The Dalles 025534, 


“Declaration of Applicants”, 
| “es Maavits” as to survey and water 
Tights in 1919, and “Testimony of 
. Witness” for the yearly proof in 


1928.’ The decision also recites that'a _ 


_ letter to the Bureau of Land Man- 


-. agement, dated January 4, 1956, 
from Mrs. ‘Wharton, contained ' In” 
the desert. land entry file, ‘indicates ; 
had earlier knowledge: of the 


she 
- federal title to the land. The deci- 


‘sion quotes her as saying, “y wrote - 
to you in December 1954, to find out 


~ what.to do and how much it would 
cost to get a deed for this place 


| : Ske” Her letter of J anuary 4, 


1956, also stated > 


. a “ I am. vagain writting [sic] you in cade 


‘Tsie] to the Old Desert Land Entry made 
by) Curtis ‘Wharton * * * [which] was 
~ never completed. And he passed away in 
August. 1949 as I wrote you before we 
 Thade our home on the . place since the 
. Har ly Wies [sie] and are still making the 
place our home. ‘The Entry no. 025534, 
-For Sw 4% North Ww. “A Section 21 T. 
218R38EWM © | 

- I was advised I could file on this place 
and prove up. as Soon as I could put it 
- through, * * * T wrote you in Dec. of 


* 1954 to: ‘find out what to do and how » 


-tauch: it. would. cost. to. get, a deed for this 


Hh ade tte 


OF- ‘THE DEPARTMENT “OF THE. 


| ancestor, 


INTERIOR - 


ae 


aces “Then daring Hie summer of 1955 oe 


I had The Bureau of Land Management 
at Vale, Oregon | write : you. * * * We : 
can’t go ahead with the place untill [sic] 


Wwe can get a deed for it. I have put in 


over 20 years on this Place and should © 
be entitled to a deed or at least a chance 
to jfile on the place and then. prove Wp. 
But have never 


what it would cost to jile and prove up. 


* * ® Ag we want. to build a home. But 


if we can’t deed the place we are. not — 
going to put any more money on the. 
place, Hopeing [sie] to hear from you in . 
the near future. [Y¥mphasis supplied] 


In their appeal the appellants as: 
sert that there is no question that — 


‘they held the land m. peaceful ad- 


verse possession, since they and their — 
Curtis ‘Wharton, have — 
lived on the land continuously from. | 


~ before 1919 until recently. They ex- a 


press their disagreement with the — 


finding of the decaicn below that a 
_ document or evidence of title to the - 
lands is an indispensable ingredient 


upon which a color of title claim 
must be predicated. 
They concede that they nas no 


such documents and argue that the 
law does not-require them. They as- 


sert that they had title-to the land 


because they knew Curtis Wharton 
had entered it under the Desert 


Land Act, and, since they had re- 


mained on the land fora long period 


of: time, they conclude that they had 


reason to believe the claim: was |: 


perfected. 


They also shales the Ghdinee of 


the decision below that they have — 
not shown good faith. They argue 


that the mere fact that there are not 
records indicating payments ) f any ig : 


LTE LD, Be Sas 


| recieved. [sic] even - 
blanks to file on the place. Or found out — 


taxes on athe land i is : irrelevant since 

-. the law does not require the pay- . 
-. ment of taxes under a Class 1 claim. 
They point out that only a claim 
based on Class 2, which was added 

_ to the statute in 1953, requires evi- 
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dence of such payments. 


They further assert that they- 

should not be presumed to. know the 
county records, more ‘specifically, - 
the statement. contained iu the Mal- 


heur County recorder’s office show- 


.. lug the land to be public land. They . 
assert that they believed they had 


a valid claim to the land and there- 


fore had no reason to check the 


county records. They also contro- 


. vert the statement quoted from . 

Minnie Wharton’s letter of March - 
15, 1955, and assert that she did 
_ not therein recognize federal title 


to the land, suggesting that all she 


sought by that letter was the physi- 


cal indicium of title. They further 
assert that until she received the 


ietter from the Bureau of. Land 
‘Management on March 15, 1955, she 


had not realized. that. their occu- 


_pancy of the land was in trespass 


and that there was no way of secur- 


oF ing documents of title. They also 
challenge the finding of the deci- 


sion’ below that: “the applicants 


cannot include periods of time be- 


ginning prior to 1949 * * *”, Ze,, 


_ prior to the death of Curtis Whar- 
ton. Applicants assert their belief 


that they can include time prior to 


that event, since they lived on the 
land prior to that time, and, there- | 
fore, claim the land in hei own 
right as well as his heirs. They point 

‘out that there i is & pending lawsuit 


4 February 2, 1972 


by the United States 3 in the United _ 


‘States District Court for the Dis-_ 
trict of Oregon, Civil No. 70-106, 


to take possession of the land ie 


volved in this case. A deposition of ~ 


Curtis Wharton in that proceeding’ - 


indicates that he believed that it. 


was their land because he was’born | 
“right on the place and all of my - 


brothers and _- sister s—and there is — 


[sic] nine of.us. And we were born -. 


right there and lived there until we 


was—got away from home.” [sic] 


We now proceed to consideration. — 
of the arguments advanced by the 
| appellants. | 


It is well Ss blistod chee a autre | 
or color of title must be established, — 
if at all; by a deed or other writing | 


which purports to pass title and — 


which appears to be title totheland, _ 
but which is: not. good title. Peter-'- 


son. v. Weber County,.99 Ute. 281, 


103. P.2d 652, 655 (1939) ; See Kar- - 
vonen v. Dyer, 261. F.2d 671, 674 


(9th Cir. 1958) and Henry D. War- ~* 


basse, Hugenta W. Warbasse, A- 
80388 (August 19, 1965). _ Oe Te 

AS was pointed: out in Pacific 
nas Co. v. James, 5 Alaska, 180, A 
aff'd, 284 F. 595 (1916), “[o]ne can: eo 
not make his own title.” —_ é 

The purpose ‘and intent of thie os 
Color of Title Act was to provide’. 
a legal method: whereby citizens — 
relying in good faith upon title or — 
claim derived from some source. . 


_ other. than the federal government, 


who had continued in peaceful, a de 


18ee Bernard J- and. Myrle A. Gaffney, ; 


A-303827 (October 28, 1965), stipulated dis- 
‘missal without prejudice, January. 17, 1969; 
Bernard J. Gaffney.and Myrle A. Gaffney. v. - . 
| Stewart Udall, Civil No. 3-66-22 (D. Minn.). 


-- Hugh Manning, supra; 
' A~27473 (November 7, 1957) : 
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verse possession of public land for 
the prescribed. period and had made. 
-» valuable improvements, or had re-— 
duced some part of the land to cul- 
_ tivation, might acquire title thereto. 


a Ralph Findlay, A~-23522 (February 


_ -28, 1943). However, the statute was 
- not intended to provide a means for 
obtaining a patent by the mere oc-. 
a cupation of public land under a 
- mere pretense of title or claim, or. 


a title or claim which the. ‘claimant 


had knowledge or good reason to be- 
_ lieve was not a good title. William 
AG Benton, A-23258 (November 14, 


1942). See Jacob Dykstra, 2 IBLA 
me od (April 92, 1971); Cf. Hugh 
M TMG, | A-28383 a a 18, 


~ 1960). 


Good faith, in adverse possession: 


requires that a claimant ? honestly 
Aa believed the land was owned by him. 
Tn. determining whether the claim- 


cant. honestly believed that there was 


| no defect. in ‘his title, the Depart- 


- ment may consider whether such be- 


lief was unreasonable in the light 


-. of the facts then actually known to 
him. See / ones v. Arthur, 28 L.D. 


285 (1899). | 
- However, once it is satablishod 
— that the claimant knew the land was — 


owned by the federal government 
and. that he did not have a valid 
title, he is presumed to know that 


7 under the law he cannot acquire 


= The Depaxanent waleres £6 the view that 


. a color of title applicant must show that the 
$4 occupation . of. the. ‘land was founded on a 


reasonable basis for the belief that he and his 
- predecessors in interest had title to the land. 


Olyde A. Phit- 
lebaum, A-25933 (November. 8, 1950) ; FL Cc. 
sass A~25924 Gerber 20, ADDO 


Marion M. Pontius, ; 


7 title. or v any -vight- to the aa merely ian 
by continuing to occupy it. There - 


can be no such thing as good. faith 


in an adverse holding where the 
party knows he has no ‘title. Dennis — 
v. Jean, A-20899 (July 24, 1937), 
citing Deffeback v. Hawke, 115 WSs: 
392 (1885). An applicant under the ~ 
_ Act must‘show a rationally justifia- 


ble reason for believing that. he 
owned the land. See Jf yrtle APY eer 
et al., 70 L.D. 145 (1963). zs 
‘Tt iv also been held that the pe- 

riod: of adverse occupancy subse- 
quent to discovery that the tract is 
public land is not in good faith and 
may not be counted towards meeting - 

the | statutory 20-year occupancy Tre- . 
qurement. Hphraim &.' Nelson, 
A-25865 (June 6, 1950). The factor 


of good faith of the applicant him-— 


self is essential to the issuance of 
patent under the statute. 
thony 8. Enos, 60 1.D. 329 (1949). 
See Lester J. Hamel, 74 I.D, 125, 
129 (1967), aff'd, 226 F. . Supp. 96, 

(ND. Cal. 1963), 


Where one person enters ao 


land in recognition of title of an- 
other, in order for the occupant to - 


prevail under the doctrine of ad- — 
verse possession it must be estab- _ 


lished. that there was a repudiation a 


of the relationship established and 
claim of title adversely to that of — 


_ the titleholder, and repudiation and 


adverse claim must be clearly 


brought home to the titleholder, 


since: ae record of adverse posses- — 
sion will only begin to run from the 
time of notice of repudiation and © 


if the adverse claim. has been _ 
brought, home to the titleholder. _ 


“tre LD. bs gh 


An- 
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] K sloughs Vv: ‘A Hinds, 338 g. W. 2d 107, 


710 (Tex. 1960). See POWELL, . 
» TTA: LAW OF REAL PROP- 


ERTY, § 1022 (1971). Cf. Johnson 


Me ‘Seumowica, 63. bs 211, 179 P.. 
>. 9d-1012. (1947)... 
An adverse’ “possession ve en- - 
ae tirely. on a, mistaken belief that the. 


tract is embraced within one’s own 
holdings -is inadequate. under the 
law, since it lacks the basic element 
of a claim or title derived from some 


source other than the United States. 
John J ohnson, A-25695. (Decem- 
- ber 30, 1949). See Christopher A. 
Mer lat, A-26204  Decenee 18, 
~ deed or at-least a chance.to file on. 
the place and then prove up 


| (1951). 
opens the law to. the acs of 
the case at bar; it seems crystal clear 


- that the appellants had no rational - 
basis for believing that they owned 
the land in issue. It strains our cre-— 
dulity to believe that the desert land 


entryman, Curtis Wharton, was so 
secretive about his personal affairs 


that his. wife, Minnie E. Wharton — 
| (now Minnie E. Wharton Carlson) 


was unaware of the cancellation of 
the desert land entry. In any event, 


- by her filings in the desert land 
entry case it clearly is established 


that she knew the land was public 


land and she had no basis for be- 
lieving that the situation had 
changed. She and the other appel- 
“ lants stand in the shoes of Curtis 
Wharton. In Springer v. Young, 14 


Ore. 280, 12 P. 400, 403 5 (1888), the 
court said: eos 


It must: be Soucek that George | 
_ Springer could not have retained the title 


to this land against the claim of. this 


_. Plaintiff, so far as-yet appears; and, if 


| he could not ‘neither. can the defendants, 
who hare or claim - no other interest “= 


therein than such as descended to them | i 
as heirs at law of their father, Geor ge W.. 


_ Springer. They stand in ‘the shoes’ oftheir 


ancestor. They take the title which. the 
law .casts ‘upon. them, affected. with the 1 


same trusts. and equities as it was s when ies 
. their ancestor held it. 7 


See Whitcomb V. ‘Pr ovost, 102 Wise. | = 
278, 78 N.W. 482, 433 (1899). Of: » 


Edward T. Harris, A-2T785. eee a 
ary 19, 1959). : | 


~In Minnie “Wharton’ S. ce of ae 


January 4, 1956, to the Bureau of | ; 
Land Management, she stated that 


she “* * * should be entitled: to. a’ 


RR: 


She complained. that she never ‘ Goi 


found out. what it. would. cost. to file | : 
and prove up.” If the letter isnot 


deemed to be a recognition of fed- 


eral ownership of the land, at the’. me 
very least it signifies: an awareness — 


that title conceivably could be in’ | 
federal ownership. In any event, 
8: pringer, supra, makes her late hus- - 


- band’s knowledge attributable ‘to. °* 
her and the other appellants and 
also makes clear that “Neither hus- | 


band nor wife can hold, , adversely to. 


each other, premises. of which they | 
are in the joint occupancy asa fam- 


ily.” Jd. at 404. Moreover, 3 in the ab- | - 
sence of. record title in a. claimant, i 


persons who occupy premises of 
which they are purportedly joint. 


owners are not ordinarily considered 
in. adverse possession against each — 


other. 82 A.L.R2d 44n (1962), It. 


follows that Minnie ‘Wharton’ SOc. 
cupancy until ‘Curtis Wharton’s 
death in 1949 was not. an adverse Se 
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“Holding ina that hats Sildren can-— 
not maintain a claim adverse to 
‘their father until his death. Curtis 
"Wharton, by filing the desert land 


‘application, recognized the federal 
ownership of the land in issue. Min- 
, nie Wharton, by virtue of her par- 
. ticipation in the desert land entry 
proceedings, also recognized the 
. paramount federal title. Their pos- 
‘ture is similar to that of a tenant 
vis-a-vis his. landlord. In Catholic 


Bishop v. Gibbon, 158° U.S. 155, 170 - 


| | : (1895), the Supreme Court stated as 
Lac follows: 


a: x : But lessees under a claimant Or. 


wecnant holding the property for him 


. e and bound by their stipulation to surren-. 


der it on the termination of their lease, 


_. stand in no position to claim an adverse 
- ‘and paramount right of purchase. Their 
possession is in law his possession. The | 
-. contract of lease for of desert land entry] 
7 . implies, not only. a recognition of his title, — 
-. but a promise to surrender the possession 

pe to him on the termination of the lease Lor. 
so entry]. “They, therefore, whilst retaining 


. possession are estopped to deny his rights. 


"See AM JUR 24, Landlord and Ten- 


_. ant § 109. Moreover, there is author- 
ity to the effect. that a tenant may 
, not set up adverse title in himself 
after the termination of the lease 
-° ‘without surrendering possession. /d. 
-- § 120, See Springer vy. Y¥ oung, SUPTE — 


~ at-4038-404. 

“We next proceed to consider the 
claim of the appellants other than 
Minnie Wharton. Their contention 


that, by virtue.of having been born 


onthe land in issue and having lived 


: there. for many: years, they: held the 


7 land ‘in good faith im adverse: -pos- 


= session is not persuasive. Their a 
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- ther, one had recognized. ad 
title by seeking to acquire the land 


: under the desert land laws, died in: “2 
1949. His recognition binds them. | 


See Springer v. Young, supra. As. | 


imdicated, earher, the appellants, 


other than Minnie Wharton, “* * * 
claim the land in their own right as 
well as his; [Curtis Wharton’s] 
heirs.” : : , 

It does not comport with reason | 


that John Wharton, who was born 


on the land in 1933 and purportedly — 


lived there until 1966 was, in his 


childhood, aware of, or concerned — 


with, the ownership ofthe land.To 


suggest that he, in 1988 or shortly 
thereafter, as a baby or young child, 
was holding the land in open noto- 
rious adverse possession, suggests a 
faculty for comprehension in a baby 


or young child which flies in the 


face of reason. The fact that the 


other appellants, apart from Minnie 
-. Wharton and John W. Wharton © 
_ had been born on the land and lived 


there until they were emancipated, 
simply does not lend any persuasive 


force to the assertion that they held a 
the land in open notorious adverse 
| possession. 7 a 


We recognize the existence of au-. 
thority for the proposition that one 


who has not reached his majority . 


may acquire title to land by adverse 
possession, 3 AM JUR, Adverse 
Possession sec. 131. However, there . 
must bean intention to disseise. In 
Bradstreet v. Huntington, 9 U.S. 
(5 Pet.) 399, 409 (1831) the Su- 
preme. Court. ‘illuminated this. con-.— 
ave as follows: ae 
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“Ad infant, a. Vine ‘overt, a. joint 
tenant in common,’ a guardian, 


- The whole of this doctrine is summed 


wp in very few words, as laid. down. 


by Lord Coke, [1 Inst. 153] and 

recognized in terms in. the case ~ of 
- Blunden and Baugh, 3 Croke [sic], 302, 
-in which it. underwent very, great con- 
sideration. Lord Coke says: “A dis- 


seisin is when one enters intending to 


usurp the possession, and to oust .an- 
other of his freehold; and therefore 


disseisor, though 
under a void deed, or a void feoffment, 
or by fraud. wok 


In: the light of “Sri mger and 


cases cited in 82 A.L.R.2d 44n, 
the heirs of Curtis Wharton can- 
“not be regarded as holding the ~ 
land in adverse possession since — 


they lacked “the intention to usurp 
“poss ession” aS against Mrs. 


Wharton. Their claim is not. ad-. 


verse to Minnie Wharton who 
claimed the land’ until 1955; her 
knowledge of. the defective title 
binds them. 7 

~ Jn sum, the claim of the ap- 
pellants cannot be recognized since 


(1) there is an absence of- color. 


of title, (2) their claim is not 
derived from .a source other than 
the United. States, (3) their as- 


4 serted possession did not constitute 


a repudiation of title in another, 


. + (4) their ancestor, Curtis Wharton, 
-_ had recognized federal title and 


and — 
even one getting possession by fraud, 
 mey be a disseisor. Re 


Doveras EY Elnnrrquzs, 


ae ae ee 


they’ stood in his oe ond (6) oe 
they cannot demonstrate a 200 _ 


faith holding | of the land. 


Although ‘the appellants point ae 
out.that payment of taxes is not a" 
prerequisite for a Class 1. claim, ae 
the failure to show payment of <0: 
taxes at any time during the as- 
serted adverse | possession In good e 
_ faith is certainly an element which ~ | 
casts great doubt upon the asserted 
querendum est a judice quo animo hoe - good faith of the appellants. The. ia 
fecerit, why he entered and intruded.” | 
_- So the whole inquity is reduced to the 
. fact of entering, and. the intention to 
USUI possession. ‘These are the ele 
ments of actual disseisin; and yet we 7 
have seen that one, may become 4 
entering peaceably 


assertion of claimed ow: nership of 
land in good faith is negated by 
the failure to pay taxes “therefor. — 


for several clecacles. 


Pursuant ‘to the authority Pe o 
gated to the Board of Land Ap- at 
-peals by the Secretary. of-the In- | 


terior 211 DM 18.5; 
12081), the decision 
from | 1s affir med. 


5 ER. 


appealed’ — 


‘Frepentcx Frsuatay, M ember. aes 


We. CONCUR: 


-Epwano W. Sronere, M ember. : 


Alter- ‘e e 
nate ALember. 


ESTATE OF GRACE FIRST tage 
TOLBERT (TALBERT) (DECEASED 


ALLOTTEE NO. 1318 OF THE FORT 
PECK INDIAN RESERVATION OF 
MONTANA) 3 


1 TBIA 209 oe. 
“Decided February ki 1 9 2 


‘. Appeal from Decision. after Re- 
hearing of the Secretary of the > ae 


a Interior, 
7 approvi ng p will 


le — DECISIONS OF THE DEPARTMENT OF THE: INTERIOR: 


enue C. B Morton, 


"Affirmed, 


| 130.2 Indian Probate: Apnea: Dis- 
: missal abe . 


: ‘Timely service ‘of a notice. of ogeal 
on: all adverse parties is a juris- 
dictional requirement under the Indian 


probate regulations. and | failure of a 


- party seeking an. appeal to make such 


‘service will result in dismissal of the 


appeal. 


APPEARANCES: John. Gemini 
-, dian. Legal. 
~ appellant. 


0 pinion By y Mr, cone er 


“IN TERI OR BOARD OF 
INDIAN APPEALS 


“This is an appeal by. Lena QL. 
Crispino from a Decision After 
Rehearing entered by the Secre- 
tary of the Interior, Rogers C. B. 


7 Morton, on June 29, 1971 1.1 At the 


time of issuance of the Secre- 
tary’s decision all parties in in- 
terest, including the appellant, 
were advised of their right to file 


an appeal with this Board in ac- 


cordance with the. provisions of 43 

CFR 4.291, 

| Following 
decedent, 


of the 
Eagle 


death 
oe 


the | 
Grace 


1 Ordinarily sds ‘stage of the proceedings 


the decisiom would have been rendered by the 


hearing examiner who conducted the hearings, 


David J. McKee. However, because of Mr. . 


- MeKee’s unavailability by virtue of his ap- 
pointment as Chairman of this Board, the 
Secretary requested that the record in this 
ease be certified to him for decision. Mr. 
McKee has disqualified himself and has not 
participated in this decision on appeal. . 


Assistance Center, for 
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“Polbert:? 0 on. ‘Suptaniber , 1964, ‘a 
hearing was held on June 18, 1965, | 
for .the- purpose of . fee eer 


her heirs and determining perti- 
nent. facts surrounding the mak- — 


ing and execution of her last will | - 


and testament.? On December 28, , 


1965, the examiner entered © an 
Order Approving Will and Decree 7 


of Distribution. | 

On March Ti 1966, after rie 
timely filing of petitions for re- 
hearing, the examiner ordered a 
rehearing to take evidence relat- 


ing to two monetary claims filed - 
by Dorothy N. Nudo and’ appel- 


lant, respectively, and to allow 
appellant further opportunity. to 
present evidence in support of 
her objection to the wil. of | 


2 Sometimes Siete to in the record as. 
Grace Tolbert, Grace Talbert First Hagle, and 


Grace First Eagle Talburt. : 
8 he appellant, Crispino, is the aiiieh eee ~~ 


and sole heir of decedent. Had decedent died 
intestate her entire. estate would, have passed 
to appellant pursuant to the Montana statute 
of descent and distribution. By her will, how-. 
ever, the decedent disinherited Crispino and. 
left the various interests in trust lands com- 
prising her estate to two grandsons, Errol 


Thurman LaBelle and Arden Wayne LaBelle; .. . 


a granddaughter, Hazel LaBelle; a neice, 
Marian St. Germaine Green; and two great- 
grandchildren, Kimberly Imogene LaBelle 
and Kristine Lee LaBelle. In an affidavit 


accompanying her will the decedent stated: 


“J did not mention my daughter, Leona [sic] 


‘First Eagle Crispino, Fort Peck Allottee No. — 


2288, born 3/17/15 in my Will for the reason 
that she has sufficient. interests of her own.” 

4In her petition for rehearing dated Feb- . 
ruary 24, 1966, appellant claimed that she 


had deeded certain lands to her mother under 


duress, thus raising the possibility that a. 


constructive trust might have been created 


in her favor as to lands comprising the 
decedent’s. trust estate. Specifically, ‘Crispino 


alleged that “* * * some of the land that 


was willed to others by mother was land that | 
I formerly owned ; land that was obtained from 
me by duress on the part of my mother, This, - 
I will prove at a rehearing,” 7 


tc 
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On Je anuary 93, 1968, ia. 
| McKee issued an Order. ‘Approving 
- Claims After Rehearing sustaining 


the monetary claims of Nudo and 
appellant in the sums of. $800 and 
$519.63, respectively, and also find- 


ing, in effect; that no evidence was 


presented by appellant at the re- 
hearing which would justify recon- 
sideration of his order approving 
the will entered on Dt 28, 
1965. 
Following the filing of Crispino’ S 
first appeal herein the Regional 
Solicitor issued his decision “dated 


September 5, 1968, remanding the’ 
case to the examiner for the taking | 


-. of further testimony and evidence 


on the following issues: (1) whether — 


the will of February 94, 1964, should 
be. approved or sis nrered, (2) 


| whether appellant could establish a 


constructive trust, and (3) whether 


appellant’s action of paying a debt. 


of the decedent after the latter's 
death entitles her to have such pay- 


“ment allowed as a claim against the - 


- estate. The examiner’s orders of De- 


-ecember 28, 1965, and January 23, 


1968, were, in all other respects, 
affirmed by the Regional Solicitor’s 
- decision. The second rehearing was 
held on June 12, 1969, and upon the 
record thereof the Secretary’s Deci- 
sion. After Rehearing of June 29, 
1971, was rendered.® 


5 The Secretary held, inter alia, that (1) no 
evidence whatever was offered by the appellant 
indicating that the decedent lacked’. testa- 
mentary capacity, or that she acted under 
' duress, coercion, or -undue influence in ex- 
-ecuting her will, (2) the equitable elements 


necessary to impose a constructive trust upon 


On: eee 30, 1971, ae 
‘filed a one-page. docanient in. the 


nature of a notice of-appeal® in. 


which she noted her “protest” of the . 
decisions rendered by the examiner — 


and: the -Secretary and: requested 


another rehearing at which she pro- 
posed to prove (1) how she sup-. 
ported her children by “selling land 
and other personal property ‘and by. 
working at various jobs,” -and (2) 


that in 1957 when her health began’ 


to fail she had to beg for help.’ 


_ Although timely filed, the notice . : : 
, of appeal was not served on the par- | 


ties who shared. in the decedent’s | 


estate ungennne decision being ape ; 


the lands in question’ were not’ established, by ; 


- substantial evidence much less a preponder- 


ance of the evidence, and (3) the examiner’s . 


allowance of the appellant’s claim for $519.63 
was correct and that appellant should also be.) 
allowed an additional. $500 for the advance 


made by her to discharge ‘a part of the $800 — 


claim allowed to Dorothy N, Nudo, provided . 
that such allowance be reduced by. the sum of 
$288:56 cash which appellant received from 
decedent’s nontrust estate- -making ao total ie 


allowance to appellant of $736.07... 


-6We are inclined to. give ‘appellant’ the 7 


benefit of the doubt by treating the pleading | 


as a notice of. appeal because the. regulation we 


setting forth the procedure for taking an 


appeal to this Board, 43 CFR § 4.291, requires. . 


a party seeking to appeal to first: file a. notice | 


-of appeal within 60 days after the date of 


mailing of the notice of the decision id 
appealed, © 
7On November 1, 1971, appellant filed a six- 
page document in the nature of a-brief entitled 


“Appeal of Secretary’ s Decision’ in the office. © 


of the Area- Director, Bureau of Indian Affairs 
at Billings, Montana. We gather. that this 
pleading was prepared ‘by an attorney in- the 
Indian Legal. Assistance Center, Although 


served on the examiner, the ‘Supérintendent, 
and all parties sharing in the estate’ as’ re- 


quired by the regulation, it would not benefit’ 
appellant for ‘us to construe this document’ 
as a notice of appéal instead of a: brief on 


appeal since it was filed more than four. - 
months after the issuance of the Secretary's 


decision’ and is thus untimely. as 


: fee 
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sa pealed, as required by the pertinent | 
regulation, 43 CFR sec. 4.291(b).® 
- Also, the notice itself is deficient in. 
form by virtue of its failure to con- 
tain an affidavit or certificate set-- 
"“ting-forth the names of the parties 
served and their last known ad-— 
-. dresses. Finally, with respect to ap- - 


_. -pellant’s request for a third rehear- 
ing, we note that even if appellant 


- were given the opportunity to estab-_ 
“<) Jigh. the allegations contained in her 


, notice of appeal, the result would 
be the same since such allegations 
have no relevance to any factual or 

legal issues which might provide the 
| Basia for amending or setting aside 

the Secretary’ s decision. 

_ Even by treating the papers filed 


by appellant. herein in the light: 


most. favorable to protecting her 


8 The regulations governing appeals have 
. been the subject of recent revision. The regu- 


lations quoted herein are those which were in ° 


effect at the time this appeal was taken and 


which govern our decision. Thus, 43 CFR 


-§ 4.291 (b) before its revision provided as 


' follows: 


“(b) Service of copies of Notice of. Appeal. 
The appellant shall hand deliver, or forward 
by certified mail, to. the Hxaminer, the orig- 
inal and one copy of the notice of appeal and 
any amendment thereto, and in a like manner, 


"one copy of the notice and of any amendment: 


> to’ the Board. It is a jurisdictional require- 
ment that, at‘the time of filing the original 
notice, he shall forward copies of the notice 
_ of appeal, by regular mail or otherwise to ‘all 
- Superintendents named on the Hxaminer’s 


.. notice of decision, to all parties who share 
“.. dn-the estate under the decision being ap- 
~' pealed, and.to all other parties who have. 
/°. appeared of record. The notice of appeal shall 

“shave attached thereto a certificate if filed by 
. .an attorney of.record, or an affidavit if filed 

- by a non-attorney, setting forth the names of | 
parties served and the last known address of 
~ each to whom the notice was mailed. Any 


amendments to. the notice of appeal. shall be 


- served on the same parties in like manner, » 
- and similar evidence of service must be filed . 


with regard thereto.” (Italics supplied) | 


"DEPARTMENT 


OF ca INTERIOR 


rights; as we have done, we are con- % 
strained to: hold that her failure to . 


comply with the regulations i in. the 


respects noted is fatal to her. right. 


of appeal. Not only does the regula- 
tion itself squarely establish it as a. 


jurisdictional requirement that one 
seeking to appeal must obtain serv- 
ice on the parties specified therein, — 


. but, also, this Department has in | 


past decisions consistently adhered e 


to the policy of dismissing appeals 
for failure to provide timely serv- 


ice on adverse parties. See “state 
of Ellen Fitapatrick, [A~T-5 (July » 
28 1967); Hsther Bosworth and 
W. £. James, A-380703 (May 31, 
1967); United States v. Jess A: 
Thom, A-30459 (November 17, 


1965) ; and United States v. Wm. fF. - 
and F. M. Keys, A-29594 (Novem- 


ber 20, 1962). 

In Estate of Hllen Hea 
supra, the strict policy of this De- 
partment in requiring compliance 
with its regulations was particu- 
larly underscored. In that case, 


which was an Indian probate mat- 


ter arising under an earlier version © 
of the regulations which required 
service upon the opposing counsel — 
or litigants at the same time serv- 


ice was made upon the Superintend- 


ent, the Regional Solicitor held 


that service of the notice of inten- 
tion to appeal upon the attorney for 


the adverse party 11 days after such 
notice was served upon the Superin- 
tendent-could not reasonably be con- 


strued to constitute service upon 


him “at the same time” service was . 


made upon the Superintendent. 
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Because figs oil must be dis 
os missed for the reason that the serv-- 
lee of the notice of appeal did not. 


‘meet the requirements of the regu- 


~. lations, it is unnecessary to discuss — 
or comment upon other contentions. 


or matters raised in the appeal. We 
have, however, reviewed the record 


~ and find that the decision of the Sec-' 
. retary is fully substantiated by the 
_, -facts of this case and that there are 
no compelling reasons ascertainable | 
from the record herein for us to de- 
part from the usual strict rule of 
compliance with ne reg: 


=: ulations.® 


Accordingly, pursuant to the au- 
thority delegated to the Board of 


Indian Appeals by the Secretary of | 


the Interior, 211 DM 13.7; 35 F.R. 


12081, the appeal of Lend. oe 


Cusp is denied and the Decision 


After Rehearing entered by the- 
Secretary of the Interior on. 

—. June 29,.1971, is affirmed. This de-_ 

. cision is final for the Depenment 


| Micusm A. ‘Lasumr, Member. 
 &§ cONCUR: i 
Danran Harnis, ember. 


®In this. latter connection, it should be noted 
that appellant was specifically advised in the 
Secretary’s decision and the Notice accom- 
panying the same of the necessity of comply- 
ing with Part 4 of Title 43 CFR appearing in 
86 KR. 7186 (April 15, 1971), a copy of 
— which was served on appellant together with 
the notice and the decision, and in particular, 
- of the necessity ‘of complying with 43 CFR 
§ 4, 291 subeey ing therein. , 
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| Appeal from decision (M 15508) by. . 
Montana state office, Bureau of. - 
Land Management, holding oil and 


gas lease terminated. for failure to. 
pay rental timely. : 


Reversed and feminded: 


Oil and Gas Leases: Rentals - | 
Where a producing oil and gas lease is’ 


partially committed to a unit agreement 
and the segregated uncommitted lands do. : 
not contain a well capable of producing... 
oil or gas in paying quantities, the segre-. 


gated lease is subject to payment of an- — 


nual rental on or before the anniversary = - 
date of the lease. Where the lessee is not oe 
‘informed of approval of the unit. agree- oe 
ment and. segregation of the uncommitted ae 
lands into a new lease effective April 1, _ . 
1970, and the lessee did not receive notice — 

until some five weeks thereafter of such.” 

actions and subsequent to anniversary 
date of the lease, May 1, 1970, the segré- 
gated lease is not automatically termi- - 
. nated under 30 U.S.C. sec..188 (1970), for 

failure to pay the annual. rental on or 
before the anniversary date of. the lease. a 


Oil and Gas Leases: Known Geologic a 


Structure—Oil 


and Gas 
Rentals | 


Leases: ae : 


Notice given in 1967 that an oil and gas 


lease is subject to increased rental be-— 


cause of inclusion of some of its lands in — 
a known geologic structure of apr oducing 


oil or gas field i is considered to. be ade-. | 


ae AB ee "DECISIONS 


“diate Scien: that: a lease sogiegited 
therefrom in 1970, containing some lands 


on such know geologic structure, is also 


| subject to payment of the increased 
rental, 


Oil dae Gas Leases: Rentals—Oil and — 


Gas Leases: Termination—Statutory 
Construction : Generally. - a 


. Congress intended that the automatic ; 


_ termination provision. of 30 U.S.C. see. - 
of annual. rental in advance to one 


-188 (1970), apply to the regular, annual 


e rental payment, the necessity for which — 


' a lessee had continuous notice and that 
“provision was not intended to apply to a 
- case where a lessee had no way of know- 


4 ing that the obligation had accrued. 


 APPEARANOES: Donald I. Mica 
iv and J ames 8. ‘Holmberg for apiece 


0 pinion by Mr, Fishman 


INTERIOR BOARD OF 
LAND APPEALS 


| “Husky Oil Company of Delaware 


~.and Depco, Inc., have appealed to. 
the Director, Bureau of Land Man- 


agement, in which the Bureau’s 
: and cae: at; Billings, Montana, 
_ held that oil and gas lease M 15508 


had. terminated effective May 1, 

. 4970, because the rental for the lease 

_ . year commencing on that date had 
_ hot been timely paid: 


_ - A noncompetive oil and gas lease, 
Montana 073179, issued “effective 


May 1, 1966, for 1 ,999.36 acres, No- — 


tice of increase in rental rate for 


| ~ lease “M07 3179 was given by land 
office decision of December 4, 1967, 


: which also described : 820 a acres s of the 


a The Secretary of the Interior, in the exer- 


_-@ige of his supervisory authority, transferred 
-. jurisdiction over all appeals pending before 


the Director, Bureau of Land Management, to 


_ the Board of Land Appeals, effective July 1, 


"1970, Cir. 2273, 35 F.R. 10009, 10012. - 


OF THE. ‘DEPARTMENT OF THE INTERIOR - 


A 


| (79. LD. 


| one which iad: been deter- | | 
mined to be within the known geo-.. 


logic structure of Bell Creek Field. 


On February 19, 1968, a producing 


oil well was completed i inSW 14 SW 


YY, sec. 1, T. 8S, R. 54 E, P.M, 
Montana, 


within the leasehold — 
thereby changing the status of the — 
lease from one subject to payment — 


subject to payment of royalty rental — 
at the end of the lease year. Theland — 


_ office decision of September 18, 1968, 


notified the lessees that the Bell 


Creek Field known geologic struc- 
ture had been expanded to include 


an additional 120 acres in the lease. 


The Bell Creek “A” unit agreement, 
14-08-0001-11760, was approved 


effective April 1, 1970.2 Only 440 
acres of lease M 073179 was commit- 
ted to this unit agreement. The land 
oflice decision of May 6, 1970, gave 
notice that the segregated lands, 


containing 1,559.86 acres, were now 
identified as lease M 15508 effective - 


as of April 1, 1970. 30 U.S.C. sec. — 
226 (j) (1970). This was the first - 


notice to the lessees’ that the Bell 


Creek “A” unit agreement had been 


approved, Lease M 15508 had no 


well capable of producing oil or gas 
in paying quantities. Therefore, 


such lease was subject to payment of 
annual rental. in advance. | 43° CFR 


2The U.S. “Geological Saiees approved the 


. Bell Creek “A” unit agreement on March 31, 


1970, but under the terms of the agreement, 
the unit operator was permitted to select the 


effective date of the unit agreement after be | 


had complied with certain requirements of the — 


State of Montana. On April 22, 1970, the unit 
' operator advised the Regional Oil & Gas 


Supervisor, Geological Survey, that the ef- 
fective date of the Bell Creek a unit ed 


- Tent was v a.m., April 1, 1970. 
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31033 5-9(a). (4979). es the seg-- 


regation of lease M. 15508 from lease 


) : ~ M 073179 was made effective April 7 
_- 1,1970, rental for the lease year com- _ 
mencing May 1, 1970, at the rate of | 


$2 per acre, was due and payable on 
or before that date. When it was as- 


 certained that no rental had been 


paid timely for the lease, the land 
office decision of May 22, 1970, held 


that the lease had terminated pur- 
~ suant to 80.U.8.C. sec. 188 (1970). 


Rental in the amount of $2 per acre 


was paid with the notice of appeal. 
The appellants contend that the 
segregation of lease M 15508 from 


_ lease ‘J Montana 07 3179 was effective 
by the decision of May 6, 1970, and 
even though the effective date of 


OM 5508 was recited in that decision 


to be April 1, 1970, in fact the orig- 
inal lease M 073179 was a single 


-. subsisting lease on May 6, 1970. 
_. They contend they. were entitled to 


proper and timely notice of the 


- Tental. requirement, since there had 

been a change in the status of the 
segregated lease from one which 
: permitted payment of minimum 


royalty at the conclusion of the 


‘lease year to one which required 
payment of annual rental in ad-— 
vance. They cite Roy M. Kida, 
A-99300. 
(February 19, 1962) ; @. W. Train- 
er, 69 I.D. 81 (1962); and Z’ransco 
— Gas and Oi Corporation, A-283863 — 
(August 2, 1960), as support for 
their ar gument that the automatic 
termination provisions of the law do 


Kern County Land Co., 


not apply 1 in the absence’ of notice 
that the lease has been changed 
- fr om noel to rental status. 


InE idal, rescission Neri B land of: 7 


did: approval of a partial ' assign- 
iment of a noncompetitive oil and’ — 


gas lease after commencement of a — 
lease year left a lease without a well 


capable of production of oil or gas 


in paying quantities and. so subject | 


to payment of annual rental in ad- 


vance. The Department held that 


the lease did not become subject to: . 
termination under 30 U.S.C: ‘sec. . ’ 


188 on a retroactive basis, saylug: 
To so hold would be to place the lessee . 


in an impossible situation and to.demand | _ 


of him that he meet the requirements - 
of a.statute from which he. is explicitly 


exempted on the supposition that some 


later action of the Department might — 


deprive him of the protection afforded ~ 
by the statute. If a lessee is not obligated 
to pay the annual rental on the day it — 
would normally fall due, the automatic 
termination provisions of the. statute do 

not apply to his lease. If it-is later. de- 


termined that the well which protected : 


the lease ought not have been part of IGS, a 
the lessee is obligated to pay the rental. . 


due, but only after he has been notified — 


of the changed circumstatices: and the _ 


rental demanded of him, See . Transco 
Gas & Ot Corp., A-28363. (August 2 


1960) and - Solicitor’s Opinion, 64 LD. 


333 (1957). 

- Transco relates to the failure of a 
lessee of an oil and gas lease to pay 
the 7th léase year rental in advance 
when it had not been informed that 
its application for extension of the — 
lease beyond the initial 5- ~year term 
had been approved. The Depart- | 
ment held that the automatic termi- 
nation provision of 30. US. Cc. sec, 


188 (1958) did not apply in such a: 
situation, 


a 200 : DE CISIONS or THE 


a The Solicitor’s ‘Opinion “holds ; 
| ca Congress intended that the 


: automatic termination provision of 


80 U.S.C. sec. 188 (1970) to apply 
tothe regular, annual rental pay- 
“ment, the necessity for which a les- . 


see had continuous notice and that 


provision was not intended to apply — 
.to a case where a lessee had no way. 


_ of knowing that the obligation had 


~ accrued. The opinion further re-— 
cited that such a view is consonant — 


- with a salient principle of law that 


this Department has been scrupu-. 
~ Yous to follow, and that is that no, 


~ one should be deprived of his rights 
- without adequate notice. | 
. Trainer relates to leases segre- 
: gated by partial assignment from 


a lease issued December 1, 1948, and 


which had been granted extensions 
of 2 years from October 1, 1958. 
- Rentals for the 12th lease year had 
» been paid on a pro-rated basis for 
-. 10 months, December. 1, 1959, to 
September 80, 1960. On Septem- 


i ber 29, 1960, the first producing well | 


was completed within the original 
leasehold - so that each segregated 


~ lease was: entitled to a further ex- 


tension of 2 years from that date. 

80 U.S.C. sec. 187a (1970). The land 
- oftice held that the segregated leases 
_ terminated October 1, 1960, because 


-. additional rental had not been paid | 
in advance.. The Department re- 


versed, holding that the automatic 
. termination provisions of 80 U.S.C 
sec. 188 (1958) do not apply in a 
-gituation where, due to other con- 
-tingencies, additional rental may 


become due on a date other than the 


- anniversary date. of the lease. 


DEPARTMENT. OF THE, INTERIOR | F 


The ee situation is. not di- . 


rectly analogous to any of the cited 
cases, but the rationale of those ‘ 
cases and that opinion.is control- - 


ling. In the case at bar, where no 
notice of the date of approval of the 
unit agreement was given. to the 
appellants prior to the anniversary 
date of their lease, and the identifi- | 
cation (by number) of the segre- 
gated lease was not. disclosed, both 
of which actions together would 


have afforded the appellants the op- | 
| portunity to make rental payment 


with proper identification on or be- 
fore the anniversary date of the — 
lease, the land office erred in hold- 


ing that the lease terminated pur- 7 


suant to 80 U.S.C. sec. 188 (1970). 
The appellants cannot be held to be ~ 
obligated retroactively to-pay rental 
for the segregated lease on the date 


it would normally fall due, andthe _ | 


automatic termination provisions | 
of the law do not apply. We hold — 
that payment of the rental due for 

the lease year commencing May 1, — 
1970, for lease M 15508 aie | 
June 18, 1970, after notice of segre- 


gation of lease M 15508 from lease 
was — 
timely, and that lease M 15508 did: 

not terminate. 2 


M 073179 had been given, 


The argument of the appellants 


that no notice had been given that. 
lease M 15508 was subject to in- 


creased rental because some of the 


. lands therein have been determined 


to be within the known geologic 
structure of a producing oul or gas 


field is not persuasive. Notices of in- _ 
-ereased rental for lease Montana 


073179 had been given on Decern-— iy 
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ber 4, ‘1967, anid on Septenber 18, 
1968, with the description of the 


lands within the known geologic 
: structure set forth in each notice. 


The notice of segregation of lease M 


15508 from lease Montana 073179 
likewise set forth the description of 
the lands in each lease. We con- 
‘sider that the lessees were given 


timely and adequate notices that the 
lands in lease M 15508 were subject — 


to the increased rental. 


In view of the result reached in 


this decision, the request for oral 
_ argument is denied since it would 


_ serve no useful purpose. 


Therefore, pursuant to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior (211 DM 13.5; 35.F-.R. 
12081), the decision appealed from 
. is reversed and the case is remanded 


to the Bureau of Land Management. 


for further appropriate action not 
inconsistent herewith. — 


Froperrox. Fisuman, Uf ember. , 
Wr CONOCUR: | 
 Dovenas BE Flennxaurs, Member. 
N aWION HuveuEnee: C harvrman. 
HUSKY orl, COMPANY. OF. 


DELAWARE 
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. Aopsal from decision (ML 15502) by 
‘Montana state office, Bureau of 
Land Management, holding oil and 


Lewis, Jr., 


| gas tease terminated for failure to 7 


pay rental timely. 


| Reversed and remanded. | 
Oil and Gas Leases: Rentals. 


The failure to pay. annual rental On: or : | 
before the anniversary date for an oil - 


and gas lease, segregated from a produc- 


ing lease because of partial commitment 


to an approved unit agreement effective 


-at 7 a.m. on that anniversary date, does . 
not cause. the segregated lease to termi-. 


nate by operation of law under 30 U. S: GC. 


‘sec. 188 (1970). 


Oil and Gas Leases: Rentals—Oil and _ 
Gas leases: 


rental payment, the necessity, for which’ 


a lessee had continuous notice. That pro- | | 
vision was not intended to apply to a... 


case where a lessee had no way of know-. - 
ing that.the ebheetton: had. accrued. : 


APPEARANCES: Donald L. Jensen. 


for appellants, Husky Oil Company of. 
Delaware, Inc. and Depco, Inc.; James — 


S. Holmberg for Samuel Gary, .et al, i 
Opinion By Mr. Fishman 
INTERIOR BOARD OF ° 

| LAND APPEALS oF 
Husky Oil Company of Delaware 


and Depco, Inc., have. appealed +. . 
_to the Director, Bureau of Land. 
_ Management, * from a decision dated ae 


1 Samuel Gary, Robert. T. ‘Birdsong, Pia 
xeter Drilling and. Exploration 
Company and R. G. Boekel, all having interests 
in oil and gas lease, M 15502, also filed a oe ; 


appeal. 


2The Secretary of the interior: in fie exer- 
cise of his supervisory authority, transferred: . - 


jurisdiction over all appeals pending before 
the Director, Bureau of Land.Management, OD 


July. 1, 1970, to the Board of Land Pypenla,, 


effective that date. Circular 2273, 35, E.R. . 


10009, 10012. 


Termination—Statutory oS 
Construction: Generally oe 


Congress intended that the automatic _ - 
termination provision of 30 U.S.C. sec. 
188 (1970), apply to the regular annual © 


| : Ju une 18, 1970, in: en as Bureaw’ < 
a Montana- state: office held. that. oil ‘ 


. and gas lease M 15502 had termi- 
~ nated effective April 1, 1970, be- 
— cause ‘rental had not Been imely 


paid for the lease year commencing - 


on that date. 30 U.S.C. sec. 188 (b) 
i (1970), 
_ The facts are these: Poncanpetr 
tive oil and ‘gas’ lease Montana 
0217 11 was issued effective April 1, 


_< 1956, for 2, 121. 80’ acres. This ina 
was: Sead to March 31, 1966, 
pursuant .to 48 CFR 3197, 1(a) 


(1961) (now 48 CFR 3107.1-1(a) 
(1972) ),? further extended to Feb- 


= ruary 29, 1968, by partial assign- ~ 


ment” of 40. acres, pursuant to 438 


OF. 3128.5(a) (1966) (now 43 


CFR 3107.6-1 (1972)),* and fur- 
ther extended to February 98, 1970, 


. by drilling operations pursuant to 


43 CFR 3127.2 (1968) (now 43 CFR 
8107.2 (197 2)).5 Notice of increase 
in rental rate was served by decision 


of December 4, 1967, which de- - 


_ scribed 400 veree within the lease- 


hold as having been determined to 
. be within the known geologic struc- 
ture of Bell Creek Field. A produc- 
ing well was completed within the 


leasehold of Montana 021711 in the 
SEY, NEY, seo. 11,T.88., R. 54 E., 


38 This See poteten to the single exten- 


o sion of a 5-year lease issued prior to Septem- 
' ber 2, 1960, and is: based on the Act of 


‘August 8, 1946, § 8, 60 Stat. 951, 


4This regulation pertains to extensions 


‘granted because’ of segregation by assignment 
- after discovery upon another portion of the 
original lease and is based on 80 U. s. C, § 187a 
(1970). 

5 This. ‘regulation. is based on 30. U:S.¢, 
§ 226(e) (970). a. me 


; eee 


ee me oa DECISIONS. oF THE DEPARTMENT “OF. THE. ANTERIOR - 


PM. , on ee 14, 1970. On _ 


“March 1, 1970, lease Montana 021711 
became a lease extended by produc- 


tion, Effective 7 a.m., April 1, 1970, 
80. acres of lease: Montana 091711 
were committed to Bell Greek “A” 
unit agreement, 14-08-0001-11706, 
approved by the Geological Survey | 
March 81, 1970. The land. office 
decision of May 4, 1970, gave notice 
of the segregation of the uncom- 


mitted 2,001.80 acres of Montana 
021711 into a new lease, M 15502, 
effective April 1, 1970. When it was 


ascer tained that no rental had been 7 


paid on or before April 1, 1970, for 
the segregated lease M 15802, the 


land office decision of June 18, 1970, a 
held lease M 15502 to. have termi- 
nated. effective April 1, 1970, since . 


— the lease had no. well capable of 


producing — oil or gas. in paying 
quantities. — ? 


‘The Bell Lake “A” unit ‘agres- 


ment was not effective at the com- | 
mencement of April 1, 1970, but at | 
7 acm. on that. date, so that lease | 
Montana 021711 was a lease con- 


taining 2,081.80 acres and held by = 


production when its lease year com-. 
menced April 1, 1970. The segre- 


gation of the uncommitted lands did ° 


not occur until 7 a.m., April 1, 1970, 


after the lease year had commenced. 


Therefore the segregated lease M 
15502 was not in effect until that ~ 
time. Accordingly the state office 
erred in applying retroactively the 
termination pigieee of 30 U. 5. C. 


a 188 a, 
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Our Conon is sis predicated i. 


| upon. Solicitor’s Opinion, 64 LD. 
_ 333, 336 (1957 ), that the automatic 
termination provision of 30 U.S.C. 


sec. 188 (1970). was intended by 


the. Congress: ; 


RK to apply to the reeule annual 


| rental payment, the necessity for which . 
the lessee. had continuous notice and 
* * * was not intended to apply to a case 


where the. lessee had no way of knowing 
‘that the- ooneeuce had accrued. The fn- 


_ gersoll case * * * Penta: ¢ ve Ingersoll, 
_ 63 ID. 397, 400 (1956) ] * 
a Salient. principle of law. that this De- . 


oa has been scrupulous to follow, 
and that is that no one should be ‘de- 
 prived of his pate On adequate 
notice. 


See. Franseo ' Gas ine. Oil Corp. 
A-28363° (August. 92,1960). 


In view of our sone asin no use- _— 


ful purpose would be served | by 
_ granting the request by some of ap- 
pellants for oral argument. Accord- 


| ingly, the request for oral argument, 


is denied. 
Therefore, pursuant to the au- 


thority jolted: to the Board of | 
Land Appeals by the Secretary of: 
_ the Interior (211 DM 13.5; 35 F.R. 
| 12081), ‘the decision appealed from — 


is reversed and the case remanded 
— to the Bureau of Land Management 


-for further action not inconsistent 


| herewith. 


"-Frepmuce Pisnmay, Mu ember. 
Wx Concur: 
‘Doveras E. “Hesmrques, Member. 


Newrox ‘Frisnaens, C harman. 


recog enizes 


Agreements - 


STANDARD. ot | ‘COMPANY OF ton 
CALIFORNIA AND ATLANTIC. 


| RICHFIELD COMPANY 
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| eal from. ee 8k ‘(iin | EE 


028404 and Anch.—028407) by 


Alaska state office, Bureau of Land 7 : 
Management, giving notice of in- : 
- creased oil and gas lease rental rate. 


- Reversed. 


Administrative ..Practice—Courts— 


Oil and Gas Leases: Rentals—Oil and 
Unit - i eee a 


Gas Leases: 


Where only a portion of ‘he: ands in a. oe 
 unitized oil.and gas lease is eliminated — 
from the unit, the leased lands are situ-_ 


ated in whole or in part on the known 
geologic structure of a producing oil or 


gas field, and the lease terms and fac- 
tual circumstances are identical to those ~ 
in the decision, Standard Oi Company OF a3 
California et al., 76 ID. 271 (1969), this: a 


Department will follow the ruling by, the 
United States Court of Appeals for the 


Ninth Circuit in Standard Oil Company 7 
of California ‘v.’ Morton, 450 F.2d 493. 
(1971), which overturned that decision Bd 


solely upon principles of. contract con- 


struction ; therefore, the eliminated lands. e 
will retain the rental rate applicable to. 


nonparticipating acreage within the unit 


rather than the higher rate applicable 7 
to non-unitized lands within a known 


geologic structure. a 


Seed Oa enhary, of Califor. 7 


— miget at, 16 LD. 271 (1969), no longer” 
followed. 


cee 24" “DECISIONS: oF THE 


es "APPEARANCES: 3D. @. Couvillon, . 
s Com- 
pany of: California, ‘Western Opera- 
>. tons, Ine.; 


_ Vice ‘President, | Standard Oil 


= Gordon Davis, Attorney in 
| Poe Atlantic Richfield Company. _ 


Opinion By Mrs. T hompson 


. \ dimnibe BOARD OF LAND 
ro" APPEALS 


‘Standard Oil Company of Cali- | 
es o nia and Atlantic Richfield Com- 


pany have jointly appealed to this 


es Board from a decision dated De- 


- eember 18, 1970, by the Alaska state 


. a office of the Buea of Land Man- 


agement at Anchorage, affecting 
a their oil and gas leases Anch.- 
028404 and Anch.-028407. Their ap- 
~ peal relates only to that part of 


"the decision which provided that 

there would be an increased rental | 
rate. beginning September 1, 1971, 

rib for the acreage in the leases which 


J 


‘DEPARTMENT oF THE INTERIOR 


ac) LD. ea 


es Sind ‘effective J uly as 


1970, from the Birch Hill Unit - 

| Agreement No. 14-08-0001-8693. ae 

7 The decision of the Alaska state 
office gave notice that certain lands: 


in these and other leases not in- 
volved in this appeal were elimi- 


nated from the Birch Hill Unit, - 


and that the lands in these leases 
are located partially within and 


partially outside the contracted - _ i 


boundary. of the unit. The decision _ 
stated that the eliminated, portion — 


of each lease'and the portion which =. | 


remains unitized continue to form 


one lease which is extended by pro- _ 


duction, either actual or construc- . 
tive. (This is due to production 


within the unit.) The-decision in-— 


dicated that the records of. the. 
Geological ’ Survey show the acre- 
age in these leases to be distributed 
into ‘ three categories as follows: 


a — 


ee ee ai Acres in Acres outside Acres outside : 
. «> Anchorage . participating participating area _ unit but partially Total 
foe : 7 area but within unit _ within KGS 
~ 028404 530 190 1,360 oD: -080 
02807: 400 OO ae 2. 073 2, ae 


wets The dane held find rentals for 
re these categories, as numbered above; 


are as follows: 
(1) The acreage ee the par- 


oc ticipating area of the unit is on a 
minimum royalty basis. 


(2) The acreage outside the par- 


: ticipating ares, but within the unit. 


- Gs 25 cents per acre or fraction 


at thereof j in accordance with regula- 


tion 43 CFR 3103.3-2(a) (2) and 
rental. provision sec. 2(d) (1) (a). 
_. (iv) of the lease terms. 


(3) Acreage outside the unit an 


partially within a known geological — - 


structure (KGS)* would be in-- 
creased to $1, the rental rate for. 


leased lands wholiy or partially 


within a KGS of a producing oil or | 


gas field, applicable to leases is- 


acl prior te the Mineral Leasing 
Act Revision of September 2, 1960 - 


(30 U.S.C. sec, 181 et seg. (1970) ), - 


1 For brevity purposes “KGS” will hereafter 
be used for the term “known geologic - 
structure.” : 7 _ 


“STANDARD ‘OIL COMPANY OF ‘CALIFORNIA Er AL. at OB ee 
| February 29, 1972 | et Ee Ste 


a ea hot sebsemncnily: extended 


pur suant to section 4(a) « of that Act | 

. (80 U.S.C. sec. 226-1 (1970))2. 

. beginning with the first lease year. 

- after 30 days’ notice that a portion 
of the lease is on a KGS. 


Portions of each of these leases 


are within the KGS of the Birch 


Hill Field. © 

The ‘appeal concerns only the 
rental rate.in the third category, the 
land which was eliminated from the 
unit. Before the contraction of the 


- unit, all the lease acreage outside 


the participating area of the unit 


was subject to the rental rate of 25 


cents per acre or fraction thereof. 


_.'The-question raised by this appeal - 


is whether the acreage eliminated 


... from.the.unit.remains subject to.the 
25 cent rate applicable to nonpar- 
 ticipating acreage within a unit, or 


must be increased to the $1 rate 
_which would be applicable to non- 
unitized leases which le wholly or 


_. partially within a KGS. 
. . The factual circumstances of this 
ties are identical to those consid- : 
ered by this Department in Stand- 
ard Oil Company of California et 
al., 76 ID. 271 (1969), except, as. 


the leases in this case issued. prior. 
to July 3, 1958, the lease rental rate 
-of 25 cents for lands not on a KGS 


is applicable, whereas, in that case, — 
. the leases issued after that date. The 


rental rate for such lands i in those 


| leases was changed to 50 cents pur-' 
| suant to rik 10 of the Act of 


2 Both leases issued . effective “September ae 


. statutory: provisions. awhich . do not change the 


eo ‘rental: terms of the lease; as does section 4(a). 


and |; 


July 3, “1958, 30 U. s O sec, opt aie 
(1964), which made-the rental rate 
for lands in Alaska not ona KGS 
identical to that in the other states... 


Tn Standard, supra, this Depart- . 
ment held that the rental rate for 
lands within a KGS was applicable 
to lands eliminated from a unit 


which were situated in whole or-in ° 
part on a KGS, where only a por- 


tion of the lands in a unitized oil 
gas lease was so eliminated, 
rather than the rate for unitized 
land not included ina b partielpetang fe 


area. 


Appellants contend that aa KGS - 


rental rate should not apply to the a 
lands eliminated from the unit and. 
rely upon the court decision, Stand- . - 
ard Oil Company of California Ve 
Hickel, 317 F. Supp. 1192 (D. 


Alaska 197 0), which. overruled the . 
Department’s determination. above 


as to the rental rate for the lands 
eliminated from the unit. The court © ~~ 
eranted a. judgment.declaring that  — 
the correct rental for such. lands j is. . 
- the rate. prescribed for the nonpar- hee 
ticipating lands in the unit, 7.2. 50 
-ceuts per acre (which would be: 25. 

cents per acre in the present case as. 

‘district 
court’s decision was affirmed in a'_ 7 


discussed above). The 
per curiam opinion of the United . 


States Court of Appeals for the 


Ninth Circuit, Standard Ow Com- 


pany of California v. Morton, et al., 
450 F.2d 498 (9th Cir. 1971). This 


affirmance has now become final. AS 
~ the Court of Appeals stated at 495 : 


1956, and have been. extended under other | 


Had. the entire acreage under each of 


. these -leases : been: contracted out. of the | 


a 9° : ; DECISIONS: ‘OF ‘THE DEPARTMENT: OF THE INTERIOR 


7: cooperative unit, itis aes ‘nat the $1. 00 
| per. acre rental would be applicable. The 


district’ judge concluded, however, that. 
| the draftsman of the federal lease had | 


hot made provision for. the possibility 


that only part of the acreage under a 


-Jease would: ‘be affected by contraction 


while the lease itself would remain — 
ea pledged | to the approved. unit deyelop- 
. ment. He charged the Secretary as drafis- 


man of the lease with the confusion re- 
‘sulting from this oversight and ambigu- 


OX Gs ‘Under the general rules of contract 


-construction, he: construed the leases 
against the draftsman and his agents. 
Reading Steel Casting Co. v. United 


States, 268 U.S. 186, 188, 45 S.Ct. 469, 69 
ae L.Ed. 907 (1925) ; : ‘Reconstruction Ft - 
 panee Corp. v. Sullivan Mining Co., 230 


B24 247, 250..(9th Cir. 1956). 


< The Court: of Appeals affirmed ee 
the. reasons: set: out. in. the district | 


oe court’s opinion. 


- The courts’ eco Tee the 


- paomalous result that leases com- 
pletely eliminated from a unit but 


_ _ within a KGS will be subject’ to the 
| “KGS rental. rate, but if the lease 
‘is only partially eliminated from — 


the unit, although within a KGS, 
the eliminated. lands are not subject 


: - to the higher’ KGS rental even 
though they are no longer bound to 
unit agreement - provisions. 


the 
_ These provisions justify the lower 

_ rental for land subject to the aoree- 
~ ment which are not within the | par- 
 ticipating area. The court decisions, 


ples of contract construction and 


concluded that the gap and ambigu- 


ity in the lease terms should be re-_ 
solved against the United States as 
drafter of the lease instrument. 
There is, therefore, nothing in the 


-court decisions which conflicts with 


— 277). 


| [79 LD. | 


80 the : following statement im the: De- 7 | 
partmental decision ns tandard : 


# #8 We gee nothing in. the statute 


which would preclude the. Secretary from 


providing by regulation or by lease terms 
for a different rental rate between non- 
participating acreage within a-unit and — 
acreage eliminated from a unit,: atte I.D. 


We understand tag existing reg- | 


ulations and the lease form will be 
revised to cure the gap and. ambigu- 
| ity in the lease terms... 


The provisions of the lease and ~ 


| tie regulations in the cases now be- 


fore us, however, are the’ same as 


those. considered in the’ Standard 


decisions. “mentioned anOves 3 eee 


8 The jones inne as. to rental and. minimum 
royally are as follows : ok 
— “Rentals.—To pay the lessor in nwaennce. an 
annual rental at.the following rates: ; 

(a) If the lands are wholly .. outside: the 


enown geologic Ber ucHure;: of a producing . oil 


or. gas field : 
(i) For the first lease year, a serntal ‘of. 50 


- cents per acre or fraction thereof, or if the 


lands are in- Alaska, 25 cents. per acre or: 
fraction thereof, 
(ii) For the second and third “Tease years, 


“no rental, . 
(iii) + For the fourth: and fifth years, 25 


Gents ‘per. aere or fraction thereof. 

(iv) For the sixth and each succeeding year, 
50 cents per acre or fraction thereof, or if 
the lands are in Alaska, 2D | cents. per acre 


_.or fraction thereof. : 


(b) Tf the lands are wholly or partly within 
the known geologic structure of: a predic oil 
or gas field: k: 

(i) Beginning with the first lease year after 
80. days’ notice that all or part of the land is 
included in such a structure and for each 
year thereafter, prior to a discovery of oil or 
gas on the lands leased, = per acre or fraction 


thereof.. 


(ii) If this lease is Somimitied to an ap- 


' proved: cooperative or unit plan which includes — 


a well capable of producing - oil or: gas, and 
contains a general provision for allocation of 


-.production, the rental prescribed for the re-. 


Spectiyve lease years in subparagraph . (a) of 
this section, shall apply to the acreage not — 


within | a participating area, except that the 


rental for the second and third lease years for . 


a UNITED 
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‘NEIL STEWART” eS git | 


February § 8, 1972. 


ied apaolved. hake are in the same 


judicial district: and circuit. There 


are no. factual differences which 
could afford a. basis for distin- 
euishing the. Standard court deci- 
sions from the present case. There 
is no doubt that any further court 
litigation would reach the same 
result. 

We are ceuealled: ther efore, to 
conclude that’ the courts’ interpre- 


tation of the lease terms in Stand- 


ard as to the rental rate for lands 
eliminated from the unit will con- 
trol this Department’s determina- 


tion of such rental rate in this case 
and other cases where the lease ~ 
| terms and factual circumstances are 


identical.’ The Departmental deci- 
sion in Standard will no longer be 


followed ; in such circumstances, and — 
the decision below must. be reversed. 

insofar as. it required. the KGS 
rental for the lands eliminated from 


the unit where part or all of the 


lands » are within a KGS, rather - 


than the rental rate applicable. to 
the unitized nonp articipating acre- 


age. OF. BL &. Burnmgie€ 67 1.D 366 — 


(1960). 


such acreage shall be 25 cents per acre or 
fraction thereof. 

Minimum royalty. Commencing with the 
lease year beginning on or after a discovery 
on the leased land, to pay the lessor in lieu 
of rental, a minimum royalty of $1 per acre or 
fraction thereof at the expiration of each 
lease year, or the difference between the actual 
royalty paid during the year if less than $1 
per acre, and the prescribed minimum royalty 
of $1 per acre, provided that if this lease is 
unitized, the minimum royalty shall be pay- 
able only on the participating acreage and 


rental shall be payable on the nonparticipat- 


ing aereage as provided: 


in . subparagraph 
. (0) (ii) , above. at ae 


‘Therefore, pursuant to. ‘the au- : op 
‘thotity delegated to the Board of 


Land Appeals. by the Secretary of | 


the Interior (211 DM 13.5; 35 FR. 
12081), the decision appealed from 


is reversed: to. the extent indicated 


above, and the case is remanded to 


the Bureau for appropriate action. | 


J OAN B. aaniagl Mu. ember. 


| Wa CONCUR: 


i Epwarp W. Srosnewe, i; ember. 


Awe Pornpexrer Lewis, ut ember. 2 


| UNITED STATES v Vv. ‘NEIL 1 STEWART 7 ned 
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- Decided Pebruary 28, w 978 : 
for from decision (Neyada Con- : 
tests 3332, 8333 and 3361) by Acting . 


Chief, Office of Appeals’ and Hear- | : 


ings, Bureau of Land Management, 3 


- holding mining claims null and void 7 
and rejecting mineral patent oP. = 


plications. | 


Affirmed. oS 


Mining Claims: Geniion Varieties of 


Minerals: Unique Property 


The fact that.a deposit of otherwise com- - 


mon sand and gravel may be located in - 
an area where assertedly sand and gravel 
is.scare does not make it an “uncommon 
variety”, since scarcity is not.a unique | 
property inherent in the deposit but is. - 
only an extrinsic factor. - . 


Mining Claims: Discovery: “Marketa. a 


4 bility 


98 Fagor DECISIONS: OF THE DEPARTMENT oF THE: 


-_ ; The Gover nment. may raise a ecu 
ae tion that the material on the claim could 
not be extracted and marketed at a profit 


by introducing evidence that. claimant 


~ has. done nothing toward the develop- 


ne ment of the claim. 


oy Mis ning Claims: Discovery : ‘Marketa- 
 bility—Mining Claims: Common 


Varieties of Minerals:. Generally 


Tn order to satisfy the requirements for 
discovery of a mining claim located for 
_ common varieties of sand and gravel prior 
_. to July 23, 1955, it must. be shown the 
materials could have been extracted, re- 
> moved, and marketed at a profit prior to 
- that date. Where a. mining claimant fails 
-. to prove by a preponderance of the evi- 

ae dence that the materials from his claim 

~ could have been extracted, removed, and — 


marketed at a profit prior to that date, 


the claim is properly declared null and 


void for’ the lack of a timely discovery 


- .of a valuable. mineral deposit. 


. ‘Mining. Claims: Discovery: Marketa-- 


bility | 
“The holding: ‘of. a mining claim aS a re- 
#, serve for a prospective market does not 
- impart validity to the claim, 


Rules of Practice: Generally—Rules of ; 
Practice: Government Contests—Rules. 
<i iat Dracties: Panerrnory Authority of 


_. Secretary 


_t Where the Secretary. gaetunéd surisdic. 
. tion of. a.mining.claim contest, by. direct- 


_ ing that the hearing examiner forward a 


- recommended decision directly to the De-_ 


par tment level, the Secretary was not 
bound by such directive to decide the case 


-. and it was not a violation of due process 


to return the case to the Director of the 


: Bureau of Land Management to render 
the’ initial. decision under the then pre-— 
< vailing adjudicative procedure. 


2 Administrative Procedure: Decisions 


ve : The | “Administrative Procedure Act, 5 


U.S.C. ‘sec. 557 (c) (A), does not require 


.. that an initial decision must incorporate 
aoe ruling on ‘ each finding and conclusion 


claims: 
claims .is nenmineral in. character, 


INTERIOR a 


: made in ‘the recommended decision of the | 
hearing examiner but rather it is suffi- 


cient if the initial decision contains a 
statement of its findings, conclusions, and 
the reasous or basis therefor. 


APPEARANCES: Thomas L. Steffen : 
for the appellant; Otto Aho, Field 


Solicitor, Department oi the Interior _ 


for the appellee 


0 pinion by M ie aha 


INTERIOR BOARD OF 

LAND APPEALS oe 
Neil Stewart has appealed to the 
Secretary of the Interior? from a 


decision of the Office of Appeals 
and Hearings, Bureau of Land | 


. Management, dated March 18, 1970, 


which declared null and. void his 


four placer mining claims. - 


This proceeding was initiated by — 


‘contest complaints issued. by the act- 
ing manager of the Nevada land of- _ 


fics wherein the following allega~ | 
tions were made: | 


With regard to the Crocus No. 10, the 
Orlette No..3, and the Dragonfly No. 9. 
The land embraced within the 
and | 
no. discovery of valuable minerals has 


- been made within the limits of the claims 


because it has. not been shown that the 
mineral materials present could have 
been marketed at a profit prior to the act 
of July 23, 1955. Also, with regard to the 
Crocus Ne. 10 and the Orlette Ne. 3 


claims: The amended locations of these 


claims were not made in good faith. - 
“With regard to the Olinda claim: Min- 


erals have not been found within the lim- 


(od The Board of Land Appeals has been dele- 
gated the authority of the Secretary in de-- 
ciding appeals to the head of the Department 
from décisions rendered by Departmental offi- 


Cials relating to public Jands. 211 DM 5; 35 — 


FE, R. 12081. 


[79 LD. ne 


: : its ‘of the claim in sufficient quantity and 


quality to. constitute a valid ‘discovery 


and no discovery of a. valuable mineral 


has been made within the limits of the 


claim because it: has not been shown that 


the mineral materials present could have- 


been marketed at a profit prior to the seg- 
regation of the land from mining entry.* 


The contestee answered denying 


these allegations and a hearing was 

held on July 15 and 16, 1964. 
For purposes of sopediune the 

resolution of this particular case, 


the Assistant Secretary of the In- 
terior directed that the hearing ex- 
-aminer prepare only a recom-— 
mended decision which was to be 


‘forwarded directly to the Depart- 


mental level for review and final 
administrative action a the De- 


partment, 7 
‘The hearing examiner ‘s recom- 


mended decision was issued on. 
‘May 12, 1965. He found that the 
factors necessary to sustain a valid 


discovery of a valuable mineral de- 


_ 2 The latter charge’ with respect to. the 


Olinda claim relates to the possible segrega- 


‘tion from mining location of all of the area | 
' embraced in the Olinda claim by virtue of 
Nevada Small Tract Classification Order No. 
S5 of September 4, 1953, for purposes of dis- — 


posal under the Small Tract Act of June 1, 
1938, as amended, 43 U.S.C. § 682a (1970). By 
' yegulation, 48 CFR 257.3(b), adopted Jan- 


uary 15, -1955, 20 F.R. 366 (now 43 CFR 


2731.2(b) (1971)) “Wands classified under the 
act of June 1, 1938, as amended, will be 
segregated from all appropriations, including 
locations under the mining laws. * * *” 
Hence, it would appear that the appellant 
must show 2 discovery of valuable mineral 
before January 15, 1955, if he is to establish 
the validity of his claim. Cf, Buch v. Morton, 
449 F2q 600 (Sth Cir. 1971). However, this 
decision will treat. July 28, 1955, as the cru- 
cial date, its being the date that common 


varieties of minerals were removed from the « - 


ambit of the United States mining laws. 30 


U.S.C. § 611 (1970). See United States vy. Neil 


Stewart et al, 


. 1 IBLA 161 (December 49, 
1970). : 


STATES 1 v. 
February 28, 1972 


cea 


NEIL , STEWART ir © ee 20. 


7 ‘posit, were 2 complied. with prior to. 


July 28, 1955, as to-all claims in 
issue oa that the record was de: ’ 
void of any evidence that the 
amended locations were not made in’ - 
good faith. The recommended deci-. 

sion together with the contest ‘file, 
transcript of hearing and exhibits 
were forwarded to the Under Secre- 


tary of the Interior on May 26, 1965. 
~ On June 2, 1969, the Assistant.” 
Secretary, Public Land Manage- _ 
ment, returned the case to the Direo." 2 
tor, Bureau of Land Management. — 
to render an initial decision. The ~~ 
Bureau decision, rendered on March. 


19, 197 0, reversed the recommended 


decision: of the trial examiner and ss 
found that the contestee did not. 
meet the requirements for the dis-._ 
covery of a valuable mineral de-  — 
posit prior to July 28,1955, and that 


the claims were java: cen this E 
finding was dispositive of the case, 
the Bureau decision did not deter- 


mine whether the so-called amended - - 

locations of the Crocus No. 10 and .. 
—Orlette No. 3 claims were made in -_. 
‘good faith or whether the small. ~ 
tract classification regulations is- ~~ 
‘sued by the Department effected the 


segregation of the lands from min- - 


ing location. 


The four claims are locatad: a 
proximately 11 miles from the cen-. _ 


‘ter of the city of Las Vegas. The = 
Orlette No. 8 was originally lo- 


cated on September 10, 1953, on ‘the 
NEYSWY, sec. 29 by Peter A. | 
Schenone and John R. Osborne;. 


however, an amended notice of lo- | 2 
cation by the locators, dated Febru-- . 


ary 28, 1961, described the claim’as: ha 


re 


80: - | "DECISIONS OF THE. DEPARTMENT OF. .THE INTERIOR 


Z . covering the: NWy,N Wj; of sec. 209. 
The Crocus No. 10 was located orig- 


2 inally as. the’ ‘Crocus No. 1 by 


. Everett Foster and De Esta Foster 


- on May 8, 1951, on the SEY,NEY, 


. ‘sec. 29, but a amended notice of 


-_ location by the locators, dated - 


_ March 13, 1961, changed the name 
to. Crowns, No. 10 and the land de- 


- scription to the SWA4SW1{ sec. 20.2 
a he Dragonfly No. 9 was located by 


Richard B. Borders and Phyllis M. 
. Borders on April 29, 1953, on the 


Swi NWA: sec, 29, and the Olinda 


- placer mining ean was located by 


_ Arthur Woolley and Ivy Woolley on 


° April 91, 1952, on the NWYNEY 
-. gec. 29. All of the claims are in T. 22 
~ §., R. 61 E., M-D.M., Nevada. — 


‘The claims were dead to Neil 


| ‘Stewart j in, 1961, The parties stipu- 


> lated that the possessory title to the - 
“ four claims is.now vested in Neil 


Stewart, | ‘who holds .title to the 
| claims for the ‘Stewart Brothers 


he Company,. a “partnership consisting 


of Neil Stewart, Harold Stewart, 
; Gerald Stewart, and Alden Stewart. 


- “The claims.were located for, and. 
are being held. for, sand and gravel 


7 deposits. The. facts: concerning the 


_ taterial on the claims, its physical. 
- properties and composition, the pur-- 


~ poses for which the material could 
bee used, ‘the improvements found 
Upon the claims, and the extent of 


ae 2 These S0- called “tig ondmente” involving 
the. ‘establishment of the claims on lands not 


_ previously. involved would appear to be actual . 
. relocations or locations of new claims. As they. 
‘were made after location of. claims for sand 
_ “and gravel was. prohibited by statute, it would - 
. appear that they, are null and void ab initio. 


‘However, our decision 1 is es on different 
grounds: | ig. ae : oe 


USC. sec. 611 (1970) .4 


‘79 LD, 


| ‘the deposit are not 3 in dispute. The. Sie 
suitability of the material for all — 
phases of the normal and general. . 


uses for which sand and gravel are. 

used in the Las Vegas area was the 
subject: of testimony by. the expert _ 
witnesses for both parties. The ma-_ 
terial has no distinct or special min- 
eralogical properties | that distin- 


guish it from other sand and gravel >. 
deposits 3 in the Las Vegas area, and — 


it cannot be used for purposes over | 


and above the normal and general = 


uses for which said and gravel are 


used for fill material, for class 1 and 


9 roadbase material, aad for asphalt 
aggregates, On this basis the Bu- 
reau decision found that the mate- | 
rial on the claims is a common va- _ 
riety of mineral material and falls — 


within the purview of section 3 of _ 


the Act of July 23, 1955, 30 U.S.C. 
sec. 611 (1970), which prohibited as 
of the date of the Act further loca- 
tion of mining claims for common. 
varieties of sand, gravel, inéer alia, 

Although the appellant concedes 
that the sand and gravel.on his 


claim does not have any unique . 


property giving the material-a spe- 
cial value for any. of the uses for 
which sand. and gravel are used, it 
is appellant’s position: that the sand 


‘and gravel on his claim is not a 


“common variety” of sand and | 
gravel within: the meaning of 30. 
Appellant 
argues that by virtue of the limited 
supply of sand and gravel i in the Las | 


4* ‘Common’ Varieties’ * 8 : does: not: in- ve 
clude ‘deposits of such. materials which are 

valuable because the deposit has some prop- — 
erty giving it distinct and special value * ek RY 2 


ssi 30 U.S.C. § 611 bene 
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: Veuus's area, ‘the sand id gravel ‘on 
ais claim is thereby | poderer 


“unique. > We disagree, 


- The appellant. relies on the testi-. 
mony of the Bureau’s witness, Ed- 


ward Hollingsworth, that the oa 


able reserves of sand and gravel in 
_. the Las Vegas area, which were 


‘ suitable. for construction purposes, 


- were in a crucial state in 1955. (Tr. 
111), but the evidence does notin. 
any way show that the actual supply 
of sand. and gravel, was limited im 


‘relation. to the demand prior to 


July 23, 1955. The appellant, who 


is engaged in the sand and gravel 
business, testified that he had ap- 
_ proximately.1,200 acres of sand and 


gravel claims to a: minimum depth | 

of five feet (Tr. 259). He also stated. 

_ that gravel was plentiful ; in the Las | 
Vegas Valley area prior to 1955 (Tr. 
257) and: that two or three of his 

: competitors had. good. reserve de- 
posits and. sand and gravel.even as 

of the time of the hearing (Tr. O51). 

Even if the available supply of | 
sand. and. gravel in the. Las Vegas 

area, suitable. for: construction. pur- 

_ - poses was scarce prior to July 23, 

1955, this-would not satisty the De- | 


| partment’s criterion for an “uncom- 


mon variety” of sand. and gravel. 7 
The Department interprets the 1955 
Act as, requiring two criteria to meet, 
the definition of “uncommon va-~ 
> riety” of sand and gravel: (1) That - 
_the deposit have, a. unique. property . 
. and (2). that ‘the unique property. 
- give.the deposit a, distinct and spe-. 
cial value. United States V. Bedrock 
Mining Co., 1 IBLA 21 (Septem-— 


“ber 28, 1970); aed: ‘States oe - 


Frank and Wanita Melluzzo, 76. 


LD. 160 (1969) ; United States. ve 
US. Minerals. Development Corp.  — 
7% LD. 197, 184 (1968). Only if the — 
material has a unique property is it 
hecessary to consider the second . ~ 


criterion:.Jf cClarty v. Secretary of - 
Interior, 408 | Hd: 908. ee Cin. 


1969). aa 
‘The Depacuuan hae rej jected the 


situs of a mineral deposit as a factor — | 


in determining whether or not. ade- 
posit of sand and gravel is an un- 


common variety. See United States. 


v. Frank and - Wanita M elluazo, en a 
supra; United States v. Mt. Ping. a 
Development Corp., 7 5 LD. 320. | 
(1968). As we stated 1 in Mf elluzzo * 


[at 76 I.D. 168] © 


The act of J uly 33, 1955, supra, ene 
that “common varieties” do not include 


deposits of sand, gravel, éte., which are —o 
valuable “because the deposit has some. 
property giving it a distinct and special. 


value” (Italics added). This suggests that 


a special physical ‘property must inhere _ 


in the ‘deposit itself and that factors eX: - 
trinsic to the deposit are. not. to be deter-: 
minative. 5, . 


We think aiea ve same- -reason-" a 


ing is applicable to a contention 


that a sand and gravel deposit is. ae 
“unique” by virtue of the scarcity. 


of sand and. gravel in the area. We’ 
therefore find that the material on. 


the appellant’s claims isa “common: 
_ variety” of sand and gravel within... 
the meaning of 30. Uz S. C. Sec. ‘61 ae 


(1970). 
Appellant contends that the eee 


sion of the Bureau that he did not. 
discover a valuable mineral deposit 


a agit. ne meaning ‘of 30 US .C. 
Fo, SEC. 99, (1970). 1s contrary. to the. 

Ce welennt of the evidence. — 
In order to determine esa a 


: claimant has discovered a valuable 


mineral deposit 2 at any point in time 
_... within the meaning of 30 U.S.C. 
> gee, 22 (1970) the Department has 

traditionally employed, with judi- 
 eial approval, the prudent man test. 


oA ne exists: 


* [W]here minerals. have | heen 


- found and the evidence is of such a char- | 


acter that a person of ordinary prudence 


: - would be justified in the further expendi- 
_ ture of big labor and means, with a rea- 


sonable prospect of success in developing 


aan a valuable mine * * *, 


- * Castle v. Womble, 19 L. D. 456, ABT 
(1894) 5 see United States v. Cole- 


MAN, 890 U.S. 599 (1968). 


_ In the case’ of a widespread non- . 
-.: metallic mineral the Department, 


again with. judicial approval, re- 


.. quires that a critical factor to be 


| considered in applying the above 


_. : test is whether or not the claimed | 
material is “presently marketable,” 
that is, whether the mineral in ques-. 
© tion.can be extracteed, removed, and 
~ marketed at a profit. See United 
States v. Coleman, supra. In order 
. to meet this marketability test, the 


: contestee must show that: 


ot ee by reason of accessibility, bong 
_. fides in development, proximity to mar- — 
ket, ewistence of present demand, and 
other factors, the deposit is of such value — 
that it can be mined, removed and dis- 
~ posed of at a profit. (Italics supplied). 


| Foster v. Seaton, 271 F. 2d 836, 888 


 (D. C. (Cr. 1959) citing on vi 
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Enterprises, 


| Elis, 54 LD. 294, 296 (1938).° See. 7 
United States vy. William A. Me- 
Call, 2 TBLA 64,78 TD. 71 (1971). 
Since Conevess: withdrew com: — 


mon varieties of sand and gravel: 
from location under the mining — 
laws on July 23, 1955, 30 U.S.C. » 
sec. 611 (1970), it must be shown 


that all the requirements for a valid ~ : 


discovery of a sand and gravel de- 


- posit existed as of that date, includ- © 
Ing a showing that the mineral — 


from: the deposit could have. been 
extracted, removed, and marketed 


_ at a profit by July 23, 1955. See 
 Onited States v. Barrows, 404 F.2d _ 
‘49 (9th Cir. 1968), cert. denied, 894 


U.S. 974 (1969) ; Palmer v. Dredge 
Corp., 398 F. 2d 791 (9th Cir. 1968), 


cert. denied, 393 US. 1066 (1969) ;_— 


United States vy. Clear Gravel 
Ine, 2 a 285 
(1971). a 

The marketability test has beens 7 


held to be specifically applicable in _ 
determining the validity of ‘sand 


and oravel claims in the Las: Vegas 
area. See Palmer v. Dredge Coro. és 


supra; Osborne vy. Hammit, Civil - 


No. 414 (D. Nev. , August 19, 1964). 


The contestee has. the ultimate = 


burden of proving (the risk of non-. 
persuasion) that he fulfills the re- 
quirements of. the above tests and 


that his claim is therefore valid, but 


the. contestant is required to intre- | 


.5 Foster vy. Seaton gives an incorrect citation 
for Layman y. Ellis. The correct citation is 


52 L.D. 714 (1929). The 54 ILD. 294 is the 


citation for Solicitor’s Opinion which refers to 
Layman vy. Ellis. However, the quote is from: 
the Solicitor’s Opinion. 
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it, duce simigient eee vA establish -_ 
a prima facte case that no discovery — 


"has been made. See Foster \ Vv. Sea- 
ton, supra. 


The appellant asserts that the 


contestant failed to prove its prima 


facie case of a lack of a discovery. 


We agree with the Bureau’s deci- 
sion that the testimony of the gov- 
ernment’s witness, Edward Hol- 
lingsworth, was sufficient evidence 


to establish a prima facie case that 


the appellant did not discover a 


~ valuable mineral deposit. prior to! 


— July 23,1955. 


Hollin gsworth, a Bureau of Land _ 


| Management engineer, testified that 


he examined all of the contested 
claims in 1958 and saw no evidence 
of any removal of material from the © 
claims (Tr. 23) and no evidence z 


_ that any exploratory tests were con- 


ducted on the claims to determine. 
the exact nature of the deposit as to. 
quantity and quality (Tr. 79, 80). 
An actual history of development — 
of a claim prior to July 28, 1955, is- 
not essential in order to ane the — 


requirement of marketability. See 


United States v. Clark County 
a Gravel, Rock, and Conerete Co., A- 


31025 (March 27, 1970); Diited 
| States v. Warren H. Wuris and 


James EL. Harmon, 76 I.D. 6 (1969) 3 


United States v. FE. A. Barrows and 
Esther Barrows, 16 J.D. 299 (1969), 
aff'd, 447 F.2d 80 (9th Cir. 1971). 

On this basis, appellant asserts that 


a lack of removal of material from 
his claims, in and of. itself, is not 
_ sufficient to establish the contest- | 


ant’s prima facie case. 


471-588 —T2—_3 


| testant 


As we ocaea® out® in’ “United | + 
States v. £. A. Barrows, supra at 
806: 9° aaa 

* » [While the fact that no sale 


had been made at the critical time is not. 
controlling in itself, the fact that nothing — 


is done toward the development of a claim 
after its location may raise a presump- 
tion that the market. value of the. min- 


erals found therein was not ‘sufficient to .° 


justify the expenditure required to ex- 


tract and market them. See United States - 

v. Everett. Foster et al., 65 1.D.1 (1958), » 
affirmed in Foster v. Seaton, 271 F.2d. | 
886 (D.C. Cir. 1959); United States yo. 
Alfred N. Verrue, supra. accom LD. 300 oe 


(1968) .] 


In view of this Secumpuee and ra 
the testimony of Edward Hollings- 
worth establishing the above pre 
‘sumption, we believe that the con- 
introduced sufficient evi-. - 
dence to establish a prima facie case. 
that the material on the claims ~— 
could not have been marketed ata 
profit prior to July 23, 1955. 
| The appellant anpries that the ~~ 
contestant may not rely upon the . | 
testimony of Edward Hollings- 
worth to prove its prima facie case 
because his original recommenda- 
tion to the Bureau of Land Man- .~ 
agement that a discovery had not 


been made was based upon his er- 
roneous belief that the locators of 


_ the claims were not connected with — 
industry 
whereas. upon his later recognition - 


the. sand and gravel 


that the appellant had. an estab- _ 
lished sand and gravel business he . 


changed his recommendation and: - 


found that in view of this fact the - 
contestee had met the tests. for Bie.. 


_ valid Sey 


a ‘facts preponderate in’ favor of a 
valid discovery when subjected. to 
_ ) the prudent man and marketability 
. tests. We agree with the Bureau’s 
ae finding that | the contestee’s evidence. 
7 ay 1s too vague © ‘and inconclusive to 
= show that the materials from. the 


— 


DECISIONS OF THE 


“The opinions ‘or Goncleabne of a. 


ay sbitneas: do not determine whether 
-. the. contestant has met its burden — 
of establishing a prima facte case. — 
If evidence has been introduced 
during the course of the hearing 
. which is sufficient to raise a pre-— 
sumption that the contestee 1s lack- . 
ing one of the necessary elements of 
discovery, 2. e., marketability, then 


the contestee hes the burden of over- 


~ . coming that evidence. Moreover, the 
, determination’ of the validity of a 
mining claim cannot rest upon the 

; identity and business of the. claim 
owner. 


. The aon: argues ak the 


ae claims i in issue could have been ex- 


te tracted and market ted at a profit 
prior to July 23, 1958. | 
... -The claims were not actually 
aa deeded to Neil Stewart until 1961. 
' On direct examination the appellant 

_ testified that prior to 1953 or 1954 
he had a verbal lease. with the lo- 

. cators of the four claims with an 

- option to buy the claims and that 


around 1958 or 1954 written agree- 


‘ments were executed (Tr. 218). On 
z= Mr.. 
Stewart testified that he did not ex- 
ae actly recall when his oral lease with 
. ‘the original locators began (Tr. 
959) or “whether he paid the lessors 
any money under the terms of the 
“leases. He could not produce the. 


cross- examination, however, 
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written a peanienis: or Padi nee re- Le 
call the year the written agreements 


were executed (Tr. 262). 7 
Vern Mendenhall, a road” con- | ss 
tractor, testified that he removed 


approximately 50,000-yards of sand 
and gravel from the Olinda claim 


sonnd 1958 and that he had a 


written lease with Everett Foster 
‘before he removed. any of the ma- 
terial (Tr. 137). On cross-examina- 
tion Mendenhall stated that he was. 


not certain of the year he removed 
the material from the Olinda claim. 


The Government introduced. a writ- 
ten lease between Everett, Foster 


and the Ideal Asphalt Paving Com- 
pany, Mendenhall’s company, dated: 


August 8, 1956, covering the Olinda. | 
placer mining claim among others ~ 
(Ex. PARP Appellant. admit tted that: 


his lease with the locators of the _ 


- Olinda claim could have been a year 


after the execution. of the F oster- | 


: Pia Asphalt Paving Company 


lease (Tr. 264). 

We find that ae appellant's evl- 
dence is insufficient to establish that. 
the material from his claims could 
have been marketed at a profit prior 
to July 23, 1955. The appellant has. 


failed to prove the existence of a 


demand for the material as of that 
date from these claims. See United 
States y. W Diam A. M eCall, Se. et 


al., supra. 


‘The appellant was unable to pre- | 


sent any evidence that ‘he removed 


any material from the, claims, other 
than for assessment work, prior to- 


1955. He admitted in his testimony | 
that if he removed any material 


from the four claims for marketing 


- “at a , profit it was. in ‘relation’ to his 
‘operations after 1956 (Tr. 280). 


' -He seeks to explain the absence of — 
a bona fide development of his 


claims by arguing that since he op- 


erated an established sand and 
gravel business, as a prudent. busi- 


- nessman he was. entitled to ‘hold 


.sand and gravel reserves without _ 


| development i in order to meet a pro- 
spective market based upon a rea- 


* ‘gonable belief in the continued de- 


velopment of the Las Vegas area 


which would insure a demand for 


sand and gravel. 


The Department has alr eady held 
that the holding of a mining claim: 


as a'reserve of sand and eval for 
future development without present 


_ marketability does not impart va- 


lidity to the claim. United States v. 


William A. McCall and R. J. Kal- 


tenborn, 1 IBLA 115 (November 25, 


1970) ; United States v. Fisher Con-— 
tracting Co., A-28779 (August 21, 


1962); Wnated States v. Joseph 


Scheiden, A-29078 (April 26, 1963) - 
and that a Re, is not — 
sufficient to establish the validity of. 


a claim as of the date when a dis- 
covery was required to be shown. 
United States v. William 
Hinde, A-30634 (July 9, 1968). 


.. The record is.devoid of sufficient 
_ evidence that the ‘sand and gravel 


from the appellant’s claims could 


_ have been mined, removed, and mar- 


keted at a. prone prior to J uy 23, 
1955. 2 


Edward Hollingaionii eee 


that there was a market for the sand | 


and gravel from appellant’s claims 


- prior to 1955 (Tr. 105, 113), but he 
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from 


of marketability on or 


say that this was prior to 1955. ° 


Appellant testified that che re-. | 
moved sand and sravel from ‘each. " 
of the claims and marketed this: - 
material at a profit (Tr. 245) but. 
presented no testimony that such 
material was marketed at a profit ‘ 
prior to July 23, 1955, or even. that. ate 
it could have aon marketed at a. 
profit prior to that date. He ad- 


eB 


also. testified that these one were 
“a little bit beyond the fringe of an . 
economic deposit” (Tr. 99).. Hel- « 
lingsworth testified that the amount - 
— of reserves left in the Las Vegas. ~ 
valley was very limited as early as. 
1955 (Tr. 111), but this does not. 
mean that there was a limited sup- 
ply of sand and gravel relative to. — 
the demand at that time. Appellant. : 
freely acknowledges that the in-. * 
tended to hold the claims as reserves ° 
(Brief to the Board p. 15). The lo- 

cation of claims for the purpose of 
securing reasonable reserve supplies .- 
is. not Grohibived: by the United ~ ' 
States mining laws, but claimssolo- 
cated must meet the same standards. _ 

and pass the same tests cf validity 
as other claims, includingashowing. ~ 
before 
July 23, 1955. Vern Mendenhall’ - 
testified that he removed and mar- 
keted at a profit 50 000 yards-of ~ 

sand and gravel from the. appel- on 
lant’s dlaims but he was unable to. a 


1 


mitted that despite. some tr ansacs > — 


tions in sand and gravel prior to — 
duly. 23, 1955, gravel was plentiful a 
in the Las Ver asareaand there was 
free and easy access to gravel often. 
“community”. pits without : 
paying money for it (Tr.257). Ap- 


. ‘There w 
however, that there was a market 


Boe pellant. ais6 testified that: he | ace . 
- quired these claims since they were 
ideally located for a readily fore- 
‘seeable market in the southern — 
part of the Valley- Strip area, the 


~ McCarran Field area, and the 
Paradise Valley area (Tr. 226). 
was no evidence presented, 


7 . for sand and gravel from the claims 
. In_ issue in. these areas prior to 
duly 23, 1955. Appellant did testify 


that he removed. material from a 


state pit three-quarters of a mile 
from the contested claims and that 


such material was removed at a 
profit, but again it was not shown 
- that. this removal was © peor ie 


ou ouy 98, 1955. | 

_Appellant, relies on age fact that 
| his claims compare more favorably 
than another placer claim in the 
- Las Vegas area which was deemed 
to bea valid discovery. A discovery 


on one claim does not inure to the 
. benefit of another. United States v. — 
Willian A. MeCall, supra; United 


States v. J. R: Osborne, 77 ID. 83 
(1970) ; United States v. Charles H. 
_ Henrikson, 70 1.D, 212 (1968), afd, 
Henrikson v. Udall, 229 F. Supp. 
510. (D. Cal. 1964), aff'd, 350 F.2d 
_. 949 (9th Cir. 1965), 6 cert. denied, | 
880 U.S. 940 (1966). 
_ As we stated in. United States V. 


Bi Clear Gravel aa supra, at. 


204; 


“The lack of Oot of sales from the 
claims as of July 28, 1955, although not 
completély. decisive as to the issue of 


marketability, suggests that certain fac- 


‘tors must have been involved that pre- 


vented the sale; i.e., it is indicative that 
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fie materials on the claims could not have | 


been extracted, removed, and marketed a 


ata profit as of that date. United States 
v: Hverett Foster et al., 65 LD. 1 ae 
aff'd, Foster v. Seaton, eeDre.. 7 
The appellant’s — evidence oe 
failed to overcome the presumption 
that the sand and gravel on his 
claims could not be marketed at a 
profit. 

The appellant ralses two proce- 
dural grounds in urging that the 


Bureau decision be reversed. 


First, the appellant contends that 
the Department was bound by the » 
requirements of due process to fol- 
low the review procedure directed 
by the Assistant Secretary which 


provided that the recommended de- 
cision of the examiner would be — 


forwarded directly to the Depart- 
mental level for a final decision 
within the Department. The appel- 
lant argues that the assumption. of 
jurisdiction of the case by the 


Bureau of Land Management was 


prejudicial to him in “that he was 


denied his right to have an expedi- 
tious determination of the case at — 
the Departmental level without the 
detrimental effect of a reversal of | 


the examiner’s recommended de- 


cision by the Bureau. To support 


his argument appellant relies on the - 


principle that. an agency is bound | 


to follow its own ‘rules and regula- 
tions, citing Vitarelli v. Seaton, 359 


‘US, 535 (1959) ; Service v. Dulles, 


354. U.S. 863 (1957) ; United States 


a rel. Accardi v. Shaughnessy, 347 


U.S. 260 (1954); Pacific Molasses — 
Co. v. FTC, 356 F.2d. 386 pee a 
1966). i * 


_ UNITED: 
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Neither the peneiple of adminis: 


trative law stated by the appellant 
nor the cases cited in support 


_ thereof are applicable to this case 
_ since the directive issued by the As- 


sistant Secretary cannot be equated 


to the published rules or regulations 
- of an administrative body. The ef- 
fective Departmental regulations 


provided that the Director of the 


-Bureau of Land Management could 
require the: examiner to render a 


recommended decision and the Di- 
rector could then make the initial 


decision in the case. 48 CFR 


-- 1852,3-8 (1964), Although the Sec- 
retary delegated this authority to 


the Director, he did not divest him- 
self of the-power to exercise that 


authority. The Secretary therefore 


decided to exercise his discretion to 


assume jurisdiction | of the case, but 
. it cannot be said that he was bound 


‘by that decision as an agency is 
bound by. its rules and regulations. 
Clearly, the Secretary had the dis- 


j cretion to return the case to the Di- 


rector for an initial decision. 


‘The case thus proceeded in ace 


cordance with the prescribed regu- 


“it lations of the Department and 


therefore appellant’s claim of prej- 


udice due to an unfavorable deci-. 
sion by the Director is not vahd. As- 


to any delay caused by the return of 


the case to the Director, the appel- 
lant jhas not demonstrated how this 


was prejudicial to his case. 
The appellant claims that the de- 
cision. of the Bureau. should be re- 


versed because that ae failed a 


to make or enter findings or rulings 


of each exception taken to the hear- 


ing examiner’s recommended deci-. 7 


sion. Specifically, appellant asserts. 


that. the hearing examiner found 
that it was undisputed thatthesand: 
and gravel on, appellant’s claim 
could have been. marketed at a. profit - 


pag to July 23, 1955, but the Bu- 


reau’s finding stated sale that “the. 
-most that can be said for contestee’ S 
evidence is that. there was a gen- 


eralized demand” as of July 23, | 
1955, and “contestee’s evidence. is- 


too vague and inconclusive.” The 
appellant claims that these findings _ 
are insufficient to meet the require- 
ments of the Administrative Proce-_ 
dure Act which provides that “the 
record shall show the ruling oneach 
finding, conclusion, or exception a0 
presented.” 5 U.S.C. sec. 557 ute) os 
(1970). | 


The | Administrative Pitas a 
Act, 5° U.S.C. sec. 557(c)(A) 
(1970), requires that a decision 


make a ruling on exceptions - taken. 
toa recommended: or initial decision 
of an examiner submitted by a 
party. Here, the parties did not file _ 
exceptions to the recommended de- 
cision of the examiner. It does. not. 


necessar ily follow that when an ini-| 


tial decision: reverses the recom-. 
mended decision of an examiner _ 
that “exceptions” exist, or if so, that. 

the initial decision must incorporate = 


a ruling on each ‘ “exception” taken aa 


me = to the examiner ’s dee Rather, 
- - we believe in this situation it is suffi- 
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< cient if the decision comports with 


a the requirement of 5 U.S.C. sec. 
BST (c) (1970) that: 


ek ee all decisions * * * shall fein, 
oa ' statement of—(A) findings and con- 
- @lusions, and the reasons or basis there- 
. for, on all material issues of fact, law, 
ae or¢ diser etion presented on the record. * * * 


Pee “ See “American President Lines Vv. 
Dake NERB, 340 F.2d 490 (9th. Cir. 


1965) 3" and United States v. Chas. 
.  Phzer'& Co., Inc, 76 LD. 331, 352 


fe ‘ (1969), petition for reconsideration 


pending. | | 
“The decision by ti the Buea more 


ae than adequately explained the find- 
. ings, conclusions, and reasons why 
the examiner’s decision was not 
=; adopted. The decision summarized . 
a the controlling principles of law. 
and the testimony of witnesses rela- 

.. tive thereto and explained the rea- 


.. sons why the appellant’s evidence 


Was 
te meet. the legal toe for a valid 


“too. vague and inconclusive” 


discovery. 
Therefore, pursuant to the au- 


- oe delegated to the Board of 
Land Appeals by the Secretary. of 
- the Interior (211 DM 18.5; 35 FR. 


- 7 12081), the decision appealed from 


As affirmed. 


| Feepmnck Pisnatay, M ont er. 


. . We i) CONCUR: 
- | Epwanp Ww. a M ember. 


i eee E. Henriguns, Member. 


OF ‘THE DEPARTMENT OF 


THE INTERIOR — [79 LD. : 


HAROLD C. ROSENBAUM 
5 IBLA 76 
Decided M ook 3, 1972 


Aopen from decision (Montana 

9426 (SD) ) of Montana Jand office, 
Bureau of Land Management, re- 
jecting color of title. application. 


Affirmed. = 
Color or Claim of Title: Generally 


Color or Claim of Title: Applications 


A quiet title decree by a state court may 


not be relied upon by an applicant under 
the Color of Title Act as giving color of 
title to support a Class 1 claim where the 
holding of the land under the decree falls — 
short of the 20-year statutory per iod 


required. 


Color or Claim of Title: Generally 


The mere payment of property taxes as- 
sessed by a county is not sufficient, alone, 
to constitute a holding of land by the ~ 
taxpayer under a claim or color of title 


as required by the Color of Title Act. 


‘Color or Claim of Title: Generally 


‘Under the Color of. Title Act the requisite | 
holding of land under some claim or color 


of title is not satisfied because of changes 
in the movemeut of a river. affecting the 
riparian land, where the applicant: has 
no basis for believing he had title to- 
the land derived from some source other 
than the United States. 


APPEARANCES: Frank G. Stickney 
for appellant. 


Opinion By Mrs. Thompson . . 
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- “Harold C. Rosenbaum has ap- 7 
pealed from a May 4, 1970, decision 


= “HAROLD c. “ROSENBAUM. e. wee ‘ 3g. 
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| of ihe Billings, ‘win a office, 


a Bureau.of band Management, re- 
- jecting his application filed June 11, 


1968, under the Color of Title Act 


of December 22, 1928, as amended, — 
| said that Rosenbaum “entered” the 

property in good faith and com-  — 
menced paying taxes on it. He as- 
-serted that this land was submerged | 
_ under the Missouri River in the ~ 
- early 1920’s and as the river flowed -_ 
to the south in the 1930’s, the land. | 
started to be “made back,” and he — 
began to pay taxes on it, to clear Ith se 


—43:US.C. sec. 1068 (1970). - 


‘The application was for the E Vy 
SW %, also described as lot 2 and — 
NE 14 SW 1, sec. 33, T. 90 N., Re 


49 W., 5th P.M., Union County, 
- South aes oontenae 80 acres. 
In his application, 
‘stated that he has been in open, no- 
_torious, and peaceful possession of 


the land for more than 25° years; 
that he has paid real property taxes _ 
on the property since 1941, when | 
Union County placed the property 
on its tax rolls; and that in 1958 the 
Circuit Court. for Union County, - 
South Dakota, awarded him a judg- 
- ment in a quiet title action. 2 The ap-_ 
_. plication also stated there were esti- _ 
mated improvements worth $2,500, 
--and that 6 acres had been cultivated 
in 1945, with the cultivation increas- 


- Ing gradually to 80 acres in 1968. 


In the processing of his applica- 


tion, the land office sent a letter to 
Rosenbaum on May 5, 1969, request- 
‘ing information as to how he ac- 


quired the land, and indicating that - 


the mere squatting on publie land 


does not give Tights: against. ei 


~ 4 The Color of Title Act is her eafter referred 


toas “The Act.” 


2A copy of the: jaaaent: accompanied ‘ne. 


apDlication. ‘The judgment stated the plainiie 
had “actual, open and adverse possession” of 


“this ‘property plus the W% NW% and NEY | 
in the same section, for more than 20. 
years immediately preceding -the commence- - 
ment of the action. The judgment declared the - 
_.. plaintiff to be. the owner in fee simple of the 
real property and quieted title in him. 


NW, 


Rosenbaum _ 


United tot and ink ‘the a test 
‘title judgment did. not purport to 
quiet title as against the: United on 
‘States. 3 


In reply, Rose batin’ Ss er 7 . 


and to make improvements. 


On May 28, 1969, the Bureay Se: 


made a second: request. to Rosen- 


baum’s attorney of record for infor- 
mation as to the time he entered 
the land and the basis'on. which he’ 
asserts ownership. No. reply” was a . 
~ made to this i inquiry. i: : | 
- The land office then issued es de- 2 
cision of May 4, 1970, stating’ the ~ 


requested in rommaticn haa not been © 


filed. The decision held that asser-- . _ 
tion and ownership by occupancy 
and use of public domain do not. - 
alone qualify an individual undera’ 
color of title claim, but that there 
must be some document purporting oO 
to convey title. Cae 
_ Appellant’s present deiorney ‘ase 
serts that the Bureau’sletterof May _ 
28, 1969, was never received by ap- . 
-pellanit's attorney of record’ then, 
and that is the reason the requested . 
information was not submitted. Ap- 
pellant’s first attorney has since be-. 
come a judge. Because this appeal 
attempts to supply the requested in: 
formation and to respond tothe Bu-. .: 
-reau’s decision, we need only decide . . 
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‘ os ‘whether ihe information hoe that | 
_. the. requirements of the Act pave 


been met, . | 
, Fora. Class 2 claim, the re and 
. the regulations require payment of 


taxes for “the period commencing » 


not later than January 1, 1901, to 


.: the date of application”, 43 U. S, C. 
gece. 1068; 48 CFR 2540. 0-5(b) 


(1971). From the appeal it is ap- 
parent .that a class 2 color of title 


| ~elaim could not be sustained here as 


the property was not taxed and 


. taxes were not paid pnor to 1941 


os or 1942, 
‘For a Class 1 claim, it must he 


-- shown that the property has been 
held in good faith and in peaceful, | 
adverse possession by a claimant, 
- his ancestors or: grantors, under 
a? claim or color of title for more than — 
_ 20 years, that valuable improve- 
- °. ments have been made, or that some 
part of the land has been reduced to 
cultivation. Jd. The action taken — 


below did not question the facts as 
to improvements or cultivation, but 


_ whether possession of the land was — 
__ based upon a holding under a claim — 
or color of title for more than 20 


years. 


osition that the judgment in the 


- quiet title action brought by appel- 


- lant constitutes a valid color of title 
: instrument. The | 
claiming color of title by virtue of 


- that judgment, however, lies in the 
_. fact the judgment was rendered in 
__ 1958. In his application, appellant. 


be _ stated he learned he did not have 


DEPARTMENT. OF THE INTERIOR 


In this appeal many arguments — 
_ have been advanced for the prop- 


1980's. 


difficulty with. 


clear title to fhe ia in 1968, vai 


assuming, therefore, that there was _ 
-.a holding under color of title under —— 
the jadement, that 10-year holding 


falls short of the prescribed statu-_ | 
tory 20-year period. Thus, the de- 
cree may not be relied on as estab- 


lishing the. requisite claim. o or color | —- 
_ of title. | 


Tn explaining his claim to the 


land prior to the judgment, appel- 
lant states that apparently the land 
‘had been under water many years 
ago and after it emerged the county | 
taxed it. to him. His attorney indi- 
cates i in this appeal : 


7 ae Nip, Rosenbaum’s claimed title did 
not, as far as I can determine originate | 


from a prior conveyance. It is.a question 


of intent as to why he originally claimed ~ 


it. The county saying he owned it and 
‘taxing him for it was probably the con- 
‘trolling factor, this. being. exclusive of 
the South Dakota statute so providing, 


which was, I imagine, why the county 
made this determination. Harold Rosen- 
baum is not the “shrewd Schemer” type. _ 


He is easy going and accepts things, and 


when the county told him it was his, even _ 
though there wasn’t much usefulness to — 
it at this point, he apparently accepted 


‘that as no one else was claiming it. As I 


understand it, it wasn’t. very ceaanle 
property at that time. 

It Si difficult to say when he “entered. 
upon” the property. It was like an exten- — 
sion of his river bank,,and made in the: . 
‘However, I understand that he 
began clearing and cultivating it about 
1945. I believe he physically entered upon 
the property as the accretion formed. I 


would say he probably began exercising 
domain over it and claimed it when the 
' county said it was his, around 1942, and 


taxes [sic] him for it, but did nothing 


with it until 1945. He then reduced the — 
_ whole thing to cultivation and improved 
- it. 2 * 3 | 
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7 he aia contends that his oc- 
~ eupancy. of the land and payment: 


of taxes since 1942, alone, should 
constitute a valid ane of title. 


-- Further, he argues it would be in-— 
equitable now for the Government 
to claim the land after he has 

-. changed it from a piece of waste- 
land of little value into a gomg | 


farm. 


claiming title to the land, other than 
the quiet title decree, is because the 


county taxed him for the jane and 
| then he used it. a - 
~The fact that the conn ae 
the land and that appellant paid 


the taxes does not alone establish a 


~~ claim or color of title to land within 
the meaning of the Act. In Beaver 
v. United States, 350 F. 2d 4,9 (9th 


Cir. 1965), cert. denied, 383 U.S. 937 


| 1966), the court expressed doubt. 
that a state’s claim of property for 
‘taxes could be one characterized as- 
under “color of title”, but held that 
even if it were, the state or other — 
taxing governmental body. would. 
_ have to meet the requirements of the 
,, . taxes since 1889. On appeal, rejec- 
tion of the application was affirmed — 
_ because appellant had failed toshow 
the required color of title since 1901., 


Act, including “actual, exclusive, 


continuous, open and notorious pos- | 
session of the parcel” in order to be 

deemed as holding the parcel under 
a claim or color of title. 7d. at 10. 


In that case, there had been a tax 


sale by the governmental body and 


_ the claimants were claiming through 
| such, a sale. In this case, eae 


all that has been: shown i is that the - 


: county taxed the property, not that 
_ it'asserted any claim to the land as 
- owner. It is apparent from the Act 


From what has been enh ie the | 
oa applicant, the primary basis for his 


“itself, that Gace required more 7 


than the: mere payment of taxes © 
since it prescribed the Class2typeof 
claim where payment of taxes had © 
‘to be made from a period beginning 
from January, 1, 1901, to the date 

of the application. The Act also re- 
quires that the land be held in good - 
faith under a claim or color of title. 
If payment of taxes alone were suffi- 
cient, there would have been no rea- | 
son for Congress to have specified eh 
that the land be held under a, claim car 


or color of title. 


Although this Depa has = 
recognized. that production of re- — 
ceipted tax bills may constitute cor- 
-roborative evidence under a Class1 


claim to support an assertion that 


the land has been held in good faith,~ — 
Ben 8. Miller, 55 LD. 73 (1934), 
‘never hasthe mere payment of taxes 
alone been held sufficient to consti- 
tute a holding under a oo or color ae 
of title . 
In Clarence C. we Prince R. Daye _ 
A-80454 (March 9, 1966), involv- ~~ 
ing an application to purchase land © 


as a, Class 2 claim under the Act, the e . 
applicants had proved. payment. of 


Appellants could trace the title only _ 


through 1927 when one Booth con- 

veyed . the title to the applicants’ 
father, a predecessor in interest. — 
| Concerning” the payment of taxes, — 
in the absence of a document of title, ._ 
the Assistant: Solicitor stated : 


The United States cannot infer ‘that: a 
Booth held this land ‘under eolor of title s 
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| in. absence of an actual document: of. title, 


are whatever the. reason. for its absence may. 
od : be, % te 
this: land | ‘is insufficient to overcome the 

he absence of such a document. fs 


As. this “quotation demonstrates, 
: generally it has been held that a_ 


the mere payment of taxes on 


~~ document must be - offer ed as evl- 
. . dence to show that the applicant had 


cause to believe that he had title to 


the land. See also Vina R. B. Levin- 


son and Clare R. Sigfrid, 1 IBLA 


252, 254, 78 I.D. 30, 32 (1971). 
_ Thus, it has been held that mere 


or occupancy of public land and acts 
Pe OF improvement upon the land alone 
_ do not constitute a holding of the - 
ee land under claim or color of title. 


Thomas Ormachea, . A-80092 


(May 8, 1964). As stated in Hugh 


2 Moning; A-28383 (August 18, 
1960): | 


; . ae, [The act: was never intended to 


ae ‘operate | as 4 means of obtaining patent 


by mere occupation of public land under 


74 a pretense of title or claim where the 
_, claimant had no good reason to believe 
~. he had good. title. — 


Also, a showing only of eae 


- and cultivating the land is not suf- 


ficient. Marion I. Pontius, A-27473 


Bs _ (November 7, 1957). Title to a por- 
~ ‘tion of the public-domain cannot be 


acquired under the Act without. the 
existence of a sound basis for be- 


- _lieving that occupation was by right. 
- The only other basis for a belief 


_ that he had a valid claim or color 
of title to the land, alleged by ap- 


“pellant, pertains to the movement — 


of the river. Although it has been 


- stated that the land in question was 
_- submerged by the Missouri. River 
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title. claim; teley 3 ) 
- some clain or color of title derived 


Gaffney, ) ( 
| se oe W alae fe il A- 


and that it was an de: back” or that oa: 


accretions were added to the river | 


| bank, we have no corroborated in-. 


formation of the facts concerning 


the movement of the river affecting 


this land and other land. owned by | 
appellant. We do not know whether 


‘the land in question was ever com- . 
pletely eroded away and covered by ~ 


water or whether any accretions 


may have attached to government 


land or land belonging to the apph- 
cant. In any event, such determi- 
nations are unnecessary here. If the 


appellant claims the land by virtue 


of the doctrines of erosion, ac- 
cretion or reliction, this would im- | 
ply that the United States has no 


title to convey as the applicant al- 


ready holds title by operation of. 

law. Therefore, there would be no — 
basis for the United States to convey 
what it does not have. If the changes. 
in the movement of the river did not 
under the law affect the ownership 
of the land, or the United States re- 


gained land lost. by erosion, then 
appellant was a mere occupier of © 


public land and would have no basis © 
for believing he had title to the land — 
derived from some source other than . 


the United States. He would thus. . 


“lack the basic element of a color of 
‘possession under 


from a source other than the United 
States.” Bernard J. and Myrle A. 
A-80327 (October 28, 


- 3A suit: for judicial review of the erie 


decision resulted in a stipulated dismissal 
without prejudice, January 17, 1969. Bernard 


J. Gaffney and Myrle A. Gaffney v. Stewart 
, Udall, Civil No. 3— 66~22 


Minn,). 


MO ED. oy 


_ UNITED 


STATES -V, HENRIETTA BUNKOWSKI ANDO 8 ABO 


ANDREW JULIUS BUNKOWSKI ee 


30291 (June 8, 1968) ; Myrtle A. 
_ Breer et al., 70 TD. 145 (1968). 


As to ae allegation concerti’: 


| Sailing: we need only note that this 


ca Department's authority to dispose of | 
public land is circumscribed by the — 


acts of Congress and cannot go be- 
yond those bounds. Since it: has not 
- been shown that the requirements of 
the Color of Title Act have been 


met, the application | must be re- 


jected. Jd. . 
Tidtatere.. pursuant to the, au- 


thority delegated to the Board of | 


Land. Appeals by the Secretary of 


the Interior (211 DM 13.5; 35 F. R. 


| 12081), the decision appealed from 
~ is affirmed. 


4a oan B. eee ee | 
: I concur: | | | | | 

| Marcin Rrrvo, / ember. 
_Iconcur IN THE RESULT : 

| FReperrox Fisuman, Member. 
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“UNITED STATES v. ‘HENRIETTA 
BUNKOWSKI AND ANDREW 
JULIUS BUNKOWSKI 


5 IBLA 102. 
‘Decided We an’ ch jae | oF 2 


- Appeal . from decision’ (Nevada 
Contest Nos. 062289, 062290, 


062291) of Office of Appeals and 


Hearings, Bureau of Land Manage- 


| Mining Claims: 


“ March.7, 1972 - 


: ment, setting aside in oe a deci: 7 
sion holdin mining claims i inv ‘lid Peo 


and remanding the case for « a new ae 
hearing. oe 


Affirmed as Modified, 


Mining Bistie 
Claims: 
erals: Generally 


A deposit of eypsite, composed oe parti- : 


eles of gypsum mixed with impurities . a 


such as clay and silica, utilized in agri- 


eulture for the gypsum it contains by — 
‘applymg it to alkali soils as a soil eon- ae 


ditioner isa locatable ae under the 
mining ail ee od me 


Mining ‘Gisints: Hearings —Rules « 


Practice: Hearings | 


A stipulation by a field solicitor. at a “ % : 
hearing that the statutory requisites for: - 
the grant of a patent have been met does... 


not preclude consideration in a further 


proceeding of any. question vital to. the. 7 
determination of whether the require- ee 


nients of the law have been met. 
Mining “Glaiaia: Contesti_Winiag: oS 
Claims: Determination. of ‘Validity eee 


To establish a prima facie case and to | 
meet its burden of proof, ina mining con: - 


test, the government.is not required to. 
negate all the proofs of discovery. The 
government can meet its burden by corm: . i 
- petent testimony that there has’ been’ no oe 
discovery of a valuable mineral deposit. Ss 


) Determination ‘of: os 
Validity | | 


| Where a miner al aaimant has located rey 


group of claims he must show'a discover yo 


ou each claim, which requires a showing 
that the mineral from each claim could | 


have been extracted, removed and mar 
keted at a as 


“Generally —Mining ve 
Common Varieties 7 ‘Min- 


Ad 


. ‘Mining Claims: Contests. 


DECISIONS S- 


Where the Government miner al examiner 


conducted his examination of contested — 
se claims under 4 misapprehension that the 
-,mMineral deposit on the claims was not 


A ; locatable, the case will be remanded so 


that a proper examination ot the claims 


may be made. 


Mining Claims: ‘ahead of 


oo _ Malidity—Mining Claims: eee 
< Marketability . 


If it is shown as toa nutaber of claims | 


located for gypsite, and for. which appli- 


cations for patent have been filed, that 
_ the amount. of deposits on the claims is” 

-. excessively large in relation to the mar-— 
 . ket that. exists, only those claims can be 
found yalid from which production would 
' most feasibly meet the market demand 
and have a reasonable prospect of suc- 


cess; the remaining claims must be held 


invalid for. lack of oy: 


- Mining Claims: Discovery : Generally 


To prove: that a discovery of a valuable . 
aiiner al deposit: has been made under the 


mining laws it is not necessary to show 


there i is an actual profitable mining oper- 
'- ation in existence; instead there must be 

evidence of. the quantity and quality of 
the mineral deposit within the claim 


Pea, which under known marketing conditions 


| “Mineral Lands: 


could’ be sold ata price which would jus-. 


tify reasonably expected costs of a min~ 


‘ ing operation so that a prudent. man 
| would expect to develop a valuable mine, 


Lands 


To. ‘establish ee miner ait inane of 


_ lands’ it must be shown that the known 


conditions are such as to engender the 
belief that the lands contain mineral of 


such quality and quantity as to render 
its extraction profitable and justify ex-. 
” penditure to that end; the mineral char- 

~ acter of the land may be established by 
inference | without the exposure of the — 
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Determination of 
Character oe Claims: Mineral 


os 
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“anineeal deposit for which the land is. 


_ supposed to be valuable.’ 


Mineral | Lands: Determination of 
Character of Mining. Claims: Min-— 


eral Lands | | 
— Sinee geological fnoeenes may ‘be iaed 


in establishing the mineral character of 


lands within a claim and such inferences 
can arise from proof of discovery on the 


Claim, it is advisable not to dispose of ‘the . 
issue of mineral character before decid- 
ing the issue of discovery. 


APPEARANCES: David Sinai (Sinai 


and Sinai) for the appellant; Otto Aho,. 
Field Solicitor, U.S. Department of the. 
ee for the United States | 


Opinion By Mr. Ritvo 


INTERIOR BOARD OF LAND 
APPEALS 


Henrietta, and Andrew 


Secretary of the Interior from a 
decision of the Office of Appeals 
and Hearings, Bureau of Land 
Management, dated August 4, 1969. 
The decision set aside a decision of a 


hearing examiner dated October 4, 


1968, holding invalid seven mining 


claims held by appellants for which — 


they had filed mineral patent appli-. 
cations. The decision also remanded 
the case to the hearing examiner for 


a new hearing to develop more de- 
finite evidence of the quality, quant-. 


ity, and extent of ‘any presently 


marketable gypsite on the contest 
claims. Finally, the decision held | 


that the evidence was clear and un- 
equivocal that there is no gypsite . 
on the north half of one claim, the 
Enterprize, that that portion of the - 


J ulius [2 
- Bunkowski have appealed to the 
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claim was Sie in character, — 


and that the claim. was null and 
_ void as to that portion. 

- Of the claims involved in this 
ease, the Enterprize is located in 
sec. 2, T. 15 N., R. 20 E., M.DM., 


7 Ormsby County, Nevada, while the 
- War Bond, Gypsite, aid Gypsite 7 


Extensions 1-4 are situated in secs. 
25, 31 and 36, T. 16 N., RB. 20 E, 
M.D.M., Lyon County, Nevada. 


Six of the claims were located in _ 


the years 1945, 1947, and 1949. The 


- Enterprize claim was located in- 


1960. The appellants did not locate 
all the claims themselves ; some were 
acquired by purchase. The claims 
are alleged to contain valuable 
mineral deposits of gypsite. The 
‘gypsite is spread upon alkali soils 
of local farms in order to improve 
their capacity to produce crops (Tr. 
40).1. The appellants located or 
purchased the claims in order to 


acquire all available gypsite de-— 


_ posits in their vicinity, to develop 


- the gypsite and to. stabilize the 


price. Between the years 1949 and 
1967, the appellants developed all 
the claims and actually sold gypsite 
from. all but Gypsite No. 2, Exten- 
sion (Tr. 104). Through the years 
the amount of appellants’ sales has 
varied from 8,281 tons sold in 1952 
to 190 tons. in 1966. Andrew Bun- 
_ kowski, testified that between 1949 

and the first nine months of 1967, 
| the gross receipts from sales of g 2yp- 


. aThis and aiding references - are to the 


‘pages of the transeript or to the exhibits _ 
(Ex.) submitted at the nee held on BED>, : re 
| | the evidence 3 was clear and unequiv- . 


rember 27,1967, 


NW, sec. 2, T. 15 N., 


site were $17 6 5920, with a net piotit | 
of $121,000. a the highest’ year 


| (1952) the sales amounted to ‘$22, ~ 


046. In the lowest entire. year — 
(1966), the sales were $1,865. In the — 
first nine months of 1967, the. last 
year of record, production and sales 7” 
were slightly higher than the previ- - 
ous year (Tr. 106-108). _ ty, 
On March 12, 1964, ihe contestees. | 


applied to the Bursa of Land © 
Management for a mineral patent 

for the contested claims. The United 
States filed a contest to these claims _ 


on November 4, 1967, charging that - 


there had not heen a discovery of a 
valuable mineral deposit within the sh 
lands of the claims and that lands. 


were nonmineral] in character. The. _ 
contest was heard by a hearing ex: | 
aminer. At the hearing the govern- 

ment sought to establish that gyp- — 


site was not a locatable mineral and 


therefore could not be the basis of 
a valuable mineral discovery neces- _ 
sary for a patent. On October 4, — 
1968, the hearing examiner issued a 


| decision holding that gypsite. was 
not. a locatable peel and voiding. — 


the claims. On appeal, the Office of _ 
Appeals and Hearings, Bureau of — 


Land Management, overruled the ~ 
hearing examiner and remanded the. 
case for a new hearing: in order to 


take evidence as to the quantity, 
quality, and extent of the gypsite 
on the contested claims. A portion - 
of the Enterprize claim, the SW A ay 
R. 20 BE, 
M.D.M., was excluded non recon 

sideration’ since it was found that 
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oad ‘that. no S walueple: deposits of 


- gypsite - were contained. o on this por-| 
es tion: of the claim: 

On appeal to the eee Z the. 
appellants assert that the patent 


7 should issue without further hear- 
= ing and. present several arguments 
 'te support their contentions of 


error. These may be summarized as 


a follows: 


1. The opinion of the Office of 


Appeals and Hearings was 1n error 


in that it excluded a portion of the 
a Enterprize | claim from considera: 


- tion before the issue of a mineral 
a discovery was resolved. — 

2, The opinion of the Office of 
Appeals and Hearings was in error 
in that it. considered evidence 


syond the question of gypsite’ g 


Jocatability when it was bound by 
the Field Sclicitor’s admission that 
the claims were valid as to all issues 
other than the locatability of the 
gypsite deposits. 
3. The opinion of the Office of 
-. “Appeals and Hearings was in error 
for not finding that the Govern- 


ment failed to sustain its burden of © 
- for agricultural and other purposes, 


proof and that consequently the ap- 
-pellants’ patent applications should 


- be granted, 


A, The opinion of the Office of 
hgpenis and Hearings was in error 
for failing to find that the facts and 


the law sustained the pen 


ne discovery. or 

The first i issue is ee eypsite 

used as this deposit i is only for agri- 
cultural purposes as a soil end: 


. tioner, by being spr ead on farm land 


_~ to make it more productive, is a lo- 


catable mineral within the meaning 


‘OF THE: ‘DEPARTMENT OF THE INTERIOR 


iis F 


of the 2 mining en 30 US. ee sec. 


21 et seg _ (1970). 


iG ypein is defined as: “Eydrous | 


calcium sulphate, CaSO, +2H,0. _ 
Contains 32.5 percent line, 46.6 per- 
cent sulphur trioxide, and 20.9 per- 
ceut water.” United States Bureau | 


of Mines Bulletin, No. 95,“A Glos-. 


sary of the Mining and Mineral in- 7 
dustry” (1947). 


It is used commercially fins che - 


manufacture of wallboard and plas- 
ter of paris. 


Gypsite is depned : as: An | inco- 
herent mass of very small gypsum — 
crystals or particles * * * contain- 
ing various impurities, generally 
silica and clay.” /bzd. 

The gypsite from these claims is 
sold only for the treatment of alkali 
soils. 

The hearing: examiner held that 
gypsum, like limestone,” is locatable 
under the mining laws only if it 
is of chemical or metallurgical 


‘grade. Gypsite, again like limestone, 


which does not meet minimum spec- 
ifications for use in trade or manu- . 
facturing pursuits, but is used only. 


he said, may be disposed of only un- 
der the Materials Disposal Act.* He 
concluded that the gypsite on the. 
claims “even with selective mining 
methods, aa not meet the mini- 


 ? Although the Bureau held that gypsite 
was a locatable mineral and the contestees . 


did not appeal from this finding, the Secretary 
of the Interior or his delegate on appeal may 
inguire into any question vital to the deter- 
mination of the validity of a claim. United 
States vy. Clare Wiiliamson, 75 L.D. 338, 342, 
343 ( 1968). - 

330 U.S.C. §§ 601, 611 (1970), 43 CFR 3 


sec, 3711.1 (dD). 


*30 U.S.C. $601 (1970). ; 


tr LD. sy. = 
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| mum re quirements: ce gypsum : Tor, 
use in trade or manufacturing pur- 
suits? and that low grade gypsite 


is not locatable under the ae 
laws. | a 8 


On appeal, the Bureau. ‘pdinted | 
out that the Department had treated © 


' gypsite suitable for use as a soil 


conditioner as a locatable mineral. 


 Onited States v. G. C. (Tom) Mul- 
 -kern, A-27746 (January 19, 1959). 


_ Although there was not an analysis — 


of why gypsite is locatable, it was 
assumed that, since gypsum is a lo- 
catable mineral, gypsite as.a form 
of gypsum is also locatable. 

The. objections to considering 


gypsite as a locatable mineral are - 
that it is an impure form of gyp- 


sum, that it may be a “common va- 
riety,” and that 
ie _ : 

“Gypsum has long been reco gnized 
as a locatable mineral. J ee v. 


California Lustral Co., 59 P. 595 — 
United — 


— (Sup. Ct. Calif. 1899) ; 
_ States v. Albert B. Bartlett et al. 


2 TBLA 974, 78 LD. 173 (1971); 


Onated States v. 0. #.S8 trauss et al., 
(59 LD, 129, 188 (1945). Gypsite, as 


we have seen, consists of crystals 


or particles of gypsum intermin- 


gled with other substances, usually | 
| silica or clay. That a mineral occurs | 
~ in a deposit of less than optimal 


purity does not of itself render it 


nonlocatable. If in that condition it i 
- example, from white limestone to dark 


can meet. the test for discovery, it 
remains locatable. Umted States v. 
— Howard 8: McK enzie, 4 IBLA 97, 
. 108 Ce 19, ett) 


its use is in 


_ is extremely broad in meanin 
ing material of igneous, sedimentary, or. - 


‘The ‘hoariig’ examiner ‘also re / 


yerted to the fact that the Act of, 


July 28, 1958, 30° U.S.C. sec. 611 
(1970), aeroved deposits of certain 


a previously locatable minerals from : 7 


the category of valuable mineral — 


deposits within the meaning of the re 


mining laws and made them sub-. ’ 

ject to disposition under the Mate- coe 

rials Disposal Act (supra). 
Since all the claims. except ee 


Enterprize were. located prior. oe 
July 28, 1955, the issue would be = 
not whether the gypsite is a “com- - 


mon variety”, but whether it was’ _ 
a. locatable mineral and- if. so, 


whether a discovery was made prior. _ 


to July 28, 1955, and. maintained. 


thereafter. However, if the gypsite . 2 


deposit, is still locatable under the’ — 
mining laws, the date of jocation is | 
immaterial  § © | ae 

As to whether gypsite is a ein: x 


mon variety”, we note that the Act 


of July 23, 1955, does not apply to. 

common varieties of all minerals but 

only to those enumerated, namely, - 
“sand, stone, gravel, pumice, or cin-. 


ders.” As the Department: has : 


stated: 


* ® * Some of these tena C.9., sand, 


gravel, and stone, are broad in meaning -_ 
and can encompass a wide range of ma- — - 


terials. The term “stone,” in particular, 


metamorphic origin and material of vari- : - 
egated: mineral composition, ranging; for ae 


basalt. This being the case, it is impor- 


tant not to confuse the material with’ the. a 
constituent elements that-make it ‘up. a 
That is, in determining whether a par : 


t i 


g, includ-. 
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ticular material falls within ine purview | . 
of the common. varieties provision, it is. 


| necessary to idetermine whether the ma- 
terial as a totality has value or whether 


only. a constituent element of the material 


- has value. 


 Onited States v. 
' Pierce, 75 I.D. 270, 279 (1968). 
If the material is located only for 
. the value of a constituent element of 
the sand,. gravel, or stone, the ques- 
tion is not whether the deposit is a 


“common variety” but whether ~ 
- there is a valuable deposit of the 


- constituent element on the claim. 
Id. at 280, 281. Since the material 
here is valued and used only for its 
constituent gypsum, it is not neces- 


. gary to’ determine whether the de- 


posit is an uncommon variety of 
sand, gravel or stone. The validity 


of the claim may be based upon the | 


discovery of gypsum. 
- The final objection, to the deposit 


/ , rests upon the premise that materi- 
_. als used, as this gypsite is, for hor- 
_ticultural purposes are not locatable 


under the mining laws. The Gov- 
ernment contended that, since ma- 
- terials such as blow hid. some 
7 clays, sand and gravel used only for 
filling purposes are not minerals 


subject to location and that blow — 


sand and decomposed granite suit- 
_able only for fill or as soil condition- 
_ ers are not subject to entry under 


the mining laws,® gypsite used only © 


for agricultural purposes as a soil 


--. gonditioner or soil amendment is 


similarly nonlocatable. 


5 Holman v. State of Utah, 41 L.D. 314 


(1912) ; : Solicitor’s Opinion, M—36295 (August | 
_ 1, 1955); 


. ‘United’ States v. Abe Jaramillo, 
A-28533 AE oeMaey 6, noone ; 
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‘The Bureau's S desea discussed 
this i issue thoroughly, It said ; 


“Richard 0. Gifford, a soils expert and | 


professor of soil science at the University 


of Nevada, testified for the contestees and — | 


-gtated that he received sixteen samples 


Harold Ladd 


of gypsite from Mr. Bunkowski on which 
he made essential qualitative examina- 
tions to evaluate their suitability as a 


‘soil amendment. He found that the so- 
dium-ion content was low, the calcium 


carbonate content was considerable, and 
that they were definitely caleareous in 
reaction to acid. He said that the primary 


purpose of gypsite is to alter the relative — 
abundance of calcium and sodium ions— 


with the colloidal complex of the soil, that 
the minimal nutrition of the plant is af- 
fected by the ratio of calcium to sodium, 


and that the nutrition of the plant is 
affected beneficially through the applica- 


tion of gypsite to alkaline soils. It is a 


chemical as well as physical amendment 


of the soil condition. In accepted general 
usage there is fertilizer and soil .condi- 


tioner and. nothing else, but there is ac- 


tually a third. category—soil amend- 


~ments—which are chemical compounds to: 


change the chemical environment of the 
plant root, to make materials more avail- - 
able to the plant although not necessarily 
supplying those materials. One of the — 


_ difficulties with a highly alkaline soil is 
the unavailability of iron. However, one 


need not add any iron to correct this situ- 
ation, aS gypsite or gypsum will in some 
part serve this purpose. He explained how - 
gypsum actually chemically works on the 
soil, as follows: 


‘es 3% * the colloidal complex of the soil 
consists primarily of an inorganic sili- 
cate base whose crystal structure is 
unbalanced internally and is balanced 
on the surface by ions more or less in 
solution. When the predominance of 
these ions in sodium, in effect, when 15 
percent or more of the ions associated 
with the clay or sodium, the soil, physi- — 
eal conditions and chemical environ- 


-- ment for plant growth deteriorates. © 
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| [sie]. The function of the calcium sul- 


phate is to provide sufficient soluble . 


- calcium in the soil'so that the sodium 


is released from the clay, and I should ° 
’ . add, this is an essential step, that so- 


dium might then be removed from the 
soil by leaching with water, so the ad- 


dition of the calcium sulphate alone 


is not.sufficient. The sodium must be re- 
moved by leaching.” (Tr. 124-125) — 


r. Gifford defined gypsite to be a 
oe amendment to the soil rather. 


| than a soil conditioner, although. under 
the State law of Nevada it is not defined 


as a soil amendment but as an agricul- 


tural mineral. He said that common 
sand, blow sand or decomposed. granite 
do not constitute soil conditioners in any 
practical sense because they would re- 
quire the addition of 200,000 pounds of 
material per acre; that they act as a 
physical change in the soil when added in 


sufficient quantities but do not constitute. 


a chemical amendment. The gypsite on 


the claims constitutes a valuable mineral. 


for use in. amending alkaline pone jn the 


Nevada area. 


ee ee * 


The unrefuted testimony i is to the effect 


that gypsite causes a chemical reaction 
on alkaline soils thus making them more 
productive. It is a chemical as well as a 
physical amendment of the soil condition, 
whereas blow sand, decomposed granite 
and decomposed rhyolite merely change 


the soil physically when added in suffi- 


cient quantities. They merely flocculate 
the soil and make it more friable ; in other 
words, they loosen the soil and allow 
- greater penetration of irrigation water. — 
- Gypsum has a definite chemical for- 
mula whilé blow sand, decomposed gran- 
ite and decomposed rhyolite do not. They 
are igneous rocks and more or less inert. 
In United States v. H. V. Storey et at., 

Idaho contest 010171 (August 17, 1960), 


the Director, in holding the decomposed. 
- rhyolite deposit on the claims to be a non- 


locatable mineral, stated: 
. 471-588—72-——__-4. 


“The evidence shows-that the rhyolite 
from the claims is an inert rock which, ‘ 
when crushed and added to soil, serves to 


make the soil more friable; it is also used — # 
asa base in some fertilizers. But used for ~ 
these purposes it is but a common fill ma-. © 


terial serving no greater purpose than _ 
common sand and a- host. of other- 
materials; ee ne 

“The material from these elaine is ‘not 


shown to be unusual or exceptional in | 
nature nor different in chemical: ‘com-. «.” 
position from other igneous rock. It has 


no qualities that it does not share with 
other similar deposits and its use is: lim- . 


ited for agriculture merely as an additive, | ee : 
‘Similarly as myriad other materials, to woe 
Conse- 


increase the friability of soil. 
quently, we find that the material is not 


a mineral subject to location under the — 
mining laws, nor is the land in which 
itis found, because of it, mineral in < 
character. KB. . 


The inference that we dvaw from the. | 
above statements is that if the material — 


had some different chemical composition | | 


from similar materials that improve 


soils, other than to increase their friabil- 
ity and serve as fill material, it might be — 


considered a locatable mineral. 


We agree with the: Bureaw’s rea- x 
soning and. its conclusion that the : 


- gypsite on the claims is not non- ~ 


locatable merely because it is used | 
in agriculture to SBN alkali 
solls. Se | 
Before we consider the substan- . 
tive issues of this case, it is best to 


consider some preliminary proce- -- 


dural matters raised by the appel- 


.lants. The first is whether the deci- - 


sion below should have ex cluded 


from reconsideration the quarter- «4 


section on ‘the Enterprize claim. 
For reasons stated later, 1 we find. 
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> that the edeica to selnde this por- 7 


_ ton of the claim was premature. 
The second preliminary consider- 

ation is the appellants’ apparent 

contention that it was improper for 


the Office of Appeals and Hearings 


to go beyond the question of the lo- 
! " catability ot gypsite, when the Field 
‘Solicitor has made a judicial ad- 
' mission as to the elements of dis- 


cx covery. We disagree with the ap- 


~ pellants and find that there was no 


~ ervor on the part of the Office of Ap- - 


.. peals and Hearings in considering 
evidence beyond the question of lo- 
_ catability. The record contains no 
 éyidence that the Field Solicitor 
-who ‘presented the case for the 


- United States made an admission 
th vat all the requisites of discovery 


were met by the appellants and that 
ee of the statutory requirements 


- could be dispensed with. It does ap- 


~ pear that the Field Solicitor empha- 
sized locatability as the initial 
element of a valuable mineral dis- 
covery. However, the locatability of 
the mineral alleged to constitute a 
- valuable mineral deposit is only the 


» first step. in determining the valid- 


ie ity of the claims. 


@-At the opening of the hearing, the Field | 


- Solicitor stated (Tr. 7-8) : 

“Mr. Aho, do you have any opening state- 
“ment? 

“VR. OTTO AHO: Yes, In order to satisfy 
the earlier: discussion I had with Mr. Sinai, 
the Government here, of course, is not ques- 


oe tioning the. manner or-the propriety of the 


‘location of. the claims involved in--this pro- 
ceeding; and secondly, the Government is 
not. questioning or raising any issue concerning 
the assessment work done on these claims. 
As the Examiner pointed out, the only issue 
involved here is ‘the validity of the claims in 


“question. It appears further that the primary 


issue, if- not the sole issue, involved in this 


1965) ; 
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Even if the Field Solicitor. had. 
made such an admission, “we need 


"- not pass upon. its effect. i in this TO- 
P p 


ceedings. The Department. has: am- 
ple authority to refuse to issue a 
patent and to order further proceed- . 


ings at any time before patent 


issues. to determine whether the re- 


quirements essential to establishing 


the validity of the claim have been 
met. United States v. H. B. Webb, 

1 IBLA 67 (October 15, 1970);_ 
United States v. Hleanor Gray. ebdl., 
A-28710 (Supp. IT) (April, 6.2 
United States v. United 
States Borax Company, 58 I.D. 426 


(1943). 


We now consider the third j issue, 
that the opinion of the Office of Ap- 
peals and Hearings was in error for © 
not finding that the Government 
failed to carry its burden of proof 
and, consequently, that the appel- 
lants are entitled to the patents. We. 


find that appellants, in maintaining 


this position, misconceive what is 
meant by the government’s burden | 
of proof. _ 

The obligation of the government, 
in maintaining its burden of proof 
in a land contest was described in. 
Foster v. Seaton, 271 F.2d 836 (D.C. 


proceeding, is whether or not the material’ 
on the claims, namely, gypsite, is a mineral 
which is or can be located under the mining 
laws, and it is the Government’s prime con- 


-tention that gypsite is not a mineral. within 


the meaning of the United States Mining Laws 
and all the claims in question were located 
prior -to 1055 Ol, excuse, me. One claim was - 
located after ’55, and that was the Enterprise 
[sic] Claim, in 1960. 
“I believe that completes my opening state- 
ment. before I make an offer of the Govern- — 
ment’s Exhibits. Do you wish to make any 
statement at all?” ~ 
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| Cir. 1959). ele eagementned that 


in land ‘contests the government 7 
must initi ally establish a. Prune 


: facie case. Td. at 838, Prima facie 


means that the case 1s completely 
adequate to support the govern- 


.ment’s contest of the claim and that 
no further proof is needed to nullity 
_ the claim. See Ballentine’s Law Die- 
tionary 986 


evidence but the contestee is also 
obliged to establish his own case and 


to see that it meets the statutory 
requirements for a patent. 30 U.S.C._ 


sec. 22 (1970). To meet its burden 
_.the government is not required to 
- negate all the evidence required of 


the patent applicant. United States 
v. William D. Pulliam, et al., 1 
“{BLA 1438, 145-146 (December 8, 


1970); United States v. Bryan 


— Gould, et al., A-80990 (May es 
1969). Therefore, once ‘the govern- 


ment’s witness, Shepard, testified 


as to the nature and use of the gyp- 


site, and stated that in his opinion 


the mineral gypsite was not a min-— 


‘ eral that. can be used as a basis for 
a valuable mineral discovery, Tr. at 


| 89, 42 , the government established | 


8 er facie case. 

«We now come to the dispositive 
issue of this appeal: whether the 
appellants have made a valuable 
' mineral discovery that would en- 


title them to a patent under the 


United | States mining’ 


(3d ed. 1969). Of | 
course, the contestee has the oppor- : 
tunity to rebut the government’s — 


_ laws. 50. 
U.S.C. sec. 22 (1970). We agree — 
with the decision of the Office of - 


, 1972 


| Appeals and neue thot pee evi- . 
clence in this case is inconclusive. as | 
to whether a valuable mineral dis- 
covery has been made. A discus- 


sion of the rules of discovery will. 


show the deficient points | or the © oes 
appellants’ case. : oe 
The basic principles of ing sett ae 
cable to this case are now well- 


established and need no extensive « 


elaboration. For a mining claim to. 
be valid there must be discovered 
on the claim a valuable mineral oan 


deposit. A discovery exists - 


2 ee [W ]here minerals have been ee ate 
found and the evidence is of such a char- . 
acter that a person of ordinary prudence 
would be justified in the further expend-. - 
_ iture of his labor and means, swith. a’ nes 


reasonabie prospect of success, in devel- 
oping a valuable mine * * *, eh 
Castle v. Womble, 19 L.D. 458, 457 o 
(1894) ; United States v. Coleman, a 


890 U.S. 599 (1968). ade 
This test, the prudent r man. eal, a 


ras been’ rod to require a show-’ 


ing that the mineral in question can : “ 
be extracted, removed, and pres- | 
ently marketed at a profit, the so-’ ' 


called marketability test. United 
States v. Coleman, supra. This pres-: 
ent marketability can be demon- - 
strated by a favorable showing as | 


‘to such factors as the accessibility ; 


of the deposit, bona fides in devel-— - 
opment, proximity to market, and 
the existence of a present demand. 


Tn addition, there must be a-dis- — 
covery on each claim. The appel- 
lants must show as to each claim ..— 
that they have found a mineral de-~ 


posit which satisfies the prudent ; s 
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man ein as s( Gomiplomented by the | 


| marketability test. United States v. 
Frank and Wanita Melluzzo, m 6 


' LD. 181,189 (1969). : 
. The appellants did not offer any 


testimony as to the amount and na- 


ture of the gypsite in each of the 
_. claims. They contented. themselves 


with general assertions.covering all 
the « nin as a unit. It is not enough 
to offer evidence simply for the 


claims as a unit. United States v. 
. Chas. Pfizer & Co. Ine.. 76 LD. 331, 
- 847-848 (1969). 


The Government's examiner, i 


es boring under a misapprehension 
that gypsite used for agricultural 


: purposes was not a locatable min- 
~ eral, made a limited examination of 


the claims, After satisfying himself. 


that there was some gypsite on all 


the claims, he did not take any sam-— 
. ples from five of them (Tr. 22). Be- — 
fore the Secretary disposes of land » 
-. under the mining law he must be > 
- gatisfied that the requirements of the 


law have been met. United States 
v. New Jersey Zinc Company, T4 
LD. 191, 206 (1967). One of the es- 


. ~ sential gleinents of the process by 


which the Secretary reaches his de- 


. cision is an examination of the claim 
by Government mineral examiner. 


For this examination to be useful, 


the examiner must be apprised of 

the legal basis on which the exami- — 

- ° nation is made. Now that the issue 
as to locatability of gypsite has been 
resolved, the claims should be ex-. 


amined as they would have been if 


_ the examiner had been investigat- 


, ing a claim located for a deposit 
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Sele locatability was not in ques- 


tion. | 
Furthermore eae are. seven. 


: Ce involved in the three patent 


applications. The contestee’s wit- 
ness did not attempt to demonstrate © 
how much gypsite had been re- 
moved from each claim, Tr. 108, . 
104, but restricted himself to testi- — 


3 fying as to the annual sales from all © | 


the claims combined, except the 


| G-ypsite No. 2 Extension which had 


not been mined. The sales varied 


from 190 to 8,281 tons a year (Tr. 


106-108). The total deposits on the 


claims another of contestee’s wit-— 
ness, stated were at least 325,000 — 


tons of “high grade” deposit (Tr. 
154). In addition there are other 
deposits on patented lands owned 
by the. contestees (Tr. 105, 106). 

- Thus, the minerals on the claims 


far exceed the market for them. At 


the rate at which the contesteeshave _ 


been mining there is enough gypsite 
‘on the claims to last 150 years. If 
the equal amount of low grade de- 


posits is considered, then the de- 
posits on all the dais would sat- 
isfy the market for an even longer 
period of time. | 

Asthe Department held in a simi- 


dar case, United States v. Robert FE. 
Anderson Jr., et at., T4 LD. 292 — 


(1967), where the deposits of per- 
lite in a group of claims were es-_ 


timated to satisfy the production | 
that the claimants expected to 
achieve for 240 years. | ig 


If a patent were to issue for ‘all. the 
claims, it is extremely unlikely that the 
claimants would, or could economically, 
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. aeicit most of them 6 years ‘6 come. 
The result would be that.instead of fos- 
tering the development of. mineral re- 
sources a patent would merely place pub- 


aa ) lie lands in private hands and make them 
*.. “MLO longer available for other disposition 


or. public use. . 
Hssentially the same situation, involy- 
ing: the fact that only some of the min- 


eral deposits could be marketed from 
claims in an area in which there was a 
tremendous number of Similar deposits, 


- Was discussed in ‘a recent ease. In affirm- 
ing a. Departmental decision holding cer- 
tain sand and gravel claims invalid, the 


- eourt first remarked that there were in- 


excess of 800 sand and gravel claims 
encompassing -100,000 or more acres in 
the Las Vegas area and then Said : 

“If we were to judge the case solely on 


the basis of the conflicting evidence bear-- 


ing upon the theoretical marketability of 
the sand and gravel from the Bradford 
Claims, we would be inclined to agree 


with the Hearings. Cfficer rather than 


the Secretary ** *.; But the record dis- 


closes a situation ve e, if the Bradford — 
Claims could be sustained on the hypo- 
thetical and speculative opinion evidence — 
relied upon by the plaintiffs, each of the | 


claims in the valley comprising over 
100,000 acres might be separately vali- 


dated on the same sort of theoretical evi- _ 


dence. The end result would be that 
100,000 acres of public lands would have 


-been patented as valuable for mining, | 


where it is evident and shown by the ree- 


ord that not more than one percent of the 
material might have been marketable in 3 
the peesonanly foreseeable. future. — 


“#* ® Sand and gravel of the same 


general quality found in the Bradford 
Claims is readily available in thousands 
of adjoining acres. The burden of the 
proponent, plaintiffs here, is not sim- 
ply to preponderate in the evidence pro- 


| duced, its burden is to produce a prepon- 


derance of credible evidence, and ‘the 


- Osborne v. Hammitt, 


trier of frets is not cence to. believe or . . 


to give weight to testimony which is in- | 
herently incredible. It is apparent from | 
the evidence that if, in June 1952, owners. _ 


of other claims near Las Vegas hia com- > 


menced to produce and'market sand and. 2 
gravel from their properties, such action se 
would have filled the theoretical | ‘void 


in the supply of the material to the as 


Vegas market, rendering. the Bradford : 
“Claims valueless. The plaintiffs failed to 
enter the race to supply the theoretical _ 


insufficiency of production of sand. and 
gravel. If they had ‘done so successfully, 
they would have satisfied | the require. 


ments of Foster v. Seaton (supra) [271° 
F.2d 8386 (D.C. Cir. 1959) ] by providing 


bona fides of development and present _ 
demand. heir failure so.to act conitra-. 


dicts the speculative, hypothetical and: 


theoretical testimony on which they rely. - 
Civil. No. 414, 
United States District Court for the Dis- ° 


trict of Nevaida, August 19, 1964. i 
_ While contestees’ claims cover only — 
_ 2,300 acres not 100, 000, the disproportion 


between the reserves of perlite ‘on. the © 


- Glaims and the market for perlite in the 


country as a whole, let alone that market - 
in which the contestees could reasonably 
expect to sell, is similar enough to. make 


the court’s observations pertinent and, 


indeed, controlling. - 
It is difficult to see how the purposes 
of the mining laws would-be accomplished 


by ‘patenting all the mining claims, and.. ; 
thus depriving the United States and the: . 


public of any other use of the land, when. 


there is no reasonable probability oreven _ : 
possibility that more than a fraction of. | 
the deposits could be exploited within ' 


the reasonably foreseeable future, even 
making allowance for the reserves neces-| 
sary to sustain a mining operation. Justi- 


fication exists only for holding valid those 
claims which would supply contestees 
with the deposits necessary to carry, on - 


an operation of the size they contemplate. _ 
for a reasonable period of time, for in a 
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a a economic sense ay those deposits 
at a a reasonable prospect of a market. 

| ~The Department then held valid. 
.-. two claims having estimated re- 
_. serves sufficient for 30 years of op- 
~ eration ‘and held null and void 14 

_ other claims. United States v. frob- 
ert £. Anderson, Jr., et at. » Supra. 


_ Applying the same reasoning to 
the Bunkowski- claims, we would 


_ conclude that there is no justifica- 
tion for validating all of the claims, , 

ba, ed else being regular. While in the 
Sed Anderson case, supra, the’ testimony 
. . established the quality and quantity — 
_ of the deposits on the claims held 
a valid, there is no evidence in this 
ease as to the specific quality and © 
an? quantity of the deposits in each of 


~ the claims. Thus, on the basis of the 


“es present record a delamination can- 


not be made as to how many (if 
any) of the claims would be re- 


quired to supply the market that 
the appellants — would reasonably 
~ anticipate. The Bureauw’s decision is 
-, . modified to include this factor as an 


_ item to be considered. _ | 
The appellants also allege that 


- the Bureau decision adopts a new 
rule for. discovery by requiring 


proof of an assured future market 
.as well as.a current one. The Bu- 
', rean applied the regular test as to 
nonmetallic deposits of widespread 


occurrence.’ its comments on the 


possible loss of markets were related 


more to the quality of the remain- 
ing deposits than to the likelihood | 


a of a market for gypsite of market- 


"Bureau decision at 8. 
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2 able grade. A mineral claimant 


must .establish that the claim con- 


‘tains a valuable mineral deposit fore. 
which a market exists. An ex-— 


hausted deposit or past sales for a — 
mineral which no longer can be sold 

cannot support a patent applica- 
tion. United States v. Estate of . 


Alwis F. Denison, 76 I.D. 233, 253 
—(1969).°. Sumilarly the concept of a - 


future profitable market is an inex- 


tricable aspect of the prudent man ~ 


rule. The testis whether on the basis 


of the facts known at the present ~ 


time a profitable operation might be 


‘expected to be developed.*° There-_ 
fore, the size of the present market 


and its probable continuance are a 


matter of legitimate inquiry. 


For these reasons, then, a further 


| hearing is necessary to develop AS 
to each claim, the quality and quan- — 


tity of the gypsite deposit, the size 
of the market in relation to the de- 


posits and which claims, if less than’. 


all, are to be patented. 3% 
There remains the Bureau’s hold- 


‘ing that the north half of the En- . 


terprize claim is noumineral in 


- character and that the claim 1s null | 


and void to that extent. 
Generally the rule is that’ one. 
valid discovery can support an as- 


sociation placer claim of up to 160 


acres. Once the land’s mineral char- 
acter is contested, however, the pat- 


_ent applicant mus st establish that the 


8 fd. at 14. 

8 For a full discussion see. the Deion case,. 

‘Hichel, 447 

F.2d 80 (90th Cir, 1971). , te 
10 ate : 
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area in which no miner ral hadi 
is proved is mineral in char acter as: 
to each 10-acre tract within the en- 


tire claim. If the contestee fails to 


establish the mineral character of 


any 10-acre tract, that tract is ex- 
cluded from the patent. Crystal 
Marble Quarries Co. v. Dantice, 41 


LD. 642 (1913). 


‘The initial question in rece 


ing the mineral character of the 


land is whether there is any evi- 
dence that minerals exist on the con- 
tested 10-acre tract. The appellants 
are correct in their statements that 


proof of that fact can be made 
through geological inferences, such _ 


as aes of a discovery. State of 
California v. E. O. Rodeffer, 75 I.D. 


176, 180 (1968); Central Pacific 
RB.R. v. Mullin, 52 L.D. 578 (1929). 
Therefore, to consider the mineral 


character of a claim prior to con- 
sideration of the mineral discovery 
within the claim could be prema- 


ture. To dispose of the question of 


mineral character first and then 
consider the proof of discovery 
would deprive the applicant of the 


full benefit of the inferences to — 


which he is entitled. Crystal Marble 


Quarries Co. v. Dantice, supra, at 


6463 Central Pacific R.R. v. Mullin, 
supra, at 575. However, proof that 
the minerals exist is not sufficient to 


establish the mineral character of 


the land for it is the duty of the ap- 
plicant to further establish that the 
conditions were such as to reason- 
ably engender the belief that the 


land contains mage: in such quan- a 


tity and quality as to render its exe: . is 
traction profitable and té justify a 
expenditures to that end. State of © - 


California. E. O. ea supr a, :. : 
at.179.- 3 


The appellants in. this case lave fa 
not produced any evidence that g gyp-., 


site exists ou the SW 14 NW Ys sec. s 
2, T. 15 N., R. 20 E., M.D.M., other 


than possible inferences which may en 
be drawn from inconclusive evi- - 
dence of discovery. Nor have they 
produced evidence sufficient toshow .- 
that the minerals that may exist on | 
this tract would be marketable 
within the meaning of. Rodeffer. _ = 
But, we vacate the decision of the —_ 
| Office of Appeals and Hearings as. 
to the exclusion of the above portion ee 
of the Enterprize claim, and re- 
mand for reconsideration the deter- 
; mination. of the mineral character 
of this portion of the claim along 
the reconsideration . of the. 7 
other aspects of the contest so that. — 
appellants may have an opportu. oe 


with 


nity to have their 
reconsidered. — ar 
- Therefore, . pursuant to the ee 
thority delegated to the Board of _ 
Land Appeals. by the Secretary of. : 
the Interior (211 DM 13.5; 85 FR. °° 
12081), the decision of the Bureau 
of Land Management is. vacated’ ~ 


case fully a 


insofar. as it held invalid the north - * 


half of the Ente erprize claim and. 


affirmed as modified as to the rest, 
and the case is remanded to ce a 


Bureau of Land Management for ; 
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- proceedings: : 
52 eee 


een 


“Mares Rrvvo, mu emb er, 


re Wa CONCUR: 


af Ew ARD W. Srommme, Mt ernbber 
oe ‘concurring separately). | 


= Doveras _E. Henrrquss, Mu ember. 


EDWARD W. STUEBING, CON- 


3 CURRING SEPARATELY. | 
. In this case I have been obliged 
to abandon my initial inclination, 


__ which was to regard gypsite which 
is solely valuable as a “soil amend-_ 


ment” or “conditioner” as non- 
| locatable under the mining law. 


Gypsum, a product of relative 
purity with a broad range of uses 


cand products, quite clearly is lo- 
. eatable. Gypsite, on, the other hand, 
consists of an incoherent mass of 
very small gypsum crystals or par- 


ticles heavily mixed with other ma- 
terials of the earth such as clay, silt, 


silica, etc. Such gypsiferous mate- 


rial is extremely abundant and 


| widespread. 

‘The separation of the impurities 
_ In gypsite in order to obtain gypsum 

of the purity necessary for the man- 


~ ufacture of gypsum products is eco-. 
_ nomically impractical with the low 

. percentage of gypsum found in gyp- 
site deposits such as those which | 


_. are the subject of the case. | 
. Other mineral materials which 


aie have no particular use other ~ 
-- than as soil additives, nutrients, 


conditioners or amendments have 
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“been held to bs non- sloctite slo. DA ese. | 
include decomposed rhyolite, top 
soil, blow sand and peat. Although 


these materials may react differ- 


~ ently than. gypsite (some, perhaps, 


bemg even more beneficial), these 


other materials would seem tobein 


the same general category as gyp-. 


site which is useful only for the © 


improvement of agricultural soils. 
_ The production and use of gypsite. 
involves simply scraping up the ma- | 


- terial from the claims, hauling it to 
wherever it is wanted, and ee 


ing it on the ground without proc- | 
essing or beneficiation. of any kind.. 
It is merely a matter of redistribut- 


ing material from where it occurs 


naturally to someplace where it is. 


desirable to have 1t returned to the 


earth. In this aspect gypsite has 
much in common with a number of | 
other non-locatable mineral ‘mate- 
rials such as fill dirt, road base and 
ballast rock. While all of the afore- 
mentioned materials may serve ben- 
eficial uses and have commercial ~ 
value, they have never been re- 


garded as locatable minerals. From 
this standpoint even common brick 
clay, which the Department has al- 
ways held to be non-locatable, isa 


mineral of a higher order than gyp- 


site, since the clay is treated, proc- 


essed and formed into a manufac- 
tured commercial product. The — 


Department has never recognized 


marketability as the sole test of the 
validity of a mining claim. United 
States v. Mary A. Mattey, 67 ILD. 


63, 65 (1960). 


Nevertheless, I am compelled. to 
recognize that: these arguments are 


_ APPEAL. OF MISHARA CONSTRUCTION COMPANY, IN cA 
oe March 1s, 1972 7 


inadequate e nent avene the well- 


7 reasoned and persuasive rationale 
of the main opinion. My efforts to 


buttress my original viewpoint ‘by 
the citation of strong authority has 
yielded’ only the weakest kind of 


legal support. Accordingly, I must. 


- concur in the holding that gypsite 


ds, after all, a mineral subject to 
location under the general mining . 


Jaw, and T concur in the need for 


~ a remand of the case on the issues 


| | oan 
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‘TBCA-869-8-70, | 


Appéal os Contract No. 14-17- - 


— 008-16, Bureau of Commercial 
Fisheries, uae and Wildlife Serv- 


ice. =. | 
3 Motion Dismiss Pen | 


— Contracts: 
‘tion: Notices—Contracts: 
and Remedies: Generally—Rules of 
Practice: Appeals: Dismissal | 
A motion to dismiss will be granted where 
the record on the motion shows that the 


Government has been prejudiced by the 
-eontractor’s delay of at least nine years 


in presenting notices of claims, or by fail- 
ing to present to the contracting officer 
for that period of time data with respect 
to claims as to which notice was initially 
| given, Eggers.& Higgins v. United States, 
185 Ct. CL. 765 (1968). | ) 


- Contracts: Diawites gaa Remedies: 


Surisdiction—Rules of Practice: Ap-. 


ca Dismissal — 


Generally—Contracts: 


Newton . | 
for the Government, Mr. Moody RR. 
- Tidwell, ITI, Mr, Charles D. Goldman, — 

| Department Counsel, Washington, D.C. _ 
“Decided A arch 18, 1972 fated = 


Construction and Oper an 
‘Disputes. 


In the absence of a contract. ‘provision — 
authorizing a ‘contract. price adjustment - 
for delay, claims. for pay-for- -delay . are 
breach of contract claims not. within the | 
~ Board's jur isdiction.— 


Disputes iti Beniedies: . 
Disputes. and | 
Appeals—Rules . of ee | 


Contracts: 


Remedies: 


tice: Appeals: Dismissal 
Where claims. presented on ‘appeal. oe 


the contractor are in fact claims of sub- 


coutractors which, on the record, appear: © 
barred as enforceable claims’ ‘against. the, 


contractor by a state statute of limita: ~ 


- tions,. they will be dismissed. 


APPEARANCES: For the appellant 2 


Mr. William Kopans, Attorney at Law, . 
Highlands, Massachusetts; 


Opinion by M: r. Founer a 


INTERIOR BOARD Or 
| CONTRACT APPEALS | 


On December 27, 1957, appellant . 


was awarded a contract in the esti- 


mated amount of $371,100 for the. 


_construction of a Gahories research _ 
laboratory building at Woods Hole, © 


Massachusetts, to be completed in : 
600 days. Notice to proceed was re- 
ceived by appellant on February 6, — 
1958. Extra work orders, changes. 
and modifications increased the — 
price to $411,695, and extended the 


time of pertormanes to Decem- — 


ber 14, 1959. Under a modification 
to the contract executed J anuary 18, ° 


1960, the Government. took posses- - 
sion, although work was not totally 


completed until February 26, 1960. — 


‘The contract was substantially com- 


pleted on December 15, 1959, result- _ 


of time. 
the contracting officer on April 9, 


eee DECISIONS 


. : ing in the. assessment: a one e day’ S 
oe liquidated damages of $500. . 


On March 11, 1960, the Govern- 
ment sent appellant a final pay- 
- ment voucher in the amount of 
$20,979.75. The final payment 


~ voucher, included a release with an 


: exception for claims. In addition, 


/ the voucher stated that unless the 


‘claims: were presented formally 


oe within 90 days after receipt of final 
_ payment i * such claim shall 
be forfeited and all amounts due 
. under the contract will have been 


: pa in ee - (pes File Exhibit 


| 18). 


| The final ‘payment voucher was 
executed by appellant on June 18, 


.- 1969, and returned to the Govern- 


a mént. Appellant reserved 21 claims 


in the amount of “$65,000.00.” (One 
 ~¢laim, number 12, was subsequently 


: dropped). The claims were formally 
_. presented to the contracting officer 
on October 27, 1969, within-90 days 


. of receipt by mepellant of payment. 


. Ina decision dated July 17, 1970, 


s the contracting officer reviewed the 


history, and noted that Claims 1-11, 


and 13-19 requested $57,498.65 and 


_ a total of 370 days of tame, Claims 
20 and 21 each requested one day 
The decision stated that 


5 1970, informed appellant that the 


- information submitted on the claims 
was not adequate to make deter- 


-minations on the facts and that 

additional data should be presented. 

_ As of the date of decision, the re- 
quested additional data had not 
“ ‘been See 


OF THE DEPARTMENT OF THE INTERIOR 


“E79 L.D: 


The. contracting officer then sailed | 
that : a 


* ok ee ee ee 2 


The Contracting Officer has deter- a 


mined that detailed engineering records 
necessary for the consideration of these 


claims are not available. It is more than. 
10 years: since the work was completed 


and as much as 12 years since some | of 
the questions arose. The engineering 

records. would be an absolute necessity — 
for evaluation of the contractor’s claims. | 


oe % % 4 x * 4 


The Contracting Officer finds that the 
Contractor wdited an unreasonable 


length of time before filing the subject 
claims under Contract No. 14-17-008-16 
and that the untimeliness of the claims 


has prejudiced the Government since it 


has denied the Contracting officer of the 
opportunity to determine the facts while 
engineering personnel were still i 
to assist and advise him. 

The contracting officer did not 
rule on the merits of any claim. Ac- 
cordingly, he did not waive the de- 
fense of untimely filing resulting 


in prejudice to the Government. 


Eggers & Higgins v. United States, — 
185 Ct. Cl. 765, 782 (1968). 

‘This appeal followed and, after 
several procedural stops and starts, 
the Government filed a Motion to 
Dismiss on November 15, 1971. The. 
Government’s basic position is that 


the claims were untimely filed to the 


resulting prejudice of the Govern- 


ment, citing L'ggers & Higgins v. 


Untied States, 185.Ct.-Cl. 765 
(1968). The Government asserts 
that some claims are also for breach. 
of contract. In addition, the Gov- 


ernment has raised the issue of ap- : | 


plicability. of the Severin doctrine. 
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aoe Each of these positions is , discussed 
~~ below. : 
Appellant contends basically that : 
the Government was given notice of - 


. the claims in 1959 or 1960, and that 
| accordingly Liggers & Higgins does 


a not apply. 


In Eggers & Higgins, the Court of 


- . 'Claims dismissed a petition appeal- 


‘Ing a denial of a claim by the Vet- 
- eran’s Administration Board of 

Contract. Appeals. The VA Board’s 
position was that the Government 


had been prejudiced by the plain- 


tiff’s long and unreasonable delay 
in furnishing notice of.the claim. 
The plaintiff had waited five years, 
until 1965, before presenting a 


“money iain based upon accelera- 


tion. of performance which must 


- have occurred, if at all, prior to | 


, April 1960. It is noteworthy with 
respect to the present case that in 


Eggers & Higgins,.the 1965 accele- 
ration claim was based upon ai ex- 


change of correspondence in 1959, 


wherein plaintiff had requested a, . 
- two month’s time extension, which 


. was turned down by the’ Govern- 
- ment (it is not clear, however, if the 
- denial was in the form of an ap- 
pealable decision). 

As we read Eggers & Ht iggins, the 


-- question -of whether the delay in 


giving notice of claim is prejudicial 


-.to the Government is an issue of 


- fact, to be decided on the record on 


__ the motion. Accordingly, we must 
examine the factual record on these. 


issues. What notice of the claims, if 
_ any, was given to the Government 
- during the course of the project, and 
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to what extent. is ‘the Government ao) 
prejudiced either by lack of notice - 
or failure.to submit.claim data ‘Prior: oi 
to 1969. a 


The evidence before ie ree on. 
the motion consists primarily of 
affidavits and documents, suchas | 
letters. We have examined the cor- 
respondence contemporary with the 
job with an eye to two matters (1). 
is there evidence of noticeofaclaim, 


and (2) did the correspondence sup- _ 


ply a reasonable basis for contract-._ : 


ing officer action. Our observations — 


as to each claim are as follows: 


Claim 1, for $1,181.56, respecting | 


movable oie: partitions. ‘Letters : 


of April 8, 1959; April 29, 1959; i 


May 20, 1959 and June 5, 1959, all | 
clearly indicate a dispute aiid anin- - 
tention to file a formal claim. A’ Tee. 
quest is made to turn the matter over 
to the contracting officer for deter- 
mination and. finding. of fact. The vl 


amount. involved is not stated. a 
Claim 2, for S538, 90. and 46. dare “af 


Perr a gravel cleat installation 
on the roof. The letters clearly show 
a dispute. A letter: dated Septem- ae 
ber 4, 1959, asks for 6-calendar 
weeks: of time. In a letter dated : o 
September 10, 1959, the regional: — 
engineer rood to. Seon ene ad= 
ditional time to the contracting of... 
ficer, (Interestingly, the documenta- an 
tion of this claim includes a letter. | 
dated September 22, 1959, reporting 
on a conference with the Govern- | 


ment at which both appellant: and . 


his present counsel. of record were 9. 


present.) On September 95,1959, a ; 
6- -week’s time extension’ was. again 


ae eel. as to sich the So 
--. ment, on October 20, 1959, requested 
more detail: On November 3, 1959, 

‘appellant submitted a chronology of 


| correspondence concerning the dis- 


- pute. In a letter of December 99, 
1959, appellant stated “we herewith | 
_, file a claim: for payment for the 
work” (repair of wind damage to 


gravel cleat). Nowhere is an amount 
mentioned of the cost to 0 appellant 
for the repair. 

Claim 3, for $6,569. 7 7 and 60 days 

of time. for repair of masonry 
_eracks. There appears to be three 


‘items of work involved. First, a let- 


. ‘ter dated October 2,.1958, refers to 


. the intention of appellant to submit - 


a-claim and costs for “toothing” 
masonry instead of using metal ties. 


Tt is not at all clear if this item is 


‘pursued even today. Second, a let- 
‘ter dated November 10, 1959 states 
~“We herewith file claim for addi- 


tional compensation and an exten- 


sion of time for the additional work 
involved” in relation to replacement 
-of certain cracked tiles. Neither sum 
nor number of days are mentioned. 
' Third, ‘a letter dated December 7, 
1959, states that appellant expects 
reimbursement for costs, anda time 


_ extension, for repairing certain 
- exterior face brick. No cost data or 
age time data were submitted. - 


- Claim 4, for. $4,291.49 and 30 


days, for putting a shop coat of red 
’ lead paint on structural steel items 
- such as door’ and window frames, 


'- stairways and handrails to prevent 
_ ‘rusting and pitting. Appellant’s let- 


__ ter dated November 10, 1959, states - 
- that “We * *.* herewith file claim 
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for all ee incurred, and oe an ex-— 

tension of time for the additional ~ 
cost 

7 amount nor time delay are given. | 
~ Claim 5, for $2,655.89 and 40 
days for leveling a concrete floor. 
‘Appellant’s letter dated Decem- — 


work involved.” Neither. 


ber 23, 1959, advises the Govern- 


ment that appellant “* * * here- 


with file formal claim for all costs — 


incurred in the use of a ‘levelling 
agent.’ ” No amounts are meutioned. 
~~ Claim 6, for $275.40 for repair of 
‘heating system. In a letter dated 
“May 5,1960, appellant stated an in- | 
tent'to submit complete bills for all 


repairs, claiming that the repair 
work was not required by the con-— 
tract. In a letter dated October 7, 


1963, the Government acknowledged 


a letter from appellant dated Sep- 
tember 5, 1963 (not in file) and 
agreed that the incident “is no 
longer an issue” and “can be consid- 
ered. closed” and that “* * * the - 


Government will make no claim, for 


damages * * *,” 
‘Claim 7, for $3, 532.50 in increased 
costs and 60 days for delay in fur- | 


nishing starting dimensions for ceil- 


ing tiles. A letter from appellant 
dated March 11, 1959, states that un- 


less instructions are received in 14 


days, he will file a formal claim for 
delays and costs incurred due to 
those delays. No amount was .sub- 


mitted at the time. It is not at all - 


clear from the present record 
whether the amount presently 


claimed is for delay costs or relates 
to extra work performed. If the for- 


mer, the Board has no jurisdiction 


over the claim in | absence of a pay- 
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— for- Rhye her (Ges é. 9: - Were Re 
Atkinson Company, TBC A-795-8— 


69 (January 6, 1970), @ LD: 1,.69-2 


BCA par. 8041.) 


Claim.8, for $1,020 and 8 days for. 


painting. “exposed” piping. A letter 
_- dated December 8, 1959, from appel- 
lant states in part “Please be ad- 
_ vised that we intend to file claim for 
all costs involved in this particular 
operation * * *.” And “We request 


that this matter be referred to the 


| Contracting Officer for determina- 


tion and finding of fact. ” Neither — 


- amount nor days are given. 3 
Claim 9, for $276.12 and 3 days 
7 for relocating ceiling strapping in 
the darkroom area. A single letter 
dated October 22, 1959, supports the 
claim. It states in part “Please be 


advised that the receipt and execu- - 


tion of these instructions will in- 


volve: an extra to the contract . 
amount, and an extension of con- 
tract time.” Neither amount nor 


time is stated. : 
Claims 10 and 11, for $26, 155. 19 
and 60 days for the alleged extra 


costs of working in the winter. The 


cost elements are for fuel, heaters, a 
truck, enclosure materials and in- 
_ereased labor costs. A letter from ap- 
pellant dated November 25, 1959, 


refers to Section 20 of the Cael | 


_ Conditions of the contract and states 
further : 


We herewith oat you on notice that ¥ we 


: intend to file claim for all costs incurred — 
in the heating of this building for con-' 
“ * * and for an ex- — 


- struction operations 
tension of- time for | the additional work 
involved. 


| Neither amounts nor ene are given. 


Claim 13. fo S607. 20 and 10 days _ 


a installing a 300-ampere service 
panel as ordered by the authorized. ie 
representative of the contracting » 
officer. The dispute seems. to be 
whether or not such a panel was re- a 
quired by the contract. A letter from ~ 
appellant dated October 9, 1959, 
requested $607.20 plus 10 days’ 


time. The Government. acknowl- | 


edged receipt of the letter: By letter 


dated December 93, 1959, secant | 
—— ee 


*% that this matter be forwarded 


to fhe Contracting Officer and entered into 


dispute in accordance with the terms of 


the contract. We request that. the Con- | 
tracting Officer make a finding of. ae , 


concerning this matter. 2 


Claim 14 for $1, 339, 50 abe 1 066 oe : 
eubic yards of fill at $1.25 per yard. 5 ae 


One thousand sixty-six cubic yards: 


was the difference between Govern- ~ 
ment calculations of fill (3,010 eubie =. 
yards) and appellant’s (4,109 cubic — - 
yards). A letter dated August 27, 
1959, to the regional director, Fish 
and Wildlife Service, requested. con- 
‘sideration of the matter. © Bias 
Claim 15 for $137.70 to eck cer- 
tain repairs to a refrigeration com- — 


pressor. A letter dated April 22, ~ 


1960, from appellant forwarded cor- 


respondence from the subcontractor 


and his bill for $119.74, to which ap- 
-pellant had added 15 percent. for 
overhead and profit. It does not - | 


pear to have ‘been presented as 
formal claim. a 
- Claim 16 for $7,541.70 and 90 a 7 


for installing cork refrigeration in= . 
| sulation rather than fiberglass. Ac-. 
_ cording to the correspondence there _ 


“ 


¥ 
soe = 


a 


was a aes over the manner 
” of testing fiberglass insulation and — 
~ its subsequent rejection by the Gov- 

-ernment. The correspondence indi- 
cates at most a request for a time ex- © 
_ tension based on an alleged delay in 
testing the material. — 


Claim 17 for $928.63 and 4 days 


- for cutting ceiling strapping to’ in- 
~ stall certain light fixtures. The rec- 
. ord does not indicate any evidence 
- suggesting that this item was ever 
_ the subject of dispute. Appellant. 
oe lumps this claim and Claim 9 to- 
gether with Claim 7. We do not see, 
however, that these three claims are 


all necessarily connected. 


Claim 18 for $276 and 2 days, for. 
| : the cost and time involved in mov- 
s \ Ing. certain filing cabinets delivered 
. ‘to the site by the Government. A 

letter dated October 15, 1959, states 


ome - im part: 


pee We wish * * * to put you on notice 


that unless instructions are received in 
the immediate future, these cabinets will 


- » charge the Government the cost of mov- 
ing these cabinets each time a move is 

— necessary. e 
Claim 19. sue dorm and 3 oe for 
| spray lacquering of certain cabi- 
__ nets. None of the contemporaneous 
a correspondence in the record in- 
» dicates a dispute about which appel- 
~~ Jant had an intention to make a 
z claim, 


.. be in our way on the site and it will be 
7 required that we move them several. 
~ times .in order to complete the flooring 

-and ceiling installations. If this becomes — 


‘necessary. then it. will be necessary to 


J 
? 


Claim 20, for one day of tims for 


; © elegy with respect to a choice of 
refrigerator door. Nowhere does the 
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‘cofrespondence’ indicate any delay 7 


due to this matter. | | 

Claim 21 is a claim for a one- aay a 
extension of time to erase the assess-. 
ment of one day’s liquidated dam- 


ages ($500). The documentation 
refers back to the other claims 


herein described as the oe for the 
time extension. | 

On the record as resented by: this 
correspondence we fail to find any 


reasonably adequate notice of claim. 


with respect to Claims 6, 16, 17, 18, 


19, 20 and 21. Notice, more or less, 
_ either of an intention to file a claim, 


or as a request for consideration of a 


dispute or an extra, appears evi- 
denced for Claims 1, 2, 3, 4, 5, 7, 8, 9, 
10, 11, 18, 14 and 15. Whatever no-— 


tice is deemed given as to the latter 


_ group, none of the latter specify the 


contract provision involved (ex- 
cept as to Claims 10 and 11), the 
amount of mouey claimed (except 
as to Claims 18, 14.and 15), or when 
the delay occurred if time was re- 


quested. Government responsibility 


is alleged only in the broadest terms. 


“In his affidavit, Jordan H. Mis- 


hara does not add to what is re- 


vealed by the correspondence on the: 


issue of notice. His position as to. 


supplying additional claim data, is, 


however, succinctly stated... 


‘When I was first asked to sign the. 


- payment youcher, I again insisted that. . 
the claims be discussed, if necessary and ~ 
decisions made where requested. I’ was 


told by Mr. DePiro that it might help it : 
I would document the costs involved in 


each claim. I replied that the issue of en-. 


titlement should not have to depend on — 
whether the amount of the claim was: 


$100.00 or $1,000.00 and I felt I was en-- 
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a titled to , the. Government's ‘position on ie 
merits eo 


In his. ufidavit. Mr. DePire (ke. | 


| sistant Regional Director for Ad- 


ministration, National Marine Fish- — 


—eries Service), states that he was in 


contact with Jordan H. Mishara for 
a period of time up through Sep- 


tember 1964, during the course of 
work on another contract. involving 


appellant, and that he on occasion 


~ inquired as to when Mr. Mishara 
was going to return the voucher. He 
reports Mr. Mishara as saying that 
he was not ready to return the 
voucher and file the claims because 
he was working on other matters. 

In his affidavit Kenneth A. Law- 
rence, the-contracting officer subse- 
quent to March 1961, recounts a 


meeting in April 1961, called with 


regard. to another matter, where he 
asked Jordan H. Mishara why he 
had not returned the final voucher 


and that Mr. Mishara’s response was © 
tothe effect that he would then have. 
to identify his claims and furnish 
full details within 90 days, and that. 


he was not ina position to do so. | 
Dudley Crawford, who was re- 


gional engineer for the job, deposed _ 


that it would have been his respon- 


sibility as regional engineer to help 


determine the merits, but that his 

' memory was significantly impaired 
by the passage of time.. 

Appellant also submitted the afi 


davit of David B. Graham, who was. 


‘supervisory engineer on the. job. 
Mr. Graham left Government em- 


ploy in 1961, and in December 1971, 


| moved to Hawaii. His affidavit con- 


CONSTRUCTION. COMPANY, 
March 18,1972 _ 


spondence and of plans and speci- 


fications as given him by Mr. Mis- — i. 
hara his recollection. has not. been. ~ 


dulled by time. 


The record also shows ae appel- He 
lant was not ignorant of administra-. 
tive procedures as to: contract ~ 
claims. On September 14, 1964, ap-. 
pellant executed a final. payment 7 
voucher on another job in final set-..' 
tlement of 87 claims, with one dis- 
- pute pending before ae Board. The & 
_ record further shows that from 1961 
to 1968, appellant prosecuted five ; a 
bid protests before the Comptroller’ 2 
General, and from 1962to 1970, ~ 
prosecuted 13 claims before Boards 


of Contract Appeals. 


On this record, as to those claims _ 
as to which some notice but no data. e 
was given, we are of the opinion — 7 

that the contracting | officer was rea- — 
sonably justified in requesting and 
expecting the appellant to supply — 
additional data with respect to his oo 
claims. Even though notice, in the 
broadest sense, was given, these let- 
ters alone do not supply enough in 2 
formation for a decision even. on: ‘ 
the limited issue of entitlement. To. 
‘require a decision from the con- | 
tracting officer under such circum- 
stances is tantamount to asking him. * 
to read between the lines of. oe ce 
lant’s notice and work up for him; 
self what he might reasonably _ 
consider to be the lair and the legal’. 
and factual basis for it. The con-~ — 
tracting ‘officer cannot reasonably 


BEE 


sists primarily ne Comuieatd ont tiie! ie 
merits of the claims. He states fur ne 
ther that after review of the corre- 
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| ‘, he. ‘ede to ce the contractor's S 
claim: presentation work for him, 
despite Mr. Mishara’s apparent. be- 


lief that he was entitled to a deci- _ 
~~ gion on the merits of entitlement 
on the basis of the bare notices. It. 
is not as if appellant did not have. 
- the cost data. His exhibits 56 to— 
~ 59 and 61 to. 62 to his answers to 


. the Government’s interrogatories 
show receipt by Mr. Mishara of sub- 


- contractor’s itemized statements in 


ie 1959 and 1960. 

_ Accordingly, we conclude that 
| he claims were untimely presented 
- for the contracting officer’s decision 
in any reasonably meaningful man- 
~ ner, and to the consequent prejudice 


of the Government which now finds 


itself ' essentially unable to defend 


| on the merits because of the dissi- - 


_ pation of its evidence in the 10 to 
12 years that have passed since the 
_ work was done. We think the pres- 
ent case is within the scope of the 


em holding. and rationale of Eggers & 


Higgs. 


‘In addition to ihe. sean of. 
prejudice the Government has also 
aroued that certain claims are for 


breach of contract, rather than for 


adj ustment under the contract. The 
Government’s position has merit as 


_ to Claims 10 and 11, which together 
are for $26,155.19 as the increased 


| costs, including temporary heat, of . 
working in the winter. According. 


to appellant, the contracting officer 
should have suspended the work 
“pursuant to Section 20 of the Gen- 


eral Conditions, which a as 


o follows: 


oe 1D: 


SECTION 20—TEMPORARY SUSPEN- | 
| SION OF THE WORK 


The Engineer shall suspend the work 


- by written order for such period or peri-- 
ods as are necessary because of extended. 


unsuitable weather or for such other con- — 


‘ditions as may be unfavorable for the 


prosecution of the work. Upon suspen- 
sion the work shall be put in satisfac- 
tory condition and properly protected, as — 
directed by the Engineer. In all cases 
of suspension of construction operations 
the work shall not be resumed until per- 
mitted. by written order of the Engineer. | 
Extensions of time will be allowed as pro- | 


vided in Clause 5(d) of the General Pro-. 


visions but no extension of time shall | 
release the Contractor and his sureties 
from their general obligations under the 


contract and performance bond. The 
. Engineer shall also have authority to 


suspend the work for such time as is nec- 


essary because of the failure on the part 


of the Contractor to carry out orders 
given or to perform any of the provisions 


- of the contract, but no extension of con- 


tract performance time will be allowed 


for such suspensions. 


The clause clearly provides nly : 


| for time as allowed by Clause 5(c) 
of the General Provisions (in this 


contract, Clause 5(c) of Standard 
Form 23A, March 1953 Edition), 
which in furn allows only for time 
extensions for excusable delay, but 
not money. As a claim for money 
based upon the failure of the Gov- 


ernment to carry out an allegedly — 


required positive task for the bene- 
fit of the contractor, and not a 
change in the work required of the 
contractor, the claim is for a breach — 


of contract. Central Florida Con- . 


struction. Co., IBCA-246 (Janu- 


ary 5, 1961), 61-1 BCA par. 2903. 


The Board cannot adjust. the price | 


884 U.S. 394 (1966). 


; APPEAL 


| et a contract Nbaanit a Santa pro- . 


vision provided for such an adjust- 
ment for the kind of claim 


Construction & Mining Co, 


In its motion to dismiss the Gov- 


ernment has also raised the question . 
of whether the Severin . doctrine 


might not apply to these claims, 
_ insofar as they are based on subcon- 
- tractor’s claims. The Severin. doc- 
__-trine, briefly stated, holds that a 
prime contractor can only recover 


on behalf of a subcontractor if the 
_ prime has already reimbursed the » 


subcontractor for the allegedly Gov- 
ernment caused additional costs, or 
if the prime contractor remains lia- 


_ ble for such reimbursement i in the 
future. See J. LZ. Simmons Com- 
pany, Ine. v. United States, 158 Ct. 


Cl. 898, 897 (1962) ; Nas P. Severin 


(1948), cert. denied, 322 US. 733 
(1944). 
In Pinine Bros. Conse Co. Vv. 


United States, 172 Ct. Cl. 1 (1965), — 


the court pointed out a seeming dif- 
ference. between ‘situations where 


the prime contractor was bringing 
an action for breach of contract — 


against’ the | Government (in the 
- Blount case, for delay. damages), 
_ where the. subcontractor exculpated 


_ the prime for the breach, and situa- 
_ tions where a provision of the prime 
- contract ‘provided ‘for adjustment. a 


In Blount, however, it appeared 


| that the plaintiff admitted liabiliy 
. tothe subcontractor, or that the in- 
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nilating Janguage of the aoe = 


tract did not cover contract. adjust- - 
nent situations. | 
presented. United States v. Utah 
i | 


Following Blount, this Board ap- i 
pears to have taken the position that 


Severin did not apply to claims for _ 

adjustment of contract price under 
contract provisions. The statements _ 

in these cases were, however, broad- 

_ er than necessary, since the subcon- 

tract either lacked exculpatory lan-° 
guage, as in R. C. Hughes Electric. 
TBCA-509-8-65 
(November 30, 1966), 66-2 BCA. 
par. 5989 and M acDonald Construc- — 2 
tion Company, IBCA-599-10-66 
(July 18, 1967), i. 
6450, or the exculpatory language» 
was: expressly limited to-breach,of |. 
contract situation, asin MacDonald .— 


Company, Ine., 
67-2 BCA par. 


Construction Company, IBCA-381 
(September 14, 1967 )s ora. BOA. a 


: - par. 6574. 
v. United States, 99 Ct. Cl. 485 — 


_ Subsequently, i in M orvison- IE nad . - 


sen Co. v. United States, 184 Ct. Cl. * 
661, 703 (1968), the court appeared - 
to leave: open the question of appli-. — 

cability of Séverin to claims for. — 
adjustment under the contract, — 
emphasizing, however, that the ie | 

den would be on the Government to 
On this 

‘point counteracting by implication, pS 
G.L. Christian and Associates, 160 D: ne 
Ct. CL. 1,9 (1963). _ 
The views expressed.in the Mo Of 
_rison-Knudsen case were antici- 
‘pated to some extent in Foster Con- 

‘struction Co., DCAB No. PR-36. | 


prove its applicability. ° 


(October 12, 1964), 65-1 BCA par. | 


4787, In Foster, the Board noted - i 


ge 66 . “DECISIONS: oF rae ‘DEPARTMENT. OF THE INTERIOR _ 


a: hint es eis no authoritative Sous: 


| : | holding squarely on the question of 
the applicability of the doctrine to 
_. adjustment claims. It also stated 


that a valid principle of law appli- 
‘cable ‘to Government contracts 


-. should not be lightly set aside by a 
_- Board on the basis of broad brush - 

_. ‘statements not closely allied with” 
the facts of the cases in which they 


were. made. » 
With - respect. to the pr esent 


| " : claims, 11 are being prosecuted on 
- behalf of subcontractors for work 


partly or wholly performed by 


2s them. (Government’s additional in- 
_ terrogatory No. 2 and appellant’s 
answer thereto). As far as can be 


‘made out from the record these 


elaims request $22,727.28 for the 
- subcontractors. Further, in answer 
to the Government’s additional in- 
co tSETOpalory No. 4, appellant stated : 


Except for the items involved in the 


a “pending claims, all subcontractors have 
° cbeen paid in full for work under con- 
tract 14-17-008-16, 

_ names. 
’ elaims pending, because the determina- 
‘tion as to merit has to be made. 


They have not been paid © for 


». Thus, it seems that as to these 11 


| elaine: (Claims 1, 2, 3, 4, 5, 6, 7, 9, 


18,15 and 16), the Board iwould a 
i: deciding subcontractor’s claims. 
as “Government - counsel points out 
te dint on the present record the Mas- 


= sachusetts . Statute of Limitation — 
(Mass, Ann. Laws, Ch. 260, par. 


2), with. respect to contract actions 


aes six a and that the ‘subcon- 


see answer to 2 for - 


A ee, 0 


tractors have | no- nat at any = 


against ap pellant as to these claims. 


The statute of — limitations here 


would seem to. insulate appellant . 


totally from any-requirement to _ pe 


reimburse the subcontractors on’ 


these claims, regardless of whether | 


the subcontracts contained exculpa- 
tory language applicable to these 


claims or not. There is no “inde- 
pendent. liability: to do so in- the 
future” (J. L. Simmons Company, — 
Ine. v. United States, supra. On the. 


basis of the record: before us we 
conclude that the claims on behalf 
of the subcontractors are barred 


: fr om consideration. 


In Eggers & Higgins there was 
an oral hearing on the issue of prej- | 
udice. In this case appellant’s coun- 
sel in a letter dated January 7, 197 2, 
stated in this respect: . | 

As to whether an oral hearing would 
serve any purpose, I frankly do. not know. 


It.is possible that such a hearing might 
assist in further. clarification by way of 


oral argument or testimony. In any case. 
‘Wwe have no objection to an oral hearing. 


The Government has not requested. 


a separate factual hearing’ ‘on the 


issue of prejudice, although it re- 


| quested “oral argument” on the mo- 


tion. We conclude, ther efore, that — 


both parties consider the present. 
record adequate to decide the mo- 


tion. Since their briefs. adequately 
state their positions, no additional. 
oral argument was considered. 


needed. _ 


pen 
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“Conclusion 


For. the reasons. her ator oe 
stated the. Government ’s motion to 
| dismiss j is granted. | 


Rovere Li, ‘Foxxes, u one 
Tr Concur! | 
| Wouram F. Mothesw, 4; hatrman. 
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Appeal from decision (Arizona | 


_ 6014). by the Phoenix land office, 


Bureau of Land Management, re- 
‘jecting right-of- “way application i in 


pe 
Affirmed. 


Patents of Public Lands: Generally — 


_Rights-of-Way: Generally 


Generally, when public lands are patented | 
all title and control of the land passes: 


- from the United States and. this Depart- 
ment has no authority to issue rights: 


2 of-way over the patent lands. 


Patents 7 ‘of Public. - Taal : 
tions—Power: Transmission Lines— 
_ Rights-of- Way: — Generally— With: 
-drawals and ‘Reservations: Power 
‘Sites 


Patents cannot ee aonat the law re- | 
. Serves, therefore, patents issued after the 


‘Federal Power Commission had granted 
a license ‘for a transmission line are 
subject to the reservation prescribed by 
section’ 24° of the Federal. Power. Act 


Pétents of Public qaae. 
tions—Power: 


Reserva- 


_ regardless of whether or aot ‘thie: reser- a ; - 


vation was ‘stated in the patent. 


Way: Act of March 4, 1911 


Where. lands. are patented subject ‘ony? a 
to a reservation under section 24.of the aoe 
_ Federal Power Act, the Department : of 

the Intetior has no authority - under ther 
“Act .of March 4, 1911, 


right-of-way to maintain an existing | 


transmission line which had been 1i- 

_ censed by the Federal Power. Commis- 
- ‘Commission has 
determined the line is not a primary > 


sion even though . the 


line within its licensing authority, | ns 


Power: Transmission Lines—Rights- , -o 
-of-Way: Act of March 4, Wi 


The Department of the Interior has au- a, : 
_ thority under the Act of March 4, 1911, to. 
grant rights-of-way over. public lands’ for’ fa 
hydro-electric’ transmission lines which | 

are not primary lines under the juris-. oie, 
. diction of the Federal Power. Commission. a 


Patents of Public Lands: 
tions—Power: | 


Way: Act of March 4, 1911 - 


, Queere: ‘Whether the. Deseanae of the .- 
, Interior has authority to reserve a right. 


when lands are patented to gr ant rights- ; 


 of-way under the Act of March 4, 1911, |. 
over the patented lands.. Even if there 5 | 


such authority, but the language of the. 


regulations and of the insertions in pat-. - . 

ents does not clearly reserve the right in 
the future to grant the right-of-way under 
the Act of March 4, 1911, where a right- 
of-way was then licensed under ‘a_dif- +... 
‘ferent act, a reservation of the right will __ 
- not be presumed. 7 | 


Keating Gold Mining Ce oo, 

Montana Power Company, Trans-*...', 
pears 52 LD. aie G82) 99 overruled i in ae 
part. |. i 


hea: ae 
Transmission Lines— ae. a 
Rights-of-Way : Generally—Rights- oa ae 


“to grant, a _ 


‘Reserva- i | ee 
Transmission Lines— = 
Rights-of-Way: Gener ally—Rights-of- ae 


; ° 
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pa APPEARANCES: Anthony RB. Kulina, 
> Senior Right-of- ‘Way Agent, Land De- 
partment, 
, poli aah 


Arizona Public Service 


Opinion By Urs. . Fhompson 


. af N TERI OR BOARD OF 
| LAND APPEALS 


cae a cee Public Service Company 
has appealed to the Secretary of the 
Interior from a decision by the 


7 Chief, Branch of Lands, Phoenix 
land office, Bureau of Land Man- 


agement, dated April 23, 1971, 


which rejected in part its right- -of- 


way application, Arizona 6014,-to 


“maintain a constructed transmis- 
sion line presently licensed by it 


under Federal Power Commission | 


License No. 150.1 The application 


was rejected as to lands which had _ 
~ been patented by the United States. 
_ The decision indicated that further — 
processing of the application would _ 


continue as to the remaining fed- 
eral lands under Bureau of Land 
Management jurisdiction. 


‘The application was filed pur- i 


suant to the Act of March 4, 1911, 
as amended,’ 43 U.S.C.. sec. 
(1964), which provides: 


tt on. ane The head of the department having 
. Jurisdiction over the lands be, and he is, 

, authorized and empowered, under general — 
: regulations to be fixed, by him, to grant 


: an easement for rights- of-way, for a pe- 


_ bs riod not exceeding fifty years from the 
date of the issuance of auch grant, Severs, 


. 1The application stated it was for. My right 
to replace Federal Power Commission License 
No. 150 and covers an existing 69 KV trans- 
_ mission line originally constructed in 1922.” 
It stated that the total length of the line to be 
> installed is 29.489 miles, including 24.709 miles 
- on lands owned by the United States. 
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, It ID. “3 


across, and upon the public ‘innde and 
reservations of the United States for. 
electrical poles and lines. for the trans-_ 
mission and distribution of electrical 


- power,. and for poles.and lines for com- > . 
Iunication purposes, and for radio, tele- — 


vision, and other forms of communication 
transmitting, relay, and receiving struc- 
tures and facilities, to the extent of two. 


hundred feet on each side of the center — 
‘line of such lines and poles and. not to 


exceed four hundred feet by four hundred 


feet for radio, television, and other forms — 


of communication transmitting, relay, 
and receiving structures and facilities, to 


any citizen, association, or corporation of 
- the United States, where it is intended by 
such to exercise the right-of-way herein 
granted for any one or more of the pur- 
- poses herein named : Provided, That such 


right-of-way shall be allowed within or 


through any Indian or any other reser- 
vation only upon the approval of the chief 
officer: of .the department under. whose 


supervision or control such reservation 


falls, and upon a finding by him that the 
- Same is not incompatible with the public 
interest: Provided further, That all or 


any part of such right-of-way may be 


. forfeited and annulled by declaration of 
the head of the department having juris- 


diction over the lands for nonuse for a 
period of two years or for abandonment. 


‘The land office decision indicated 


that there is no authority under this 


Act to issue a transmission line 


- vight-of-way over lands which have 


passed. from federal ownership. | 
Appellant. disagrees with this | 


conclusion, contending there is au- - 


thority in the Bureau by virtue of 


the effect of section 24. of the Fed- 


eral Power Act, 16 U.S. C. sec. 818 


(1970), upon the lands in quéstion. 
Appellant points out that Federal. 


Power Commission License No. 150, 
which was granted April 14, 1929, 
will expire April 30, 1972, and that 


' part: 
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:o the. Federal Power Coramiecion has i 
+ declined to renew the license on the 
ground that the. transmission line : 
_ no longer qualifies as a “primary / 
 Jine” as that term is used in. the 


: Federal Power Act (16 U.S.C. secs. 


791-828 (1970)).? Appellant states 


that its license was one of the ear- 
hest licenses issued by the Federal 


' Power Commission for hydroelec- 


tric transmission purposes. It asserts 
that the lines of many re: which 


were initially licensed as “primary 


_ transmission lines” no longer serve 
primary line purposes and will be 
subject to similar renewal problems 
upon their expiration. It states that 


the . decision on this appeal will 
establish a “precedent which will. 


have far reaching effect on utilities 
_ throughout the country whose h- 
- censes were of a later date. It con- 
tends that the integrity of the exist- 

ing transmission systems should be 
: preserved. “which in this day of en- 
_ vironmental concerns would be ex- 


tremely difficult — to replace or 


relocate.” 


3 Appellant: has furnished 2. copy of a letter 
- dated September 9, 1970, to it. from the Secre- 
tary, Wederal Power Commission, stating in 


and, therefore, would not* be within the 


licensing authority of the Commission.” There - 


. is no information in the record to indicate 
whether appellant exhausted the administra- 


tive processes before the Commission in de-. 
renewal would be 


termining whether a. 
granted. It has submitted a copy of its letter 


dated January 19, 1972, to the Commission 


requesting a one-year license. Apparently, it 
would surrender a: license granted by the 


Commission, if this Department were to grant . 


its. right-of-way application. | 


the Federal Power Act, - 
803. Section 24 had only minor, in- 
‘significant changes made then. Jd. 
at 846. The Act of May 28, 1948, 62 
Stat. 275, added a proviso not per- 
_tinent: here. As amended by the. ae 


“On the basis of a recent staff study . 
it appears that this transmission line is not: 
a primary line or part of a ‘project’ as defined - 
in Section 3(11) of the Federal Power Act 


Appellant: further continds. ‘that 7 
the lands included in ‘its license 


were withdrawn from entry, locas 
tion or other disposal, and pursuant © _ 
to section 2 of the Federal Power | 
Act the withdrawal could not be ~~ 
vacated without. affirmative action ~ 
by the Federal Power Commission 


or Congress. Therefore, it asserts, 


the owners of the patented land do - | 
| not. have complete title to the land. 
now and will not automatically gain © 
complete title at the Sie a of aie 


the license. ~ 


Appellant’s: contentions ‘rest pri- ek, 
marily upon the effect of section 24... 


of the Federal Power Act upon — 
land patented after its applica- 


tion for a license was filed. with 
the Federal Power Commission 
and was granted. This is the first’ 
time in an appeal proceeding i inthis 


Department this aus has been 


| raised. 


Section 24 of the F siecle Power 


Act was first enacted as section 24 — : 
of the Federal Water Power Act of — | 
1920, 41 Stat. 1075. That Act was — 


pererally revised and made Part I 7 


of Title IZ of the Public Utility — 


Act of 1935, receiving the name of 
49 Stat. 


1935 Act, section 24. provides els S 


- tinently as follows: . 


Any lands of the United States in- 


cluded in any proposed project under the — 


provisions of this Part shall from the ~~ 
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at ‘ate of filing: of ‘applendan fiaretoe i. 
- -weserved from entry, location, or other 
Pinta disposal under. the laws of the United 7 
.. States until otherwise directed by- the 
a ‘Commission or by Congress. Notice that 

_ such application has been made, together - 


-with the date of filing thereof and a de- 


_ .seription of the lands of the United 
_» States affected thereby, shall be filed in 
_ the local land office for the district in 
 ‘°. qwhich such lands are located. When- 
. . ever the Commission shall determine that 


_ the value of any lands of the United 
Statés SO applied for, or heretofore or 


hereafter reserved or classified as power 


__sites, will not be injured or destroyed for 


the purposes of power development by 


location, entry, or selection under the 
“ ‘public-land laws, the Secretary of the 


a ‘Interior, upon notice of such determina- . 
tion, shall declare such lands open to 


location, entry, or selection, for such pur- 
pose or purposes and under such restric- 


_-... ‘tions as the Commission may determine, 
es alg to and with a.reservation of the 


ight of the United States or its per- 


a niithees Or licensees to enter upon, occupy, 


‘and use any part or ‘all of said lands 


‘necessary, in the judgment of the Com- 


mission, for the purposes of this Part, 


| a which right shall be expressly reserved 


| BS in every. patent issued for such lands; 
: * #8 


; in that section. A direction as to the 


ae | availability 0 of lands_ ae ay 


ae 


the Federal Water Power Act. ” 


Iti is oe aS appellant contends, 
i that the land was withdrawn under 
_. this provision when the application 
for the license for the transmission 
line was filed with the Federal © 

4 Power Commission. But, the section 
~ provides-that upon direction of the 

a S. Commission or Congress such lands — 
~- could be made available under the. 
. public land laws subject to any re- 
_. strictions by the Commission, and — 
| -subj ect to the reservation provided | 


“19, LD. 


transmission’ lines - ve Peed: pre- hs 


scribed by the Commission: and. is | = 


set forth in this Department’s regu- 


lation 48 CFR 2344.2 ae as 


follows: _ 2 
(a) On April 17, 1922, the Federal 


‘Power ‘Commission made. ‘a general de- 
termination “that where lands of the 
United States have heretofore been, or -_ 


hereafter may be, reserved or classified 


as powersites, such reservation or classi- | 


fication being made solely because such 


lands are either occupied by power 
transmission lines or their occupancy and 
use for such purposes has been applied _ 


for or authorized under appropriate laws 
of the United States, and such lands 
have otherwise no value for power pur- 
poses, and. are not occupied in trespass, 
the commission determines that.the value | 
of such lands so reserved or classified or 
so applied for or authorized, will not be 


injured or destroyed for the purposes of 
power development by location, -entry or 


selection under the public land: laws, sub-— 
ject to the reservation of section 24 of 


This - Department. has issued 
patents under the authority of this 


general. determination, including 


those ivolved in Talk case. The only — 


limitation specified by the Com- ks 


mission was the reservation under: 


section 24 of the Federal Water 


Power Act, which required that any - 
patent expressly reserve the right a 


of the “United States or its permit- 


tees or licensees to enter upon, oc- — 
cupy, and use any part or all of said. 
lands necessary, in the judgment of 

the Commission, for the purposes” 


of the Act. Forty of the 55 patents 


in question bere contained the res- 
ervation referring to section 24 of 


the Federal Water HON, Act. Ap- 
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pellané expresses concern over 8 
patents issued without. such a, Teser- 


ee vation. - 


When ‘patents "hae iafed ioe 


a public land, the general rule is that 
all title end contac of the land | 


passes from the United States. See 


= : EG United States Vv. ‘Schurz, 102 
-.° U.S. 378, 396 (1880). 
erally, this Department disclaims 


8 . * « ; : a" id a . 
jurisdiction and refuses to consider . 37 F.Supp. 299 (D. Mont. 1944), 


holding that where a statute Te- | 
quired that minerals be reserved to. a? 
an Indian tribe, a patent issued. 
without such a reservation could not. a 


ing what rig ie - permittee of an convey | what. the law reserved. 


electric transmission line granted by 
' the Secretary of the Interior-under 


Thus, gen- 


- applications for rights-of-way’ over 
land which has been patented. C7., 


Florida State Road Department, 
~A-28914 (June 21, 1962). The Su- 


pr eme Court, heaeien in consider- 


the Act of February 15, 1901, 48 


U.S.C. sec. 959 (1970), had to ‘the 


_ use of the line as against homestead 
patentees said, in Swendig, et al. v. 
Washington Water Power. Com- 
pany, 265 U.S. 822, 829 (1994) : 


It was competent for Congress to 


_- make subsequent homestead entries sub- 
- ject to the Act of February 15, 1901, and 


to the regulations fixed by the Secretary. 
And undoubtedly the power and au- 
thority of the Secretary under the act 


. may be so exercised as to affect the. 


rights and limit the title of subsequent 


homestead entrymen. Within the scope 
«of the authorization, he may make, and 


from time to time change, regulations for 


the administration of the act. The rights — 


of appellants as entrymen were subject to 


the proper exercise of. that power. * * * — 


: Although there was no reservation 
of the ' right-of-way within . the 
patent, the court held that the 


patentees took. subject to the right~_ 


-- of-way, and that, under the regula- 


‘tions’ in or nen the patents . ” 


issued, only the Secretary of the In-~. \ 
terior could revoke the right-of: ° 
way; the issuing of the patents: did ‘> 
| et so. It emphasized, at 882: 
‘ The issuing of the patents with- n 7 
out a reservation did not convey. what a 
the. law reserved. They are to be given .. 
effect according to the laws and regula- yete: 
tions under which they were issued. id Boe 


See also, United States Ve Frisbee, a 


Since the Federal Water Povier. ; 


- Act required the section 24 reserva- 
tion where a, license had issued by 
-the Federal Power Commission, this 
case does not squarely fall within * 3 
the general rule expressed above, as __ 
a right to the United States and its. — 

permittees or licensees has been re- 
served by virtue of section 24. For. s 


the purpose of this decision, we as-. > 


sume that the Swendig rule controls 
and that all of the patents, whether 

the reservation was expressed there- a! 
- in or not, are subject to the reserva- — 
tion made by section 24 of the 
of the Federal Water Power Act. Sis 
The crucial issue raised is whether. . 


the Department has: authority to-is- | 2 
sue a right-of-way for the right re- os 


- served by section 24. 
‘In contending that the Bureau has ae 
authority to issue the right-of-way 


under the Act of March 4, 1911, 


where lands have been patented, 
subject to section 24 of the Federal « 
‘Water Power Act, appellant ‘cites ~ 
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“the: following’ provision of the. 


Bureau. of Land Management 


IM anual, Manual Release No. 240 of 


= | February 5, 1963, Vol. V; Chap. 9, 
°38.9.102: 


.102 On receipt. of a. report from the . 
--- IFPC, and when all else is regular, a 
Pgs right-of-way will be issued for all lands 
_ - formerly used under the FPO. license 
_. whether or not the lands were | sub- 


at sequently. patented. » 


A; Rental. charges: will be. made. ac- 
cordin: gly and will be applicable from the — 


date of - cancellation » of the FPC license. 


B. Any right-of-way so granted will be — 


made subj ect to the terms and conditions 


of 43 CFR, Part 244. [Now 43 CFR, oe . 


2800. (1971). 1. 

(1): Hach such 
- will contain the following statement when 
all or part of the lands were patented 


subsequent to” the. issuance of” the FPC. 


. license: 


- - “This right-o ene as shown on the 7 
attached map (8) marked Exhibit —, is. 


| effective as to the public. lands, and to 


Such of the privately-owned lands crossed 


by the right-of-way as were patented sub- 


Ject to the provisions of Section 24 of the 
Federal Water Power - “Act (16 U. $.c. 


818). 


- Manual is an’ intra-Departmental 
instruction guide for employees ad- 
ministering 
 Bureaws Hitisdicuion: Tt does not 

have the force of a regulation or a 


- Departmental decision. It does, how- 


ever, reflect an understanding by the 
Bureau of. its authority to issue 


- vights-of- -way where section 24 of 
 .the Federal Water Power Act is ef- 
fective. Other intra-Departmental 


' communications, specifically, memo- 
_ Yanda issued by the Associate Solici- 


tor for Public Lands, reflect 7 


Act. 


ee ee per rimit 


‘The Bureau of Tina iM Grapone . 


the laws under the 


“tren, 


different understanding. tn an un- . 


published memorandum to the Di- 


rector, Bureau of: Land. Manage- : 


ment, ‘December 28, 1961, the © 


Aaeecets Solicitor dita that _ 
where land within a right-of-way 
granted by the Act of March 4, 1911, 
_ was subject to the reservation of sec- 


tion 24. of the Federal Water Power 7 


* + ynon expiration of the original : 


term of a right-of-way granted under the. 
Act of March 4, 1911, 


subsequently embraced within a power 
site reservation or withdrawal and there- 
after patented, even though the right-of- _ 
way grantee may have no right of renewal 


under that.Act or applicable regulations, 
he may still secure the right to the con- 
tinuance of his use of the land, provided 


it is for a purpose under the Federal : 
Water Power Act, supra. 
This 1s converse to the situation 
presented here. Nevertheless, a 
though not clearly stated nee ; 
appears from this memorandum — 


that the Associate Solicitor con- 


sidered the. licensing of a right- of- 
way where lands had been patented 
subject to section 24 of the Federal 


‘Water Power Act to be exclusively 


within the province of the Federal 
Power Commission, since he indi- 


cated there could not be a renewal © 


under the Act of March. 4, 1911. 


This position is also manifest in 


another unpublished memorandum _ 


dated December 13, 1967, to the 


Chief, Division of Lands and Min- 


erals Program Management, where 


the Associate Solicitor, in referring — 
to the section 24 reservation, stated : 


* * * The reservation pertains to the 
power values in the land; the reserved — 


supra, over lands — 


| ARIZONA PUBLIC 


SERVICE emia , fe oe 


March. 13, 192 ee 


-. power. Pattee are administered by the 


7 Federal Power Commission. The use 
right is not public Jand nor an estate in | 


public land which. is under BLM ad- 
_ Ininistrative control. It is not necessary, 
at. this time, to inquire into the extent of 


the Federal Power. Commission’s au- 


thority. 


The language | of hor 24. of the. 
es Federal Power Act supports this 


view that the Commission may have 
exclusive jurisdiction since it ex- 
pressly refers to the right to use the 
lands. “necessary, in the judgment 


of the Commission, for the purposes - 


of this Part.” This indicates a de- 
termination is to be made by the 


~ Commission that the use is necessary 


. for the purposes of the Act. If the 


~ Commission has exclusive jurisdic-— 


tion over the right reserved by sec- 
tion 24 of the Federal Power Act, 
which could not be transferred to 


another agency, it would not appear 
that this Department would have 


any authority under the Act of 


_ March 4, 1911, since the Act grants - 
_ the authority to issue rights-of-way 
to the “head of the department hav- | 

* over lands embraced in a license. 


- ing jurisdiction over the lands.” 
Thus, even if the term “oublic lands 
and reservations of the United 


States” i in the Act of March 4., 1911, 


_ could be construed as applicable to 


the reserved right in patented land: 
under the Federal Power Act, it is. 


| questionable whether this Depart- 
- ment is the authorized Bepney to 
grant such aright. | 


“The literal language of the Fed-_ 


éral Power Act and the Act of 
March 4, 1911, supports a con- 


or clusion that this Department is 


not authorized under the Act of 


March 4, 4911, a issue. a a-rightat: © 


way ahem innds: are patented. sub- 
ject only to.a section 24 reservation - 
whether or not. expressed: In’ the a. 


patent. st, 
We do note that this position - 


- with respect to patented lands sub- 
ject only to the section 24 reserva- 


tion of the Federal Water Power 


~ Act is different from the situation — 


obtaining where public lands are in- 


volved. The line of demarcation be-~ . 
tween the authority of the Federal. _ 
Power Commission and this Depart- _ 
ment, however, to issue rights-of- -. 


way over public lands for hydro- 


electric transmission purposes ‘has- - 


not always been clear. Fora number — 


of years following the enactment of » 


the Federal Water Power Act, the : 


7 view in this Department was that 
the Act of March 4, 1911, had been ~ 
superseded by the Federal Water — 


Power Act as to all hydro-electric | 


power projects unless allotted In- - 
dian lands were involved. Thus, the 


Department ruled that it had no. — 
authority to issue a right-of-way . 


issued by the Federal Power Com- | 


‘mission even though the applicant 


for the right-of-way and the li-— 


-censee were the same person. Ve-— 


vada Irrigation District, 52 T.D.. 
Stile 


‘Tt was also held, even thoudli'r no > : 


license had ‘been issued ‘by the Fed- : 


eral Power Commission, that. ar 
Department had no authority to- 


grant a right-of-way over public Eo 
lands for power purposes under'the 
Act of March 4, 1911, for another : : 


. on rehearing, 520 ‘LD. 317 - 
(1998). 


eed or ‘to extend the life. of an. 
.  Grieinal grant under the Act for an 
additional period of years. Keating 
oy Gold Mining. Company, Montana 
Power. Company, Transferee, 52 
ID. 671 (1929). Over the years, 
~ however, a shift-in the view that the © 
_ Federal Power Commission had ex- 
~-» elusive jurisdiction over licensing 
- ‘all projects involving hydro-electric 
power, including distribution lines 
-.. which were not primary lines, has 
: _ evolved to the position now mani-— 
" fest in the reguldtions (43 CFR 
9850. 0-3(¢) (1972)), that this De- 
partment has jurisdiction to issue. 
_ rights-of-way over public lands for 


transmission lines which are not pri- 


. ae Tines.* The oe position is 





3 A review, of the changes in the eeuiatous 


~ 


shows the development of the Department’s — 
a understanding of its authority:and that of the 
. Federal. Power. Commission with respect to | 
_ rights-of-way for transmission Hines. Footnote 
ie 78. ‘under Part 245 of 48 CFR, 1988 edition, 
stated that the Act of March 4, 1911, and the 
_. Act ‘of February 15, 1901, “are applicable only 
° to projects for generating or conveying power 
-. other than hydro-electric, or in case of projects 


involving allotted Indian lands.” The 1939 


Supplement to the regulations at 43 CFR 245.2 
was to the same effect, adding that no appli- 


- cation for a right-of-way for transmission lines 
-. -ghould be filed under the 1901 and 1911 Acts, © 
_’ “unless the. electrical energy to be generated 
_-. or conveyed is to be generated by means other _ 
-. than by water power, or the lands affected are 
allotted Indian lands, All other applications 
for power plants or transmission lines must 
“be. filed with the Federal Power Commis- 
- sion, * * *?, The 1944 Cumulative Supplement 
at 48 CFR 245.2 changed this to “transmis- 
vs sion of hydro-electric power defined in section 


$(11) of the act [Federal Power Act], except- 


ing distribution lines and rights-of-way over 
.. allotted Indian lands.” It stated: 

_ ;: {All applications for rights-of-way for power. . 
at plants or transmission lines, other than hydro- | 
: electric plants, and main -or primary hydro-— 
ae electric. power transmission lines should be 
‘made under ‘the act of February 15, 1901; or 
tee the act of March 4, 1911, and this part. Appli- 
— eations for hydro-electric power plant sites or 
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in coilonaty with a, holding by: the y 4 


United States Court. of Appeals for 


, the District of ‘Columbia Circuit, | 





; riehts-of--y for main or primary eae 


electric pt - ar transmissivun lines, excepting 
where the lands affected are allotted Indian — 
lands, must be made to the Federal Power 
Commission,” |. 

- The 1949 edition had a similar provision, 43. 
CFR 245.2. By Circular 1825, 17 FR. 5902 | 
(July 1, 1952), that regulation was renum- 
bered and set forth basically similar in langu- 
age as 43 CPR 244.39(c), adding that “Rights- 


of-way for transmission lines which are not 


primary lines must be secured under the act 
of February 15, 1901, or the act of March 4, 
1911. See 18 CYR 2.2.” This same provision 


is now set forth as . 48). CEE, 2850, a) 


(1972). 
The. first instructions of this Depaetnent 


‘under the Federal Water Power Act (Circular 


No. 729) issued November 20, 1920, 47 L.D. 
595, provided that any application filed after 
June 10, 1920; the enactment of the Federal 
Water Power Act, which was wholly in conflict 
with lands reserved or classified as power 


- Sites, or covered by a power application under 
the Act would be rejected, except for certain .— 
circumstances not of note here, If an applica- 


tion conflicted with a transmission-line with- 
drawal “ofa strip of land crossing the land . 


| applied for” entry would be allowed but nota- 


tion on the entry and record: would be made 
that it is subject to the conditions and reserva- 


_ tions of section 24, Federal Water Power Act. 


The instructions stated that “withdrawn pub-. 


lie. lands are not subject to lease, or, other dis- 


position, other than such as is specifically | 
recognized by [t]he Federal Water Power 
Act.” 47 L.D. 597. They also stated that the 


- lands within transmission-line permits or ap- 


proved rights-of-way. under the act-.of 
March 4, 1911, are deemed . “classified as 
valuable for power purposes,” and, “whether 
withdrawn as power-site reserves or not, oc- 
cupy the status of. withdrawn lands. for the. 
purposes of these regulations.” 47 L.D. 598, 
The import of this latter statement is now set 


' forth. in. the. present. regulation, 43 CFR 
2344.1 (1972), stating : 


“The following classes of lands. are con- 


sidered as withdrawn or classified .for. power 
purposes of section 24 of the Wederal Power . 


Act: * * * lands within transmission-line | 
permits or approved right-of-way. under * * *— 
the - ‘act of March 4, 1911. * * *,” 

Thus, this Department has treated transmis- 


 Sion-lines granted. under the Act of Mareh 4, 
1911, as within the power purposes of the. - 
. Federal Power Act, at least, for the purpose 


of the reservation in section 24 of that Act, 


mir) LD. Coe | 


vs "ARIZONA PUBLIC ‘SERVICE COMPANY =; 
a ee March 18,1978 

- Pacifie B Poids & Light Co." Vv. . Fed- 7 
eral Power Commission, 184 F.2d 
272 (1950). To the extent the Keat-. 


ing case, supra, may be read that 
this Department has no authority to 
issue rights-of-way over. public 
lands for hydroelectric power lines 
which are not pEoary lines it is 
overruled, . . 

This discussion brings into fens 
two additional issues involved. in 
_ this case which were not pointed out 

‘in the decision below. The first issue 


- 18 whether this Department has au-_ 
thority to reserve a right to grant 
_ «rights-of-way under the Act. of . 


- March 4, 1911, when lands are pat: 


a ented. The second issue, corollary — 
to the first, 1s whether, 1f it has such 


authority, it has been exercised here 
so as to afford a basis for granting 


the right-of-way. 
‘It is unnecessary | in ‘this case to. 


resolve finally the first ‘question 


since, as will be discussed, we con-. 
‘clude there has not been a clear | 
exercise of such authority if it_ 
exists. We note, however, that the 


Associate Solicitor in. the Decem- 


ber 13, 1967, memorandum. has ex- 
| pressed the view that the. United | 
States cannot: effectually reserve» 


rights under the 1911 Act; although, 
he recognizes that a patentee may 
take land subject to an easement or 


other ri ight- -of-way. We question: 


_whether ‘this view is correct. The 
Swendig case, supra, is good au- 
thority for the preposition that the 

Secretary in implementing an act, 


such as that involved there, the Act 
of February, 15, 1901, and the Act — 
of March 4, 1911,,which is very sim- — 


ilar, aie: eives him atithority to : en 7 
prescribe rules and régulations,may . ~ 
condition and limit grants under: - 


other acts by such regulations. An 
insertion in a patent also would 


make the reserved limitation even 
stronger. Furthermore, where the 
act under which a patent is issued 


gives discretionary authority to the 


‘Secretary in allowing patent, ithas 

been.recognized that he may qualify 
grants of benefits under the act by » | 
making them subject to certain lim- 
itations and restrictions. See the es 
< discussion in the Solicitor’s s Opin-: “ae 
ton, 60 LD. 477 (1951); John L.! ~~ 
fice, 61 LD. 175 (1953). Therefore, 
we raise this issue of the authority 
of the Secretary to reserve a right 
in patented lands to. grant. rights- 
of-way under the Act of March 4, ~ 
- 1911, for further consideration oe = 


the Department... 


Even if this Depuraicab has such 
authority, nothing has been shown 
in this case to support a conclusion, ~_ 
that it has been exercised in such © = 
a manner asto make clear that there -_ 

was a reservation of the right tothe 
United States which could ‘be exer. * 
cised by this Department. under the 
Act of March 4, 1911, after the ap-.. _ 
license with the Federal ~ : 
‘Power Commission. expired. The. , 
regulations do not so clearly pro- ~ 


pellant’s 


vide.* Although appellant has not © 


discussed any of the patent provi- 
sions, except as discussed previ- 
ously, we have checked the patents .: > 


covered by appellant’s applicatons. 


The strongest argument that this ae 


4 See n. 8, supra, and 43 CER 1821, 4-1 and 2, e oe 
| and Parts 2800 and 2850. (1972). ein. 


se  argumeuts 
* might or might not constitute a 
8 oe eservation, we are not convinced 
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va evanicnl has” aed. ae. ont 7 
Tay be made from ten patents 
_ (three of which also mentioned the 

~ section 24 reservation of the Federal 

Power Act) issued under = Small 

oo. Tract Act,. 43° U.S.C: 

(1970), during the period, 1955 to = 


 682a 


im 1957, which stated: 


=a Subject: to such rights ‘for ales 
- transmission line purposes as the Arizona. 


7 . Public Service Company may have un-_ 
.. der the Act of March 4, 1911 (386 Stat. 
.-. 1253), as amended (43 U.S.C. sec. 961). 
atter. considering | | 
provision : 


N evertheless,. 
why this © 


that it is. Appellant has not ad- 
oe vanced legal arguments concerning 
this provision. It is sufficient to say 


that at the time the patents issued 
with this language the Arizona 
Public Service Company was not li-. 
- censed under the Act of March 4, 
-1911. We believe this. language ig 
inadequate to compel a conclusion 
that the United States reserved a 


right in the future to grant a right- 


ae of -way under the Act of March 4, 
~ 1911. In these circumstances a res-. 
ervation of the right will not be 

~ . presumed. © 


We realize that this eos 


| 5 refusal. to issue a right-of-way for 
the reasons heretofore expressed ex- 


poses a seeming hiatus in the Gov- 
ernment’s manifested authority to 


J ‘authorize the maintenance of this 


existing transmission line if the 


... Federal Power Commission decides j 


- further that it has no authority to 
issue additional licenses to maintain 
_ the right-of-way. We offer no com- 


t iu 


, [7 LD. 


“in ments on shatever Pits appellant . 
may have under state law to main- 


tain the line in such. eventuality, nor 


need we. comment further on the : 


Commission’ S authority — in this 


Y egard. 


‘Therefore, : pursuant. to ae au- 


thority delegated to the Board of - 
~ Land Appeals by the Secretary of 
the Interior (211 DM 13.5; 35 FR. | - 


12081), the decision appealed from 
is affirmed for the reasons above- aa 
stated. = 


JOAN B. Tuomeson, M ember. : . 


We CONCUR: 


Epwarp W. Srcmaxa u oinber, 
(See additional concurring state- | 


ment.) 


Dovat.as E, Ties u ember. | 


_[ pIissenT IN PART: 


Freverick Fisuican, Member. 


EDWARD W. STUEBING, CON-_ 
-CURRING SPECIALLY | 


I am in agreement with the panel — 
majority as to its findings with re- 
gard to the effect of section 24 of 
the Federal Power Act, its findings 


as to the applicability of the 1911 


statute, and with the result reached 


_ in the case. The purpose of this Sep- 


arate opinion is to express in more 
positive terms my view with. refer- 


ence to the effect of the provision. 


inserted in the several small tract 


‘patents regarding the use of the 
land under the Act of March 4, 1911 


(36 Stat. 1253; 43 USC. sec. 961 
oa tix | 


ARIZONA ‘PUBLIC SERVICE. COMPANY. : ee 
March 13, 1972 Ve a 


The: question i is heise the in- ne 


serted provision made the patented 


lands subject to a right-of-way un- 
der the 1911 Act. The majority 


opinion holds that the provision 
“will not be presumed” to constitute 
@ reservation under the Act. Al- 


though I agree, I regard this as a _ 
rather. eee disposition of a. 
salient issue. The dissenting opinion 

takes the position that it operated - 


as a reservation to.the United States 
of the right to grant a way under 


- that act. This I view-as error. The 
‘provision in- these several | patents: 


7 reads: 


tric transmission line purposes as the 
| Arizona Public. Service. Company may 
have under the Act of March 4, 1911 (36 
‘Stat. 1253) as amended (48 U.S.C. sec. 


‘ee 861). 
| Alla agree that the Arizona Public 


| Service Company had no right-of- 


| ' | way under the Act of March 4, 1911, 
for electric transmission line pur- 


poses at the time that the patents 


issued and that. it has not since been. 


granted any. It is apparent, at least 
_to me, that since the provision was 


limited to such rights-of-way as the 
company had tinder the Act, and 


since the company had none, no 


right-of-way could be Imposed, or 


reserved, by the provision. 


It is my surmise that at the time — 
these patents issued the issuing offi- 


cer entertained some doubt as to 
whether the . transmission lines 


which crossed the land were author- 


ized exclusively by section 24 of the 
Federal] Power Act, or whether the 


Arizona Public Ser vice Company 


Subject to such rights- of-way for elec- . 


might also iages some ene er -way -. 
by ‘virtue of the Act of March. Ay: 


1911. He did not want to issue a) 
- patent in derrogation of the right © 
of the company, neither did he wish — 


to make the land. subject to a use 


which did not. exist. He happily 


avoided any chance of error in this” 


regard. by providing, in effect, that ~— 
to whatever extent the Company — 
had a right-of-way over the land: | 


under the 1911 Act at the time the 
patent issued, the land would re- 
main subject to such use..In so do- | 


ing he assured that if the company . i 


1911 Act 1t would be preserved. If | 


not, no harm would be done. the . . 7 
_ grantee because the words of condi- ~ 
tion and limitation would. prevent BS 


the provision from taking effect. 


The language employed is eX- 
plicit and the meaning thereof is 
clear. ‘The provision is simplicity It- 
self. There is no ambiguity which 


requires. construction, no doubts to. 


_ be resolved, no obscure implications tre 
to be dean Nothing suggests that 
the draftsman ‘was unskilled in ex-.: _ 
pressing his meaning. On the con- _ 
trary, : 
means pr ecisely what it says. Where 


the provision obviously 


the language is sufficiently clear to _ 


| define the character and extent of — 


the reservation or exception it must 
be given effect. In fact, in order to 


| broaden the meaning of the. provi- 


sion so as to imply a continuing 


right in either the United States or | 
the appellant, it would be necessary 
to ignore the words of condition and — : 
limitation which were deliberately . 
written into It. However, the: ex- ee 
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nt ception in the patents 4s ocd 
> and: limited by a condition which 
prevents its operation and effect if 
-.. the condition does not exist, and . 


~ that.condition has never existed. 


oe While I find no fault with the 


"principles of law enunciated in the 


.. dissenting opinion, it is my view 


that they have no ee to this 
| facet of the case. — 


‘FREDERICK FISHMAN, DIS- 


x he SENTING IN PART 


-.  T question that portion of the de- 
‘cision which deals with the impact : 

of the language contained in the | 
~~ ten small tract patents and con- 
eluded in essence that the language 
at Was nugatory. 


The provision inserted in the 


oa small tract patents reads as follows: 


‘Subject to- such | rights for ‘electric 


| : transmission line purposes. as the Ari- | 
“zona Public Service Company may have 
under the Act of March 4, 1911 (36 Stat. 

_ 1258), as amended (43 U.S.C. sec. 961). 


2 . The main opinion addresses | itself 


' to that provision as follows: 


Boe 1 he It is sufficient to say that at the 


F : time the patents issued with this lan- 
guage, of course, the Arizona Public Serv- 


i. jee Company was not licensed under the 


Act of March 4, 1911. We believe this 


. language is inadequate to compel a con- 


clusion that the United States reserved 
a right in the future to. grant a right-of- 


way under the Act of March 4, 1911. In 


these circumstances a reservation of the 
right will not: be presumed. 


. The first issue to be resolved is 


whether the United States is au- 


_ thorized to make a conveyance 
under the 


Small Tract Act, as 


. amended, 43 U. S, C. secs. 682a-6820 7 ; 
(1970), reserving a right to issue a .— 
‘ight-of-way over the ‘land after it 


has passed into private ownership. 
Stated broadly, the first proposition 
is whether an administrative officer, 
in whom a statute vests discretion-' 
ary power to grant or deny re-— 
quested benefits, may qualify the © 
grant of benefits by making them 
subject to terms deemed by him to 


be appropriate, if such terms are not 


prohibited by law. 


In Southern Pacific Co. et al v. 
Olympian Dredging Co., 260 U:S. 
205, 208 (1922), the Court, in dis- 
cussing a discretionary authority of | 
the Secretary of War, stated: “* * * 


‘The power to approve implies the 


power to disapprove and the power 
to disapprove necessarily includes 


_ the lesser power to * * * condition | 


an approval. oe 


See Golden Glate Bridge and a igh- 
way Dist. of Calif. v. United States, » 
125 F.2d 872 (9th Cir. 1942), cert. 
denied, 316 U.S. 700 (1942). 

With respect to a public salen un 


“der 43 U.S.C. sec. 1171 (1970), a 


statute vesting discretionary au- 


thority in the Secretary of the In- 


terior, the court said in erry: v. 
Udall, 336 F.2d 706, 709 (9th Cir. | 
1964), cert.. denied, 381 U.s. 904 

(1965) + : 


Since the Secretary has discretionary 
power to refuse to sell at all, he also has 
the authority to set any conditions con- 
sistent with the Act, upon which the | 


sale may be made. Cf. Southern: Pacific 


Co. et al. v. Olympian Dredging Co., 260 
U.S. 205, 208, 43. 8. Ct. 26, 67 L. wa. ad 
[1922]. | 


119. LD. ops” 


x : 


“ARIZONA PUBLIC. ‘SERVICE. COMPANY 7 ee ei 


March 18, +1972 


‘The aiicaee to. impose ee | 
| - tions with respect to’an exercise of 
discretion is stated in Sundertand . 
v. United States, 266 U. s. 226, 235 
poe as follows: 


*. Indeed: we think the authority 


‘of the. Secretary to withhold his con- . 


sent to the proposed investment of the 


- proceeds subject to his control, includes . 
the lesser authority to allow the. invest-. 


ment upon condition that the property in- 


to which the proceeds are converted shall 
be impressed with a like control. so LE 


Sunderland: also stands for the 


proposition that a deed provision 
imposed by the United States is 
not to be tested by the power of. 
an ordinary grantor to impose a like 
restraint on an ordinary grantee. _ 


The Department has recognized © 


_the principle t that a ' discretionary | 





“11 have not relied upon ‘Swendig et al. ye 


Washington. Water Power Company, 265 U. 8. 
$22 (1924), as authority for the proposition 
that, under the regulations in effect at the 

time the patents were issued, the Secretary 

_of the Interior may reserve, in an instrument 

of conveyance the right to continue a right- 


of-way. Swendig rests. upon a Departmental 
regulation 41 L.D. 152, par. 9 (1912). which 
reads as follows: | 

“The final disposal by. ‘the United States 


of any tract traversed. by a right of way per- 


mitted under this act shall not be construed 
to be a revocation of such permission in whole 


or in part, but such final disposal shall be. 


deemed and taken to. be subject to such. right 
of way until such permission shall have been 
specifically revoked in. accordance . with. the 


“provisions of said act.”.  ~ 7 
In contradistinction, 43 CFR § 2234, 1-3 


(a) (2) (1964) provided : 
“All persons entering or eiieewine appro- 
priating a tract of public land, to part of 


.: which a right- -of-way has attached under the - 


regulations. in this part, take the land subject 


to such right-of-way and without deduction of 
_ the area included’ in the right-of-way.” | 
* This latter regulation | is ambiguous with 
respect to the term “subject to.’? As pointed 


out, infra, the term is susceptible to meaning 


' either (a) a recognition of a servitude, or (Bb) 
.& reservation to the United States. In keeping 
with the doctrine that regulations should be 


‘conveyance by it may oe. made sub- 
ject to reservations, neither. -ex- _ 
plicitly authorized nor ‘specifically a 
forbidden by law. Soticitor’s Opin- » 
ton, 60 ILD. 477 (1951). ‘Indeed, in” 
‘John L. Rice, SUpTA, the Depart- , 
ment authorized the insertion: in a” ; 
patent of a reservation of a right- — 
of-way for driving sheep across the : 
land and of overnight stopover priv- _ 
ileges for such sheep. Cf. Solici- 
tor s Opinion, 62 I.D. 22, 94 (1955). . 

- The second area of concern is the ~ 
meaning and effect of the language 
included in the small tract patents. 

The rule of interpretation of pat- 
ents is set forth in Vorthern. Pacific: — 
Ry. v. Soderberg, 188 U. S. 526, 534 
(1903), as follows: a 

* * * Nothing passes by meer 
and unless the language of the. grant ‘be 


so clear fiat there is no basis for disregarding Lao 


them in affecting rights, I am constrained. to 7 
the view that the term “subject to’ in the — 


1964 regulations must be read as the recog-... 


nition of a servitude. See Mary. is Arata, oe 


IBLA 201, 78 LD. 397 (1971). 


However, I do regard Swendig as authority. a 


for the proposition that the Secretary has _ 
authority to preserve his control by regula- . = 
tion over rights-of-way granted: by him even. °. 


though the land is subsequently patented. Of. : 
BLM Chief Counsel’s Opinion, August .27, 


1951, In essence, the Secretary can so specify ~. 
in the instrument. of conveyance and in. gen- - 


eral regulations. I am aware of the opinions 


which indicate otherwise and are. found - in. - 
the Department’s litigation file re State: ‘of... 


Washington v. United. States, Civil No. 1895, 


U.S.D.C. Washington, S.D. None of these: doc- " 


uments addresses itself to Swendig: The opin- 


ions are based upon the rules of real property. . 
controlling private conveyances.. As: pointed — 
out in Sunderland, a deed. provision imposed. 


by the United States is not to be tested by — 
the power of an ordinary grantor to impose 
a like restraint on‘ an ordinary grantee. Cf. 
United States v. Union Pacific R. R., supra. .. 


If it is determined to be the policy of the oe: 
Department to endeavor to retain control over ae 
rights-of-way despite subsequent alienation of 
the fee, it may wish to consider the feasibility... 7 
and destrability of formulating | go a es i. 


regulations. : a 
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oS clear and explicit as to the pr re con- 
veyed, that: construction will be’ adopted 


- which favors the ‘sovereign rather than 
; ae grantee. 


ae “The een is again. enunciated 
7 ie United States. v. Union Pacific 


| RR. Co., 358 US. 112, 116 (1957), 
Foe as follows: 


8 = Such a construction would run 
counter to. the established rule that land 


grants - are construed favorably to: the 


ow Government, that nothing passes éxcept 


. what is conveyed in clear language and 
that’ if there are doubts they are re- 
solved for the Government, not against 


2 _it.. Caldwell y. United States, 250 U.S. 


%* om 


1 20-21 [1919]. 
Caldwell recites: coe 


- rule more directly, that such grants 


: must: be construed favorably to the 


-» Government and that nothing passes 
~ but what is conveyed in clear and 
_ explicit language—inferences being 
~~ resolved not against but for the 
* Government. peas 
See also Great N fem Ry. Co. 
a a United States, 315 US. 262 
(1940). 


. The concept is often enunciated. 
that. only reservations specifically - 
authorized by law may be inserted 


in patents, relying on Davis’s Ad- 
> ministrator v. Weibbold, 139 U.S. 
| 507, 627-528 » (1891) ; Deffeback Vv. 
Hawke, 115 U.S. 892, 406 (1885) ; 

. Burke v. Southern Picte L.A. 234 


~~ U.S. 669, 699-705 (1914). Hower 


as dearly shown in the Solicitor’s 
Opinion, 60 ID. 477 (1951), that 


principle applies to eS * statue 


: ‘tory Poe which placed upon 


DEPARTMENT oF tae INTERIOR, : 


* the rule 
Sat statutes granting privileges or 

- relinquishing rights are to be strict- 
~ ly ‘construed; or, to express the . 


this ‘Dasarment the ‘mandatory | 
duty of conveying public lands ’to 
persons who met certain require- _ 
ments prescribed in the aaa 
legislation.” * * * , = se 
In the case at bar, we are. con- — 


- cerned with a different situation— 
the Small Tract Act i is a er rHon: = 


ary statute. 

In the frame of meer of con- 
strung ambiguities in patents in 
favor of the United States, we next 
consider the language of the provi- 


-glon inserted in’ the smal] tract 


patents. 
Concededly, the term “gubject t io* 
in an instrument.of conveyance or- 


dinarily connotes that the’ estate 


transferred is subordinate or sub- 
servient toa servitude. — | 

However, in public land parlance, 
the term “subject to” is often used 
in the sense of “reserving to the 
United States.” ? It is noteworthy 
that every one of the small tract 
patents in issue recites: in pare as. 
follows: : 


This patent is subject to a rere 
not exceeding” 38 feet in width, for road- 
way and Oras utility purposes, to be. 
located * * * [along the . boundaries | of 
said land].’ : 


2 H.g., see patent no. 1228506 issued ms the 
State of Alaska on July 20, 1962, approved 
by the Attorney General on September 4, 
1962. This patent recites. in part that it is. 
“* * * subject, however, to * * * (2) a 
right-of-way for ditches ‘or canals. constructed 
under the authority of the United States, as. 
authorized by the act of August 30, 1890 
* * * (3) a right-of-way for the construction . 
of railroads, ‘telegraph and telephone lines in: 
accordance with the oe of - «March 12, : 
1914 # # HY” 

3'The bracketed material appears in several: 
of the patents. Other small tract patents. in- 
wore’: recite, in lieu’ of the br acketed material. 
“across said. land or as near as practicable » 
to the exterior, boundaries, 


: ; 


"ARIZONA PUBLIC SERVICE COMPANY ee Re 


Mar ch 18, 1972 


Te the right. ee is Ko be lo- 
cated, > it is obvious that it was not 


an existing servitude affecting the 


land at the time patent issued. It is 


in essence a reservation of a right- 


_ of- -way. 


- Tt should be noted hats aie. no Adseng 


did the Arizona Public Service 


Company have a right-of-way 
across the lands in issue under the 
1911 Act. What meaning, if any, 


then is to be given to the phrase 
| “Subject to such rights for electric 


transmission line purposes as the 


_ Arizona Public Service Company 


may have under the Act of March 4, 
1911 (36 Stat. 1253), as amended 


(48 U.S.C. sec. 961) 4 

I am unwilling to conclude that 
the language is sent effect. Con- 
cededly, it is inartfully phrased 


and, at best, is ambiguous. Apply- 

ing the rule of construction that 
_ provisions in a patent are to be con-: 
strued in favor of the United States, » 


it appears, although not completely 
| free from doubt, that the patents 
were intended to reserve to the 
United States the right to grant a 
_right-of-way to the appellant, for 


_ Act. - | _ 
_. The question next to be faced is 
_ whether the retained interest in the 

United. States is within the ambit 


of “public lands and reservations of © 
the United States” and does this — 


Department have “jurisdiction over 
the lands”? ae | 


 4The Act of March: 4, 1911, supra, reads in 
part as follows: 

- “The head of the denear tment having juris- 
diction over the lands he, and he is, authorized 


‘and SEDO Er ET under . penere) peeuetOnS tS 


 471—- 588726 


(April iG 1967) states :. 


' Solicitor’ 8 Opinion, M-26708 Bae 


We believe that “reservations. of the =a 


United States” as used in the subsection, a 
The | - 


includes © Indian. [RJeservations. 


phrase “all public lands and reservations © 
-of. the United States” is. one of art used. > 
by the Congress when it means to.en- 
compass ail lands in which the United .- 
States has an interest, and has been.con- © . 
_sistently so interpreted by the courts and. 


this Department.. [Italics supplied. ] 


My view that the retained inter- 2 : 
est is within the ambit of “reserva-.° 


tions” is further buttressed by the 


definiton embodied in sec. .3(2) of (* 
the Federal Power Act of June 10,.. 
1920, as amended, 16 USS. o sec. - 


796 (2) , as follows: 


Oye “reservations” means national for- a Ss 

_ ests, tribal. lands embraced within Indian.) 
reserva tions, i 

other lands and interests in lands owned - 


military reservations, and - 


by the United States, and withdrawn, re- ; 


served, or mtaneld from brivate appro- ‘ 7 


be fixed by him, to grant an easement. for. a 


rights-of-way, for a period not exceeding fifty 
years from the date of the issuance of such 


grant, over, across, and upon the public lands 
_ and reservations of the United States for elec-- 
_ trical poles and lines for the transmission and 
- distribution of electrical power, and for poles © 


and lines for communication purposes, and _ 


_ for radio, television, aud other forms of com- 


‘the existing line, under the 1911 ~ 


munication: transmitting, relay, and receiving Le 
structures and facilities, to the extent of two. 
hundred feet on each side of the center line 


- of such lines and poles and not.to exceed four 


hundred feet by four hundred feet for radio, 


television, and other forms. of communication © 
transmitting, relay, and receiving structures 


and facilities, to any citizen, association, or 


corporation of the United States, where itis _ | 


intended by such to exercise the right- of- -way 
herein granted for ‘any one or more of the 


purposes herein named: Provided, That such _ 
. right-of-way 


shall be allowed: within. or 
through any Indian or any other reservation 


only upon the approval of the chief officer of | 
the department under whose supervision ‘or 


control such reservation falls, and upon a find- 


ing by him that the same is not incompatible 


with the public interest : a ee 


[Italies- . 
supplied. ] ae 
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 pdlation. nae ‘disposal under the’ ‘public 
“land laws: * * * [Italics supplied.] _ 
Of. FPO v. Oregon, 349 US. 435, 
| 446-448 (1955). 

‘This leads us to the. question 
sGyhether the Secretary of the Inte- 
.tior is “[t]he head of the depart- 
ment having jurisdiction over a 
lands ea 


- Section 94 of the Federal Power 
ee as amended, 16 U.S.C. sec. 818 
A 1970), provides in part as follows:. . 


"Any lands of the United States in- 
“cluded in any proposed project under the 


. provisions of sections 792, 798, 795-818, 
“"-. and 820-823 of this title shall from the 
_ date of filing of application therefor be 
Ee reserved from entry, location, or other dis- 


posal under the laws of the United Sta'tes 


o . until otherwise directed by the commis-— 
-. ' gion or by Congress. Notice that such 


a oe alpplication has been made, together with 


é 


‘the date of filing thereof and a. descrip- 
tion. of the lands of the United States af- 
* fected thereby, shall be filed in the local 
land office for the district in which such 


ata 


‘lands are located, * * * 


- This quote seemingly impels the 
sanniuaion that. land in a project is 
under the exclusive jurisdiction of 
_the Federal Power Commission. In 


* : _-construing the 1911 Act, the Bureau 


| - of Land i Manepemeny, recognized 


“thats 
It is ee from the statute that ‘the 


| Congress recognized that more than one - 
- federal agency might have some jurisdic- ~ 


‘tion as to lands embraced in a reserva- 
~ tion. and that as a condition precedent to 
' the granting of a right-of-way under the 
Jaw [the 1911 Act] all such agencies hav- 


-ing. any jurisdiction over reservations | 
- [Footnotes 


must. consent thereto. : 


omitted. 1 


» Washington Water Power Com- 


oe) Idaho 09429 ce sin 10, 1959) ; 


“of Middle Park Pypseteme Dis- | : 
trict, e at., ‘Denver 050054" Oe 


gust 13, 1957). _ ; 
Sec. 24 of the Federal Power Act, — 
as amended, explicitly recognizes 
that upon a favorable: determination _ 
by the Federal Power Commission _ 
that the value of public lands for 
power purposes will not be de-. 
stroyed by disposal : 
_*%* * The Secretary of the Interior 
upon notice of such determination, ‘shall 
declare such lands open to localion: entry, 


‘ or selection. * * * 


- This is precisely what Ponca 


_ The Federal Power Commission had 
made a general determination that .— 


transmission lines would not bar the 
disposal of public lands, subject ‘to | 
the reservation embodied in section 
94. of the Federal Power Act, as 
amended. The Department there-— 
after favorably considered the small 
tract applications, and under my 
concept of the case, reserved a right 
to issue under his ‘jutisdiction and 
authority a right-of-way under the 
1911 Act to the appellant over the 


lands patented. Jt would seem to fol- 


low that the Secretary of the Inte- 
rior is “[t]he head of the depart- 


ment having jurisdiction over the 


[interest in] lands. * * *” | 

I recognize that the result with 
respect to the small tract patents 
reached in the major opinion would 
be compelled if the conveyance had 
been made by a party not the sover- 
elon. That result in my judgment, % 
disregards the principles governing oe 
interpretation of federal patents. . - 


ac LD. a 


“ESTATE: ‘OF ‘CHARLES. TRACK A/it/a: CHARLBS. 
_ AFRAID OF HIS TRACK 
. March 15, 1972: 


ESTATE OF CHARLES TRACK, A/ e 


K/A CHARLES AFRAID OF HIS 


RAS (DECEASED FORT PECK 
_ ALLOTTEE No. 1106 PROBATE NO. 


. K61-69-S) _ 
1 IBIA 216° 


- Decided UY ian 1 5,1 9 2 2 


ao one a Secretary’ S decision 


after Pee 


‘Affirmed. 


AQ5, 25, Indian Probate: Wills: Revo- 
cation 


The concept of. vevival of previously re- 

voked wills is cognizable in Indian pro- 
~ bate cases and where it appears that the 
Indian testator intended to republish by 


codicil a. will which had been revoked ~ 
by a subsequent will, the earlier will is. 


deemed to. have been revived by the codi- 


cil and the intervening will revoked by 


- the codicil. 


7 390.0 ina Probate: 
Generally | 


Montana atatutes: pertaining ae inherit- 
ance from illegitimates are derived. from 
~ early. California . ‘statutes. pertaining to 


the same subject, and under such statutes. 
a father of an illegitimate may not in- 
herit from his illegitimate ehild unless . 


(1) the father, after marrying the mother 


has adopted the illegitimate into his own | 
family, or (2) the father, after marrying 
the mother of the illegitimate, acknowl-- 


edges his PALET ONY: 


APPEARANCES: Robert Hurly and 


L. Neil Axtell for appellant Joan 
Track Clampitt James McCann. for - 
Raymond Track and other unspecified 
heiys of the decedent; James L. San-— 


Saver and Baxter Larson for Aloysius 
First Sound and Lena First Sound. 


State Law: 


8. 


Opinion By Mr. Lasher. 
INTERIOR BOARD OF 
INDIAN APPEALS — 


‘This matter 1s before this Board a 


_ on separate appeals filed by J oan 
Track Clampitt and Edith Cooper - 
from a Decision After Rehearing 


entered by the Secretary of the In-. 


terior, Rogers C. B. Morton,: on. 
June 29, 1971.1 At the time. of is- 


suance oe the Secretary’s decision, 


all parties in interest. were. advised . 


of their right to file an appeal with ~ 
this Board. The aeat s decision — 


affirmed the examiner’s “Order-Ap- 
“proving Will of November 13, 1958, — 
and Codicil of March 9, 1965, and. 
Decree of. Distribution” (herein- - 


after referred to as “Order Approv- _ 


ing Will”) entered by the —— 


on March 7, 1969. . | ne 
I. FACTUAL “BACKGROUND a 


The decedent, Charles Track, - 
passed away on ‘April 30, 1965, at. 
age 88. During the last.seven years _ 


of his life he executed three testa- = 


mentary instruments: =o 

“1. A’ Last Will and Testament : 
dated November 13, 1958, executed _ 
at the Fort Peck Tadien Agents on 


a standard form - “printed by the’ 
Bureau of Indian Affairs.for such; 


purposes. (Referred to herein as s the ° 


1958 will.) 


* Ordinarily, the decision after. a rehéaring.. . 


would have been rendered by the examiner who - 
in this instanee, 
However, ‘because of Mr. |. 


conducted the hearing, 
David J. McKee. 
McKee’s unavailability by virtue of his ap- 


pointment as. Chairman of this Board, the | 


Secretary requested that the reeord in this 3 


case be certified to him for decision.’ Mr.’ 7 


McKee has disqualified himself and hag not : 
participated in this decision on appeal. 
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~ revocation clause revoking “all 
‘former wills and codicils” made by 
_» the testator.?’ | 


8. A codicil to the 1958 wilh sited: 


ich 9, 1965. This instrument, 


which aa. not contain a revocation 


clause, changed the 1958 will i in only 
one respect : the half-interest in de- 


-\cedent’s 4-room frame house which 
awas left to appellant, Joan Track. 


Clampitt, in the Sixteenth para- 


graph of the 1958 will, was revoked | 


and the whole ore was devised 
to Elizabeth Track Brown. 3 


: 2 Referred os herein as wae 1964 will. The 


ao cireumstances surrounding the execution of - 
this will, which was not approved by the 


. examiner, is described by the examiner in his 
-. Order Approving Will as follows: 


‘-“Mhe record. indicates that this document 
*. Was available 


in the home wherein the 
testator was residing with his daughter, Joan 


- Clampitt and her husband, and that no attor- 


ney or other completely -disinterested person, 


- except the witnesses, participated in its execu- 


tion. The record ‘does not show it, but the 


original of this will was received by the. 


examiner with a letter of transmittal written 
-by Robert Hurley [sic], attorney at law, Glas- 
gow, Montana, who indicated that he had’ pre- 
pared the same and mailed it to the home 
of the testator and that te had no further 


connection with the will, except that the same . 
was returned to him for safekeeping after it - 


Was executed. The record does reveal that the 


. testator was so physically incapacitated at the . 


time that he did not. attempt to.make the trip 
from Frazer, Montana, to Glasgow, Montana, 
for ‘the purpose of seeing the attorney or 
giving him ~ instructions concerning the 
f preparation of the said will.” 
-. Referred ‘to herein'as the 1965 codicil. In 
his Order Approving Will the examiner made 
. thé following findings relative to the execution 
- of the codicil: —. 

. "The third fentamentaey’ aooutia: under 
consideration is the codicil dated March 9, 


- 1965. This. testator sent word to the agency 


that he wished to draw a new will, according 
to the” testimony of la Mae McAnally, who, 
after 1958, had continued her employment at 
the Wort Peck Agency with the same duties. 
The testator, because of physical incapacities, 


DEPARTMENT OF THE INTERIOR | 


. dated November 14,0 
ie 1964, which contained a custoriary 


= ‘(79 LD. ae 


By his 1958 will, as cmnendad — | 
the 1965 codicil, the. decedent. dis- 
posed of his interests in various trust. 


properties by specific devises to. his: 


seven children,’ a nephew James L. 
Long; and sipht grandchildren. On - 


the surface, it would appear that by. 


the 1958 will the decedent intended. 


a fairly equal division of his prop- . 


erty among the objects of his bene- 
faction. By contrast, under the 1964 
will,> appellant Joan Track Clam- _ 
pitt is the primary beneficiary, re-_ 

ceiving all of decedent’s property 
with the exception of three specific 


. devises to Elizabeth Track. Brown, 


Hazel T, Anderson, and Raymond 
Track. In aera: she is named 
executrix., — 


The decedent: * was haan three 


times. His first wife bore him one 
‘child which died in infancy. The 


children named as devisees in the 


1958 will were the > product of Mr. 


was unable 46 aera to the agency for, this 
purpose, and, accordingly, Mrs. McAnally pro- 
ceeded to the home of his daughter, Elizabeth 
Track Brown in Wolf Point, Montana, where 
the testator was residing at that time. She 


testified that-she then had no knowledge of the 


existence of the 1964 will, but that she did take. 
the original of the 1958 will with her for com- 


‘parison and such other purpose as it might 


have. 
“pon her Siigal at the home of. Blizabeth, 


she was directed to the room where the 


testator was. She read the 1958 will to him 


-in English, but her memory is not specific as 
-to how far she progressed before he stopped 


her, indicating that. his wish at that time was 
to change only the beneficiaries of the house 
mentioned in paragraph. Sixteenth.” - 
4Wive daughters, Eva Mae Smith (pre 
deceased), appellant Edith’ Track Stevens 
(Cooper), Elizabeth Track Brown, appellant 
Joan Track Clampitt, and Hazel Track Ander- 


' gon, and twe- eons eens Track and aed = 
Track. 


5 This will was ietecmined by | the exam- 
iner to have been revoked py the 1965 coflicil, 


ne PSTATD: OF CHARLES "TRACK a/a/s CHARLES - vy BBE 
=  OAFRAID OF HIS TRACK 0 
March 15, “1972 


| Track’s second saad ied marriages. | 
During the third marriage,’ Tens 


First Sound (sometimes referred to 
in the record as-Tena First Sound 


and Tena Bearskin First Sound), to 


whom decedent was never inarried, 
bore him an illegitimate | 
Charles Track #2, hereinafter’ re- 


ferred to as “Charles First Sound.” » 


This illegitimate son’s name was of- 
-ficially changed.-to. Charles First 
Sound ina Tribal Court proceeding 


on June 23, 1941, during which — 


Charles Track ames paternity. 
The decedent never: 


into his home, nor did he contribute 
_to the care or support of this’ son 
who was raised by Lena First 
Sound. However, upon the death of 
_ Charles First Sound ou April 12, 
1952, the decedent, in the probate 
of his son’s estate, was determined 


_ by the Examiner, J. R. Graves, to 
have inherited a 1% share of his son’s’ 


7 allotment, the other half going to 


‘Lena. It is from this inequitable sit-- 
uation that Lena’s claim against the 


decedent’s estate arises.” 
The issues raised on this apa 


relate primarily to the effect of the 
1965 codicil in reviving the 1958 | 


6 Decedent’s third wife was Mary Parnell. 
7Lena First Sound has sought repeatedly, 
but unsuccessfully, to have the decedent’s half- 


share in her son’s allotment distributed to her. 


Her claim herein, although. overtly based. on 
decedent’s failure to support his illegitimate 
son, Is, 


to the complexity-of the questions posed, fur- 
ther discussion thereof will be Teseryed to 
separate sections of this decision. . 


son, — 


| adopted 
- Charles First Sound or took him 


in reality, a further effort to obtain 
* the decedent’s interest in the allotment. Due > 


will, and oe validity 0 af ae claim “ : 
| of Lena First Sound. 8 | 


ie REVIVAL OF THE 1958: 
| WILL | : 


| Ths appellant J oan Track Clam-° 


pitt, contends that if it is deter-» ~ 
‘mined on this appeal that decedent. 
had sufficient capacity to execute the 
1965 codicil, the codicil must stand 
alone unrelated to the 1958 will’ 


since the 1964 will permanently and. 
effectively revoked the 1958 will? | 
Stated another way, the appellant 
maintains that the 1958 will, because : 
of its prior revocation, had no legal - 


existence at the time the 1965. codi- 
cil was executed, and was. not sus~ 


ceptible to revival even if Mr. Track : : 
were capable. of executing t the ues ie 


§ Although the Pae capacity: = . 


_ the decedent at the time of the execution of _ 
the 1964 will and the 1965 codicil. was ques- - 


tioned on several occasions during the pro- | 


ceedings, if these issues were not abandoned. 
by the parties,.as appears to be the case, cer- ~ 


tainly the paucity of evidence introduced. on _ 


the subject was insufficient to; overcome the 
presumption of testamentary capacity. arising ° 


from the regular execution of the will and. 
codicil, See Estate of William. Cecil Robedeaus, 
1 IBIA 106; 78 1.D. 284 (1971). We see no: 


/ need to. dwell. on this. point. Suffice it to say 


that we have.carefully reviewed the record. 
and are satisfied that the. testator had the 


‘requisite capacity to make final testamentary 
-disposition-of his property on both occasions. 


_.The appeal of Edith Cooper challenging the -- 


propriety of the attorneys fees allowed herein | . 


amounts to nothing more than an expression 


of opinion on her part. Although the amounts 


of these feés are substantial, they are not - 
unconscionable and there is no indication that 
the examiner abused. his discretion in arriving | 


at the amounts allowed. 


®As we have. previously pointed out, Joan : 
Track Clampitt is the primary benediclaty, 
under the 1964 will. 
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os codicil. We disagree with thie ra- 
~. tionale for the reason that it ignores 


* the well- established concept of re- 


ae vival of previously revoked wills.1° 


Simply stated, the “revival” rule 


a that of.a codicil is executed which. 
purports to be a codicil to a will 
> xvhich has been revoked by a later 
7 will, the later will is thereby re- 
.. yoked by implication, and the ear- 
lier will is revived, provided it is 
-. still in existence. 57 Am. Jur. Wills, 


gee. 488 (1948) ; Annot., 88 A.LLR. 
2d 922 (1954). The theory of the 


rule is that since the republication 


- of a will once revoked makes such 
will speak as of the time of the re- 


i publication, a codicil which re-— 


publishes an earlier will impliedly 
‘revokes an intervening will which 


revokes the earlier will either eX- 


* pressly or by reason of provisions 
inconsistent with those of the ear lier 


will. 57 Am. Jur., Walls, sec. 488 
(1948) ; of. Annot., 59 ALR2d — 


(1958). a, 


A prior will ae be; in 1 actual ex- 


istence to be revived by a codicil 
which refers to it in adequate terms 


| where the prior will had been pre-. 


- viously ; revoked. 95 Cc J. S. Wills, 


_ The words “republication” and “revival” 
~ have, from a technical standpoint, different 


' meanings. When a codicil is said to “repub- 


lish” a will, it is meant that a will, then 
valid and in effect, but originally ‘considered 


to have been published as of the date of its 
- ,execution, is republished as of the date of 
the codicil. When it. is said that s codicil has 
i oe ‘republished’ 
| beeause of its prior revocation, something has 
' been added, namely, the revival of a. formerly, 
but not presently, effective instrument. See 


a. will not otherwise in effect. 


“Annot., 33 A.L.R.2d 922 (1954). | 
i 1 We see no reason why such rule should 
- not be cognizable in and applicable to Indian 


probate proceedings, where the circumstances 


age waar ant it. 
I 
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sec, 303b(2) (b) (1957). In the in- 


~ stant case, the 1958 will was not. 


physically destroyed or mutilated. — 
It was in actual physical existence | 
and at least part of it was read to — 
the decedent. by the scrivener at the | 


time the decedent executed the 1 1965 — 


codicil.# | | 
In order to afect a revival of a 
revoked will by a. codicil, it must — 
also appear that the testator in- 
tended to revive the previously re- _ 
voked will, The testator’s intention | 
must appear in the codicil itself, 95 


CSS. Wills, sec. 303b(2) (by, 


from other evidence. See 3 Papi, 
The Law of. Wills, sec. 29.150 


(1961). A reading of the 1965 cod- 


icil reveals that the 1958 will was 
specifically referred to therein. FPur- 
thermore, the 1965 codicil made an- 


express change in the 1958 will, and 


such change is entirely consistent 
with a revival of the 1958 will and 
inconsistent with the 1964 will. The 
facts of this case are to: be ‘dis- 


tinguished from the situation where 
the codicil makes an ambiguous 
reference to the decedent’s 


“last 
will” or in which changes made in 
the codicil could be equally appli- _ 


cable to the ae will as well 
as the prior will. 


From this, and with due consid- 
eration to the testimony of the 


serivener, we conclude that the ‘de- 
-cedent intended to revoke the 1964 
will and the revocation clause con- 
tained therein and to revive the 


42Jt does appear, however, that at the time 
the 1965 codicil was executed: the scrivener, 


Mrs. Ila Mae McAnally, was unaware of the 


existence of the 1964 will. 


1988 will. 
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- the contrary. 
A final problem in connection 


with the revival of the 1958 will, 


arises from the fact that the scrive- 
ner of the 1965 codicil, Mrs. Mc- 
Anally, was unaware of the exis- 


tence of the 1964 will. It might be 


contended that the scrivener’ s mind 
should be considered as if it were 
the mind of the testator, and that, 
accordingly, there could be no in- 


vial 3 tention. to revive the former instru- 


| ment since it was not known to the 


-serivener that it had even been re-— 
-voked. However, there is consid- 


: erable precedent for the rule that 
in order to effect a revival of the 
earlier will, knowledge of its sub- 


sequent revocation is not necessary. 
See Annot., 33 A. L.R.2d 922 (1954). 


We siianrike to this view and are 
satisfied that in the circumstances - 
of this case the ignorance of. the 


- gerivener as to the existence of the 


1964 will is not crucial inasmuch as 
it otherwise appears that it was- 


| the intention of the decedent to re- 


. vive the 1958 will. 


_ Accordingly, the decision of the 
Secretary of the Interior of June 29, 
1971, affirming Examiner McKee’ s 
Order Determining Heirs is, in this 


3 respect, affirmed for the reasons 


| stated hereinabove. 


TT. THE CLAIM OF LENA 
FIRST. SO UND 


ie # istory. 
| When Charles First Sound passed 


There is no - showing to | 


~ March 15, 1972 - 7a a oe oe 


away in 1959, fu aoe! and. re ve 
‘out issue, his allotment passed to: —. 
his father and mother who each re-. 
ceived an individual one-half in- :— 
terests therein. Mention is made in eo 
the record that the decedent. herein 


forthwith executed an affidavit dis-. 
claiming any 


1954.° However, the deed was not: ‘ 


approved by the Area Office be- - 
cause the decedent’s wifes Mary Par- - _ is 
nell, refused to extinguish her in- : ee 
choate dower rights by joining. ine, 
the deed and also because. the deed: ee 
failed to specify that oil. and gas. 
rights in the property-were reserved» 
to Indians having tribal rights on. | nS 
the Fort Peck Reservation as re- 
quired by pertinent federal statutes... = 
After the deed was: returned. to: -. 2 
the decedent without approval he: ss 


made no further attempts. to. meet, - 


the requirements necessary for a 


valid conveyance of his. interest. in . 


13.-We.do not find. this 5 affidavit in redeem ees 


herein or in any of the associated files we have. . ~ 
examined in reaching our: determination. , Te 
_ appears, however, that the decedent was moti- ese 
vated at this time by a sense of fairness, per- : 

haps stemming from his: failure to’ adopt his: 
. gon or otherwise. make any contributions to: 


his son’s care and support during the ee : oe 
four years of his life. Pte tee 


interest ‘theréin, ee 
whereupon he was advised by the 
hearing examiner conducting the 
probate of his son’s estate that if 
he so desired he could execute a. 
-deed conveying his inter rest to Lena = 
First Sound. The decedent actually ae 
executed such a deed on December La : 


- : Bearskin First Sound, ITA—1668 


EN Ge Rae RS on RS he 8 \ 
a 


oe 88 . a DECISIONS 


the. lands j in question to Lena: k First 
> Sound. “wo 7 


ee yD: June Do. 4967, coe) First 
Sound notitioried the Secretary of 


; - the Interior for approval of the 
1954 deed, the Superintendent, the 


» Area Director, and Commissioner 


of Indian Affairs having previously 


refused approval thereof. In a de- 
cision entered June 11, 1968," by 
| Harry | R. Anderson, Assistant Sec- 

retary of the Interior, the ap pea 

was denied.1¢ 

~ Lena First Sound filed her sain 


| = herein on J une 12, 1965 in the sum 


~ of $18,322.50, computed to some ex- 
_ tent on the basis of a daily charge 
of $1. 50, for the “proportionate 
share of support given by claimant 


: a to the pececents son” during the 


_'» 1¢ Perhaps ate to ‘the fact that the property 
had become quite valuable and he was recety- 
- ing substantial royalties from an oil and gas 
_ lease approved September 1, 1955. As of Feb- 
ruary 15, 1972, there was accumulated in 


-.‘decedent’s Indian Money Account the sum of 
' °$66,258.03 which sum for the most part rep- 
resents oil royalties from decedent’s me share - 

in the allotment. | - 


4% This file is. destwuaked Appeal a Lena 
(June i11, 
1968). 
18 The decision, in “nertiaent part, states: 
“There are significant intervening events in 
- the present ease which require disapproval of 


' . the deed. After the deed of December 1, 1954, 


Was returned in 1955 without approval, the 
ie gr antor made no attempt to fulfill the require- 


Ws ments. made by the Area Director ; in fact, the 


grantor appears to. have rested on the state- 
‘ment made to him at that time that no fur- 


_. ther consideration. would be given the deed 


since he made no further move looking. to 


_. the conveyance of his interest to the appellant. - 
' Moreover, the deceased until his death in 1965 


-aecepted as his own his. share of oil and 
..gas revenues from the allotment and included 
. his interest in a specific devise in a will. In 
‘these circumstances, it. cannot be said that the 


grantor manifested the necessary consent or 
~ ‘eontinuing.. application’ 


that the deed be 
approved. See Bacher v. Patencio, 282 F. Supp. 
939 (D.C. §.D. Cal. 1964), affd. 368 F.2d 1010 
(9th Cir. 1966).” - 
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son’s lifetime. In his “Order Ap- 
proving Will” herein, the examiner 
sustained this claim, but in the en-. 
larged sum of $27,500. 17 a 

ree gh we generally Pe : 
with the ‘result reached by the ex- 
aminer, from our review of the rec- 
ord in this matter and the record. 


in the Estate of Charles First | : 


Sound, deceased Fort. Peck Allot- 


tee No. 3550, we -believe that in 


order to pedeke a. sound and truly just 
decision in this matter, we must first 
recognize and answer a basic ques- 


. tion not heretofore raised by any of 


the parties hereto, 7.e., whether the 
decision by Examiner J. R. Graves. 
in the Estate of Charles First 


“7 The gist of the examiner’s rationale, too - 
lengthy to quote in toto, is as follows: “In | 
the determination of this proceeding, the exam- 
iner is prone .to consider the fact that. the 


other half of the royalty which this decedent _ 


received before his death was unjust enrich- 


ment in view of the fact that he had fathered 


the child, neyer supported him, and had been 
frustrated in his deed attempt to make ehings 
right.. 

“Following the entry of this order, Lena will 
have no further opportunity to make any claim 
upon the royalties to be received by. the 
devises under the decedent’s will from her — 
son’s land, and in view of the fact that she 
eared: for the child, Charles First Sound, dur- 
ing the 25 years of his life, five years as an 
invalid with running sores on his leg, it would 
seem that the $27,500.00 of. royalty (dece- 
dent’s one-half only) accumulated during pro- 
bate, sald royalty now. being held in the IIM 


. account, should properly be awarded to her 


under her claim, 
“A finding is made that the claim of Lena — 
First Sound shall be allowed in the amount | 


of $27,500.00. This is in lieu of the claim: for 


not only the full amount of all royalties re- 
ceived. from the property, befere and. after — 
decedent’s death, but also the title to the — 
minerals which this examiner 48 powerless. to 
award. 

“The $27,500.00 claim allowed to iene First. 


- Sound shall be paid only from the royalty de- 


rived from. the oil production from the lease 
on the lands of Charles First Sound, Allotment 
No. 3550.” aes supplied. ) 
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Sound: 18 o divide the iNegitimate’ S 
allotment equally between _ his 


ae father and his mother was correct. 


This is a fundamental proposition 
for if the 
-son’s allotment was improperly dis- 


: tributed to the decedent the estate © 


- of Charles First Sound should be 
reopened and such interest properly 
distributed according to the laws 
of descent and distribution gov- 
erning the estates of illegitimate 
children ino Bree: im Montana. at 
that time.? 

Let us now turn to this question. 


B. The Correctness of the Hxam- 


iner’s Holding in the E state of 
Charles First Sound. 

As previously noted, the correct- 
ness of Examiner Graves’ determ1- 
nation that the allotment of Charles 


18 Hxaminer Graves entre his Order Deter- 
mining Heirs therein on. January 12, 1958. 

1’Should it appear that the decedent was 
not entitled to share in his son’s estate, this 
half-interest in the allotment should be de- 
leted from the inventory of assets comprising 
his estate and the question of the validity of 
the examiner’s allowance of the claim of Lena 


_ First Sound becomes moot since it appears. 
‘that the true nature of her claim was for the’. 


other half of her son’s. allotment and the 
royalties accruing therefrom which had ac- 
cumulated in the decedent’s Indian Money 
Account. Whether a claim solely in the nature 
of a claim for. non-support which was never 


‘reduced to judgment in a state court having. 


jurisdiction to.-eonsider and determination 


| . liability therefor is recognizable in Indian pro- 


bate proceedings is not before us. It would 
appear, however, that should it be determined 
upon reopening of the estate of Charles First 
Sound that the decedent herein was entitled 
to. a half-share of his son’s allotment, it 
would become necessary to remand*this matter 
for further hearing to take further evidence 


as. to the dollars and cents amount of such | 


support and to allow the parties opportunity 
to present legal arguments as-to.the propriety 
of claims founded in equity in een probate 
. “proceedings. ee 


half- interest in his. 


First Sound should be Sebel. 


to his father, Charles Track, and his _ i 
mother, Lena First Sound, in-equal: ~ 
shares has not been challenged in — 
these proceedings by any of the par- 
_ ties.?° Hence, in the probate proceed-— 


ings in the instant:case, the question . 


was not. before the examiner. Al- 
thoug oh the 
Crave! decision does not appear in 
the formal documents in the Charles 
First Sound probate file, in a letter 
dated February 2, 1953, to Mrs. — 


‘First Sound contained - ‘therein. 


Graves indicates that “under the | 
laws of the state of Montana, the . 
decedent’s heirs are his mother and ~ 


basis for Examiner _ 


father, each taking a 14 share.” Al-» 


pretation thereot, we do believe that 
Examiner Graves properly referred 
to the Montana statutes to determine . 


the heirs of Charles First Sound - 


rather than to the federal statute 
pertaining to the inheritance rights — 
of illegitimate children, i.¢., sec. 5 _ 
of the ‘Act of Februar y 28, 1891, 26. 
Stat. 795,25 U.S.C. sec. TL (1952), 
which provides that for the purpose 
of determining ‘the descent of land - 
to the heirs an any deceased’ Indian 
under the provisions of the subject — 
Act, whenever any male and female 


Andian shall ‘have. cohabited tox . 
gether as husband and wife accord- - 


though we disagree with his inter- ° Det 


. 0 Nor was this question raised during the - 2 . 


probate proceedings in, Hstate of Charles First 


the decision of the Commissioner of Indian. | 
Affairs denying approval of Charles Track’s 
deed in Appeal of Tena Bearskin First Sound, 
TA-1668 (June 11, aes 


Sound, Probate C-M-58 (Wile No. 1136) or in . 
Lena First Sound’s administrative appeal from — 


Pd 
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a ing to the: ieee and manner a 
_.. ¥Indian life the issue of such co- 
ee ‘habitation shall be, for the purpose — 
of aforesaid, taken and deemed to 
es be the legitimate i issue of the father 


of such a. child. 


ake This department has feo - 
= aaestoreiad section 371 to create in- 


. heritance rights only in the illegi- 


aa timate child, not in the father. Thus, 


| the acting Solicitar, in #state of 


John Slhiekpoo, JA-180 (Febru- 


a ary 2 28, 1955) held as follows: 


oe oR However, it is now well settled 


ie : that the language of the 1891 Act to the 


effect that “every Indian child, otherwise 
‘legitimate, shall for such purpose [of 


. - determining the descent of land] be taken 


a and deemed to be the legitimate issue of 
“ithe father of such child” bestows. inheri- 


tance: rights only upon the illegitimate — 
‘ehild, and does not create a right of in-. 


‘heritance in the father. Thus, any claim 


which a father may make in such a situa- 

one ‘tion is not aided by the above federal 

statute, but necessarily must depend upon 
rs ‘the State law. | 


aes ©? Construction of the M ontama 
= Statute. 


-.. The pertinent Moubaina statute in_ 
-. effect at the time of Charles First 
_ Sound’s death, and: at the present 
‘time, R.O.M. 1947, sec. 91-404, De 


ae vides, as follows: i 


_. IMegitimate children to inherit in cer- 
oath events. Every illegitimate child is an 


| heir of the person who, in writing, signed 


‘in the presence of a competent witness, 


| % acknowledges himself to be the father 
'. of sueh child; and in all.cases is an heir 


of his maether; and inherits his or her 


ae  -estate, in whole or in part, as the ease 
_. umay be, in the same manner as if he had 
- been born in lawful wedlock ; but he does 


‘not represent ‘his father. or mother by 


inheriting any ‘part of the estate of his or 
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her kindred, either lineal or collateral, oe 


unless, before his death, his parents shall. 
have intermarried, and his father, after 


such marriage, acknowledges him as his ~ 


child, or adopts. him into his family, in 

which case such child and all the legiti~ - 
mate children are considered brother and 
sisters, and on the death of either of 


_them, intestate, and without issue, the 


others inherit his estate, and are heirs, 


-as hereinbefore provided, in like manner . 
as if-all the children had been legitimate: 
saving to the father and mother, respec-_ 


tively ‘their rights in the estates of all 
the children in like manner as if all had 
been legitimate: The issue of all mar- . 
riages null in law, or dissolved by d divorce, 


-- are legitimate. 


The question thes is wheter 


under the above-quoted statute, the 
father of an illegitimate has any 


rights in the illegitimate’s estate. 


Since we have been unable to find” 
any Montana cases which have con- 
strued the subject statute in the 
somewhat rare situation involved 
here where it is the father who 
seeks to obtain rights in his illegiti- 


mate child’s estate, we must proceed 


without benefit of precedent. 
» Some preliminary observations 
should be made. First, the an- 
nounced purpose of the statute, and 
we believe its primary purpose, is 
to provide for the rights of illegiti- 
mate children to inherit from their 


parents, and from their lineal or 


collateral kindred, and not vice 
versa. Second, the statute is in abro-__ 
gation of the common law rule that — 
upon the death of an illegitimate . 
intestate his property will descend 


only to the heirs of his body, and 


in the absence of such a specific stat-- 


—utory provision conferring rights of 
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ries ether the mother nor | 
the father of an illegitimate has any 


_ right of inheritance from-such child 
who dies intestate. 10 Am. Jur. 2d, 


the absence of such specific statu- 


‘tory provisions the father of an. 


| illegitimate has no right to inherit 
upon the death of the illegitimate 


intestate. 10 Am. Jur. 2d Bastards, 
‘sec. 164 (1963) ; Annot., 48 A.L.R. © 
od 759; Estate of W. B. Harrison, 


Myrick. Prob., 121 (Calif. 1876). 


Finally, statutes. of this kind are: 
part provides that the issue of all 


strictly construed, and the courts 
have indicated a marked reluctance 
to extend the right to inherit to 
‘persons not. named therein. Amnot., 
, 48 A.L.R.2d 759. a 


Tn view of the applicability of the © 
rule of strict construction, it is sig- 
nificant. that the Montana statute - 


in question does not “expressly” 
_ provide for the father to inherit.2? 
The structure of the statute in 


question, R.C.M. 1947, sec. 91-404, 


is worthy of comment. It breaks 
down into four parts: 
first section provides for the inheri- 


tance rights of an illegitimate child 
-. who has! been. easels tol in writ- 


-21From the nature of his remarks and the 
organization of his material, we gather that 


_. the author of the annotation believed, as we 


do, that the Montana statute should not be 


_construed so as to provide for inheritance 


rights of the father of an illegitimate. 


22 Another Montana statute does specifically : 


provide that the mother is a successor to 
her: illegitimate child. Thus, aera 1947 
§ 91-405 ‘provides : 


“If an illegitimate child, who hai Abe been. 
acknowledged or adopted by his father, dies. 


intestate, without lawful issue, his estate goes 


_to his mother,-or, in case of her decease, to her. 


‘heirs at law. ” 


(1) The 


ing o his ee (2). The eon 
clause provides that j im all cases the: -: 


_ iHegitimate is an heir of his anothers. 
and (3) The third section provides _ 
Bastards, sec. 160° (1968). Thus in 


that the illegitimate does not repres:. | 

sent his father or mother for the 
purpose of inheriting. from his or. 
her lineal or collateral kindred un-’ 
less before the illegitimate’s death. 
his parents have married, and his - 
father after such marriage has ac- 
knowledged the illegitimate as his” 
child or adopted the illegitimate... 
into his family.?* (4) The fourth. 


marriages null in law or. dissolved . 
by divorce are legitimate. | 


In accord with the foregoing, we | 
view the statute as. contemplating’ 
two means of ‘ ‘acknowledgment” : | 
(1) for the son to inherit: from his. 
father, a mere acknowledgment. i In. 
writing signed by the father of the 
child is sufficient; (2) for the father 
to. inherit from the illegitimate ~ 
son, there: must be a marriage. be 
tween the father and the mother of 


the illegitimate followed by either. ' 


an acknowledgment: of paternity a 
the father of the illegitimate child, 


_ At the end of the third section of the | 
statute is this clause: 


the estates of .all the children in like manner ~ 


as if all had been legitimate * *.*.” We — 
believe this language relates only to the third 
section, the effect of which is to predicate the ~ 
inheritance rights of the father on the. -. 
happening of either of the combined events: 


(1) marriage of the father and mother and . 
acknowledgment of the illegitimate by the. 
father after such marriage, or (2) marriage of | 
the father and-.mother and adoption of the 


‘illegitimate by the father into the father’s - 


family. 


io * * saving to the. 
father and mother respectively, their rights in’. ~ 
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 or.an adoption of the illegitimate, 


a into the. father’ S family. 
| Under our interpretation, ‘Charles 


. . rst was not entitled to ‘Anherit 
. from his illegitimate son. He was 
never married to his son’s mother 


nor did he adopt his son into his 


own family. From the record before 


us, it appears that the only acknowl- 
edgment during the lifetime of 
Charles First Sound was his oral 


- testimony at the change of name 


--hearmg in the tribal court. 


- Whether at this time the father ex- 


ecuted an acknowledgment 3 in writ- 
- ing is not shown.”4 


the statutes of other states having 
similar content, and in particular, 
the California statutes pertaining to 
- “Suecession” from which the Mon- 

tana statute — derived. Of particu- 


= lar significance i is the North Dakota 


‘statute. Section 56.01.05 of the 


North: Dakota Century Code (Vol. | 


i, 1960) provides as follows: 


Every chia born out of wedlock is : au 
writing | 
signed in the presence of a competent 
witness acknowledges himself to be the 


heir of the’ person who in 


father of such child. In all cases such 
child is an heir of his mother. He in- 


herits the father’s or mother’s estate, in 


"24 Tf the decedent did execute an acknowledg- .. 
ment in writing during the lifetime of Charles | 
First Sound it would make no difference to the 


- ultimate conclusion reached here. So also, the 

affidavit executed by the decedent relinquishing 
any claim in his son’s estate, executed shortly 
after his son's death, in our opinion -is not 
an acknowledgment by the father of. the 


_. illegitimate, since for such an acknowledgment: 
~ to have any efficacy whatsoever it must sur ely . 


- aecur during the lifetime of the illegitimate. 
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whole or in part, as the case may 7 be, in 


- the same manner ag if he had been, born 
in lawful wedlock. He, however, doés not 


represent his father ‘or mother by inherit- 
ing any part of the estate of the . 
kindred of his father or mother, either ~ 


fineal or collateral, unless before his 
death his parents shall have intermar- 
ried and his father after such marriage 
- shall have acknowledged him as his ehild 


or adopted him into his family. In that 
case such child and all the’ legttimate 


children in such family are considered. - 


brothers and sisters and on the death of 


any one ‘of them intestate and without 


issue the others, subject to the rights in 


the estate of such deceased. child of the. 
father 
_ provided im this code, inherit. his estate 
_ as ‘his heirs in the same ‘manner as if all | 
eee ail attempting to divine the mean- | | , 
ding of the subject Montana. statute . 


we have had occasion to examine 


and mother, respectively, as if 


the children had been born in wedlock. 
The issue of all marriages null in law or 


dissolved by divorce are deemed to have © 


been born.in wedlock. (Italics supplied.) 
The authors of the North Dakota 
statute used periods in lieu of the 
confusing semicolons found in the 
Montana statute to separate the var- 
ious sections comprising the para-_ 
graph. Thus, in the North Dakota 
statute, the important clause in 


_ which the inheritance rights of the 
father and. mother are. reserved 1s 


clearly linked to the section per- 
taining to the illegitimate’ 3 right to 
inherit from lineal or collateral kin- 
dred of his mother or father, and is 
clearly not connected to the other 


sections of the statute, and it is 
quite apparent that the rights of 


the father are not “saved” by his 
mere acknowledgment ln writing 
that he is the father of such phil. 


Indeed, it is questionable whether | 


the ae of an illegitimate cal mn- 


_herit under any set of circumstances | 


under the North Dakota statute. 
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| The original Calteeni statute, 
the precursor | of the Montana stat- 
ute; was short lived. Under subse- 
quently enacted California statutes 


the father is given no. inheritance 


7 rights in the estate of his illegiti- 


mate child unless the child has been _ 


legitimated by a subsequent marri- 
age of his parents or adopted by his 
father as provided. by the civil code, 


and where such is not the case, the | 


-illegitimate’s estate is succeeded to 


as if he had been born im lawful. 


wedlock and had survived his father 
and all persons related to him 
through his father. See Cal. Prob. 
Code, § 256. 

We have also referred to similar 
statutes in the states of Idaho and 
Utah which are couched in nearly 
identical language to the Montana 
statute and find that there have been 
_.no interpretations of these statutes 
inconsistent with the conclusions 
which we here reach. | 

We are constrained to conclude 
that there exists a strong probabil- 
ity that the decision reached by Ex- 


- aminer Graves which resulted inthe ~ 
cdecedent’s receiving a half interest. 
in his wlegitimate son’s allotment 


may be erroneous and that the foun- 
dation upon which the decisions. of 
the Commissioner and other officials — 


of this Department in. repeatedly — 


° denying Lena First Sound’s. claim 


over the years is unsound. There is 
- but one solution which will result in. 


a just and equitable resolution of 
the claim of Lena: First Sound in 


this instance—a reopening of. the 


Estate of Charles - First ue ‘To 


Paplenienk this. Geeenanuen an. - 
order is being issued simultaneously - 
herewith, in the exercise of'the au-- 
thority reserved to the Secretary i in 
section 1.2 of Title 25 of the Code - 
of Federal Regulations and pursu-— 
ant to 43 CFR sec. 4.242(h), direct- 
ing the reopening of the Estate of 
Charles First Sound, deceased Fort — 


Peck Allottee No. 8550, Title Plant. . 


File No. 1136: (1953) with provision — 
therein affording the parties hereto’ 


full opportunity to present evidence 
and legal argument material to the 


question herein discussed. 


IV. CONCLUSION AND. . 
| ORDER 


Pursuant. to the authority vested ~ 
in this Board by virtue of its dele- - 
gation from the Secretary, 35 F.R. 
12081, 211 DM 13.7, the appeals of 


Edith Cooper and’ Joan ‘Track 
Clampitt are denied and the Deci- 


sion After Rehearing entered by 
the Secretary of the Interior on | 
June 29, 1971, insofar as the matters _ 
raised by these appeals are con- 
cerned, is affirmed. The Secretary’s 
decision affirming the Examiner’s _ 


approval of the 1965 codicil and... 


the 1958 will and directing distri- 
bution of decedent’s estate accord- © 
ing to the terms thereof, is affirmed — 
in “all respects with the exception, 4 
as hereinbefore noted, that the i in-). 
clusion of the Giarlés First Sound > 
allotment as part of the decedent’s be 
assets in these probate proceedings. 
and the approval of the decedent’s . 
will, to the extent that it disposes 


ere of ck ailcement: is the sable ect of 
an order for reopening in Estate of 
Charles First Sound being executed 
aa simultaneously herewith. and ac- 
cordingly, as to that single asset, 
 that-part of the Secretary’s decision | 
‘must be held in abeyance pending 
the outcome of such reopening 
Rees proceedings. — 


Bye 


Tf, asa result of such proosedings 


—) the half inter est in the Charles First 
Sound allotment is found to be the 
property of Lena First Sound, a 
. final order will be entered in hs 
~ - instant matter directing the removal 
of said property as an asset of. 
‘Charles Track’s estate and closing 
_ these proceedings and directing the 
‘distribution of the property to Lena. 
- First Sound in accordance with the 
‘determination reached in the re- 
opening | proceedings. 


If, on the other hand, it is fire 


mined upon the conclusion of the 
_ reopening proceedings that the 

half-interest in- the Charles First: 
Sound’ allotment was properly dis-. 


| tributed to the decedent, Charles 


_.. Tract, a final order will be entered 
herein supplementing such decision 
-and directing the distribution of 
said “property to the four erand- 
a children of decedent to whom the 
property was devised by Paragraph 
| ‘Fifteenth of the decedent’s 1958 ; 
sowill _ | 
In view of the fact that the fees 
~ of Sansaver and Larson, attorneys 
*. for Lena First Sound, were made 
- payable out of the asset in contro- 
- -versy and may be subject to read- 
Us justment after conclusion of the re- 
opening 


‘Proceedings’ m _ Estate of 


DECISIONS OF. THE, ‘DEPARTMENT OF THE INTBRIOR 


Charles First. Sean’: that sae of 


the Secretary’s decision . and the. Se 
Fees 


Order ‘Setting Attorney’s | 
dated June 29, 1971, will be held in:. 


abeyance until the eoaduain ofthe 
reopening proceedings: at which 


time the Examiner conducting the 


reopening proceedings should make 
a combined determination of their: 


fees for their services«herein to~ — 


gether with their services in the re~ _ 
- opening proceedings. The $1,500 fee: 


allowed attorney James McCann for 


his efforts in the instance proceed~ 


ings is hereby affirmed. In the re- 
spects specified, this decision i is finak 


for the Department. — 


Mrowarn A. Laser, 
Alternate Member. 


I concur: 


Davip Doang, Alternate Member. 
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: AeA from Contract .No. 14-06— 


D-6555; Solicitation No. (DY) 


— 88, 5O8-A; Telemetering equipment. 


for Phoenix | Dispatcher’s Office,. 


Mead Substation and Hoover Pow- 


erplant; Pacific Northwest-Pacific | 
Southwest Intertie ; and Bureau of 


Reclamation. | 


Sustained, 


Contracts: 
Generally 


The contracting officer’ Ss ab ston’ to par-: 
teat terminate for default a BSUDDY con-- | 


Performance or Default: : 


‘19 LD. ny gis : 


APPEAL, oF ‘UNIVERSAL ENGINEERED 

ae ? March 16, 1972 , hay Pes 
‘Suindard Form 33, ga 1966, en- a 
and 


fact by reason on defects alleged to exist — 


in delivered equipment ‘will be deemed 
improper where the. equipment: conforms 
to the contract requirements and the fail- 


ure of the equipment to. operate fully to ae 


the satisfaction of the Government is 


_ found to bé caused by voltage variations — 


in. excess. of specification limits, 


‘Gantracts: Disputes and - Remedies: 
Termination for Default 


Where the default termination decision | 
is appealed and held to be improper, the 


Government is without contractual au- 
thority under the Default Article to 
charge excess costs ‘to the contractor 


without regard to whether a later deci- 
sion assessing excess costs was appealed ‘3 


| APPEARANCES: For aaneee none; - 


for the Government, Mr. William: A. 


Perry, Department Counsel, ee 


" Colorado. 


0 pinion By Mr. ee 


INTERIOR BOARD OF 
CONTRACT APPEALS © 


This timely appeal i 1s taken from 


a partial default termination! of 


the above-referenced contract for 


furnishing telemetering equipment 


for the Phoenix Dispatcher’s Office, | 
and Hoover. 


Mead. Substation 
‘Powerplant locations of the Pacific 
7 Northwest- Pacific ‘Southwest In- 
tertie. 


Neithe: party having Cael an 
-~ oral hearing, this appeal will be de- 


cided on the record. 


‘The. supply contract resulted 


from an advertised solicitation on 


1 Item 26, Appeal File: Letter Findings and 


Notice of Partial Default dated March 9, 
(All item number references” are to 


- ° 3971, 
appeal file documents. )- 


_ titled, : 
; Award, ” and included Standard 


> SYSTEMS, bee 7 


Offer - 


‘Solicitation, 


Form 32 (1964 Edition). Standard. . 


“Default” and: “Termination | for 


Convenience © Articles” were ine! 7 
cluded.? Under date of May 1, 1968, - ’ 


a notice of award (Standard Form’ 
83) was forwarded to appellant: — 
with an executed purchase order of © . 
the same date? The contract called 
for delivery of three lots of load —. 
and frequency control and analog. - 
telemetering equipment, with one |” 


lot destined for each of the three — SS 
locations (Phoenix, Mead — and “ 


Hoover). Appellant was not re-- ~ 
quired to install the equipment. 4o 

Appellant was required to-test the ~~ 
equipment prior to shipment under” 
simulated conditions and to furnish ~~ 


the Government. with certified — 


copies of test data and reports.’ 5 he 
The total contract price was -- 
$32,320. Inspection and acceptance —— 
by the Government were to take ~ | 
place at appellant’s plant prior to. 
shipment.? The contract delivery 7 


date of October 30, 1968, was ex- . 
tended 157 days to April 5, 1969, 


and timely shipment of all items — . 
was made on March 11, 1969.7 Sub- 


sequently, Government personnel. — 
completed installation at the three © 
locations between May 1, 1969, and ete 


June 6, 1969.3 


2 Provisions 11, por B- 14, aeapentivela®: 
3Ttem ‘1. 


* Item. 1, Paragraph B-4, Special Require: ea | 


ments: a8 
“3 Item 1, Paragraph e417, Technical “Re- : 
quirements: ‘General. : 
6Ttem 1, Purchase. Order No: (D). 88, 528-A. 
7Government’s Brief, Exhibit.12: p. 1. 
 *Government’s Brief, Exhibit 12. 


"DECISIONS or THE 


ae isaes diated November 3, 1969,° 


= from. the contracting officer to ap- 
- pellant. first indicated the Govern- 
_-. ment. was experiencing difficulty in 
. the operation of the equipment. Ap-. 


a 7 pellant was asked to send an 


| cerning “missed or gained pulses 
in the transmitter equipment, the 
TAP-68, became the source of an. 


_ engineer to the Phoenix office to cor-. 
! rect the problem. Thereafter, until 
~ June 30,1970, there was an chars ; 


of correspondence relating to con- 


-. certed efforts to eliminate an elec- 
~ trical interference in the RPA-68 — 
pulse frequency to voltage converter 

_ -- (receiver). Several modifications to 
_ the RPA-68 receiver were made by 

appellant and tested. by the Govern- 
~ ment with marginal improvements 
in results. Utilizing data from Gov- 


ernment field. testing of the modifi- 
cations, 


RPA-68. Redesignating the equip-— 
“ment as the RPA~70, he submitted — 
it for Government tests. "The RPA— 
_ %0 proved acceptable to the Govern- 
ment and appellant. replaced all. 


RPA-68’s with the approved RPA- 


- 70 receiver in June of 1970.79 


Meanwhile, another problem con- 
912 


ongoing complaint. by the Govern- 


cure transmitters manufactured by — 
- — When informed of the 


ment. This complaint finally re-— 
sulted in. the Government taking 
action to partially - terminate the 


contract for default and to repro- 


- 8 Tiem 6. 
10 Ttem16, appellant’s letter dated: June 20, . 


: 1970, advising the RPA-70’s had been shipped: 


ae Item 12; contracting officer” S letter of Feb- 


- ruary 20, 1970. 


DEPARTMENT 


appellant ‘redesigned the — 
field and to seek. corrections. in his 


. plant. _ 


these transients, 
correct path to. follow. ee Ne 


OF THE INTERIOR [79 LD. _ 


TAP-68 difficulty by letter dated — 


February 20, 1970, appellant under- 


took a laboratory study to determine — 
the source of the -problem.* = On 
June 26, 1970," the contracting of- 


ficer See respecting the TAP-68 fe 
| problems: 


“Spikes on both ae a-c Sabeig and on. 


the millivolt inputs seem to be the source 
of the trouble. These spikes are generated — 
by various equipments at both Mead 


_ Substation and Hoover Powerplant. * * * 


~The letter went on to request an 


engineer to visit the field installa- 
tions to analyze and correct the 


problems with: the TAP-68. This 


oft-repeated request for an engi- 
neering visit to the field did not 


result in any visit; the appellant 
preferring to secure data from the 


dated 


‘Usspellant’s response, | 


; J une 30, 1970,** advised : 


We have been in touch with your field 
people on the telemetry transmission dif- 


ficulties. They have advised us that there 


are transients on the AG supply that are 
of such a character that they inter- 


fere with the operation of the TAP-68, 


These transients, they report, are’ also 
interfering with the operation of equip- © 


- ment. other than the TAP-68. Further- 


more steps are being taken to eliminate | 
We believe this is the 


On J uly 29, 4970, 0,2° the one 


ing officer wrote: that equipment - 
| manu tchured by another had been. | 
7 substituted. for the- TAP-68 in the © 


72 Item 13. 
13 Item 15. 
14 Ttem 16. 
1% Item 17. 
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| “same Gheuis: at he substituted : 


equipment gave satisfactory opera- 


_  -tion,. He further advised “we are 


continuing testing to determine 


ats whether the TAP-68 converters are _ 


; deficient. or not.” Appellant’s re- 


sponse. of August 13, 1970,1* denied 

+ the' TAP-68’s were deficient, advis- 
- ing that the equipment had satis-— 
_ factorily performed during 
shipment testing with the specified ‘ 
 a-e supply of 120V=£5 percent and 


ereater voltage variations. While 


- appellant continued efforts to im- 
prove the performance of the TAP- 
68, he maintained the position that 
the fault was not in the equipment, | 


| but in the fact that: 


 * * * the voltage values of the incom- 
ing 


were taken with a recording oscilligraph 
and have a value approximately 80 times 
_ that of the signal voltage.” | | 


The Gover nment coutusied to in- | 
sist that the TAP-68’s were defi- 
cient; but in a letter dated Decem-_ 


| ber g 1970, confirmed the disturb- 


~ ance raltage values given by appel- 


lant.** On January 7, 1971,1* the con- 


tracting officer advised, of a. serlous © 
out of specification reading within 
94. hours after calibration of the 


| equipment. He advised that all defi- 


 ciéncies must be corrected within 30 


days or the Government would par- 


tially default the contract. By letter 


| dated sea 2, 197 1,”° * appebant 


16 ren 18. oR OES, | 
17 [tem ‘22, “Appellant's letter dated Decem-. 


. ber 1, 1970. 


- 38 Item 23. 
Item 24. — 
2 Item 25. 


471-588-727 


pre-| 


disturbances average 3 volts with. 
maximums of 5 volts. These readings 


requested return. re ‘any escheat * 


involved in the calibration shiftsfor 
immediate and careful study. On 7 
March 9, 1971, the contracting offiz °° 
cer 72 responded with his notifica- on 
tion of partial default termination. bens 
‘of the contract and advised that 
seven replacement transmitters were. a 
being purchased to replace: the’ ee 
‘TAP-68's. se te 

The issue cantepnted in ae ap Rhee 
| peal j is whether the TAP-68 equip-. 


ment failed to meet specification re- — 
quirements. Appellant contends. - 


that the TAP-68 did meet specifica- - 


tion requirements and thatithe oper-.. 


ational problems resulted from vélt-' ° 
age variations in excess of the spec- 
| heaton limits on the Government- 


furnished supply. lines. Asserting 


that the TAP-68 was deficient in. a 
that it failed to operate properly, 
the Government relies upon the ap- | 


pellant’s efforts over a 2-year period 


to correct the problems as an admis- . 
sion the equipment was defective. .— 
_ Pointing to the fact that the appel- © 
lant timely appealed only the de- © 
fault termination and not the con- —_ 
tracting officer’s decision in J uly of © 
1971, assessing excess costs, the Gov- - 
ernment also asserts in its briefthat . 


the assessment of excess costs is not ie 


~ in issue in this appeal. 


‘The Government argues. that - 


paragraph 5(d) of the Inspection ~. 
Article of Standard Form 32, pro- . 
vides that the inspection in presence ~ '. 
of the Government representative 7 : ‘ 
does not relieve - appellant of his re- 


"st Ttem 26... 


a point. 


oe . in 1 original) | 


tract terms were followed 
acceptance did « occur: prior to. ship- 


2 98). “DECISIONS OF ‘THE: ‘DEPARTMENT OF THE INTERIOR 


: = sponsibility’ to. correct: the detective | 
| equipment. Paragraph. 5(d) reads: 


(d) The inspection and test. by the Gav- 


. aa ‘of-any supplies or lots thereof 


does not relieve the Contractor from any 


- responsibility regarding defects or other . 


failures to meet contract. requirements 
which. may de discovered prior to accept- 
- ance, Except. as otherwise provided in 


this: contract, acceptance shall. be con- 


‘2 clusive except as regards latent defects, 
fraud, or such gross mistakes as amount 


- to. fraud. (Italics added) 


‘The only reference to acceptance 


- contained in the purchase. order ; is 


me the. following provision: — 


"Inspection is required. at the shipping 
After inspection and one, 


please deliver the material cn *. (Italies 


The ae does not contain any 


a formal acceptance documents. How- 


| ever, the parties agree that the re- 


quired inspection took place prior 


-. to shipment. There is no claim by 
the Government that the other pre- 
requisite of shipment, 2¢., 
tance” did’ not occur. Absent any 


Toke allegation or evidence to the con- 


trary, it is assumed that the con- 
and 


-ment: Subsequently, the Govern- 
ment had only those rights that 
would avoid the conclusiveness of 
that acceptance, such as may be 


found in other provisions of the 


- contract or the reserved rights “ 


_ regards latent defects, fraud, or 


| : such — gross mistakes as amonnt to 
fraud.” 3 
Clause 7 of the - Buppleinabéal 


4 . Terms and Conditions adds to the 


“accep- 


ei of Paragraph (b) of the In- 
-spection Article as follows: 


7. INSPECTION. The following is radae 


ed to Paragraph. (b) of: Clause No. 5 


entitled “Inspection” of Standard Form 
32. == - > : 
’ If the correction of the supplies or 


equipment is required. at the point of» 
installation or delivery because of non- 
-conformity with requirements of this con- | 


tract, and limitations of time will not — 


permit corr ection thereof by the con- 


the Government may neverthe- 
with such necessary 


tr actor, 
less proceed 


correction, after notice to the contractor, 


and charge to the contractor the cost of ° 


correcting the supplies or equipment. If 
any corrective work is performed by the 
-Governinent with its own forces, the con- — 
tractor shall reimburse the Government 


for its costs of labor and materials an 


_ appropriate allowance for the use of | 


plant and equipment, and other expendi- 
tures which are directly assignable to the 


. corrective work, plus 15 percent of such 


eosts for Government inspection,. super~ | 
vision, and overhead. If corrective work 


is performed by a contractor, other than. __ 
the supplier, and is paid for by the Govy- _ 


erninent upon a cost reimbursement ba- - 
sis, the contractor under this contract 


~-ghall reimburse the Gover nment for such - | 


other contractor’s costs which are di- 


rectly assignable to the corrective work; 
as defined above for correction by Gov- . 

ernment forces, plus 15 percent of such 
cost for such contractor’s overhead and 
profit, plus 15. percent of the total amount 
paid such contractor 
. inspection, 
If corrective work is performed by a con- 


supervision, and overhead. 
tractor, other than the supplier, and is 
paid for by the Government upon a lump- 
sum basis, the contractor under this con- 
tract shall reimburse to the Government 
the lump sum so paid, plus 15 percent for 
Government inspection, supervision, and 
overhead. 


These added ‘terms - aes ith 7 


methods by which correction after 


“4 
re 


(79 I. = 


for Government 
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: instaltation may be made by the 
Government or others with the costs 

thereof to be borne by the contrac- 
tor. We note that this modification 
is to that portion of the Inspection 
Clause concerning the Government’s 
rights prior to acceptance and that 


the modification does not define any - 


-eategory of defects for which ap- 
| pellant is responsible that would 


enlarge upen the exceptions made. 
in Paragraph 5(d) of the Inspec- | 
tion Clause. Reading this added _ 
‘paragraph together with the rest. 


of the contract, it can only have ap- 


_ plication to the correction of defects. 
for. which appellant is responsible. 


Had there been a conditional ac- 
-ceptance because of certain defects 


discovered during testing, or had a 
latent defect been discovered after — 
installation, this | paragraph may 


have become operative. | 


The Government also relies upon 
the following Linigs as A-3 to. 


justify its actions : : 


Ad. Right to Oper ate cna Use Unsatis- 
factory Materials or Hquipment. 
If; after installation, the. operation or 


— use of the materials or equipment proves . 
to be unsatisfactory to the contracting 


officer, the Government shall have the 


right to operate and use such materials | 


or equipment until they can be taken out 
of service, without injury to the Govern- 
ment, for correction of defects, errors, or 
‘omissions and/or for replacement of un- 


satisfactory. equipment in -whole or in 


part, if correction is unsuecessful or in- 

feasible, Unless otherwise agreed upon 

in advance, the period of such operation 

or use, pending correction of defects, 
will not exceed. i: year. 


| Clearly, ‘this provision contem- | 
plates that the operation and use of 


fo OE 


the ‘equipment, aie ‘installation, = : 
May prove the equipment to be “un- 
satisfactory” to the contr acting of- | 


ficer. However, the purpose of the 
rovision as disclosed by its title and 
the right reserved therein to the 


.Government is to provide a safe- 


guard against an unscheduled ter- » 
mination of the system operation | 
for the correction of defects.. The 
term “unsatisfactory’ equipment” 
appears to be used to describe equlp- 


ment sound after installation 'to re- | 
quire “correction of defects, errors © 
or omissions,” and not to add.are- 
“quirement that the equipment shall” 7 
operate to the satisfaction of the ~ 
contracting officer. Any other inter- _ 
pretation seems unwarranted in the: cs 
presence of detailed technical speci- 


fications in a simple supply con-- 


tract. Having accepted the equip- 
ment after test and inspection at the 
appellant’ s plant, the right of the — 

contracting officer to. find, after in- | 


stallation, the equipment. to be un-— : 


| satisfactory ‘must be limited by the | 

prior act of acceptance. Only by in- | 
ference does Paragraph A-3 deal | 

with the contractor’s post accep- 
tance obligations. It does not ex- 
pressly add: to these obligations. 


Construing the provisions of Para- 


graph A-8 and Paragraph 5(d) of. 


the Inspection Article together, we 
find that the defects referred to in 


Paragraph A-3 are those defects- 


not discoverable by the methods of 
inspection customarily employed, 
2¢@., those which survive the final 


acceptance. | 


While the. Ge een. ee Ae | 


| epeurHeally alleg ed that : a latent de-. 2 


"DECISIONS oF ‘THE. 


eae hone peated: we turn is a sone iden | 
tion of whether, j in fact, any defect. 
e in the equipment is shown to have. 
ae existed. | | 


-” The March 9, 197 1 ister: eiving 
sa notice of the partial default ter- 
~- mination action gave us as the basis 
for the action, the failure. of the 


- TAP-68 equipment to operate satis- 
' factorily as required by Paragraph _ 
. D-la of the Technical Require- 
_ ments. The reference Paragraph 
me Del. a reads 1 in pennant pene 


a, General. . 
a. Under this solicitation, the. contrac- 


~~ tor shall furnish mounted and unmounted 
~. ~ load and frequency control and telemeter- 


_ing. equipment for. the Parker-Davis. 


» Transmission System.of Region 3. The 
equipment shall work satisfactorily with 


existing load and frequency control tele- 
1 metering equipment which was pur- 
chased from Leeds and Northrup Com- 


Ss i pany under Invitation No. DS-9963 and ; 
_ other invitations. * * * : 


That the Government was. not 
content with the operation of the 
equipment is clear. However, it is 
less clear from the record in what 
respect, if any, the TAP-68 equip- 
~~ ment failed to conform to the speci- 


ie fications. The record shows that the 
'. primary difficulty was that electri-— 


- cal disturbances’ were being im- 


7 pressed upon incoming signal cir- 


— cuits. Further, the source of these 
disturbances was traced to equip- 


es ment not manufactured by Leeds 
and Northrup,” and not a part of. 


‘ the Parker-Davis Transmission 
- System. In a letter dated June 4, 


1970, from the Parker- Davis proj- | 


, ect’ manager for the Bureau to his 





| - 2 Government Responses to Interrogatories. 
eh dated December 20, 1971.- 


DEPARTMENT 


OF THE: INTERIOR: 


» chiet éngineer, ee Geena ae 2 
of the problem: is presented. Rele-_ 


vant excerpts of the. project mana- : 


ger’ Ss statements are: 


*.* + We found that there are spikes 
on both the A.C. supply and on the milli- 
volt inputs which cause the trouble. We — 
tried an isolation transformer in the A.C. 


supply and capacitors on each millivolt 


lead, connected to the ground mat. *.* * 
* ** These spikes are. generated by 
various items at both Mead Substation 
and Hoover Powerplant. | an. | 
‘At Mead, we found the Xerox machine - 
and alarm bells create the most spikes 


and at Hoover, the “code call” causes » 


bad spiking. ** * | 
We found that one wire of the existing _ 
interconnected cable has more induced 
A.C.. voltage on it. than the (Universal | 
equipment ean tolerate. * * # 
On N8 T.C., which is on. the Nevada 


side of the powerhouse, two control cable 
_ wires carry the millivolts to the control — 
room. These wires have very little in- — 

duced A.C. and the U.HB.S. oscillator . 


(TAP-68) operates fairly well; in fact, 


~ it is the most stable ULES. oscillator we | 


have, | 

The specification cated for the 
Government to furnish the power 
supply circults.** Appellant was re- 


quired to meet certain accuracy re- 
quirements: under specified voltage 
variation conditions.’* We find that. 


23 Government’s Brief, Exhibit 3. 
*4 Paragraph C—8, Technical Requirements. 
2 “C41, Telemetering Equipment, Accuracy — 


and Speed of Response. . 


“a, Accuracy.—-Bach telemeter instrument, 


as required by this solicitation, shall have an 


overall guaranteed accuracy over its full 
operating range as stated below. The maximum 
error shall not be exceeded under the most 
adverse combination of voltage variations of 
plus. or minus 5 percent, frequency variations 


-of plus or minus 0.1 of one (1) cycle from 60 


cycles, and ambient temperature variations of: 
plus or minus 15° from 25°C. Wach instru- 
ment shall hold its calibration So that recali- 
bration will not be required at unduly short 
intervals, under normal and reasonable service 


to meet the foregoing accuracy Hmits. *-* *” 


rie LD. oe 


| Te a UAPPEAL: OF. ‘UNIVERSAL ‘ENGINEERED SYSTEMS; INC.. 
SY te ae March 16, 1972 
= the equi pment ee ‘these. vequire-. 
~ ments. The a appellant conducted the 
| required. pre-shipment, testing with | 


a Government representative pres- 


ent.’ The test reports are not in evi- - 
dence; however, appellant’s affirma-- 


tion that such testing showed con- 
formance. to specifications is not 
challenged. The record shows that 
both parties recognized the problem 


- to be excessive ‘electrical disturb- . 


-ances on the supply line caused by 


equipment outside the transmission. 
— system. Appellant promptly denied 7 


the claim that the TAP-68 was de- 


ficient. He pointed out this external — 


_ source of the problem, and there- 
_ after his voluntary efforts to im- 


prove performance of the TAP-68 
— eannot.be taken as an admission the - 
- equipment was defective. 


_ Department. counsel directs our 
attention to two cases, Welliam FP. 


Klingensmith, Ine., IBCA-717-5-. 


— 68 and IBCA~734-10-68 | (May 4, 
1971), 7i-1 BCA par. 8842 and 


~~ Randam Electronics, Ine, ASBCA __ 
“No. 9006 (April 27, 1964), 1964 
~ BCA par. 4207, in hick: default 


terminations were found to be 
proper. The cited cases involved a 
rejection of the supplies or contract 


work, however, for failure to com- 


ply with a specific contract require- 
ment. In the instant case, the Gov- 
-érnment has not pointed out, nor is 


the Board able to find, any specific 


contract requirement. that appel- 
lant’s equipment failed to meet. 
' Appellant was required to design 


_, and manufacture his equipment'so _ 


that it would work satisfactorily 


with , other equipment in the trans- 


fications. 


So OR 


“mission eens Sane ‘the: oa oo 
Prev 2 
sumably, the specification data on. 
these components was available to .. 


and Northru p components. . 


appellant to permit him to comply — 


with the standard.?° However, the 


specifications do not state the ex-._ 
tent to which unwanted electrical 
noise must be ‘suppressed or 
screened out except that certain ac- 


curacies must be maintained at-+5 ° 
percent voltage variations. It isap-. 
parent that ae concerning the. . 
disturbances from the Kerox ma- 
chine, code call and alarm bells was) 
not oa to either party until this. 
problem arose and measurements 
facilitate | an 


were | then 


made. to. 
correction. 


The standard of nee Sunes v2 ee 
: puinedof appellant by his supply’. 
contract was to manufacture and, 
deliver specially designed equip- ‘ 

‘ment in conformance to. the speci-. cs 
The evidence. indicates - = 
that the - specification criteria for 
: maintaining accuracy. under volt- ae 
_ age variation limits were less than’. 
the voltage variations present and’ 

‘induced in appellant’s equipment 
from equipment outside the trans- 


mission system. There is no evidence / 
that the system operation. was defi- 


cient because of an incompatibility . - 


between other components and xp op h 
pellant’s equipment. es 

' The contention is Faieed that. 
there i is an inherent design require- 


ment for Cu paeny destined for’ 


"26 appa comments on Government Re. ., ae 
..-Sponses to. Interrogatories dated January 15, ee 
1972, attached Leeds & Northrup drawing ae == 


one component, 2 thermal converter. 


_- anticipations 
use. * * 7)" 


‘present. 
variations to be accommodated, no. 


"DECISIONS OF THE. 


oe powerplant: Seacaument: to pares 
come electrical noise, frequency and . 
_ voltage variations typically found 

there.2? In the presence of an. ex- 


DEPARTMENT OF THE INTERIOR. 


| {T9. ED. a 


‘aye fouiid the termination For : 


- default .to ‘be improper, it neces- 


press contract provision such as is — 


here respecting voltage 


greater requirement can be read into 


~ the. contract when. conformance to 
the contract standard cloes not vel | 


the desired result.2® 
Additionally, _ little weight 


other equipment was: manufactured 
to the same specifications. 


With reference to the calibration 
.. shifts. complained. of. in the Gov- 

_ ernment’s letter dated January: 7, 
1971, it is noted that a single in- 
, - stance of a failure to hold ealibEs 
tion occurring some 22,months after 
~~ delivery is not persuasive of the 
~ equipment being deficient with re- 
spect to the specification require- 
-- ment not to require recalibration at 
unduly short intervals. We find that — 


no defect for which appellant 1s 


Appellant did not fail to deliver 
conforming supplies. 


"27 Ttem 19. 


2 United and Globe. “Rubber Manufactur ing 
Companies v. United States, 51 Ct: Cl. 238, 249 


to deliver, no liability attaches because in the 
end it may not in all respects meet fully the 
of. those engaged in its 


is 
g given. to the fact that the Govern. 
ment achieved satisfactory opera- 
tion by substituting for the TAP- 
> 68, equipment mannictured by an-- 
_ other. There is no showing that the — 


a responsible has been shown to be 
_ present in the TAP-68. 


7 sarily follows that the Government. 
is without any contractual right to 


charge appellant the resulting ex~ 


| cess costs.” 


¢ onl usion- 


‘The appeal i 1s sustained. 


Rossum C. Lyon, M fember. 


: We CONCUR: 


Winrrast F. McGraw, o hairman. 7 


‘SrEn CER 2. T. NIssEN; M ember. 


_ 28 BLT ronies, Paes ASBCA No. S457. (Feb- | 
ruary 28, 1961), 61-1 BCA par. 2961: 0° 

“% %* * it follows that an appeal by Appel- 
lant from the default termination is broad © 
enough to cover any subsequent action by the 
Government: in the exercise of its rights or 


remedies under: the Default. Article.’’.See also. | | 


Brook Labs Co., Inc., ASBCA No. 8266 ee: 
ber 18, 1962), 1962 BCA par. 3624. 
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1 IBMA 82° a | 
| Decided Ml arch 16, 1978 


chia | isa gen On a cross- Sa ieal. 
filed by the Bureau of Mines chal- 


lenging the legal and. factual tests 


upon which a restraining order was 


issued by Malcolm P. Littlefield, De- 
-partmental Hearing Examiner. ‘The 


order restrained the Bureau from 
enforcing against the Gateway Coal 


_ Company the ee, eu iely : 


Le (1916)... («* + = and if he diccharsen his obli- a 
gation by meeting the express conditions'of the - | 
‘contract, and delivers the articles he agrees” 





‘ *The appeal and crogs- ane filed in: this . 
proceeding were originally 
Appeal No. IBMA 72-6, In view of the fact 


' that the cross-appeal is now treated by the 


Board separately, it has been assigned’ a new 


appeal number for clarity. . 


‘eonsolidated ‘as. - 
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| standard ae was ae subject of - 

| Gateway’ s pending. Petition for | 

Modification. This decision is on the © 

cross-appeal only and does not de- 

cide the issues involved in the appeal 

by Gateway from the Examiner’s 

. denial of the relief sought by the 


, Petition for Modification. Having 


_ been advised that the parties are en- 
_.gaged in discussions which may re- 
sult in a settlement on the merits of 
; that. Petition, the Board reserves de- 


- cision.on that part of this case. 


| Decision of the Heavine Weamines in 


issuing the Restraining Order, AF- . 
CON- | 
TINUED. Application for Review, - 


FIRMED. Restraining Order 


Docket J No. PITT 72-210, DISMISSED. 
Federal Coal Mine Health and Safety 


Act of 1969+ Modification..of. Applica-.. 


. tion of Mandatory Safety Standards: 
Interim Relief | 


‘The discretion - “Of an examiner’ or” the . 
Board to. grant interim. relief, pending : 
. adjudication. of a section: 301 (¢). petition. 
for modification, may be exercised only. 


after a hearing has been afforded the 
parties, and it clearly appears: (1) that 


the petition has been filed in good faith ; 


(2) that during the interim, the health 


and safety of the miners will be reason-’. 


ably assured; and (3). that the operator 


will suffer irreparable harm if the in- 
>» terim relief i is not granted. . 


| APPEARANCES: Daniel R. Minnick, 


- Esq., for Gateway Coal. Company; i 


Bernard M. Bordenick, oat . for. U. aa 
| Bureau of Mines oo 


- Onninton ipa Mr. Doane 


INTERIOR BOARD OF 
- MINE OPERA rI0 Vs. 
_ APPEALS” 


FACTUAL BACKGROUND 


“On September 17, 1970, Gateway. ; : | 
Coal Company. (Gateway) filed, 
“pursuant to section 301(c)- of the P. 


Federal Coal Mine Health. and. 


tection safety standards to its Gate- 


way Mine. The Petition dealt with. ee 
several fire safety requirements. 

under section 311 of the Act, includ- > 
ing the requirement for automatic, a 
overhead sprays at each of the belt 
drives on the belt. haulage system? ~ 
_ While this Petition was pending 
before a hearing examiner, the Bu- - 

vreau of Mines (Bureau) twice in- 
spected the Gateway Mine and: is- 
sued Notices of Violation: for not |. 
_ having the above-described sprays e 
on two of the belt drives.. After. sev- 
eral. extensions of time for abate- 
ment. were granted, the Bureau're- ~ 
quired Gateway to abate the viola- 
. tions cited on or before May 83,1971; 
_ Although a hearing on the Petition oe 
It appeared im-— 


had been. held, 


‘Safety Act of 1969 (the Act)? a — a 
petition for modification of the ap- 
plication. of the mandatory fire pro- 


‘ - 


probable* that a: ‘decision .would... 


‘abatement. © 


—. Confronted itl the aidaae of a 
having its Petition for Modification — 
rendered useless by complying with : 


be reached a a) date. set for. | 


1 The’ Petition for Modification was originally 7 . 
received in May 1970, but was not accepted 


in 80.0,8.C..§§ 801-960 (1970). 


1 


. for filing until proof of service on the Bureau 
' and the peurencn aye: of miners had. Raa 
- received. 
. 2 All references ma the Act‘are to P.L. 
173, 83 Stat. 742-804. The Act is also. codified 


_-. 8 Phe Act § 311(£) ; See also 30 CFR, 7. 1101 re 
ee to 75.1101-22. | Cian 


: other 


on Se 
toe pos ae grsie 
a fn he . 
at ¢ : . 


104 ppctstons 


ae the. abatement r equirement or the: 
Notices or having its men with-— 
ae drawn from the mine pursuant to 
_. the provisions of section 104 (b) of 
\. the Act; Gateway filed an- Applica- 
+ tion for Review of the notices under | 
-. section. 105. At a‘hearing on the Ap- 
plication for 
" . moved the ‘examiner to exercise his 
. implied power under section 301 (c) 
of the Act to grant interim relief 
~~ and: restrain the Bureau from. tak- 


Review, 


a ing action on the two Notices or any 
enforcement action -which 
would interfere with the relief re- 
quested in the Petition for Modilt- 
cation. | 
~ >. The Bureau and Gatewny eed 

- that the power to issue a restrain- 


., ing order was implicit in the pro- 
visions of section. 301(c): They did 
'- ‘not agree on the criteria to be met 
3% before. the. relief could be granted. 
.. ‘The Bureau maintained that the | 

criteria should be those set forth in 


the temporary relief provisions of 


. sections 105(d) and 106(c) of. the 
HG Actia hearing; 
ie stantial likelihood that the apph-. 


a showing of a sub- 


a cant will pr evail on the merits; and 


3 a showing of no adverse effect on 
the health and safety of the miners 


-in the mine. If these were applied, 


the Bureau argued, Gateway would — 
not be entitled to interim relief. _ 
: Gateway maintained that it was suf- 
ficient to show that its Petition for 


: ; Modification Was filed i In. good faith, 


that there was no imminent danger | 

~ tothe miners, and that these having 
-. “been shown, it should be granted | 
2s, the interim relief sought. 
In two. ne issued ae 30. 


OF THE DEPARTMENT or THE INTERIOR 


Gateway 


“18. LD. | 


; ‘at May 28, trees the Genny oe 


restrained the Bureau from —— , 


ing sections 311(f): and 311(g) o 
“the Act.and the regulations aes 
under against Gateway until an ini-. 
tial decision was rendered on the 


merits of the Petition for Modifica- 
tion.® In. issuing’ the Restraining — 


Or ders, the. Examiner found that 


Congress left the exercise of the - 
power implied under section 301 {e)-° 


to the discretion of the Secretary | 
and his delegates. The Examiner 


concluded that it was proper. to 
grant. the interim relief because a 
hearing had been held; there was a 


_ showing of no imminent danger to 


the miners; the petition was filed 


~-in good faith by the oper ator; and 


there was potential irreparable _ 
damage to the operator unless the 


~ status quo of the parties was main- 
tained - pending 
the merits of the Petition for Modi- 
fication. 


determination on 


 Gateway’s Paaen for Modifies 
tion was denied by the Examiner 
October 15, 1971. Gateway then ap- 


-pealed the Examiner’s decision to 
the Board and requested that the re- 
straining order be continued pend- _ 
ing decision by the Board on the . 


Petition. The Board ruled that, 
under 43 CFR 4.594, the appeal filed 


by Gateway stayed the termination 


. 4The May 28 Order was issued upon recon- 


sideration of the April 30 Order and modified 


the April 30 Order by specifying the standards 
which the Bureau was restrained from 
enforcing. 

5’ The, Examiner: ase. ‘ruled when he issued 


the Restraining Order, that it was unneces- 
sary to decide the Application for Review, |. 


and. no disposition. has been. made. of that 
Pro ceetne: ; , .t 
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of the ‘Bxaminer’s 
thereby preserved. the status e.que of 
_ the parties. - 


The Bureau filed : a cross- ;-appeal 
-. with respect to the issuance of the 


: “Restraining Orders by the Exam- 
iner,. alleging, “* = 


gal and factual tests in determining 


whether or. not to grant a stay of — 


enforcement as to sections 811(£) 
and 311(g) and the implementing 


regulations,” and for consistency, ' 
the Board should apply the stand-— 


ards set out in sections 105(d) and 
106(c) and reverse the Examiner. 

On appeal Gateway contends 
that: (1) Congress could not have 
intended application. 
105(d) and section 106(c) criteria 
for interim relief 


vided ; (2). that the pur pose of those 


sections is to insure. comphance with. 
the safety regulations, while the. 
purpose. of section 301 (c) is to de- 


termine whether the operator may 


be permitted to not comply; (3) — 


. representative of miners, ‘the Secretary may he. 


_ that Congress intended that the re- 
lef provided for in section 301(c) 


be applied with equity; (4) that. 


there should be no requirement of a 
finding of likelihood of success on 


the merits since a time-consuming 


technica presentation would be re- 


quired; (5) that a finding of like- 


lihood of success amounts to a find- 


ing of good faith on the part of the 


: operator; _ (6) that if the Board 
were to adopt the criteria aclvocated 


by the Bureau, Gateway has met 


them, and that. relief could still 


Orders and. | 


‘i that the Ex- - 
aminer did not apply the proper le-- 


Act? 


of section. 


under, section 
301(c) or it would have so pro-_ 


- part, provides : 


properly be granted under section Pits 
105. | ‘ 


“ISSUE INVOLVED IN | THIS - 


_CROSS- APPEAL - 


What criteria should: govern Lie ; 


exercise of discretion by. all exam: 
iner or the Board in deciding to. re 
strain: or not restrain the issuance: - 
or enforcement of notices of viola-' | | 
tion 


relating to the mandatory — 
safety standard which is the subject ~ 


of a pending petition for modifica- 


tion under section 301 (c) of the | 


| 3 DECISION 
. The pur pose of section 301(c) i | 


the Act is to enable an. operator to... 


seek modification of the application ~ 


ofa mandatory safety standard.to a 


a inine.® In contrast, the purpose of s 
section 104(b) is to enforce: comn- 


pliance. with the mandatory: ‘stand-: 


ard. an Ge possible, the Act should be a 





¢' Section 301(¢) of the Act, in ‘penent 


“Upon petition by the. cueatost or. the 


modify the application. of any mandatory 


_gafety standard to a mine if the Secretary de- 


termines that an alternative method of achiev- * 
ing the result of such standard exists which |’ 


will at all times guarantee no less than. the =~ 
measure of protection afforded the miners of * 
such mine by such standard, or that. the: appli- ..-- 
eation of such standard. to such. Mine will .. 

“result in 2a diminution of safety to the mainers ro. 


in. such mine.” * * * 
7 Section 104 (b) directs eutnoreen repre- 


sentatives of the Secretary: to issue a notice: -. ae 
_ of violation. whenever they find a violation of: - 
" mandatory health and safety. standards,..and, |.» 
thereupon, to fix.a reasonable time for-abate- —_ 
ment of. the: violation. The section’ also. pro-. 
vides that if upon expiration of the time fixed ©. _ 
for abatement the violation has not been’ 
abated and the time should not be-further ex--- 
tended, the miners. shall-be withdrawn from” 
the mine until the violation has been abated:: 


106 


oe pee ued to. give meaning to both | 
“a ‘sections. Thus, while the merits of | 
Cat By petition for modification are 
an operator 


being adjudicated, 
_ should not be subjected ‘arbitrarily 
_ to the abatement.and mine closure 
-. provisions of section 104(b), if the 


“notices of violation involved per- 


- tain to the same safety standard 


which is sought to be modified by 


the section. 301(c) petition. 


-In this proceeding both parties: 


- ne the Examiner concluded that 
Departmental hearing examiners 


and the Board; as delegates of the 


‘Secretary, have implied authority 
under section 301(c) to grant in- 
terim relief to an operator while the 
_ administrative adjudication of his 
petition is pending.’ We affirm that 


‘conclusion under the general prin-— 
ciple of law that where the end is re- | 
| quired the appropriate means are 


given and that every grant of power 


carries with it the use of necessary 
and lawful means for its effective “2 
| ane good: faith. seeking-modification of the — 
application of a safety standard to a 
mine, and.is not.using the. proceeding 


| execution.® 


The specific’ issue itor us on this 
. eross-appeal, however, is what cri-~ 
teria should be applied in granting © 


or denying such interim relief. — 
We see no reason to depart ma- 


: terially from the equitable factors . 
which have-traditionally guided the 


‘discretion of the courts in granting 


or denying injunctive relief. These — 


include: whether the court has 
| equity jurisdiction to determine the 
: Issues 5 ponent to the plaintiff if in- 


Jt 8 See M’Culloch v. ‘Maryland, 417 US. a 
2 - Wheat.) | 316. (1819); National Air Carrier 
- Ase’n. vy. CAB, 486 F.2d 185, 190-91 (19790). 


| 9 American’ Trucking Ass'n. 7 rae Vv. ee 


States, -344:-U.85298: mae 


: ‘DECISIONS OF. THE DEPARTMENT OF THE INTERIOR | 


[79 LD. 


| junctive relist is granted and haves 


ship if relief is denied; hardship on - 
the defendant if injunctive relief 


is granted; good -faith of the 


parties; hardship on third persons; 


convenience and effectiveness of ad- 


ministration; and pune and social 
consequences.’ 20 

The use of these factors for: our _ 
purpose requires that they be 


adapted to fit the circumstances - - 


arising from a pending proceeding 
under section 301(c}. Therefore, we. 


hold that, before granting interim 


relief, by restraining the Bureau 
from enforcement action under sec- 
tion 104(b) of the Act relating to 


the safety standard which is the sub- 
ject of a pending petition for modi- 


fication under section 301(c), an op- 


portunity for. hearing must be af- 


forded the parties on whether the 
interim relief should be granted | 
and a clear showing must be made 


. that: 


(ay: ‘The operator. has. filed a . petition 


solely to postpone or avoid abatement; 

_ (2) During the period of restraint, pro- 
tection of the health and safety of the | 
miners will be reasonably assured; and ~ 
(83) The operator will suffer irrepara- 


ble harm if the requested. sa relief 7 


is not granted. 


We rej ject the Bureau’s argument 


that a showing of substantial likeli- « 7 


hood of success should be required. 


‘To do so would compel a lengthy 


hearing on the primary issue In- 
volved in the main proceeding 7 


‘10: See. J. ‘Moore, Federal Prictice ber “65. 18 i ae 


(3)-(24-ed. 1971). 
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niodification; aad a@ or cane or. denial — 
of the motion — for interim | relief 3 
could become, thereby, a premature 
ae of ane ; 


| decision — on the 
petition. | 3 
Althoug gh we see no particular 


-. harm in finding a lack of imminent. 


danger in a mine before granting 


= ater relief, we do not believe that 


~ such a finding should be required. 


i There is no discretion to grant in- | 


terim relief when imminent danger 
is present. The primary purpose Sof 
the Act makes it clear that no ir re- 


parable harm to the operator can mas 
_ offset the jeopardy to the health and —— 


: safety of the miners created by an 


‘imminent danger situation. Tf there. 
is imminent danger, the Bureau 1s 


required forthwith to issue a section 


104. (a). withdrawal ‘order. An in--. 


terim relief proceeding cannot be 


allowed to interfere with the issu- 
ance of a withdrawal order for im- | 
_ -minent danger. Ther efore, a nega- 
tive finding by. the | examiner of no. 
imminent danger, as a condition 
precedent t to granting interim relief, wt 


would sérve no useful purpose. 


However, in issuing any restrain- - 


ing order, the examiner should be 


- sur e, and the Bureau should under- | 
stand, that such order will not have | 


the effect of restricting regular in- 


' spections of the mine or preventing 
the proper issuance or enforcement. 
of notices of violation unrelated to — 
the safety. standard involved inthe 


petition. for modification. Further- 


_ more, we would expect the Bureau, 
in the course of its regular inspec-. 
.... tions. during the interim. period, 1 sic, 
 .be-.especially -alert-toward any de-- 


velopment of aniinent eee aris- 
ing from. noncompliance with the _ 


safety standard sought to be modi- . 


fied, and to act appropriately. 


Our review of the record in this a7 
- case convinces us that the Examiner, aes 
after holding two hearings, found ee 


that the above required criteria, and 


| more, were met before issuing. the ae 
restraining order challeng ged by the | 


Bureau. We therefore affirm the is- : 


~-suance of the Order as a proper oo 


exercise of his discretion. 


7 ORDER > - 
WHEREFORE, puiauant to the , 


aut thority deleg ated to the Board of *- _ 


Mine Operations Appeals by the _ 


Secretary of the Interior (211 DM — 


13.6; 385 E.R. 12081), IT Is 


HEREBY ORDERED: 


(1) That the DECISION of oe 


“Examiner 1 issuing the Restrain- ae 
ing Order on. April 30, 1971, as: se 
modified by the decision and. Re- — 
straining Order, : dated I “May 28, a 


1971, IS AFFIRMED; = 
(2) That the’ RESTRAINING 


ORDER issued by the ‘Examiner . 
on May 28,1971, 1S CONTINUED, | 


until purener order of the Board ; 5 
and oa) 
(3) That the “APPLICATION Js 
FOR REVIEW (Docket No.PITT 


| 72-210) IS DISMISSED. 


_ Dav Doaws,. M ember. oe 


WE CONCUR: 


UC. iE. oe Rey Chairman. 


Ds ANIEL Hanns, Alternate M ember. te 


ae Pleading, Timely Filing .. 


“only the ‘Seeretary ‘of the Interior. has. 
‘ . the. authority ‘to waive or make excep- 


- 108 — "DECISIONS. or ‘THn DEPARTMENT or. THE INTERIOR .s 


\ ESTATE OF LUCY HOPE DEEP. 
WATER -(DECEASED SHOSHONE- 
| FLATHEAD -ALLOTTEE 1234 PRO- 


_ BATE No. Bara) 
a 1 TBIA aay 
“Decided March 1, 1972 


= Order cece petition for reconsidera- 


2 tion. 


180. 5. nda: Probate! Appeal: Re. 
2 consideration. 


ee Ordinarily, a ‘decision. on a peal — the 
. Board. of Indian: Appeals becomes a final . 
eae, Departmental decision and upon the is- 


-suance of such decision the parties are 


ae deemed to have exhausted their adminis- 


= | trative remedies, 


365.0 Indian. Probate: Reoonsidera- 
oe tion: Generally a + : 


: ~ Reconsideration of a decision ol appeal 
8 will not be: granted. except-upon a show- ; 


ing of manifest error in such decision. | 


. 370. 1 Indian ° Probate: 


tious to the regulations setting forth time 
-_ limitations for filing ‘pleadings and, with 
the: exception of the Board of Indian Ap- 


- péals to whom he has delegated such au- 


* . thority, personnel of the Bureau of In- 


-, dian Affairs and other employees of the” 
a Department - of the Interior have no au-- 


Stee thority to waive such regulations, 


4 whether done. intentionally, or inadver- 


tently by rendering erroneous advice to 


a par ty: who acts on the same ° to his prej- 


es udice._ 


0 pinion n By My. ee 


‘7 NTERIOR BOARD OF 
INDIAN APPEALS : 


“This matter comes on for recon- 
7 sidere ation. upon the filing by the ce 


Rehearing: | 


which the appellant seeks to have 
this Board reconsider its decision 


entered herein | (Hstate of Lucy 


Hope Deepwater, 1 TIBIA 201, 78 


- Tp. 855 (1971)), in which we af 


firmed the hearing examiner’s 
Order Denying Petition For Re- 


tion for rehearing was untimely 


since it was. filed with the examiner 


after the expiration of the 60-day 


period of limitation set forth in the — 
applicable regulation, 25 CEFR sec. 
15.17 (a).? We also held that the ex- 


aminer had no authority to waive 
the regulation. , 


In his request for reconsidera- 


tion, the appellant alleges. that an 


employee of the Bara of Indian 
Affairs mistakenly advised him as - 
to the last date upon which he could - 
timely. file his petition for: rehear- 
ing. This allegation is supported by 


documentation attached to the peti- 


_ tion, including an affidavit from the. 


employee involved. However, even 


_ assuming arguento that this conten- 


tion is true it is to no avail. Person- 
nel of the Bureau of Indian Affairs, 


and for that matter, other employees | 


of the Department of the Interior, 
have no authority to waive the reg- 
ulations, whether done intention- 


7 ally, or inadvertently by rendering 


erroneous advice to a party who acts 


_ thereon to his prejudice. Only the 
Secretary and, his delegatee, this: 


1 This” limitation now ‘appears in. 48 ae 


sec. 4,241 Sa 


TOLD. 


pellan t, Daniel B; Evening, Sr., of. a 2 
a document entitled “ Appeal” by — 


. hearing. The primary basis for our. 
decision. was that appellant’s peti-- 


- Beard has this ae Estate 0 if 


Jack Fighter, 71 1.D. 203 (1964). 


Estate.of Samuel Picknoill, 1 TBLA 
168, 78 I.D. 325 (1971). 

F ‘urthermore, although | ne 
Board has inherent power to rectily 


manifest error in its decisions, the 


regulations do not provide for re- 
“consideration of our final decisions. 
Estate of George Minkey (Supp.),t 
JBIA. 56 (December 29, 1970). 
There is some authority for the 
| proposition. that in the absence of 
. statutory authority therefor, quasi- 
‘judicial decisions such as those rend- 


ered by this Board are not a proper 
reconsideration, 73 


subject for 
Cid S., Public Administration Bod- 


268 ad Procedure, § 156 (2) (1951), : : ‘3 


and we have. previously applied this 


rule where the circumstances war-- 
ranted it. H'state of Julius Benter,1 


 TBIA.59 (January. 12, 1971). 


Tn any event, there is no showing _ 


of manifest error in. our original 


decision. Indeed, in reaching such — 


decision, we had occasion to examine 


ee observation in. regard 
thereto: 


_ ##* On the basis of ‘the record aeons: 
us we are unable to ascertain any truly > 


compelling reason justifying an exception 


_to the regulations. We ‘have carefully re-. 


viewed the. record and find that there 
is ample support ‘therein for the exaimin- 
er’s decision. to approve the will and di- 


. rect distribution of. the decedent's estate 


according to its terms. Moreover, the 
- evidence submitted. by the appellant in 


support of his appeal is both vague and — 
conclusionary in nature and has neither 


the quality or content Eye we’ find per- 


= ‘suasive. 


“UNITED: STATES: v. “CHARLES MAHER. ET. ALS 
Pax. March #1, 1972 _— #2, 


5 TBLA 209. 
the substantive merits of the allega- 
tions of the appellant and made the 


Licenses: 
Range 


_ Accordingly, aot to ‘hie aul- ne 
“thority delegated to: the Board of '. — 
Indian Appeals by the Secretary. Of 
the Interior (211 DM 13.7;35 FR. 
12081), the petition for oe | . : . 
tion of Daniel B. Evening, Sr. is a 
- denied and our-original decision en: 
tered herein .on TDecotaher) i197 = 
_ is affirmed. Since more than 60 days 
have elapsed since. the issuance of - 
our original decision herein, distri- a 
bution . of the - -decedent’s - estate eo 
should be made forthwith in \ 
cordance with the provisions of 43 oe 
_OFR sec. 4.296. This decision 3 is final oe 
for the Department. | oe 


7 Ninceaan: A. ries ae Re a 
_ Alternate oe ul ember. - es 


T. CONCUR: 


Davo ad. McK, ¢ hair rman. 


UNITED STATES ve “CHARLES | 
: MAHER ET AL. 


“Decided Mare oh et, 1978 * a | 
Appeal from decision ( Tdatio 1-68- | : 


1 et al.) by Office.of Appeals and 
Hearings, Bureau of Land -Man- ore 
agement, affirming hearing e examin- 

| er’s decision as tniodified. 


‘Affirmed as modified: 


Administrative. Piocédute? ‘Adjudica a 
tion—Administrative Procedure: Gen- 

erally—Grazing Permits.and Licenses: | 
Adjudication—Grazing Permits and. 
Apportionment. of oxen ae 


A decision of a signa: manager which — 


is arbitrary or capricious will not be suse | 7 ° 


a 1 10, a "DECISIONS | 
= tained, -when challenged by one who ae 
. standing, even: in the absence of any evi- 
‘dence of : serious economie impact..To that 


extent, National Livestock Company and 


Back Cow, 1.G.D. 55' (1988), is overruled. 


A decision involving the exercise of ad- 
ministrative discretion, which is support- 
able on. any rational basis, is not arbi- 

. trary or capricious. An apportionment of 


the federal range, involving some aboli- 


--tion of. “snit- use” ibetween states and 
: ‘based. upon the effectuation of a manage- 
~~ ment plan reasonably related ‘to ithe pro- 
: tection of forage and other values, has, 


| therefore, a rational basis and is not ar- 


_ bitrary or capricious. 


Grazing Permits and Tisaisex Ap- 


_ portionment of Federal Range: Graz- 
ing Permits and Licenses: Cancella- 


tion and Reductions 


| “Elimination of a range user’s so-called 


“split use” between two grazing districts 


by consolidation of his grazing privileges 


‘ina particular grazing district is reason- 
ably incident: to formulation and imple- 
mentation of grazing manaigement pro- 
- grams by the Bureau of Lani Manage- 

_ ment and will be permitted to stand 
absent severe economic impact on. the 
parties. affected thereby. 


- Grazing Permits and Licenses: Ap- 
_ -portionment of Federal Range—Graz- 


ing Permits and Licenses: Appeals 


‘The economic effect of the transfer, re- 


duction or ‘other. change in grazing pri- 


“. yileges of a particular range user is but 
"one factor to be considered by the Board 
_.. of Land Appeals in determining if a deci- 
~ ston appealed from is unreasonable or 
_ should otherwise be reversed or modified. . 


"APPEARANCES: Leon R. Weeks of 
Weeks & Davis for the appellants; 


Riley C, Nichols, Attorney, Solicitor’s 
Office, Department of the Interior,. for 


: _ the appellee. 
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Opinion By Mr. Fishman 


INTERIOR BOARD OF LAND as 
7 APPEALS - 


The appellants herein, Charles - 
Maher, Carol Maclver, and L. 
Franklin Mader, have appealed 


from a decision of the Office of Ap- 


peals and Hearings, Bureau of Land 


“Management, dated August 5, 1969, 


affirming with modifications the de- 
cision oe a hearing examiner, dated — 
February 20, 1969. The hearing ex- — 
aminer’s decision dismissed appeals 
from a joint decision of the district 


managers in Vale District in Ore- _ 
gon, and the Boise District in Idaho, 


dated February 2, 1968. The hear- 
ing was held in Vale, Ore ra) ae 


- July 8 and 9, 1968. 


The joint decision of the district 
managers transferred the active 
grazing privileges of MacIver (231 
AUMs) and Mader (970 AUMs) 
from Oregon to Idaho and the ac-_ 
tive grazing privileges of Maher 
(154 AUMs) and several others’ — 
from Idaho to Oregon for the stated 
reason of producing proper range — 
management and the orderly admin-* 
istration of the federal range. In. | 


As noted in the decision of the Office of 


‘Appeals and Hearings, twoof the others ‘af- | 


fected by the “joint decision, the Greeley 
Ranch and Duncan and Wlaire MacKenzie, 


joined the other appellants in submitting | 
a notice of intention to. appeal from.. the 


hearing examiner’s decision, but failed to per- — 


fect their appeal within the 30-day period 


prescribed in 43 CFR 1853.7(b). Greeley 
Ranch and Duncan and Elaire MacKenzie have — 
not appealed the dismissal of their appeals by 


. the Office of Appeals and Hearings. 


“STATES | v. ‘CHARLES MAHER ET AL. 


7 A ite 


‘March el, 1972 


ve dismissing tie fie appeals the hear- 


ing examiner found that the ap-~ 
pellants all have base lands in Ore-. 
gon near or along the Oregon-Idaho ee 
border. and that one of the reasons. 


appellants had been allowed to ex- 


--ercise their grazing privileges in © 


both the Vale District and the Boise 
- District in the past was that prior to 
1960 there was no fence along the 


| pellants to consolidate their privi- 
leges in one state, but did not reduce 


the number of privileges of ¢ any of. 


the appellants. 


The appeal, asserts that the deci- 


sions below: (1) misconstrued the 


applicable law; (2) erred in deter- 


mining the issue in the matter; (3) 
erred in the meaning of “arbitrary 
and capricious”; (4) made findings 
of fact not supported by the evi- 
~ dence; (5) incorporated conclusions 
contrary to law; (6) erred in deter- 


mining that precedential adminis- — 


trative decisions must. be followed ; 
7) are contrary to the facts aiid 


law; (8) failed to make findings on — 
ih ‘questions of fact; (9) are. 
arbitrary and capricious; ‘and (10) 
erred in failing to find that the joint. 


decision of the district managers 
was arbitrary and capricious. 


The key issue? before us was 


| stipulated. to by the panies: at, the 





2 At the hearing, appellants’ counsel, wazesa 
to that issue but not as the sole issue. He 


suggested the following : 

- “Another of the issues ‘is that the shift of 
the grazing privileges in each respective appel- 
lant’ 's case does not take into consideration the 


good. range: management practices of both the 
' federal range involved and the privately owned 
~ Jands, and in addition, the third issue, that 


‘hearing and. is: io Be same. genre, as. 


that i in the V ational Livestock case,® 


4a, whether. i in shifting the 'appel- 
lants’ area of use from one state to 2 
another, the district managers acted 
arbitrarily or capriciously: or dis: — 


played a lack of good range man- 
agement so as to seriously impair 


the appellants’ Operssions from. an 
3 economic sbandpoint.* - | 
border separating the two districts. _ 
The joint decision required the. ap- ; 


The hearing examiner applying ; 


the rule of National Liwestock, — 
determined that there was no evi- ~ 


dence in the record that the new 
grazing areas assigned to the re- 


spective appellants would seriously 
endanger the possibility of their — 


continuance in the livestock busi-. P 


ness and render valueless their pri- ae 
vately owned and and eee . 
| ments. 


He also: enn that ° apollaes : 


- failed to establish that. the district 
Inanagers’ decision was arbitrary 0 or 


capricious. — ot er a 

‘The wisdom of the V ational Live : 
stock rule has been questioned, not. 
only by appellants herein, but also 


the reduction in federal range privileges of! 


each respective appellant creates an. excessive | | 


economic and management problem. to their * 


respective ranches,,. which will cause their con- - 
tinued operation to be prohibitive, both from. . 


a range management standpoint and economic 


standpoint. That a fourth issue is that the 


shift of the grazing privileges of the respective. 


appellants is without due compensation. The. . 


fifth issue is that the shift of. the grazing 


privileges of the. respective ranches of the_ ie 
appellants deprives them of: their propor- 
carrying. . 


tionate share of the allowable 
capacity within the respective grazing units.” 


“Tr, 13, 14. 


'3 National Livestock Company and Zack Coa, 
I.G.D. 55 (1938). ' 

‘The ‘record, Tr. 18-19, shows that. appel: Lae 
lants’ attorney stated, “I would stipulate aa) ms 
that is the issue.” - . va 


eat ae DECISIONS OF. THE DEPARTMENT. OF THE INTERIOR 


2 by the Office of Appeals el eae 
ae ings. The rule j is stated at page 60: 


| different from. those which he has used 


in the. past. Such a complaint could only 
be: entertained upon allegation that the 
- ‘determination. was so arbitrary or capri- 
_. cious as to render valueless the privately 
Se owned land and improvements of the op- 


~ erator adjacent to the grazing district and 


--> seriously endanger the possibility of his 
~ continuance of ‘the livestock business. 
‘(Red Canyon Sheep Company et al. v. 


wees: decided May 27, 1988, F. (24) 308.) 


(D.C. Cir]. | 
The Office of Appeila af Hear- : 
_. Ings, In. its. decision of August 5, 
1969; although affirming the ‘result 
-~ reached by the hearing’ examiner, © 
agreed with appellants ‘that a, deci- 


gion which is arbitrary or capricious 


- 


-. and is adverse in its effect on a li- 
* -eensee would be subject to reversal, 
ni National Livestock nolibe and 
~ ing. Appellants correctly argue that 
ib is not necessary to show serious 
-. economic detriment where the deci- 
an sion -is in fact arbitrary or capri-— 
cious: On the other hand, the Bu- 
peau of Land Management, while 
conceding | that National Livestock 
~ imposes a. heavy burden of proof on 
the licensee by requiring him to. 
show not only that.a decision is arbi- 


> trary ‘or capricious but also that it 


will render his base lands valueless 
and’ jeopardize his continuance in 


; the: livestock: business, argues that 
buch 3 a ‘rule i is ae to prevent 7 


| the rule 


9 LD. 


- ate continual frustration of man- 
agement — ‘programs — “designed - to 


oe re sel 
Plainly, then, the determination of the _ simul aneousl y. conserve the range 


am particular area in which the grazing is | 
oF be permitted is a matter committed _ 

‘solely to the discretion of the Department,” 
"and no permittee can, as ia matter of 
a: ‘right, be heard to complain if: the lands 
-....upon ‘which he is permitted to graze are 


and achieve equitable apportion- 7 
= ment of its use among various users. — 


Part of the confusion. surround- 


| ing the V ational Livestock rule. lies 


on its unfortunate linking of two 


- separate and distinct concepts, 7.¢., 
‘the concept of “arbitrary and capri- 


clous” administrative action, with 
“commonly recognize[d] 
that the right to carry on a business 
without illegal interference causing. 
irreparable damage is the subject of 
equitable protection by injunction.” 


ked Canyon Sheep Company v. 
_ Ickes, 98 BF. 2d 308, 817 Moa Cir. 


1938). 
In soimietie the true meaning 
of National Livestock it 1s helpful 7 
to separate these two doctrines. Ini- 


tially, we note that the phrase 


“render valueless the — privately. 
owned -Jand” originated in Red © 
Canyon. Sheep Co. v. Ickes, supra, 


which was cited in National Live- 


stock as authority for the contested 
rule. In Red Canyon. Sheep Co., 
supra, the bill of complaint filed in 
the United States District Court 


for the District of Columbia alleged = 


as a foundation for the equitable 


relief sought, that the appellants’ 


privately owned land and. improve- 
ments thereon adjacent to the graz-_ 


ing district would become alueless . 


The appellees moved to dismiss the 


bill upon the grounds that the ap- 
‘pellants lacked a sufficient interest 
to maintain the suit in that they did 
not have a vested. interest in the — 
lands i ie question. | The court found | 


‘ 


“UNITE D STATE 8 


oe th ae the s:appellania’ ee were of | 
_ sufficient dignity. to be entitled to _ 


equitable. protection. and remedies. 
Thus the phrase “render valueless, 


~ete.,” had. relevance only as one test 
_of whether one seeking to‘ enforce | 


equitable remedies i in. court may be. 

successful. | 

~...In- essence, in this context. Red 
nate focuses on the availability 


of equitable relief by way of injunc- 
~. tion. That decision does not stand . 


for the proposition that other rem- 

edies would. not be available in 

the absence of “irreparable damage” 

: to the person aggrieved. | 
The oft-quoted National ie 

stock rule, if read literally, astab- 

- lishes a cause and effect, relationship . 


between two unrelated concepts. | 


. Thus, the rule states that the deci- 
sion must be “so arbitrary or capri- 
- cious as to render valueless the pri- 
vately owned land, eté.,” in order for 


the “complaint” to be. entertained. 


This is obviously not a proper rule 
to govern the rights of a party seek- 
- ing to obtain administrative relief 
from an adverse decision. Nor is it 


_ reasonable, in view of the rule’s 


patently: confused rationale, to.con- 


strue it as having been intended to 


; set forth boundaries or restrictions 
as to the scope of review afforded 


an appellant seeking administrative 
review'of an adverse decision. Our 


review is not limited to determining 
simply whether administrative ac- 
tion: at the lower level is unreason- 
able, arbitrary. or capricious. Nor 
are. we. restricted to modifying or 
teyersing uliwise or erroneous deci- 
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sions ‘only where a Ticensee will be 


Pe out of business. a 


~ 


‘ . This view is consonant with J oyce 2 hi 
| ee Company, Q IBL A 322, Cate 


327 (Tune + 2, ton), in which we 
said: ‘A 


As to the effect upon the ae 


rauge user a rule has been enunciated, as 


pointed out by. the hearing examiner, 


that the allocation will be upheld unless ~ 
it. is shown that the user’s privately: . 
owned land is rendered’ valueless and the 


possibility of its continuation in. the ‘live- ae 


stock business is seriously endangered.. -~ 
National Livestock Company ét al., , Supra. > : i 
However, in Bali Brothers Sheep Com- 9 
2TBLA 166 (1971), .a less rig- i 


pany et at., 
orous standard was applied; ie, that an ~ 
allocation will not be disturbed where its: 
implementation will not result in. ‘such. 


hardship.as to constitute a serious im-—° 
pairment of the grazing user’s livestock | 
operation. Appellant showed by ‘testi- ~~ 
mony of Hugh Nettleton, president of the - 
company, only that the purchase price ; 

__for the Shelley properties was based upon. 
an expectation of use in area 6-B, Never- 
theless, the evidence failed to show that 
the privately-owned land could not be eee 
used (although not quite as intended) or 

that appellant’s livestock operation would 


be seriously impaired.. Thus, ‘even.. the. 


Ball Brothers Sheep Company test. has _ - 
not been met; @ fortiori, the more difi- |. 
cult test of National Livestock vemvany ee 


has not been met. 


‘The point need not. Sea 
that an administrative action which — 


is arbitrary or capricious may be 


challenged successfully by one‘ who 


has standing. See Shields et al. v. 
Utah Idaho R.R. Co., 805 U. S, 177, a 
185 (1938):.An action in the exer- | 
cise of . administrative discretion. Fe 
may be regarded as arbitrary. or 
capricious only where. it 18 not sup a 


Sa 


_ . poe abioe on 1 any phen ere The 
. tact that a court reviewing a deci- - 


-. sion supported by a rational basis 


could have reached a contrary deci- 
sion does not make the action arbi- 


_ trary or capricious. Carlisle Paper 


Bou Co. v. NEEB, 398 F. 2d 1, 6 
(8d Cir, 1968). | 
saath oe he arteries function is ex-. 

- hausted when there is found to be — 
a rational basis for the conclusions 
approved by the administrative 


; body [structure of rate schedule.” 


26. Mississippi Valley Barge Line Co. 
—. wv. United States, 292 US. 282, 286— 
a 287 (1934). | 


In the light of the foniecing: it 


-geems clear that if an action of a 
district manager has a rational 


basis, it is not arbitrary or caprici- 


 -0us. An action of such an official 
which is reasonably related to pro- 
tection of the range, 7.¢., forage and _ 


other values or prevention of use by 


-non-authorized parties, has a ra- 


: ‘tional basis and is, therefore, not 
_ cancel or capricious. 


| - But we also agree with the posi- ; 
tion of the district managers that a 
a stringent burden of proof on. the 
appellant is necessary to prevent _ 
_ frustration of beneficial range man- 
agement programs. We believe this | 
Was ‘the objective of the. National | 
_. Livestock principle, even though not 
_. clearly stated. It is settled law in 
, this field that the range user has no - 


right as a matter of law to demand 


ee that. his license or permit shall .con- 
fer grazing privileges in any par- 
ticular part of a grazing district. 


See Redd Ranches, A-30560 (July 
oe 2G ie coe Babcock et al., 
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A-30301 (Tune 16, 1965). ‘Fis; 1s. not 7 


‘a vested right to the continued use. 


of the land embraced in his permit 
or lease. Dr. and Mfrs. A. J. Kafka, 


A-29807 (February 3, 1964). The 


burden is upon the eee to show 


by substantial evidence that the de- 


cision is improper. #. L. Cord d/b/a - 
ii Jiggs anch, 64 1.D. 282 (1957). 


The determination of the range to. 
be used is a matter entirely within 


the discretion of the Department. 


2. B. Hackler, V.G.D, 274 (1942). 


Yet any party affected by a decision 
which is arbitrary or capricious has, 


asa matter of right, the epyorunly: | 


to obtain redtess, | 
Therefore, to the extent: that No- 
tional. Livestock limits the right to | 
or scope of review in holding that 
“such a complaint could be enter- 


tained only upon allegation that the 
determination was so arbitrary or 


capricious as to render valueless the 
privately owned land -* * *”, that 


decision is overruled. On the other 
hand, we agree with the language 


contained in the same decision to the | 
effect that should it become rreces- 
sary in the interest of good admin- 
istration or in carrying out the - 


stated purposes of the Taylor Graz- 


ing Act, 43 U.S.C. sec. 315 ef seg. 
(197 0), ‘the diseretion of the Bu- 


reau is of such magnitude that it 
‘would be permissible and proper 

even to close any given area.to graz- : 
ing for so long a period as might 


be determined to be desirable, even 


though a licensee or permittee were 


thus deprived of all grazing privi- 


| leges which he previously enjoyed. | 
So also, in an appropriate case, the © 


to: eens 


our eau i-may, in the reasonable ex- 


ercise of its discretion, reduce or » 


cancel the privileges formerly en- 
joyed by a particular licensee. Alice 
and L. A. Matter, 1.G.D. 
(1942); United States v. John W: 


i972). 


We do not. hare tis belief ex- 
~ pressed by the Office of Appeals and — 


- Hearings in its decision of August 
5, 1969, that a decision, even though 
reasonable, which renders valueless 


the base lands of an appellant, is_ 
necessarily in contravention of the - 
Taylor Grazing Act. For example, © 


upon the happening of extraordi- 
nary or catastrophic cirgumstances, 


such as fire, flood, war, drought, or 


pestilence, sound administration of 


the Taylor Grazing Act might dic- 


_ tate the suspension or eneancon 


of all privileges formerly enjoyed 


by a licensee. See for example, Z. 


D. Mollohan and Eagle Tail Ranch, 


A-29335 - (J uly 8, 1963). Such an 
event is, of course, uncommon, but 
it serves to illustrate the fact that 


- the entire authority and responsibi- — 


| ity for allocation of the federal 
range is vested in the Department, 
to be exercised in such a manner as 


to pr ovide for the most beneficial 
use thereof. Red Canyon Sheep Co. — 


Ickes, supra. What we say is 


as that the economic impact on. 


a licensee, while entitled to careful 
consideration, 18; and always has— 


been, but one of the factors to be 


weighed in determining whether a. 
decision affecting range privileges 
should be affirmed, ‘modified, or 


reversed. 


STATES. y: ‘CHARLES MAHER Er AL. 
Marek 21, 1972 0 
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ae 


se 


For example, the apes of herm’ . 
| to one licensee or ‘sector may be j jus- 
_ tified by the degree or benefit de- ~ 


rived elsewhere in the public inter- 
est, or the urgency of remedying — 


2 - more pressing needs. The availabil- . - 
_ Nicoll, 4 IBLA 338 a ace ie 14, | 


ity of acceptable alternatives to a 
particular _ transfer, reduction or. 


change in grazing privileges may _ 


also be seneiiere 2 Planning ¢foran — 
anticipated increase in the demands aa 


on public grazing. lands may, De: 
' some Instances, be of an overpower~ 


ing persuasion. The specific inter- _ 
ests of one or more grazers must — 
inevitably be balanced against the — 


interests of all grazers in a particu- | 
lar district or contiguous districts, | 


as well as the public interest. The — 


desirability of satisfying immediate. | 
grazing demands must be compared — 


with the necessity for long-range . 
planning for the benefit of future © 


users and the public at large, in- — 
cluding the maintenance of ecologi- _ 
cal and other environmental values. - 


A decision may be unreasonable, - 
arbitrary, or capricious yet have no 
adverse economic effects on the. li’. 
censees to whom it applies. The ob- | 


verse is also true: administrative 
- action having the most severe eco- 


nomic implications to a particular. 
licensee is not necessarily the prod- | 
uct of an abused discretion and may ° 
be permitted to stand. See. A. K. - 


Anderson et al. and E. M. Andrews, 


I.G.D. 578 (1952), involving a 45. 
percent cut in grazing privileges. 7 
It has been, and still is, of course, 7 


-@ prime objective of this Depart- : 
ment in allotting the range to coop- - 
: erate with A Tange users in con. 


: 6 ne DECISIONS ¢ OF ‘THE 


a forming - ‘the. grazing: - privileges 


granted: to. their customary. opera- 
- tions. so far ¢ as practicable and con- | 
7 sistent; with. proper range manage- 
: the interests of ‘the | 
_ qualified 1 users as a whole in the area. 
“affected. Mrs.: Lurley H olcomd- et 


: ‘ment and 


«al, LGD. 404 (1944). 
Sate Dn) examining the record before 
- ae we are constrained to agree with 


~~ the determination below that appel- 
ae lants failed to. establish that the de- 


cision. of the district managers was 
~ arbitrary and capricious. Nor do we 
find it otherwise unreasonable.. At 


. the. hearing substantial evidence 
“was. received concerning the objec- | 


‘tives to be ‘accomplished - by the 


: tr ansfer in question. ‘The testimony 
of one of the district managers indi- 


7 cated. that. while the base properties 
- of the appellants 2 are located 3 in Ore- 
gon, grazing privileges in Idaho 


were. issued to them shortly after 
passage of the Taylor Grazing Act 
- because of the natural drift 7 - 


; Idaho. from the Oreg gon ranges. 


- Although: the joint decision of the © 


| district managers does not reduce 
__ the total number of their privileges, 


: appellants 3 Maher and Mader testi- 


- fied that the consolidation could de- 


: preciate the value of their base 2 


‘properties® In support of their 
claims, Mader. and Maclver pre- 
_.gented some evidence that the forage 


on the Oregon side of the. border i is’ 


: heavier than that.on the Idaho side, 


let in, som plc, bat the 


5 Appellant Canch Maclver- aia not test tify, 


. ‘but requested that her case be recognized: on 


the: basis of ‘her: written © aupent and. ‘the 
7 testimony | of Mader, a “ 


DEPARTMENT 
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- ‘Hear aes | contrary testimony “was 7 
| offered. 3 | 


‘Tt does not appear, hawevet, ‘that - 
their continuance in the livestock 


business is in jeopardy or that their 7 


operations will be seriously um- 
paired. On the other hand, it ap- 


-pears from the record that the 
trausfer in question will consolidate : 


in one district or'the other grazing 


privileges which were formerly di- 


vided between two states. By elimi- - | 
nating the so-called “split use” be- 
tween the two districts various 


| benefits. will flow from the mana ge- | 
‘ment program sought to be imple- 


mented, particularly, better control. | 
of an existing trespass problems 
Other benefits include construction 


ot additional. fencing with a | 
planned rotation of use, better dis- - 


tribution of the livestock, general - 
improvement in the utilization of 


the forage and administrative econ- | 


omy and effiviency. The prior con- — 


@The record: is something less than crystal 


clear on the. amount of the trespassing and © 


the identity of. the trespassers (Tr. 252). 

However, Dunean. MacKenzie conceded that he 
recognized the: existence of the problem of 
trespass by unauthorized cattle on the federal 
range in both the Spring Mountain and French 
Jobn Sub Unit (Tr. +164)... The fact that the 


glass in the dry year of. 1968 was better on 


the Oregon side than on the Idaho side near 
the end of ‘the grazing. perlod has some pro- 
bative effect to demonstrate that the tres-_ 
passing was limited, but would not necessarily 
negate | the. existence of trespass. The record | 
clearly supports the view that “split- use”’, 
7.¢., “a licensee using two adjoining pastures 
* + * creates a situation that lends itself to. 
trespass” ce 234). See also Tr.. 235, 257, 
272, and 311. 
Trespass, in this context, includes ‘grazing ae 
more than the authorized number of livestock 
or permitting livestock to. be on the federal 


range: on dates not embodied. in the authori- - 


zation. ’ 
Trespass. may oceur: despite the absence of 
willfuiness. 


agement. 


er we — STATES: wv, 


solids tion of grazing eee by : 
decreasing the number of licensees _ 
using a particular range area, per- 


mits better and more economic im- 


_ plementation and control of this 


management program. 7 
Although appellant Maher com- 


: plains that the transfer of his g oTaZ- 
‘ing rights was in no way connected — 
_with any current management pro- 


gram ‘and is thus arbitrary or ca- 
| pricious, he also maintains that it 
- was arbitrary and capricious for the 
- Bureau to shift his privileges 
simply for the purpose of obtaining 
an overall balance of grazing privi- 


leges in the two states involved. We © 


find these two complaints mutually 
inconsistent. Evidence presented by 


| the Bureat indicated that it was 


necessary to transfer Maher’s privi- 
leges from Idaho to Oregon to pre- 


vent an over- obligation on the 
Idaho side: Thus. this: transfer,.in-. 


our opinion, is not unreasonable in 
view of its being an integral part 
_ of the management plan contem- 
plated. | 


appeal to the Board are essentially 


those embodied in their appeal to 


the Director, Bureau of Land Man- 


aclequately dealt with those conten- 
tions, and to the extent the Direc- 


tor’s decision . is not inconsistent 


herewith, it is adopted by reference, 
We find sufficient evidence in. the 
record for our conclusion that the 


action of the district managers, al-. 
though it discommodes. the appel- | 
ante and may. cause e them. some eco- 
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~ Appellants’ contentions in _ their 


The Director’s decision — 


Phe is, 


nomic lies is in consonance “with a 


desirable range management objec- a 


tives and. is therefore to be permitted = 
to stand. This is not. to suggest that.” 


we will not carefully consider the . 


appropriateness: of an. otherwise = 


lawful action which results in severe: 


economic impact. In- our judgment, .’ 


the facts in-the case at bar do. not 


demonstrate such a severe economic 
impact. : Se is 
In summary, we find ons our ~ 


review. of the record that the ~ 
| consolidation of » grazing privileges 


challenged here by appellants. isa. 
reasonable and necessary prerequi- 


site to the formulation and imple- 
. mentation — of the various range 


management: programs: envisioned < 


| by the Bureau. 


‘Therefore, pursuant to the. re 
thority delegated to the Board of 


Land Appeals by the Secretary of — 


the Interior (211 DM 13.5; 35,F.R. — 
12081) the decision appealed from a 
is. s affirmed as modified. pee Sober 


- Prnpentox FIsuaan, ut ember. 


We CONCUR: 


Doveras E, Hewniguns, M ember. ae 


Josern W. oe, Member. é 
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| Decided March. 23, stone 


Petition for reconsideration of ee 
final. decision of the, ¢, Departanent 


“us ; - DECISIONS 


a ‘dated June 95, ‘1970 = the Direcwor 
* of the Tureau of Land Manage- 
ment, reversing a decision by eae 


ing examiner Graydon E. Holt’ 
(AA. 


dated December 1, 1969 
_ 062315), ‘and approving mining 
claims for ‘patentin 2. ae 
Petition eranted and decisions 
vacated, Case remanded to hearing 
examiner for recommended decision. 


Mining Claims: Contests—Mining 


Claims: Determination of Validity — 
Tf upon review of the record of contest 


proceedings it.is evident that stipulations 
.. of fact by the parties to the proceeding 


, are insufficient to support the finding 
| previously made that.the mining claim-— 
ants have satisfied the requirements of | 
— the mining laws and are entitled to a_ 


patent for the claims, a hearing will be 


- ordered ‘to’ receive and. develop addi- 
_ tional. evidence on.the-issues in the con-- 


test complaint. 


: Mining Claims: 
= Claims: Determination of Validity 


The Secretary of the Interior may in- 


., quire into. all. matters. vital tothe valid- 

ity of mining claims at any time before 
the passage of legal title, and, where it 
is evident arpon review of the record of 


_ contest proceedings that stipulations of 


fact by the parties are insufficient to 


_. Support a finding previously made that 


‘the mining claimants have satisfied the 
requirements of the mining laws and are 
. entitled to a patent for the claims, may 
order a hearing to receive and develop 


additional evidence on the issues in ‘the 


contest complaint. 


: Mining Claims: Contests 


When parties toa mining contest request — 


that the contest be determined solely on 
the basis of stipulated facts, the stipu- 
lated facts must be read as.a whole and 


- @ach., fact interpreted. with. reference to . 
,-.the.. whole;.; cand vany. final determination | 


OF THE. ‘DEPARTMENT 


Conte sts—Mining 3 


OF THE INTERIOR tte LD. 7 


must be based’ upon: the preponderance - 
f of the evidence. = 


APPEARAN CES: Eiden M. Gish, 
Office of the General Counsel, U.S, De- 
partment of Agriculture, Forest Serv- 
ice; Robert ‘P. Davison (Holland and 
Hart), Ideal Cement Company, Inc.; 
and SBeatrice Challiss Laws, Sierra 
Club, as amicus curiae, 


Opinion By Mr. Day 


INTERIOR BOARD OF LAND 
| APPEALS | 


The Forest Service, U.S. Depart- . 


- ment of Agriculture, has petitioned 


the Board of Land Appeals for re- 
consideration of a final decision of 


the Department issued on June 25, 
1970, by the Director, Bureau of 
Land Management.t That decision — 


reversed a hea examiner’s deter- 


~ mination that certain placer mining 
claims located in the Tongass Na- 
‘tional Forest, Alaska, 


were null and 


void for lack of discovery of a valu- 
able mineral deposit and ordered 


that a mineral. patent (Anchorage | 
062815) be issued to the Ideal Ce- — 


ment Company eee 2 ‘The Sierra ? 


~12The dation: of ‘the Director was made . 
prior to the delegation of final review authority — 
to the Board of Land Appeals by the Secretary 
of the Interior, effective July 1, 1970. (211 
DM 13.5; 35 F.R. 12081.) 

2The hearing examiner held the Tom Nos. 1 
through 38, inclusive, Tamlin, Winnie, Cheryl 
N., Carolyn, -Mark, Roxann, and Kay. placer 
mining claims of the Ideal Cement Company, 
Inec., situated on Heceta Island on the west 
side of Part Alice, Ketchikan Recording Dis- 
trict, First Judicial Division, Alaska, within ~ 
the Craig Ranger: District of the Tongass 


- National Forest, Mineral Surveys 2209 and 


2228, to be null and void for lack of discovery 
of a valuable mineral deposit and rejected the. 


~ mineral: patent: application. ‘filed for the claims — 
-under the “United: ‘States.mining:..laws, @8 0... 


amended, 30 U.S.C. §§ 22, 29 and 35 (1964). 


‘UNITED ‘STATES U. IDEAL CEMENT Comma, NC. ae 
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a Club, as amicus ‘curiae, filed a brief 


in support of the Forest Service’ S' 

. 2 position. | 

-_ - The contest proses ine was initi- 
ated upon the request of the Forest 


Service. The Bureau of Land Man- 
_ agement land office at Anchorage is- 
_ sued the complaint on April 1, 1966, 

alleging that “[n]o discovery of a 
valuable mineral has been made 


within the limits of the claims be- 
cause the mineral materials-present . 


cannot be marketed at a profit and 
_ it has not been shown that there 
exists an actual market for these 
— mnaterials.” Ideal Cement Company, 
_ the contestee, filed a timely answer 

denying these allegations. Follow- 
- ing a prehearing conference, the 
parties agreed to submit a stipula- 
tion of facts and requested that the 


_ hearing examiner make his deter- . 


- toination solely on the basis of the 
= stipulated facts? — . 
There does not appear to ‘be a 


dispute between. the parties, nor be-. 
tween the Director and hearing ex-. 


.-aminer,.as to the legal principles 


+ applicabl toa determination of the 


- validity of the discovery on the min- 
ing claims .in this proceeding. 
Briefly stated, they are the “pru- 
dent man test,” which requires that 
~ the deposits must be “* *.* of such 

-a character that. a person . of 
ordinary prudence would be justi- 
fied in the further expenditure of his 
labor and means, with a reasonable 
prospect of success, in developing a 
-yaluable mine * ho 2. Castle. v. 


Womble, 19 LD. 455, , 457 (1894) 5 


| 7 3 See Perna: A for the text of the che. 
ulated facts 


4 oe : : 


Chrisman V. Miller, 197 US. 313, 


322 (1905), and the ‘marketability 
test,” which requires that ‘in order - 
to quality as a valuable mineral de- 
posit under the mining laws, it must ie 


be shown that the mineral can. be. 
“extracted, removed and marketed — 


at a profit.” Layman etal. V. Elis, | 


52 L.D. 714, 721 (1929) ;- United 
States v. Coleman, 390 U.S. 599, 600 ° 


- (1968). The latter test has been ree - 
fined to require that a “mineral loca- 
tor * * * must.show that by reason», 
of accessibility, bona fides in de- . 


velopment, proximity to market, ex: 
istence of present demand, and other 
factors, the deposit 1s of such value . 
that it can be mined, removed and 
disposed of at a profit.” Solécitor’s . 
Opinion, 54° L.D. 294, 296° (1983); 


Foster v. Seaton, 271. F. 2d ea pe nto 


(1959). 

Viewing the stipulations, fie 
hearing examiner found that the 
Beaver limestone presently avail- 


able to Ideal:-from the:closer:source* 


of Texada Island, British Cin... 


bia, precluded any profitable opera-- : 7 
tion of the subject claims situated in 


Alaska. Therefore, he concluded 


that the contestee had failed.'to sat- 


isfy the prudent man rule originally — 
enunciated in Castle v. Womble, 


supra; or the marketability test ap- — fi 


proved in United States ¥. Gigs oe 
supra. | eat 
Viewing the. same - stipulations, 


the Director found that the Forest. 


Service stipulated in paragraphs 8° 
and 9 that the claims were valid and, . 


_ therefore, failed to make out. a 
prima facie: case of invalidity: ae 
concluded that the. oe facts” 


: _Uiamson, T5 
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ee ‘were’ en of ihe record that ie 7 
Forest Service had admitted their. 
cn _validity,. and that the Department 
“+ » was bound by them. Accordin gly, he 
_.. reversed the hearing examiner, and - 
ordered: that the application _ for 
"mineral patent be processed, consist- . 


hee ent with his decision. 


ol, ‘Kirst, there is no wasetion dust 
eo prior to the issuance of a patent the — 
- lands in mining claims remain sub-. 
"ject to the jurisdiction of the Secre- 
- tary of the Interior, and he may at. 
. - any time reexamine the correctness 


. of a determination as to the validity 
of the mining claims, and, if he 
deems it necessary, remand the case 
for the taking of additional evi- 
dence, after proper notice and op- 


- portunity for an adequate hearing. 


— Cameron v. United States, 252 U.S: 
450, 459 (1920); Best v. Lumboldt 


ois Placer Mining Co., 371 U.S. 384 


(1963) ; United States v. Clare Wil- 
os LD. 3388, 
(1968). 


It is well settled that iron the 


Government contests a mining 


claim, it bears only the burden of 


gomg forward with sufficient evi- 
dence to establish a prima facie case, 
and that the burden then shifts to 


. the claimant to show by a prepon-. 
- derance of the evidence that his 


.elaim is valid.” Foster v. Seaton, 


| — supra. Upon. first glance ‘at stipu-. 
”~ Jations numbered 8 and 9, it might 


 géem that the parties agreed that 


-’ the Forest Service had ‘stipulated 
_ «that a prima facie case did not exist. 
"Number 8 reads in part: “The lime- — 
stone on the subject, claims can be, 
ae presently used in the manufacture 
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agreement to 


342-843 


and sale. of cement at @ a profit”; ‘ ol > et 
‘number 9, states, in part: “The Seat- 
tle, Washing gton, plant of Ideal is’) — 

a market for limestone from ‘the - 
subject: claims, together with other 
plants of Teal, aces the Pacific. _ 


coast.” (Italics added. | _% 
_ However, these quotes are but two __ 


‘ phrases taken out of a set-of stipu- ; f 
lated. facts containing 16 separate ~~ 


paragraphs. A stipulation is an 
which the general — 
rules of interpretation of agree-— 


“ments apply. Such an agreement 
must be read as a whole and every 


part should be interpreted with ref- . 
erence to the whole. United States 
v. Utah, Nevada, and California 
Stage Co., 199 U.S, 414, 423 (1905) ; 
4 Williston on Contracts § 618 
(Jaeger ed. 1961) ; 8 Corbin on Con- 
tracts § 549 (1960). Any determina- 


tion of the validity. of the mining 


claims must be based upon the pre- 
ponclerance. of the evidence as de- 
duced from: the stipulations as a 


whole. 


The main question Pee 
then, 1s whether it has been demon- 
strated by a preponderance: of the 
evidence that full compliance has 
been made with the requirements of 
the mining laws, including a. valid 
discovery of limestone deposits on 


the mining claims in issue in accord- 


ance with the prudent man and 
marketability tests. A finding that 


the evidence of the contestee merely a 


meets the evidence of the contestant. 


would not establish the validity of i 


the claims. The validity of the 
claims must be shown by.a prepon- _ 


derance of the evidence with respect z ae 


“ey, 
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- 3 to a eal tacts: in issue. Foster | 
... v, Seaton, supra. Also, inherent. in 
: 3 any determination is a consideration 
> of whether the evidence of record as 

eats whole affords a sufficient. basis 


upon which to make findings with 
respect to the charges in the. com- 


= -plaint and the consequent validity 


_or invalidity of the claims. 
The parties have clearly agreed 


- ‘hae the limestone on the claims is 
not a common variety but of chemi-_ 


cal grade quality, at least equal to 


- most deposits of chemical grade 
~ limestone, that it is suitable for use . 


in making cement, and that the sub- 
ject claims are chiefly valuable -for 
limestone. ‘They have also agreed 
that the claims.contain a-vast quan- 


; taty of limestone, estimated at ap- 
proximately 200,000,000 tons, and 


the claimants have expended the re- 
quired $500 in labor or EEprOve: 


- ments. 


- With respect to pr esent demand 


a = marketability of the limestone, 


~ however, the stipulations are vague 
and too general and sketchy in na- 


_-ture to. be decisive of the issues | 


 yaised in the complaint. A careful 


reading of the stipulated facts as a. 


whole reveals, tnter alia, that there 
is-a lack of evidence as to other.lime- 
stone sources, if any, which supply 
the. same general ‘market. area,:the 
existence of a present demand. for 


| the limestone deposits from the con- 
“tested claims, a comparison of pro- 


duction and overhead costs. of mar- 
_ keting the limestone on the subject 
| claims with evidence of the costs of 
producing and marketing other 


_ limestone of similar quality in the 


same general ae area, and other 
like’ factors. Shae as 


Further scrutiny of the entire ‘set , 
of stipulated facts reveals that, the... 
market.on which Ideal reliés i is lim-.. 


ited to its own plants and that Ideal 


is meeting its present needs at its — 
Seattle, Washington, and Redwood .~ 


City, California, plants — from 2 


sources much closer. than the™ sub- > 


ject claims. Among other. things, - 
due to cheaper transportation costs, >. 


limestone from Texada, British Co- 
lumbia, is presently being delivered ae 


to the Seattle plant at a cost of only. 
$1.48 per ton, as contrasted withan — 
estimated cost of $1.94'per ton from’ ° 
the subject claims. In addition, the | 
calcium carbonate needed. in: the ~ 


‘manufacture of cement. at the Red-. ie 
_ wood City plant is being supplied by 
shells dredged from the San Fran- 
cisco Bay. The stipulations. ‘do not. 


include estimated. per ton costs. to. ~ 


Redwood City, but because of the 
greater distance we might assume 
that the transportation costs willbe |. 


ereater from the subject elaims than: 


f om Texada or the San Francisco > ~ 
Bay area. If we were to base. our. 
judgment solely on the cost differen-, 
tial between delivery from Texada : 
or the subject claims:to Ideal’s Seat-.. ° 
tle plant’ (the only costs of record), : 
we would have to conclude that any 
‘effort to exploit the limestone on the . . 
subject claims would not he prudent. ae 


The stipulations are fraught with : 
conjecture, 


the near future. It is stated that 


unsupported predic: . . 
tions, and: voids. There is no indica-. © 
tion that the present sources of cal-. ee 
cium carbonate will be depleted: in — 
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: © there is is “a, distinct possibility” that = 
- Congressional legislation will. pro- - 
- hibit the. use of dredged shells asa 

- source of calcium carbonate oe ce- 

-. . Ment production, and that it is “pos- 
. sible that British Columbia may by 


legislation forbid exports of lime- 
- stone.” It is also stated that Ideal 
. seeks the limestone on the subject 
claims as a “domestic reserve 
against these possibilities.” From 
the information provided, it ap- 


-.» pears that Ideal may continue to use 
_. the closer, cheaper sources of cal- 


~ ciuin’ carbonate indefinitely. The 


a | stipulation that the “presently used 
sources of raw materials will be de- 
: pleted” before. the expectant lives | 


of many of the cement plants in the 
—_» Pacifie northwest : and. northern 


California have expired is too vague 
_._to provide any indication that there 7 
is a market or present demand for 
limestone from the claims. The rec- 
age ord: does -not reveal. the. expectant. ; 
lives of any of these plants. How- | 
~~ ever, we do know that Ideal’s Seat- 


tle plant commenced operation only 
in 1967 and will undoubtedly be in 


use for many years: to.come. The - 
stipulation that the Seattle plant “is. 

. amarket” cannot stand alone. Other - 

information provided by the stipu- — 


lations contradicts it and the record 

_ is void of any mention of the exis- 
tence of a present demand. — 

_.. For the reasons stated above, we 
-find.that the. stipulations do not 

provide adequate information on 


which. to -base.a determination. As - 
_.. the duly delegated representatives 
of the Secretary of the Interior-we | 


. are “charged with seeing * * * that 
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costs mitigated. However, 
duties, as stated in Cameron, and. the public | 


(79 LD. 


cali slags fare): Tema in- - 


valid ones eliminated, and the rights . 
of the public preserved.” Cameron 


ve United States, supra at 460; ac- 
- cord, Palmer v. Dredge Corp., 398 


F. 2d 791, 792. (1968), cert. dented, 
393 U.S. 1066 (1969) ; + to carry out 
this duty, we must have an adequate 
record on which to base a decision. 


It has been recognized that when the 


record is not: sufficient, an adminis- . 
trative agency “should see the re- 
cord is supplemented before it acts.” 


Isbrandisen Co. Inc. v. United _ 
States, 96 F. Supp. 883, 892 (1951), 
afd per curiam, 349 US. 


950 : 
(1952). 

Itis soneluded that the eden 
facts will not support a finding that 


the mining claimants have satisfied | — 
the requirements of the mining: laws: . 


with Tespect to evidence of present 
demand and marketability at a 


profit of the limestone: deposits: ‘ol 


the contested claims. For this.reason | 


and also because the parties arein 
apparent disagreement. as to the 


proper meaning of certain specific — 
and material statements of fact to _ 
which they stipulated, the case must _ 


be remanded to the hearing exam- 


ner for a hearing to recelye and de- 
velop positive and definitive addi- 
tional evidence on the issues raised 
in the complaint. Upon the conclu-. 
sion of the hearing, the examiner 

* The Department of the Interior encourages 
stipulations in mining contests as well as all 
other proceedings. If properly drafted, such 
stipulations alleviate the burdens of all 
parties, including the Government, and the 


administrative process may be expedited and 
the Secretary’s 


interest are always paramount to such pro- 


; cedural tools. and devices. 
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“ chal” nrepalts: a recommended deci- 
~ gion for submission to this Board, 


7 - together. with the complete case rec- 


. ord from the initiation of the con- 


_ test. proceeding. A copy of the rec-- 
ommended decision shall be served - 


on each party, and each will be al- 


lowed ‘30 days from service to file © 


with the Board any brief which it 


may wish to submit. Thereupon, a 
final administrative determination 
shall be made.by the Board in this — 


case. | 

Therefore, suet to the au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 
the Interior (211 DM 18.5; 85 F.R. 


. 12081), the decision of the Director 


of the Bureau of Land Manage- 
ment, dated. June: 25, 1970,-and the 
. decision of the hearing examiner, 
— dated December 1, 1969, are vacated, 
and the case is mamanied to the hea 


; ing. examiner: for further proceed-- 


_ Ings as’ indicated herein. 
J. AMES M. Day, i 
| Ee yee Member. 


_ W: E CONCUR: 


NewrTon Werenaeae: Chairman. 


; Anne Pornpexrer ae Member. 


APPENDIX A 


_ Ideal Cement ce 
(“Ideal”) . is a Colorado corpora- 
~ tion with cement plants, terminal 
facilities and quarries in 14 states. 
It has beeit producing cement from 

_ limestone since 1904, and its pro- 


: ae — 


ductive capacity: in 1967 was s 41, 000,- = - : 
000 barrels... a 
2. The date of igbalion of the ae 


limestone placer mining claims in- — 


volved.in this contest and the ex : 


ploration activity by Ideal are as ~ = 


stated in the patent application. | 
3. The limestone in the deposit — 
is suitable for making cement. _ Sex 
4. There are approximately 200,- 
000,000 tons of limestone within the as 
stb; ect, claims. : 


5. Ideal has. oom che re- : 
quired $500 expenditure per claim. 
6. The good faith of Ideal in ac- — 

quiring these claims is not in issue. 


_%. The subject. claims are chiefly S 


valuable for limestone. The timber. | 


has been removed pursuant to. | 


-license:issued. by the Forest: Service; \— 
and the Forest Service at the pres- ; 
ent time does not have a program ~ 
of reseeding or replanting. New — 

growth. is dependent: upon natural... 
propagation. Neither is the land at... 


the present. time included in any © 


recreation or other development — 


plan and is not considered particu- — 


larly satisfactory. for.recreation, — 
residence, or industrial use because’ - 


of terrain and surface baldness. 
8. The limestone on the subject’ 
claims can be presently used in the . 
manufacture and sale of cement.ata 
profit. The agreed estimated per-ton ~ 
cost of limestone from these. claims | = 


delivered at Ideal’s Seattle plant is _ 


$1.94, including a 25-year. amortiza- Ae 
tion charge. Presently, Ideals sup- 
plying its Seattle plant from its own . 
and other limestone sources on 


-Texada, British Coealie at a per- 


ton delivered cost of $1. 48. 
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ae 9, The Seattle, Washington, plant 

ee of ‘Ideal is a market for limestone 
from ‘the: subject, claims, together 
\ with other plants of [deal along the 
_ Pacific coast. The Seattle plant site — 
was used by Ideal as a’ ‘terminal 
; ~ beginning i in 1959; the present plant 
-. construction bepan | in 1965 and the 
plant commenced operation Mareh 


15, 1967. 


40. Ideal considers the bie 

. claims as a source of limestone for 
. the Seattle plant as well as for the . 
Pacific Northwest, California and 


Alaska areas. 


‘11, The subj ect nae are ane | 
“accessible by water to the limestone. 


| market in the Pacific. - Northwest, 
Northern California and Alaska... 


_. The quarry operation contemplated _ 
by Ideal at the subject claims in- 


_ cludes facilities to load ships and 


ae barges. The claims adjoint : a deep | 
 -water harbor. 

12. A. ‘potential general market 
exists for limestone ‘from south-_ 
eastern Alaska. There have-been no 
- sales of limestone from the subject 

claims or ‘from- any - other -south- 


eastern Alaska source since 1949 


-- when Permanente Cement Com- 
pany briefly operated a: quarry on 
Dall Island. Claims are ‘being lo- 
cated in the same general area. as 

the subject claims and pr ‘esumably — 
a patents have been or will be applied 

for by others, including U.S. Steel, 


7 Sinclair. Oil Co and Lone 


Star Cement Company. The lime- 


stone in this deposit is chemical 


~ grade quality, being at least equal to. 


~~ most- oe of. “chemical grade 
_-Hmestone. | a 7% 


ee. | rhe 
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“13, Based on ‘population ae | 


tions madé by Ideal from data ob- 


tained from the U.S. Bureau of the . ~~ a 


Census, it is estimated that cement 
consumption in the Pacific North- 


west and Northern California will - 
increase 300 percent in the next 50.0 | 
years. Present productive capacity 


of Ideal in the area is 6 million bar- 
rels annually. Thus 50 years hence 


Ideal projects it will need 18,000,- —— 


000 barrels ‘annual capacity in the 


Pacific Northwest and Northern | 
California. On a nationwide basis 


present production for the entire 
cement industry is, on an annual 
average, utilizing about 76 percent 
total capacity, but Ideal exceeds 
this industry figure. 

14. The Redwood. City, Califor- 
nia, plant of Ideal uses shell 


dredged from San Francisco Bay as 


a source of calcium carbonate. There 


is a distinct possibility that Con- 


gresssional legislation will prohibit 
use of such a source of calcium car- 
bonate for cement. production. It is 


also. possible that British Columbia 


may by legislation forbid exports of 
limestone. Ideal believes that the 


subject claims are a legitimate and 
necessary domestic reserve. against . 


these possibilities. — - 
. 15. Cement plant operators in the - 
Pacific Northwest and Northern 


California are-faced with dwindling — | 


supplies of suitable limestone to 


--meet the growing demand for-ce-- 


ment. Before the expectant life of 


many of these plants has expired _ 


the presently used sources of raw | 


materials will be depleted. South- | 
east Alaska, affords an excellent _ 


og 
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Ee quality eet the deposit being 


_. superior to most deposits found. in - 
the lower states, and the material 

~ ean be delivered economically and 
s feasibly by water. | 


16, Ideal has a master ne for 
development of the subject claims. 


However, the Forest Service is con- 
* eerned that there will be no incen- 


-. tive for Ideal to develop the subject 
claims as a source of lamesitone. . 


F 


“APPEAL OF FIRE DETECTION, 


SERVICE, INC. 
: TBOA-901-4-71 
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Appeal from: Contract No. A0O- 
—-C14200624; Project: No. A10-MA- 
60,. Fire Alarm Systems; and Bu- 
reau of Indian. Affairs. 


Sustained. 


: Contracts 
tion: Payments—Contracts: Construc- 
tion and Operation: Warranties 


Where neither the contractor’s obliga- 
tions nor the Government’s rights under 
warranty and guarantee clauses were de- 
pendent on a withholding of -money, 
a withholding for the purpose of com- 
-pelling the contractor to comply with 
‘Government directives under warranty 
and guarantee clauses was improper. A 


- withholding insofar as based on the con- — 
tractor’s failure to furnish all “as built” — 
drawings required by the contract Was. 


held to be proper. 
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7 Where the evidence failed to establish 


the 


Construction and Gpeties 


7 oes 


that various * malfunctions in fire alarm een 
systems installed by the contractor. were - 
under. a NE 
warranty and.-guarantee clauses, a site): 
visit and work.performed by the contrac-) > 
tor during such visit pursuant to direc- 
tives of the contr acting officer constituted oe 


ccontractor’s responsibiilty 


compensable work. - 
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INTERIOR BOARD OF 
me; ON TRA CT APPEALS | 


This is a ‘timely ‘appeal. ee a ee 
findings of fact and decision of the — 


contracting officer, dated March 25, 


1971, which continued in. effect. a : 
withholding in the amount of. 
S754, 93 and denied appellant’s claim a 

of $2,233.33 for expenses incurred. | 
in visiting the site and: correcting 
deficiencies pursuant to the Govern- a 
ment’s demand, Since neither ‘party | 


elected a hearing, the appeal. will be an 
decided onthe record. ~~ 
The contract, 


appellant to install within 90 aye ie 


after receipt of notice ¢ tO proceed a os 
complete automatic and manual fire. — 
alarm system in each of buildings —. 

32, 84, 35, and. 36, which 4 are ae, 7 


2 Anpeal File, Exh, 1, Wepeccanes are to ste | 
apes) file. Bates otherwise noted. 


dated sane 5, eo 
1969, included Standard Form 23~ oo “ 
A (June 1964 Edition), with modi. © 
fications and additions. it required nee 


~- work.?: 


196 "DECISIONS OF THE 


: oe and. the Fort Yates 
. High School at. Fort Yates, N orth 
= Dakota. A notice to proceed. was 1s- | 


E . “sued on July 9, 1969, and acknowl- 
aes edged on July 11, thereby establish- 
~ ing the contract completion date as 


the end of the day on October 9, 


1969. Change Order No. 1, dated 
- November 13, 1969, increased the 

contract. price from. $20,842 to 
of $20, 932, and extended the comple- 
tion date to October 24, 1969 =e 
ee Te a Rete Saale of November, 
- the Government made three inspec- 


_tions of the fire alarm systems. On | 


.N ovember: 6, 1969, appellant was 
given a punch list of deficiencies and 


ee required to redo a portion of the 
; ~The work was again In-- 

_- spected on November 7, 1969, result- 
_ing in a finding that, with one ex- 


3g “Excerpts from Mr. B. ‘G, “McDaniel’s Area - 


| Staff Officer’s Reports and Memorandums to 


the File, concerning conditions of .the Fire 


Een Systems at Fort Yates.” (Exh. 12, 
. 5-4). Included. in a general list of defi- 
Genie presented to the’ contractor on Novem- 
pe 4, 1969, were the following : 


ot Pig Pa #, eS ee 


.“§. Wiremold kick lates not used where 


wiremold passes rerones floors in traveled 


_ areas. 


“7 All sensing devices should be securely 
attached to utility boxes. 
“8, Heat detectors in attic of Dormitories 
to be relocated. 

9, ‘All conduit sie ald be secur ed in accord- 
ance with N.2.C.” 
. gst & & The contractor Receebied to rip out 
sections of conduit and replace same with 
—wiremold in accordance with contract specifica- 
tions. The improperly located heat sensing 
devices, in the attics of. the Dormitories were 


’ relocated and installed in accordance with good 


‘engineering practices.” (Exh. 12, p. 4). The 


- most frequent deficiency on the punch list 


‘was the tightening of detector heads. Installa- 


tion of conduit straps was also required in | 


several locations (Exh. 12, pp. 4-6). 
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: pene the eine list ‘tems: had * 


been - satisfactorily » corrected and ~— 
that workmanship was satisfactory. 
The Government has admitted that 
the work was accepted as complete | 


on that date (Brief, p. 2). 


During the following five months — 
various difficulties with the alarm 
systems were experienced. These 
difficulties appear to have been con- 


- fined to the high school, building | 


32, anda dormitory, building 34 


(Exh. 12,‘pp. 8, 9). In November — 


and December of 1969, several false 
fire alarms were reported which 
were attributed to the shorting of 


_ bare wires in junction boxes and de- 
fective wiring in metal conduits 


(Exh. 12, pp. 7-9). In two instances 
(November 14 and December 15, 
1969), bare wires in junction boxes 
were observed, one of which. (build- 
ing 34) was allegedly corrected by 
application of electrician’s tape, 


while a report of one alarm on De- 
_cember 2,.1969, states “Exact expo- 

sure of wire was not. observed but — 
insulation is assumed to have been 


damaged during installation.” Ap- 
pellant was telephonically advised 
of these problems and requested to 
send a representative to check out 


4The one exception was that the contractor 
was to furnish necessary materials to relocate 
a smoke detector circuit in the’ air intake duct 


of the high school auditorium (Hxh, 12, p. 6; 


Technical ‘Specifications Section’ 1.01. < 1.f.). 
This duct and a suspended ceiling was appar-. 


‘ently being installed under a separate contract 


(appellant’s letter of February 4, 1970, Exh. 8; | 
General Condition GC-1.B.3:). Appellant sup- . 
plied the necessary materials on December 29, 
1969 (Bxh. 14), and the circuit was installed 
by. the _Government sometime prior to 


March 24, 1970 (Bxh. 12, p. 10). — 
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| + the ge systems. The Govcmen | 
- incurred costs for service calls to- ‘ 
talling an estimated $88.50 to rem- — 


- edy the difficulties (Exh. 18). 
By memorandum, dated Dedem: 


ber 30, 1969, the superintendent at 


Fort Yates spond that the system 
in building 34 was inoperative, and 
that two detectors were hanging 
from bedroom ‘ceilings (Exh. 14). 
The superintendent concluded that 


the system had not been, tampered 


- with as the dormitory had been va- 


cant since December 19, 1969, and 
that these detectors had never been | 
properly attached by appellant. By 
letter of J anuary 12, 1970, trans- rae 
mitting the above memorandum of’ 


: deficiencies, appellant was  re- 
minded that it had agreed in a tele- 


con on December 18, 1969, to send 
an engineer to Fort Vatas to cor- 


rect ie deficiencies. and notified 
- that 10 percent ($754.93) of the con- 


tract price would be withheld until. 
the systems were operating accord- 


ing to contract requirements (Exh. 
14). Appellant responded on Feb- 
ruary 4, 1970 (Exh. 8), asserting 
that. it was obvious that, Govern- 


ment maintenance personnel: were 
not familiar with the operation of 
the system, that 1t was evident that 


the detector system was shorting 


across and that it. was impossible | 
for the wires to short. across unless. | 
someone, was playing with them. 
Appellant also asserted that it was. 
impossible for detectors to vibrate’ 


| loose, and that during the inspec- 


tion each detector had been physi- — 
cally pulled to assure that it was se-_ 


curely anchored and that each de- 


tector was secure in they left. ie : 


jobsite. It was also pointed out that’ 
the specifications did not call for a 
waterprool installation. and - that ‘ 
during the progress of the work | 
Government personnel had been. ad- 


vised that trouble could be expected 
“where the conduit ran through 


steam saturated areas. | 
-In F ebruary, Government. per- 


eo reported that alarm circuits : 
4 and_5 in building 32 were out of 
| order, and that oon circuits 1 and. 


5 in the high school building were- . 
defective due to shorting *. On 
March 24 and 25, the Government = 


investigated the trouble conditions an 


and made the following report: 


The fire alarm circuits in the high a 
school dormitories were. rechecked and, 
except for Circuit No. 4 in Building No. | 
34, and three fixed temperature heat de-. 
tectors in the high school,. [building No.. ~ 
32] all circuits were cleared of trouble | 
and the systems returned to normal . op- ae 


eration. The two 135° fixed: temperature » 


units located in dressing. rooms under 


the stage, were operated as a result of: 
very high heat from radiators. in close _ 
proximity to the heat detectors. The fixed ~ 


temperature unit of the smoke detector 
— located in the cold air return in the attic. — 


of the auditorium, was also found oper- 


ated. The fixed temperature detectors 


were removed from service and wiring . 
arranged to provide a supervisory circuit | 
from the remaining rae in pee cir-. 
cuits. 2 


Cireuit No. 4 in Building 1 No. 34, was 


found to be open between heat detector, | 


units No. 4 and 5. Numerous attempts. 
were made to trace the wiring of the cir- ~. 


cuits. and layout. of the system Was: not. ; 


in’ accordance with the drawings: In view 


5 Exh: 12, p..9 (Building | 32 4s the Diet. 


‘school, however, Bxhibit 12 reads as cited in - 


the text). 


- of the circuit discrepancies, this eepuule: 

es will be: reported ‘to the’ installation con- _ 
oy tractor for correction. ated 12, pp. 9, | 

o “Thus, it 

March 25, 1970, the only difficulties. 
~ with appellant's fire alarm systems 
-. involved cirenit 4 in building 34 and 


 reaw’s Mr. 
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“appears: “that “ge - 


that. the Government was. unable to 


correct: the. ‘malfunctions because 
acne appellants s wiring could not be — 
os traced. | 
. -. Ina istésr;, dated: April 10, 1970 
.. (Exh. 9), appellant | to a 
- telephone conversation with the Bu- 
a McGregor (probably — 
~ ghould be Mr. McDaniel, note. 2, _ 
| supra), wherein it was saniiited 
' that a radiator was producing so 
; much heat that it was activating the 
vate of rise detector and that the 
Government had improperly in- | 
stalled the smoke detector (note 4 
supra). Appellant stated that if — 
there was an open condition in zone 
4 of building 34, it could only have 
~* been: brought about by tampering 
- with the system. Appellant asserted 
. that the situation described was not. 
a warranty item, and that it would. 
_. be necessary to charge the Govern- 
-. ment for any trip to investigate the 
. difficulties. 


‘By letter Aigted Age 10, 197 0, the 


—_ contracting officer replied to appel- 
|. lant’s letter of February 4; 1970, and 
-- informed appellant that the Govern: 
~ ment had been uable to correct cir- 

cuit No. 4. in building 34, because ” 


~ neither the “as-built” dhawings nor 


. the original drawings reflected the 
wiring as actually installed (Exh. 
16). The contracting officer admitted 
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“that tied of che ‘ttouble 4 was Soa af 
by operated fixed temperature heat 
detectors which would be replaced 
by the Bureau of Indian Affairs. 
‘The letter requested that appellant’s | 


Mr. Kelly visit the site to correct or | 


supervise the restoration of the cir- | 
cuits and revise the “as-builts” to °° 
-refiect the circuits as installed. | 
_ On April 23, 1970, the Govern- 
ment. conducted another inspection 
' of the high school and dormitory — 


fire alarm systems. The report of | 
this inspection states that grounded. 


wiring in the alarm circuits wasdis- 


covered and that it was believed that. 
the trouble in the wiring and alarm 
circuits was due to poor workman- 


ship (Exh. 12, p. 10). The report. 


also states that the wiring at the 
master control. units was discon- 
nected and the circuits terminated 


with 600 ohm resistors: 


By letter dated May 14, 1970, the 


contracting officer confirmed a. tele- 


phone conversation with appellant’s 


general manager in which appellant — 
had agreed to visit the site so that. 


the parties could determine whether 
the malfunctions were the respon- 
sibility of the contractor or the Gov- 
ernment (Exh. 17). Ifthe latter, the 
Government agreed to pay the cost 
of the visit: and the repairs. . 
On October 2, 1970, in response to. 
the contracting officer’s telegraphic | 


‘and written threats of termination —— 


dated September eo and 2, 1970,° 


§fixhs. 18 and 20. The telegram referred 
to a letter of December» 19,1969, regarding 
deficiencies in the system in various buildings 
which is not in: the record,. while the letter 


_referred only to the contracting officer’ S letter 
OF suse 10, mete 


erp. 
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a hina, of ‘appellants: préscnbetives'~ 


visited Fort Yates. The parties are 


in strong. disagreement as to the 
causes of the’ malfunctions and the 


‘amount -of corrective work accom- 


"plished by ‘appellant. during this 
visit. Appellant's position, detailed. 


: below, is that the ‘difficulties in 


expenses should be issued.-Appel- 


lant gives the Bllonihg account of 


its site visit: 


‘Two Zones were inoperative—Zones 4 


and 5. All detectors were checked and 


two discrepancies were found. One man- . 
wal preak station had been activated and — 


the break rod which had been installed 


after activation. was not long enough to . 


hold the break station . in a. closed posi- 
tion; The smoke detector in the stair well 
had been activated by the application of 


a match which discolored the star guard 
_ element and melted the fuse link. To reset — 
‘the smoke detector requires another star _ 


guard élement which we did not have 


a with us. We checked with your mainte- 
nance Man and. discovered. that the spare | 


star guard elements which we had left 
- had been -used. up. I am sending an ele- 
ment to be used to set up the smoke detec- 
tor and several break rods for the break 
stations. Continuity checks of Zone. 4 


showed that there were no additional 


pr oblems in that Zone. 


We. proceeded. to. Zone. 5 and ‘discov- 
ered two discrepancies in that. area. ‘The 


manual break stations had been operated, 


chewing gum had been deposited. on the . 


‘button and the handle taped with scotch 
tape. No break rods had been reinstalled. 


'. Mr. James Harrison; your maintenance 
man,. supplied us with his last preak rod, | 
the chewing . gum was cleaned. off, the. 
scotch tape was removed and the manual 
. break station set. up.. Hach- detector in 
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erument’s 
. Harrison. 


. 1970, 
were “accompanied by: project. In-,. 


. turn was  ghecked for. continuity. and te 
was discovered ‘the Fenwall detector in 
“the: attic: had. been disconnected, appar: . 
7 ently during a: checkout. of. the. system,’ 


and one wire. had not been. reinstalled, We 
connected this wire and the entire system 


-in Zone 5 functioned properly. 


During the course of the. inspection it - 
was: discovered ‘the: detectors. ‘had. been_ 


oo ce pulled from their mounts or br ackets, and- 
' building 34 were due to vandalism » 


- and “poor’.maintenance, and that. 
therefore: a change order reimburs- 
ing appellant for travel and repair. 


fr om. conver sation with Mr. Harrison, ~ 
manual, break Stations had been activated. 


 $0- many times that he: had run ‘out of - 
break rods.. It’ was also discovered that — 
the battery in the control cabinet in- 
- Building 34 had never been checked and. 
was allowed to corrode. We replaced’ this: _ , 


battery and lett él spare. ppantery: with Mr. 
Harrison. 


“4 887 Wiires still do not ike Tone S : 
of their own accord and. detectors: do not } 
drop from the ceiling without force be-_ = 


ing applied. In one case so. much force © 
had been applied that the screw holes had. 


been stripped. We had to redrill: to rein. 
stall the detector. lieaue! of October. By 
1970, Hxh. 41). 


Appellant asserted a, edie in 1 the 


amount of $2,233.33 for inclusion in: 


a change order and concluded. oe 


a statement that it had. submitted. its: 


last copy of “As Build [sic] draw-. 
ings of Building No. 84” to the Goy-- 3 
ne a Mr. - 


During the visit. on ‘Oéteber 2, 
ap pellant’s representatives 


spector Willis F. Jones. His report — : 
dated October 2, 1970 (Exh.. BP) on 
confirms many of the statements in _ 
appellant’s letter of October 5, 1970, 


— quoted | above, for example, that a. 


fuse plug was burned. out at stair | 
ceiling No. 6 and that there were no 
replacements on hand, that the: man-— 


ual stations in “second: floor hall. 


- missing 


: (Zones: 4 and 5) had breals bar “pints ; 
, that. the handle at one sta- 
— tion-was held in place by scotch tape. 


and. the. replacement. bar furnished 


by the Government was the last one 
“in stock. The report does state that 


a, short in a junction box. near the 


| - south attic detector unit was fixed. 
The report refers to a statement by » 
| appellant's: representatives that a. 


wire was not connected on & detector 


in. the” attic but ‘states that he 


(Jones) did not see the loose wire. 


| Appella ant confined itself to build-— 


ing 34 and there is no evidence that 
the Government. inspector made any 
- objection. The report. also confirms 
-. that several detectors were hanging 

loose and that the entire system was 


-. placed in operation at 2:30 p.m. 
rote ‘Addressing himself particularly 
to the statements in appellant’s let- 


ter of October 5, 1970, Mr. Jones 
stated. that he sould not verify. all 


ce the so- -called findings in the let- 


ter. He did not. know whether all 


detectors: were checked (undated 


report, Exh.. 92) With respect to 


cs appellant? 's assertion that a smoke 
detector in a stairwell had been acti- 


- vated by application of a match, he 
- ‘stated that was an assumption. ‘He 
~~ admitted that the. fuse plug was 


ined the metal ring when it was 
-pried loose from the fixture and 


could find no discoloration then and 
‘still could find none. He denied 
ees knowledge of frequent activation of | 
‘Ynanual break stations as allegedly 

-. reported to appellant by the Gov- 
.. ernment’s electrician, Mr. James 


Harrison, and stated that corrosion 
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on hs battery i in ‘the control cabinet 


of building B4 was not brought to. 


_ his attention. However, he. stated 7 
that. his. review. indicated: that the. 
system had not been activated for 


some months and. that this could 
contribute to corrosion. He admit- 


‘ted that there was some truth in ap-. . 
. pellant’s assertions that wires do not - 


come loose of their own accord and 


) detectors do not drop from the ceil- 


ing without force being applied. 


Nevertheless. he ore that. nor- 


mal building vibration or expansion — 


| and contraction of metal couductors 


could cause a short circuit if bare 
wires or connections were present. : 
He further stated that some of the 
conduits ran along attic walkways. 
and could easily be stepped upon : 
and that some of the boxes are un- 
supported and liang from the’ ceil- 
ing. below.? He did not deny. appel- 


lant’s allegation that sufficient. force 


had been applied to one detector to 
strip the screw holes, but asserted 


| that. there was only one screw. initi- 
ally and: that. a makeshift - punch 


was used since appellants: ‘repre- 


| sentatives 3 did: not, have. a drill. 


a4 The: Svatemg cob cesta ro a oe 7 


_ the applicable provisions of the National Board 
melted, but asser ted that he exam- 


of Fire Underwriters’ Standard’ Number 2. 
and to meet all yequirements of the local © 


authorities having jurisdiction ( Section 1,01 of 
_. Technical. Specifications). Detectors were to be 
installed in accordance with Article 330 of 


the National Board of Fire Underwriters’ 
Standard No. 72 and the spacing assigned by > 


the Underwriter’s Laboratories and located as _ 
shown on the drawings (Section 1.01 F.3 of © 
‘Technical 


Specifications). Since National 
Board of Fire Underwriters’ Standard Num-. 


ber 72 is not included in the record, we | 


cannot determine whether “unsupported boxes 
hanging from the ceiling” comply with: con- 


tract requirements. © | 
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“The. “evidence ‘above: egaplishes. 


y ‘that the system in building 84 was 
. placed. in. operation’ as a result of | 


- appellant’s site visit on October 2 


The Government, nevertheless, con- 
_ tends” that the. entire: installation | 
continues to be afflicted with numer-— 

ous malfunctions traceable to-ap- — 


7 pellant’s ‘poor workmanship.. On 
October | 20, 1970, the Government 
conducted .a | 


inspection, forwarded to appellant 
‘under date of: October 23, 1970, are 
as follows: 


| Building No: $4: 


1. Master control | panel, When on 
standby power Zone 3 indicates trouble 
condition (white light). . 

2. Rate of rise heat detectors, Zone 5, 
units 1 and 16 hanging down from ceiling. 


Associated junction boxes in ceiling.and » 


couduits over. walkway area (in attic) 
should be properly ‘supported by conduit 
clamps and toggle bolts. 

Building No. 35: 


LL Zone 2 “trouble i in cireuit (white 
ee 
- 2. Zone 1, Station 17, ere box and 


"detector head hanging down from ceiling . 


should be ‘properly: supported by conduit 
clamps ' and toggle bolts. 


Building No. $6:. 


1. Zone Ee aileates: alarm condition 
| (red light) for no apparent reason, This 
- circuit has been removed from operation © 


- and the supervisory. circuit terminated SO 
that the remaining system is operable. 
2. Zone 2, Station 5, detector: cracked. 
8. Zone 5, Station.6 and. 12, ‘light out. 


in smoke detector, ‘specifications require. . 
15,000 hours of life. a e 


- High School: [Building 32] 

1. Zone 4, alarm circuit erounded: 

“ Zone. 1, A3 flashing alarm does not 
a work (Exh. 28). 


“one-year warranty | 
inspection.” ‘The findings of this. 


could. 


Aaa -was " advised, hae, hee a 
above | items were warranty defi- rs 


ciencies and therefore ope lant ‘s a 


7« responsibility. a 
Appellant — ‘responded: tor this og 
letter on November 30, 197 0, ‘assert- * 
ing that all malfunctions: found on 
its visit to the site were attributable - 
to vandalism, a fact which wouldbe -. 
verified by Mr. Willis Jones (Exh. 
Te “Appellant demanded release of 
moneys withheld and payment of. 
- $2,933.33, the asserted cost of the site 7 
visit by its personnel. Uh agton” spats 
In a letter. dated December’ Rena 
_ 1970, the contracting officer referred 


to numerous trouble calls involving 


shorts and grounds in ee a 
‘boxes and conduit (Exh. 24). 


apparent reliance on the a = 
of Inspector Willis F. Jones, re- 
ferred to above, the letter stated that | 
bare spots on wires within. conduit 
moye from temperature 
changes and building vibrations | 
and thus. cause the shorts and - 
grounds. The letter stated that Mr. 
Jones had found no evidence of: 
vandalism as reported by appellant, 


that they were in the process: of 
determining the causes: of the. nu- 

‘merous malfunctions and that until 
the items listed in the October 23. 
letter had been corrected, the mal- 


functions would be considered ap-~ 


 pellant’s responsibility. Appellant. — 
reiterated the assertions in its letters . 
of October 5 and November 30 that’ 
items corr ected on the’ October 2 site’ 
visit were attributable to vandalism 
in a letter of December 29, 1970 
| (Exh. 6). The. letter alleged that. - ss 
the installation not only m met er re- 


ee quiréments ‘of the aoe bak allo" : 
the stringent requirements of the 
- NFPA (National Fire | Under- 
“s) writers _ 
~~ With respect to a detector which 
_ ~vhad been pulled from its mount in- 
1 the attic, it was stated. one, of the 
wires had been cut with a 
instrument. This i is apparently the 
= wire referred. to as disconnected. i in 
- the October 5 letter. saa" 
The contracting officer | ened . 
* technical assistance of an.electrical 
_» engineer, Mr. Henry Domby, from — 
-. the Bureau’s Denver Office. Mr. 
-. Domby visited the site during the . 
- - week of January 4-9, 1971. His re- 
port, dated January 26, 1971 (Exh. 


Protective: ; Association). 


26), states that appellant submitted 
improper and incomplete drawings, 
- that the drawings did not agree 


~ with the equipment as installed and. 


that the drawings were lacking in 


quality, completeness, and clarity. 


He concluded that layouts of the 
wiring differed from the contract 
drawings, that appellant had not 


- installed. the detectors in the se-: 


‘quence called. for. by the contract, 


and that the “as built” drawings did 


_ not show the sequence actually used. 
--He stated that in order’ to locate 
trouble spots it would be necessary 
to trace out and record every zone 


in every building on the “as built” 
dr ‘awings. However, he checked only | 


: Zone 4 in building 34 for layout in 


accordance with contract drawings. 
_. He concluded that workmanship in: 


installation of wiring was of poor 


see quality, © that junction. boxes and 
conduits were inadequately sup-— 
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—s portéd; 8 ead thet sheet etal screws oe 
had been used in many instances to. 7 

- fasten detectors and. ‘covers. in. liew one 
of properly threaded screws. 


- With- respect. to. specific’ ‘defi : _ 
ciencies listed _in the warranty in- - 


Mr. : 


building 84 indicated a trouble 


. condition (white - light). when on _ . 
standby. power. 
states that .the battery for this — 


Since © appellant 


panel was replaced at the time of | 


its October 2 site visit, it does 


not appear that. this difficulty is — 
attributable to the battery. The 
warranty inspection indicated a 
trouble condition (white light) in. 
Zone 2, building 85. Mr. Domby did 


‘not specifically refer to Zone 2 of. 


building 35, but reported that when 
the reset button was pushed to clear 
trouble lights, the trouble light in 
the cleared circuit went out and the 
trouble light for another circuit im- 
mediately came on. He traced the 
ground in Zone 4 of building 32 to 


-a white wire connecting detectors 


in the ceiling of the gymnasium. 
The report states that this circuit — 
had been ‘bypassed in the fall. of 
1970. We- find no support in the 


‘record for this assertion. He also 


reported that an end-of-line resis- 


tor of improper value had been in-. 


stalled by the contr ‘actor in Zone | 
4 of building 3 32. He was eridenitly | 


8Tor this conclusion, -he. relied on. | the Na- 
tional Flectrical Code. We find no reference to | 
this Code in the contract, However, it is pos- © 


gible that it is referenced: in ‘the National 
Board. of Fire: Underwriters - Standard Num- 
BSE. 72. ital and re ees 


Domby confirmed... — " 
that. the -master control panel. AMS 3° 
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tinaware. thine tis resistor a as = as 
similar resistors in other circuits | 


were installed by Government per- 
sonnel on April 23, 1970. 


‘The contracting officer denied ap- : 
pellant’s claims on the basis that Lig 


. _pellant failed to submit proper “as- 


built” drawings,® corrected its poor 


workmanship only in building 34 


: and failed to address itself to nu- 
_. merous shorts and grounds plagu- 
ing the entire installation (Findings 


of Fact, pp 15-17). In making his 
determinations, he relied heavily on. 


Mr. Domby’s report. He referred to © 


inspector Jones’ report as contra- 
dicting appellant’s allegations of 


vandalism and specifically found 


; that the malfunctions were not at- 
tributable to vandalism, but to the 


manner 1n which. the eee were 


installed. 


On appeal, appellant asserts that 


by measurement there are three 


inches between terminals of the 
rate-of-rise fixed temperature heat, - 
detectors and that it was physically | 


impossible for the wires to touch 
and ground out (notice of appeal of 
| April 16, 1971). Appellant further 
asserts that there is a similar safety 


| factor in each of the other detectors . 
_ and that a building which expanded . 


and contracted. or heed enough 
to. bridge this gap could not stand. 


9 In supplementing ‘the record, the Govern- 
ment submitted estimated costs of $2,082 for 
tracing the circuits, preparing proper “as 
built” drawings and rehabilitating the wiriug 
of which $1,086 was for “as built” drawings 
(memorandum, dated September 13, 1971, 
Govt.’s xh. D). It appears that there are 
approximately 29 circuits including horn cir- 
cuits resulting in an estimated cost of approx- 
imately $37.45 per circuit for 
drawings. 
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“as built? 


“as built’? - 


‘Appellant: elinness ne a, joe or 
more spare break rods. for manual . 


stations were left with maintenance 
personnel at the completion of the | 
work and the fact that only one rod — 


was on hand at the time of. its site . 


visit and that no fires were reported | 


indicates that the . agency was 


plagued with false fire alarms. Ap- 


-pellant alleges that the restoration’ | 
of two break stations, one smoke — 
detector and the re-connection of a. 


severed wire in building 34 restored 


the system. It is further alleged that, . 


the “as built” drawings reflect the _ 


systems as installed and that the .— 


Government inspector. apparently | 
had no difficulty in following the or 
drawings.° a 
Responding to the oe V’s Order 
to furnish documents pertinent to 
the appeal (note 10, supra), the. 
contracting officer (letter of Febru- — 
ary 1, 197 2), asserts for the first. 


time that “as built” drawing, sheet 
No. 11 (building 35), was not: re- 


ceived from the contractor. Appel- 


lant has not responded to this al- 


legation, The contracting officer e 
further asserts that based on the. 
findings in building 34, the draw- 


ings submitted by the contractor for. 
‘the remainder of the work cannot . 

be depended upon to reflect. “as 
built” conditions, that the ae : 


as installed were. hot: in accordance | 


- w General Condition (GC-1.C.2.) requires the ae 
prints to be submitted to the -.. 
' project inspector for approval and counter- 
signature prior to final inspection of the work. 


These drawings, submitted pursuant. to the - 


_ Board’s Order of December 27, 1971, bear on ~ 


the reverse of ‘Sheet 7 the signature of Mr. 


B. G. McDaniel, Area Communications Officer, oe 
— and the date of November 7, 1969. 


No 


"DECISIONS: oF THE 


ee ith: contract eee os, nnd that - i 
_ in order to have zeliable drawings 
for. mairitenance and trouble shoot- 
 ing-it would be necessary to trace 
oy of the circuits as’ 
ae owas’ done for Zone 41 in building Bd, 


out the remainder 


if 


Contract Provisions 


Ta addition’ to contract require- 


ments referred to previously (notes 

Tand.11, supra), the following con- 
tract clauses are pertinent to thas | 
_. dispute: 


Standard Form 23-A. 
a: Payments to Contractor. 
aes * 8 x a * * 
(c) In making such progress pay- 
ments, there shall be retained 10 percent 


' of the estimated amount until final com- 
'. pletion and acceptance of the contract 


work. 
a ee a mt oo 
(e) Upon completion and acceptance 
of all work, the amount due the on- 


tractor under this. contract shall be paid 


-- - gysteins. as 
ads B.2. and ac 1. Cc: 1-8. ye 


upon the presentatiou of a properly exe- 


cuted: voucher and after the Contractor 


shall have furnished the Government 
with a release, if required, of all claims 
against the Government arising by Vir- 


.. tue of this contract, other than claims in 


stated-amounts as may be specifically ex- 
cepted by the Contractor from the opera- 


tion of the release. oF 


10. Inspection and accepted 


i * ee ee 2 mK 


ne au We find no. merit in this contention since 
-. it is clear that fire alarm and electrical system 
_ layouts as shown on the drawings were ap- 
| proximate, that exact routing of conduit, loca- 

‘tion of junction boxes and fire alarm stations 


was to be. governed by structural conditions 


encountered in the work and that the purpose. 


of the “as-built” drawings was to reflect the 
installed . 


DEPARTMENT ‘OF THE INTERIOR o 


oe al: Conditions, 


“ey ane athemiise » provided. in this 
contr act, acceptauce by the Government 


shall be made as promptly as practicable . . 
‘after completion and inspection of all ~ 

; work required by this contract. Accep- 

. tance shall be final and. conclusive except. 

as regards latent defects, fraud, or such | 


Sross mistakes as May amount to fraud, 
or as regards the Government’s rights 
under any warranty or Suarantes 2 
General Conditions. : 
GC-6. LIQUIDATED DAMAGES: Li- a 
quidated damages will be assessed in the - 
amount of $20.00 per day for each calen- 
dar day of delay beyond the time for 


completion stated in the Contract, or any 


extensions thereof that may be granted 
pursuant to the terms of the Contract 


until the work is determined by the Con- 


tracting Officer to be oe com- 
plete. 


The following warranty provisions 
are included in the contract: 


Addition to SF 23-A General Provi- 
sions. 


| Warranty of Construction: (a) Except 
as otherwise expressly provided in this 
contract, the Contractor shall remedy at 
his own expense any failure of the work 
(including equipment) to conform to con- 
tract specifications and any defect of ma- 
terial, workmanship, or design in the 
work—but excluding any defect of any 
design furnished by the Government 


under the coutract, provided that the 


Government gives the Contractor notice | 
of. any such failure or defect promptly 


_ after discovery but not later than one 


year after final acceptance of the work, 
except that in the ease of defects or fail- 


ures in a part of the work of which the 
Government takes possession prior to 


final acceptance, such. notice shall be 
given not later than one year from the 
date that the Government takes’ such pos- 
session. The Contractor, at his own ex- 
pense, shall also remedy. damage to equip- 


ment, thesite, or the buildings or the ~ 


19 LD. pee 
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conten ieneo: which is the result of : 


‘any failure. or defect - and .restore any 


| work. damaged in fulfilling the terms of 


this clause. Should the Contractor fail to 
remedy any such failure or defect within 


ae a reasonable time after receipt of notice 


thereof, the Government shall have the 


 - yight to replace, repair or otherwise rem- . 
| edy such failure. or defeet at the Con- 


_tractor’s expense. This warranty shall not 


delay final aeceptance of or final payment 
for the contract work. (Italics supplied. )— 


The Technical Specifications pro- 
- vide an additional guarantee: 

= <a. Testing Guarantee. - 
. The fire alarm system shall be fr ee 


fom defects in workmanship and mate-. 


rial, under. normal use and service, for 
a period of 12 months from the date of 
acceptance. Auy equipment proved. tobe 


defective in workmanship or material | 
shall be repaired, replaced and/or ad- 


justed free of charge. 


_ Decision | 


ae first, issue ‘1S the entrachbe | 


| officer’s right to continue in effect 
the withholding of $754.93. 
. Clause 7, Payments to Con- 


tractor, of the General Provisions, 


portions of which are quoted above, 


provides for progress payments - 
work 


based on estimates as the 
‘progresses and for retaining 10 per- 
cent of the estimated amount. until 


final completion of the work. When-. 
ever 50 percent of the work is com- 


pleted, the contracting officer may 
-authorize the remaining progress 


payments to be made in full if satis-. 


factory progress is being made and 
whenever the work is substantially 
complete, the contracting officer, if 
he considers the retained amount in 
excess of the amount adequate for 


‘the ee of the Corea ‘. 
may release all or any portion of the om. 
- excess amount. Here itis undisputed 


that. the work was accepted as com- 


plete on November 7, 1969, and that © - 
thereafter the Government hagas: 
serted rights underthe Warrantyof 
Construction and Guarantee clauses. ~ 

The Warranty of Construction -_ 
clause is effective from and. after “a 


final acceptance or from the date the 


‘Government takes possession if that - 


occurs prior to final acceptance and 


the Guarantee clause is- effective, 


from date of acceptance.?? | 


‘We find nothing in. the eéntrace ee ao 
which indicates that the Govern- . ~ 
~ment’s rights or the contractor gl 
obligations under the warranty and >... 
euarantee clauses are In any way... 
dependent upon.a withholding of) ©” 
money. Indeed, the final,sentence of © 
paragraph ee of the Warranty of > 
‘Construction-clause specifically pro- + 
vides to the contrary. Accordingly, 3 
and in view of our holding on ADs. 
pellant’s claim for additional com- 
pensation, we find that the with- 
holding, insofar as based on appel- or 
lant’s alleged failure to fulfill its. 


obligations. under the warranty and | 
euarantes clauses, 


fu rnish “as built” sheet Lt for build. 


“If the Government invokes warranty or 


guarantee clauses, obviously final acceptance 
must have taken. place. Drake America Corp.,. 


ASBCA No. 4914. (November 30,. eae 60-2 
BCA par. 2810. : 

33 Appellant has repeatedly demandea release 
of the withheld sum and we assume that a 


_ final invoice therefor has been submitted. There oe = 
is no evidence that a release was required of ee 
une contractor. 


is improper? 
The withholding insofar asbasedon 
failure to complete the work and. . 


\ : 


ing 35 stdnds on a ja ern fans 


There appear to be seven circuits in 


‘Geaiiane 35 and based on the esti- 
mated cost of: tracing out the ee 


cuits. and preparing proper ‘ 


built” drawings for naa 


a "20 crits (note 9, supra), we deter- 
mine that-a withholding of 7 x 


$37.45 or $262.15 1s appropriate. Ac- 
cordingly, appellant: is entitled to 


_ the release of $754.93 less $542. 15 _ 


~ (the above $262.15 plus $280 liqui- 
dated damages based on 14 days’ 
delay in. substantially completing 
- the work at $20 a day) or $212.78. 

~The second issue is -appellant’s 
re to be compensated for its site 


visit and the work performed dur- 
ing such visit. While appellant is. 


-asserting an affirmative claim 


against the Government, the Gov- 
ernment is relying on rights under | 


the contract. which assertedly sur- 


| -vived acceptance as a defense to the. 
| claim. Under such circumstances, 


‘the burden of proof 1 ig on ‘the Gov- 
ernment. 
While it is avout that the Gov- 


- aa is relying principally on 
the warranty clause as a defense to 
| epee claim, it is well settled 


- that the Government’s rights under 


inspection and warranty or guaran- 
~ tee clauses are cumulative and not 
-alternative.t® Accordingly, we will 
| _ consider | 
would support a finding of latent . 


whether the evidence 
/ defects under the ba ace clause 


14 R, H Fulton Contractor, IBCA4769-8-69° 


(February 2, 1971), 71-1 BCA par. 8674. 
- 15 Federal Pacific. Electric Company, IBCA— 
884) (October 28, 1964), 71 LD. 384, 1964 


“BCA pay 4404.. 


"DECISIONS or THE DEPARTMENT OF THE INTERIOR 


oh 


[79 ED. 


| siher being cer rere indica- 


tion of fraud or gross mistakes 


amounting to fraud) and the Gov- ; 


ernment’s. rights under the war-~ 
ranty and guarantee clauses. 

_ A latent defect is a defect exist- 
ing at the time of acceptance which 


is not discoverable by a reasonable — 


inspection.!* Since we cannot prop- 
erly regard allegedly improperly — 
supported conduit, junction boxes 
and detectors, and malfunctions of 
undetermined causes as latent de- 
fects, the only indication of defects 
which could possibly be considered 


latent is the references to shorts and 


defective. wiring in junction boxes 
and metal conduits. Most of these 


| alleged shorts were reported prior to 
~ March 24-25, 1970, when Govern-. _ 
ment personnel restored all circuits, 


except Zone 4 in building 34, to op- 
erating condition and appear to 
have involved circuits other than | 
Zone 4 in building 34, It is signifi- _ 


cant that some of these difficulties — 


were attributable to fixed tempera- 


ture heat detectors installed in close | 
proximity to radiators and that — 


these detectors were replaced by the 
Government. Appellant restored all - 


circuits in building 34, including 


Zone 4 to operation, at the time of 
its October 2, 1970, site visit.1” Al- 


- 16 Keco Industries, Inc., ASBCA No. 13271. 


(February 16, 1971), 71-1 BCA par. 8727. 


17 The Government faults appellant for con- 
fining corrective work to building 34 and 
alleges that a telephonic agreement of May 138, _ 
1970, whereby appellant would send repre- 


- sentatives to the site and make necessary 


repairs, which agreement. was confirmed by the 
letter of May 14, applied to. all buildings. 
However, we are impressed by the fact that the 


May 14 letter refers to the “fire alarm system 


installed by your workmen’’* (the eontract — 


ie APPEAL OF FIRE DETECTION - SERVICE, INC, 
| | | Mareh 29, ‘1972 : 


‘though the falas 
letter of December 7, 1970, states 


that shorts and erounds i in jutiction 


- boxes and conduits were causing the 


malfunctions, the same letter states 


that they. were in the process of de- 


termining the cause-of the malfunc- - 


tions. The statement that the mal- 
functions were caused by shorts and 
grounds in junction boxes and. con- 


duits is not supported by the war- 
- vanty inspection or by Mr. Domby’s. 


report. The Government has not 
established that these alleged shorts 
existed at the time of acceptance. 
We conclude that the evidence 


would not support a finding that 
any of the alleged deficiencies. were 


attributable to latent defects. 
- Turning to the Government’s 


rights under the warranty clause, it 


is clear that the appellant is, obli- 
gated to correct only those specifi- 
cation failures or defects in work- 


manship, material and design of | 
- which it is given notice within the — 
_ 12-month period, in this case on or 


before November 6, 1970. The 
- Government’s “rights under . the 


guarantee, which covers defects in 
- workmanship and material under 
normal use and service for a 12- 


- month period, are not dependent on 
notice within the : 12-month pe eriod. 18 


‘ealled for a complete potauie in each building) 


and by the fact that the contracting officer’ Ss - 


letter of September 24. 1970. referred to his 


letter of April 10 which stated in part: “Zone. 


4 in building 34 is defective.” 
' 18 Notice, of course, must be given within a. 


reasonable time. after discovery of the defect. 


J.B. Simplot Company, ASBCA,No. 3952: (Jan- 


_ wary 30, 1959), 59-1 BCA-par. 2112, modified 


on grounds not here pertinent (August i, 


ca 1959), aoe BCA par. 2306. 


-officer’s - 


“The notices ioe given ths, con-. | 
tractor within. the 12-month, period 
or within a reasonable time ce 


discovery of defects involve the “ 


built” drawings, building 34; in ., 
particular Zone 4, and the Pasuiles of 


the warranty inspection. which were 
furnished to appellant under date 


- of October 23, 1970. There is no ~ 


evidence that Mr. Domby’s conclu- - 
sions were forwarded to appellant, 


prior to the contracting. officer’s.. 


Findings of Fact and Decision | 


which were furnished by letter, 


dated March 26, 1971. Although the | 


notices given appellant appear to. e 
have. copered only to the waranty,: — 
we assume the notices were suff- _ 


ciently broad to invoke the Govern- - 


-ment’s rights under the L eacuacal : ‘ 
as well. 3 = 


It is aeeear that’ eps —_ 


- restored the circuits in. building B40 
to operation at the time-of its site -- 
visit. Far from disputing appel- 7 
Jant’s contentions. that conditions ~ 
encountered during this visit were. 
attributable to-vandalism or care-) 
less maintenance, we find that the - 


report of the Government's project 
inspector largely corroborates these » 
contentions. The report concedes — 
that wires do not come loose of their 


own accord, that detectors do not 


drop from the ceiling without force~ 
being applied and that sufficient - 
force had been applied to one de- 


tector to strip the screw hole or holes’ 
secur ing the detector to: its mount- © 


ing. The report confirms that a re- 


placement break bar pin for manual = 
stations was the last one-in stock _ 


188° 
and we accept: appellant’ S een | 
tions are inconsistent with vandal- 
ism or. improper maintenance. We ° 
note that the Government installed 
a smoke detector in the cold air duct 


a 


: on DECISIONS. 


- that. several of these’ pins had been 
left with the Government at the 
‘completion of the work. 


With respect to the heat detectors 


| reported to be hanging from the 


ceiling and the ‘improperly sup- 
«ported junction boxes and conduit 
(buildings 34 and 35) reported in 
the warranty inspection, we are 


impressed by the fact that deficien- 


cles stich as “kickplates” where wire 
‘mold passes through floors in 


tran ‘led areas and securely fasten- 


ing sensing devices _ and conduits 


_ were among “punch list items pre-_ 
: sented to the contractor for correc- 


tion ‘prior to the acceptance inspec- 
‘tion (notes 2 and 38, supr a). While 


we find no requirement in the punch © 
-.and are thus appellant’s responsi- 


lists for securing junction boxes, it 
_ appears that detectors are. fastened 


to. junction boxes and it would be 
anomalous: indeed to require detec- 


tors. to be securely fastened while 


the boxes to’ which the detectors. 
were attached are not so fastened. 


~ The Government inspector who ac- 
eee the work has not denied ap- 


- pellant’s assertion that each de- 


_ tector was physically pulled at the 
time of the acceptance Inspection to 


assure it was securely attached. The | 


‘record, as we have seen (note 7, 
supra) does not enable us to pees 
maine contract requirements for in- 
stallation and support. of detectors. 

The remaining jitems for con- 


sideration are trouble conditions 


and malfunctions the cause or causes 


of which were-not determined. by 
éither the warranty inspection or 


OF: oH DEPARTMEN T OF THE 


INTERIOR ST ED. 


: Mr. ‘Domby. ‘None of feneee condli- - 


in the ceiling of the high school 
auditorium, that the Government 
replaced at least three fixed temper- 
ature heat ‘detectors and . that 
Government personnel installed 


end-of-line resistors of improper 


value. It is well settled that altera- 


tion of .a contractor’s product 


vitiates the contractor’s obligation 
under. warranty ‘or guarantee 


clauses.’® We find that the Govern-. 


ment has failed to demonstrate that 
the malfunctions in the fire alarm 
systems were attributable to defects 
in workmanship, material or design 


bility under the warranty or guar- 


-antee clauses. It follows that ap- 
pellant is entitled to be compen- | 
sated for its site visit. and the work 
performed during such visit.?° 


The Government’s contention 


that appellant failed to supply ~ 


proper “as built” drawings appears 
to be based solely on findings 
(memorandum of March 24-95, 
1970, and Mr. Domby’s report) with 
respect to Zone 4 of building 34. We 


9 South Portland Hngineering Company, 
IBCA—770—-3-69 (December 29, 1969), 60-2 
BCA par. 8085. 

70Tt is well settled that a contractor, per- 
forming work pursuant to directives of ‘the 
contracting officer whe purports to be acting 
under warranty or guarantee clauses, is en- 
titled to be compensated as for a “change” 
where contractor responsibility for the work 
is not established: The Florsheim Co., ASBCA 
No. 8023. (September 21, 1964), 1964 BCA 


par. 4225; Aero Sheet Metal, Ine., VACAB No. . ; 


505 (May 28, 1965), 65-2 BCA par. 4882A. — 


26), 
drawing submitted: by appellant 


does not follow the sequence of the | 
detector installation. in Zone 4, 
| building od, ‘However, we cannot. 


. infer from this finding that the re- 


mainder of the “as built” drawings. 
- have similar deficiencies. 
that the Government is entitled to 


be compensated for the estimated 


cost. ($87.45, note 9,. supra) of sup- 
plying the “as built” drawing for 


Zone 4, building 34. | 


Turning to the ‘amount of the 


- equitable adj ustment, appellant’s 
claim of $2,233.33 is based on the 
services of two men for two full 


a days. However, the record reflects 


that the total time involved, includ- 
ing travel.time, was approximately 


94 hours and that less than one 


working day was. expended. at the 


site (letter of October 5, 1970, Exh. — 
11). Appellant’s cost Ronis have — 


not been challenged and we com- 
pute the equitable adj ustment as 
. follows: | 


Two men at $300 for one iiget. $600. 00 


Per diem at $20 per day-------_._ 40. 00 
DEA VE) cera s= Gs tk eel do AON 00 
‘Total whee enne a nce 1, 108; 00 
Overhead at 15 percent. Sree te 166. 20 
| Potal .-2 1, 274. 20 
Profit at 10 percent__.___..--.. 127. 42. 
Total _.------------~- 1, 401. 62 

Bond at 1 percent_____-----~+ 14, 02 
MP Ota le sete as aCe 


RELIABLE COAL CORPORATION | 
. March 81, 1972. 


ee . find that the tee submitted by : 
Mr. Domby (supplement B of Exh. 
clearly establishes that the 


Less: >. 


We find 


The pala amount ae appellant i is . : a 


as follows: 


Sl, 415, 64° | ae 
“212. 78 inion of 
ae eh 


162842, 
BT. 45 (cost of “as built | 


building g%).. 


8, 590.97 


4 onctusio On. 


The appeal is sustained. in. the 
amount of 91,590. oT. Ss Oa 


. | Srewcun T: Macacehed cen. 
IT CONCUR: | 
Rozerr L. Fonner, Member. 


RELIABLE CoAT CORPORATION ie 
1 IBMA 97 a) ‘ 


Decided ee 31 5a ve . 


Appeal’ from a decision by Ernest ‘Hom, 


Chief Hearing Examiner, Office of. Hear- oe 
ings aud Appeals, dated September 15.02" 


1971, denying two Petitions for Modifica- 


tion filed under section 301(c). of the — — 
Act (IBMA 72-3, IBMA 72-4), and dis-" 
missing an Application for Review filed | 


pursuant to section 105(a) of the Act 


(IBMA 72-5). The matters were con- - 
solidated for hearing and have been con- ; 
-solidated for purposes of appeahy 


Decision of the. Examiner, 


a 
FIRMED. 


drawing” Zone 4,» 


40. | DECISIONS OF THE 


me Federal Coal Mine Health and Safety : 
, Act of 1969: Modification of Applica- 


tion of Mandatory Safety Standards 


An operator’ s petition for the modifica- 
tion of the application of a mandatory 


7 safety standard will be denied. where 
_.. such petition is based solely upon the. 
.. argument that the. operator’ s mine is not 


. SAssy. 


Federal Coal ‘Mine Health ani Safety 
Act of 1969: Notices of Violation : 


» Reasonableness of Time | 
The filing of a petition for inodification : 


by an operator should be a major consid- 
eration. in determining the reasonable- 
ness. of the time. fixed for abatement of 


any alleged violation which relates to the 


oo safety standard sought to be mogited: 


APPEARANCES: Brooks BE. Smith, 
. Esquire, for appellant; J. Philip Smith, 


_. Esquire and Bernard M. Bordenick, 
_ Esquire, for U.S. Bureau of Mines: 
. Charles L. Widman, Esquire, United 
Ae ee Workers of America. - | 


Opinion By Ur. Doone 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 


' FACTUAL BACKGROUND OF 
 IBMA 72-3 AND IBMA 72-4 
On January 5, 197 1, the appel- 


lant, Reliable Coal Corporation 
{Reliable}, filed a Petition. for 


e Modification (docketed below as M | 
(1-7) in accordance with section 301 

_ (¢) of the Act, seeking a waiver for — 
Reliable’s Kanes Creek Mine of the 
requirement of section 303 (1) of the 

Act, and the implementing regula- _ 


tions thereto 30 CFR 75.313, et seq: 


‘This Petition requested that in lieu 


ofa methane monitor on each of its 
three continuous miner machines in 


the Kanes Creek Mine Reliable — 


DEPARTMENT: or THE INTERIOR, 


Reliable’s Petition. M 71-7 


“179 am: 


“should. a permitted to use a ‘ieee - 


thane detector — or. -hand- carried 
methanometer? * * * tobe used by | 


section bosses for continuous r outine 


periodic checks, * #2?” 
On January 26, 1971, Reliable | 
filed its Petition (docketed below as 


M 71-9) “to modify the application 


of section 303(d)(1) of the Act, 
and regulation 75.304 e¢ al.” so that 
Reliable could: “continue to-test for 
methane by use of a permissible 
flame safety. lamp: rather shan by 
methane detectors * * *.” | 

Notice of each of hig Petitions 


appeared in the Federal Register i in 


accordance with the ‘statutory re- 


quirement. The Bureau and the 
UMW filed answers opposing the — 
Petitions and the cases were con- 
solidated for hearing. : 
At the hearing Reliable moved to — 
have Petition M 71-9 amended: to 
request use of the flame safety lamp 
for all of the methane tests required 


by section 308 of the Act in addition 


to the pre-shift tests for methane 
required by section 303(d) (1). The 
Examiner denied Reliable’s motion 
on the ground that the other pro-— 


visions of section 303 were not 


mentioned either in Reliable’s Peti- 

tion M 71-9 or in the notice of that 
Petition published. in the Federal 
Register. 

The Examinet’s “pre-trial order - 
raised the question as te whether 
7 was pre- 
mature, since methane monitors— 
need x not be installed on the continu- 


14 methanometer is a type of methane de- 
tector and for purposes of this case any techni- 
cal differences are deemed irrelevant. 


—_ 


. The Examiner did not dismiss M 


a 71-7 on this basis because he felt: 


that the hearing required in Reli- 


able’s other Petition for Modifica- 


tion would involve essentially the 
game evidence. The Examiner’s 


7 decision concluded. that Reliable’s — 


Petition M 71-7 was premature, but 
_ he denied the Petition on the merits. 


. The Examiner concluded that as- 

to both Petitions Reliable did not 
meet the required proof of section - 
301 (c) that the use of a permissible | 
flame safety lamp in lieu of a me-— 


thane detector, or the use of either 
of these devices’ in lieu of a methane 


-- monitor, would guarantee the same 
measure of protection to the miners. 
The Examiner rejected Reliable’s 
argument. that le must consider... 
whether the Kanes Creek Mine is — 


_ not gassy and not potentially gassy. 


Although the Examiner permitted 
evidence on this - question at the: . 


hearing; he decided that the Act 
abolished the gassy, nongassy dis- 
tinction by t 


ing as to the potential for methane 


hee © accumulations in Rehable’s s Kanes 
— Creek Mine. . - 


The Examiner 
that. Reliable failed to meet the re- 


quired alternative proof in section — 


| 801(c), that the use of methane 


yaonitors or methane detectors in : 
~ the Kanes Creek Mine would result 


| in a diminution of~safety_to the 
~ miners in bhatt mine. — 2 ie 


“RELIABLE COAL. CORPORATION. 
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- ous miner mac huiee in? the Kanes _— 
‘Creek ‘Mine until March 30, 1974... 


treating all mines as” 
~ * potentially gassy and. the Act there-_ 
.. fore precluded his making any find- — 


‘alee | éeceatiaa: 


a 
FACTUAL’ BACKGROUNL 
OF IBMA. ae - 


On J anuary 7, 197 1, an inspector : 
issued a Notice of Violation of sec- 


tion 303(d)(1) of the Act to the » 
operator of Reliable’s Kanes Creek 
_,Mine which. cited that: 
| methane were being made witha 
_ permissible : 
rather than a methane detector in . 
the main east section.” Reliable 
was given until January 29, 1971, to.» 


flame safety 


totally abate the violation. 
On January: 25, 1971, Reliable. : 


filed an Npplicauen for Review of 7 
the Notice of Violation (HOPE | 
71-109). contending that the period 


of time fixed to abate the violation - 


was unreasonable and should be ex- - 
tended until a reasonable time after — " 
-a-final decision.on: Reliable’ S Peti- ae 
‘tion for Modification M:71-9. : 


The time for abatement was ae a 
tended several times ‘by the Bureau 


and on June 14, 1971, the Bureau 
issued a Notice ee “Abatement On — 


July 29, 1971, after the record of. -— 


the hearing was closed, the Bureau. oo 
filed a motion with the Examiner to. 
reopen the record to admit the — 
‘Notice of Abatement into evidence. — 


Reliable objected to the admission — 


of this Notice. unless the Bureau 
stipulated to certain facts relating — 


to its 1 issuance. The Bureau declined. 


to so stipulate. The Examiner re- - 


ceived the Notice of Aba atement into : 


evidence on the ground that Reli- o 7 
able failed to state any grounds for’ _ 


its objection to the Bureau’s mo- 


tion, and on the alternative basis ‘i 
that 5 


U.S.C. see. _ 556(e) permits — 


“Tests for —. 


lamp 8 


- P oficial Botics of a, Uasettiene Shee 7 


ree party ‘has been given an opportu- 


| “nity to challenge the existence, au- 
_ thenticity, or substance of the eee | 


a ‘ment and fails to do so. | 

...The Examiner. dismissed Reli- 
. able’ s Application for Review on 
the basis that Reliable Coal Corp., 1 
_ IBMA 50,'78 LD. 199 (1971) re- 


. quires dismissal where the violation. 


2 charged has been totally abated. - 


_ ISSUES PRESENTED FOR, 


4 “Whether: Reliable’ S Boutin 


oe : for Modification of the application | 
of section. 308 (1) of the Act to its 


s Kanes Creek Mine is premature. 


-2, Whether section 801(c) of the 


Act permits an operator to obtain a 


: : modification of the application of a 
- mandatory safety standard on the 


sole basis that the operator’s mine is 
not gassy and not potentially gassy. 
’ 8, Whether the Notice of Atbate- 
ment relating to the Notice of Vi- 


 olation which was the subject of 
- Reliable’s: Application for Review 
should have been received into evi- 
a dence after conclusion of the hear- 
—. ing on Reliable’ S een for 
es Review. 


“4. Whether it was proper for the 
‘ Examiner to dismiss Reliable’s Ap- 


oo plication for Review of a N otice of 
* Violation on the sole ground that a 

 - Notice of Abatement of the: alleged 
i Violation had been issued. | 
5. Whether the filing of a peti- 


~ tion. for modification of -a safety 
standard should be considered in 


oo determining the. reasonableness of 


DECISION S OF: “THE” ‘DEPARTMENT OF THE INTERIOR 


its Petitions. 
section 301(c) does not require a — 


cue time fixed for obaesnienly in. 2 te a 
proceeding under section 105 (a) for 
the: review of a notice of violation. 


_ RULIN GS OF THE BOARD 


We hold that Reliable? S Pottion am 
for Modification in IBMA 72-3 is - 


not premature because we think that. 
Reliable is entitled to a decision at. — 
- this time as to whether it will be re-. 
- quired to-install methane monitors 


on its continuous miners’ by 


- March 30, 1974. Reliable is entitled 
toa final ruling on its Petition prior 
‘to that date so that 1t will not be put. 
‘in a position of being out of com- 


pliance with the Act or of having to 
purchase expensive equipment to 
comply with the Act which later is 


determined tobe unnecessary if 


Reliable is successful on its Petition 
for Modification.? - 


_ We affirm the Examiner’ S uli | 


, that Reliable did not carry its bur- _ 


den of proof.on either alternative 
ground for the granting of a peti- 
tion for modification under section 
301 (c). of the Act. | | 

Reliable’s contention that its 


‘Kanes Creek Mine is not gassy and 


not potentially gassy is the crux of — 
Reliable argues that 


finding that the alternative method — 


of measuring methane proposed by 


a petitioner must have the same 
degree of refined measurement as 


2 Although the Bureau and the UMW con. © 
tended in their briefs that Reliable’s Petition. 
in M 71~7 was premature, at oral argument. 
all parties expressed a desire to have a ruling 
made on the merits of Reliable’s Petition. 


7 ae = oa 


‘the statutory andar, but only re- 
' quires that a petitioner’s proposed 


; alternative achieve the same result. 


as the statutory standard. Reliable 
contends that, since no methane ex- 
ists in the- Kanes Creek Mine, a per- 
missible flame safety lamp will 
~ guarantee no less than the same pro- 
tection as a methane detector or a 


methane monitor since the result of 


using each device will be the same— 
_ areading of no methane. 


--'The heart of Reliable’s appeal is. 
_. that the Examiner incorrectly con- 


cluded that the Act and its legisla- 


tive history indicate that Congress — 
intended to eliminate the distinction _ 


| between gassy and nongassy mines 


for purposes of the application of - 
mandatory safety standards or the — 


modification thereof. Reliable con- 


tends that the plain meaning of sec- 


tions 305(a) (2) and 301(c) of the 
Act, when read together, indicates 


that the Act permits a distinction _ 
between gassy and nongassy mines 
‘and that an operator may have cer-— 
tain standards modified if he can 


_ prove that his mine is not gassy and 
not potentially gassy. 
We agree with the Examiner and 


hold that the Act precludes any con- _ 


sideration in a 301(c) proceeding 
of whether a mine is nongassy or 
not potentially gassy because we find 
that Congress intended that, except 


where explicitly so provided, there - 


is to be no distinction between mines 


classified as gassy or nongassy re-_ 


- garding compliance with the man- 


_. datory safety standards. 
_ A reading of the legislative his- _ 
o tory of the oo as contained in 


| “RELIABLE COAL. CORPORATION © 
March 31, 1972 


oe 


a 


° ie Coons On: Bad: aa Labor, 
Legislative History . Federal Coal. 
Mine Health and Safety Act, — 


Comm. Print, 91st Cong., 2d Sess. — 
(1970) [hereinafter cited as Legis-° 


lative History], convinces us that it 
was the intent of Congress to end. 
any distinction between gassy and 


nongassy mines after the expiration | 

of the extension periods provided: 

for in the Act. . 
The Report of the Senate Com- 


mittee. on Labor and Public Wel- =o 
fare, 8. Rep. No. 91-411, 91st Cong. 3 


ist Sess. (1968) ; Legislative Hilb- e 
tory at pages 27,28 which accom- 

panied the Committee Bill a 2917, ae 
states that: - 


The [Senate] Commitee followed the ee 
recommendation of the Department of 
Interior that all mines be treated alike, in... 
providing these new and additional safe-- | 


guards to control metharie and pr event 


ignitions. 


ke od ok Ok. —. 


The report | explained why the as 
Committee followed the: Depart. —_ 


ment’ S recommendation : 
Thus, 


ment under the premise of the 1952 [A]et 
that a mine need not adopt special meas- 
ures to control methane and prevent igni- 
tions until there was “evidence of gas,” 
The committee believed, however, that, 
based on the record, this premise was not 
valid aud therefore reached the decision 
to treat all mines alike. 


sk * % a ne 3 


It is clear from the histor ‘y of ignitions mi 
and explosions in the Nation’s coal mines . ee 
thai the exceptions permitted by the ne —_ 


Federal. Coal Mine Safety oo 


: ay" ie 


| the so-called nongassy mines. 
(that have never had an ignition or have. 
never been found to have methane of ~ 
more than 0.25 percent in the mine — 
-atmosphere) have received special treat- | - 


r anche are cee sairantad:: There is | 
ae neither : a, scientific nor technical basis for — 
a these. exceptions. The record shows that © 
- mo one can predict when | 
- found in-sufficient quantity in any mine 

| to cause considerable damage. | 


tion, The Committee rejected the 


- 


proposed amendment by a.14-8 vote. 


_ See Legislative History at 35. 


During the Senate debate of the 


2 Committee Bill, Senator Cooper of-. 
fered an amendment which drew 
a permanent: distinction. between. 
--gassy and nongassy mines for the 
provisions relating . to permissible 
“obi ghpowered. electrical face eqtp-_ 
.. ment. See Legislative History at 
897. Senators Williams, Javits, and. 
_ Randolph — 

_ amendment to the Cooper. amend- 

- ment. This amendment gave the 
operators of small nongassy mines — 
- three years from the operative date 
of the Act to meet the requirements 
for 
equipment inby the last open cross- 

~~ cut and an opportunity for the ex- 
tension of this time for up to two 
years by the Interim’ Compliance 

- Panel. Sea Legislative. History at 
AT 4, Senators Williams and Javits 
made clear that their substitute — 
~ amendment was an attempt to ac-— 
'commodate the views of Senator 
Cooper concerning the financial 
"problems imposed upon small coal 


offered a substitute 


permissible electrical face 


| DECISIONS OF THE DEPARTMENT. or THE INTERIOR 


gas may be Dee aide a oO _ 
the Cooper amendment was de- — 


‘signed to provide more time for 


During the Full evdiaitees | de- - compliance by these operators and 


- liberations there was considerable. 
ie discussion of an amendment pro- 
posed by Senator Cooper designed 
to permit the use of nonpermissible 
- equipment in the nougassy mines by 
continuing the nongassy classifica- 


oper ators by the requirement. to obs 


tain permissible equipment. | 
Tt is clear that the substitute to 


in no way was intended to exclude | 


nongassy mines from ultimate com- 


pliance with the standards of the 
Act. See Legislative History at 475— 


479. During the debate on the sub- 


stitute amendment to his amend- 


Taent, Senator Cooper pointed out: 


The effect of the substitute amendment, —_- 


if adopted, would be to remove those 
[gassy/nongassy] classifications. 
amendment is of no substantial benefit 
at all to the nongassy ‘mines and the 
small operators. It would only postpone | 
the date of closing mines. Legislative 


_ Hist ory at 481. 


The substitute amendment was 


passed 45-31, and was contained in ~ 


the final Senate Bill. See Zegisla-. 
tive History at 482, 530. 

The House. Commitice: on n Educa- 
tion. and, Labor held a one day hear- 
ing’ on the proposed. House: bills at 
which the gassy/nongassy question 
was discussed. Congressman Dent, 


Chairman of the General Subcom _ 


inittee on Labor, which had the — 


initial drafting responsibility of the — 
House bill, stated at this hearing, 


“TWle fae eliminated the ‘non- 


gassy’. classification and therefore 
| presumed that all mines are gassy.”. 


Hearmg on H.R. 4047, A. ft. 4295, 
A.B. 7976 Before the House Comm. 


on Ed. ond Labor, 91st Cong., Ist 


Sess., at 17 (1969). 
‘There was no discussion of the 


-gassy/nongassy question in the Re-— 


oo. 


{79 LD. 


The 


~~ 
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as port of the oles, Committee on 
Education and Labor, H. Rep. No. 


- 91-563, 91st Cong., 1st ‘Sess. (1968) ; 
| Legislative History 558. During the 


‘House debate on the Committee — 
Congressman FEirlenborn, a 


Bul, 
| ‘eben of the Gener al Subcommit- 
tee on Labor, stated: “* * * It is 
contemplated under this bill to 
eliminate the nongassy classifica- 


tion and to bring all mines under - 


the same requirement - for the-use of 
permissible equipment.” Legislative 
History at 683. 


The Committee Bill, : as passed by : 


the House, did contain provisions 
_ similar to the Senate Bill regarding 
the requirements for electrical face 


| equipment. The Bill ‘provided that. 
electric face equipment in. mines 


previously classified as nongassy 
did not have te be permissible until 


four years after the operative date » 


of the Act and that the Secretary 
may waive this requirement on an 


individual mine basis for a period 


of two years or waive the require- 


- ments on an individual mine basis 


“x * [T]f he determines that the 
permissible equipment for which 


the waiver is sought is not available . 


to such mine.” — 
- Legislative History at 943. This 


demonstrates that the House recog- | 
nized the need for extensions of - 


time, if a mine was previously clas- 
sified as nongassy, due to the dif- 
ficulties of small operators in ob- 
taining the permissible equipment. 
The fact that a- mine is nongassy 
per se was not the reason for allow- 


ing a modification or waiver of the 


requirements for permissible equip- 


145 
ment. See Legislative History at 


580. | > 
The Statement snes. Part: of His - 


Managers of the House as to the ~ 


Bill adopted.in conference ex- 


plained that as to the provisions on ~ 


permissible electrical equipment - 
(section 805 (a)), 


the time requirements. See Legisla 


tive History at 1045, The analysis 
of the Conference Bill submitted to 


the Senate by Senator Williams, the © 


— Conference Manager for 


the Senate, states that: section 805 _ 


(a) ee [E]liminates the dis- 


tinction between gassy. mines: and 


the so-called non-gassy mines. 7 See : e 
Legislative History at 1130. 


Reliable contends that section 2 301. * 
(c), which was not contained inthe 


Senate Bill, was placed in the House » 


Rill and the Conference Bill with i: 
the specific intent that this section — 


permits an operator to obtain a. — 
modification of the application ofa. 


safety standard on the basis that 
there is no potential for gas ac-— 


cumulations in the operator’s mine. - 


We find nothing i the Act. or its © 
_ legislative history to support this: 


construction of section 3801(¢). | 
Thus, the legislative history. of | 


‘the Act does not support Reliable’s 


position that Congress envisioned 
a permanent distinction between 


_ gassy and nongassy mines. We agree. 
_ with the Examiner’s conclusion that 
: Congress has determined that all. 


mines are potentially gassy..The 
Examiner was bound by this oe : 


the conference. 
substitute Bill. adopted ‘the lan- 
guage of the Senate bill except for 
technical changes and changes in. 


- 46 : 


eS eet de termination, and there: : 
—. fore. did not err by. hot deciding 
a whiether, the Kanes Creek Mine is : 
* at “potentially gassy. 

—*. We therefore re] ject Reliable’ Ss 
a sole basis for its contention that the | 
ae granting of its Petitions would | 
‘guarantee no less than the same 
-. Taeasure of protection. to the miners 


ia the Kanes Creek Mine.. 


tacos As'an alternate argument on ap- | 
-. peal of the Examiner’s decision in 
- ‘ M 1+7, Reliable argues that the 
Examiner erred in concluding that 
the use of a methane monitor on the 
in - the Kanes 


ro continuous miner 
~ Creek Mine would not result in a 
diminution of safety to the miners. 

Reliable argues that a malfunc- 
tioning methane monitor can de- 


me energize a continuous miner ma- 


chine. at. the moment the machine 
operator becomes aware that he 
_ should remove his machine from an 
area due toa danger, such as a roof 

> fall, and that when this happens the 
~ machine operator will remain with 
-- his machine and be exposed to this 


. danger. Although one of Reliable’s' 


Ww itnesses teaticed to that effect, we 
find this argument untenable, 
a Reliable also argues that the ex- 


pense of providing methane moni- 
~ ters will diminish 
4 should. be. used on. more necessary 


safety equipment, and that this re- 


a sults in a diminution of gs safety to 
the miners. Reliable failed to spec-_ 


| “ify the standards of the Act with 


which it. would be unable to comply — 
if it had to meet the expense of pro- 
7a viding methane monitors. Further- 


. more, the lack of funds to comply 


“- 
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funds which | 


_[79-LD. 


eneen ae mandatory staid of m : 
the Act is not a relevant. basis for — - 
granting a 301(c) petition, Oey 


Therefore, we hold that Reliable’s | 
Potitions for Modification were - 
properly denied by the Examiner. © 
With regard to the Application 


for Review proceeding (docketed 


below. as HOPE 71-109), we hold 


that it was proper forthe Examiner “_ 
to receive the Notice of Abatement: 


into evidence. An Examiner may 
take official notice of Departmental 
public records. 48 CFR 4.24(b). 
Moreover, although Reliable-claims 
that the Examiner reopened the rec- 
ord for the Bureau but not for Re- 
liable, we note that Reliable never 
actually requested the Examiner to_ 
enable it to offer objections to the 
admission of the Notice of Abate- 
ment. | 

We also hold that the Examiner 
properly dismissed Reliable’s Ap- 
plication for Review. The Bureau 
found that the alleged -violation 
which was the subject of Reliable’s 
Application for Review had ‘been. 
abated. We held in Reliable Coal 
Corp., supra, that where the Bu- 


—reau finds that a violation charged 


in a notice of violation is totally 
abated, an application for review 
of the alleged violation i Is subject to. 
dismissal, 7 3 
Although the Examiner ae | 
diamissed Reliable’s Application 


for Review,. in view of our recent 


decision in Gateway Coal Company, 


1 IBMA 82, 79 LD. 102 (1972),and 
for purposes of guidance in future | 
cases, we think that it is appropriate 


for the Board to comment briefly 


-- RELIABLE COAL CORPORATION Soe 7 
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oe upon : the: relist - available to an- 


operator while his petition for 


modification: under section 301 (c) 


is pending. — 
~In the abn case we held that 


an the Departmental Hearing Ex- 


aminers and the’ Board favs im- 
plied authority under section 301 


- (c) to grant interim ‘relief to an 


operator, pending the administra- 


. tive adj ndication of his petition for - 


modification, by restraining the 
“Bureau from enforcing the abate- 
-ynent and mine closure provisions of 
section 104(b) of the Act. 


Section 105 (a) of the Act:permits: 


--an operator to seek review of a 
notice of violation. if he believes that 


the time fixed for abatement of the 


violation is unreasonable. Under our 
- current procedures an operator may 
‘request an expedited hearing, if 


necessary, to obtain review of a 


notice of violation within the time 
for abatement fixed in. the notice. 


See 43 CFR 4.514; Reliable, supra. 
at 64 and 78 LD. 206-207 (1971). 
The determination of a “reasonable 


time for abatement” in. any given 
case involves a consideration of sev- 
eral factors, some of which we dis- 
‘eussed in Freeman Coal Mining 
Corp, 1 TIBMA. 1, 77 LD. 149 
- (1970).3 
We think that the filing of a peti- 
tion for modification by an operator 


~ ghould be a major consideration in 
determining the reasonableness of 


the time set for abatement of any 


3 In Freeman, supra, 77 ID. 163, 164 (1970), 
ave stated that. some of these considerations 


'. are (1) the safety of miners, (2) the avail- 


. ability of. SAUDER: and (3) the difficulty -of 
abatement. 


‘alleged Goleion: re Gelat - re 


the safety standard sought. to be. = 


modified. Where an operator con- . - 
tends in an application for review —_ 
that the time set for abatement i im : 
a notice of violation should be Ge i. 
‘tended until after a ruling on the — 
merits of his petition for modifica- - — 
tion, in addition tothe factors men-  . 
PCr 
Examiner or the Board should con- 
sider the factors set. forth in Gate- 
way, supra. As applied to a. section aa 
105(a) proceeding this requires‘con-, _ . 
(1) Whether the ° 
operator’s petition for modification x 
was filed in good faith and not for 
the purpose of postponing or avoid-.- | 
ing abatement, (2) whether prior 
to the time ea for abatement the 


tioned In Freeman, supra, 


sideration of: 


health and safety of the miners will.” 
be reasonably assured, (3) whether’ * 


the operator will suffer irreparable rae 
harm if an extension of the time». + 
fixed for abatement: i is not ; granted. ore 


ORDER 


WHEREFORE, aed to 6 thee i 
authority delegated to the Board of.’ 


Pee, 2, 


Mine Operations Appeals’ by the ae 


Secretary of the Interior (211 DM” 
13.6; 35 F.R. 12081), ITISHERE- 
BY ORDERED, that the DECI: |. -. 
SIONS of the Examiner denying, _ 
both Petitions for Modification and. 
dismissing the. Application for Re- sre 2 


View are rae 


Davip Vee Member. ei oe 


iT CONCUR: 


C. E. Roczrs, Jr. Cee . ea 
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"Decided April 18, 1978 


Appeal from decisions (Arizona 1- 
69-1, Arizona 1-70-1, Nevada 5-70- 
il) denying issuance or renewal of 
| grazing licenses or permits. until pay- 
ment of outstanding trespass, damages 
has been offered. : 


Affirmed. 


Grazing Permits and Licenses: Gener- 
ally—Grazing Permits and Licenses: 
Appeals a | 

Ww hen consideration of : a denial to eat 


: grazing privileges has become moot ‘be- 
cause of the expiration of the grazing 


awards, since grazing privileges for past 
seasons cannot be granted or past awards 
. changed. 


Grazing Permits ad Licenses: Gener- 


-ally—Grazing Permits and Licenses: 


Trespass 


WwW here an applicant for . grazing priv- 


_ileges has failed to pay assessed damages» 


for a grazing trespass which assessment 


has been affirmed by the Secretary of:the - 


Tuterior, a district manager properly 


conditioned approval : of . the applicant’s 


application upon payment of his out- 
standing trespass damages, No license or 
permit. willbe issued or renewed until 
payment: of. any amognt found to be due 
has been, offered. 


Res J udicata—Rules of * Practice : 


Appeals: : Generally 


7 Where an appeal has. been taken and. a 
final 


44-598 —72— 


Departmental. decision. has been 


rendered thereon, the ‘principle of -res 
judicata. will operate to bar. considera- 


tion of a new appeal arising from a later 


proceeding involving the same party, the 
same land, the same claim, and. the same 


| issues. 


Administrative Pygoedaire: J adicial Re- 


view—Oourts—Grazing | Permits and 


Licenses: Appeals—Grazing Permits 
and Licenses: Trespass—J udicial Re- 


view—Rules of ‘Practice: Appeals: 
Effect of 


‘The filing of a ‘eae. actol. to. review .a 
decision of this Department | does not 
automatically suspend the effect of the 
decision. This Board, however, may order 
a suspension of. the decision during the 


pendency of the court action if justice | 


will thereby be served. If the action chal- 
lenges the assessment of damages for a 


_ - grazing trespass, unless the court orders 
season, the issue need not be‘resolved on 
appeal unless it: will bear upon future — 


otherwise, the grazing applicant’s failure 
to pay the assessed. damages: will gen- 
erally continue to serve as.a. bar to the 
issuance of any privileges to him until 
or unless. the court finds the damages 


should not be assessed. 


APPEARANCES: ‘Eldon - Smith, , pro 
Se. . 


OPINION. BY: 
MRS. TH OMPSON © | 
INTERI OR BOARD OF LAND 
“é “APPEALS er 


Eldon L. ‘Smith hag filed wee 


, aes appeals from three differ- 


ent decisions: one is by the Office - 
of Appeals and Hearings, Bureau 


of Land Management, afirmiag a 
‘decision by a hearing examiner ; the 


other two are by a hearing. exam- 


iner. All of ‘the decisions : arose 
fe ‘om initial decisions by. a district 
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manager. denying his applications 


for grazing licenses until damages 


for a grazing trespass have ‘been. 


paid?’ Since the issues involved in 
each appeal are common to. the 
for the purpose of this dscicien: 
““Appellant’s contentions in these 
appeals are general and vague. 
Nevertheless, in this ‘decision we 
shall attempt to make some order 
— out of the confusion in his appeals 
_to resolve the issues insofar as they 
may be gleaned from his statements. 
+ The: genesis of each appeal is in 
| the Secretarial decision, Hidon L. 
Smith, A-30944 (October 15, 1968), 
which affirmed the assessment of 
trespass damages for a grazing vio- 


lation. Appellant sought judicial 


review of the Secretary’s decision by 
filing a’ complaint in the United 
States District Court. for the Dis- 


trict of Arizona. The District Court 
granted a motion to dismiss the com- 


_ plaint in an-unpublished decision, 
Smith v. Hickel, et at., Civil No, 69~ 
245, on February 38,1970. 

The Arizona. appeals originated 
from applicatiens. which appel- 
lant made for grazing privileges for 
the 1970 and 1971 grazing seasons 
on ‘the Black Willow’ and Tasi 





‘Since! the time: each of the appeals was 
filed, the appellate. procedure of the Depart- 
ment was reorganized. The Office of Appeals 
and’. Hearings was: eliminated as ‘an inter- 
mediate. appeal office, and all appeals pending 
before it were transferred effective July 1, 
1970; to: ‘the newly created Board of Land 
: Appeals... Cir, . 2278, 35 F.R. 10009, 10012 
(Sune 18, 197 0). ‘The Secretary also delegated 
to the Board of ‘Land Appeals the authority 
to adjudicate all cases pending ‘before him. 


Ad: Accordingly, : each appeal has been trans- | 


ferred to the Board of Land Appeals. 


OF THE - DEPARTMENT 
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Springs allotment of the Arizona 
Strip grazing district. This area was | 


‘formerly part of the Pakoon Spe-. 


cial Rule Area. However, the Spe- 
cial Rule was revoked and the. 
district. manager adjudicated graz- — 
ing privileges pursuant to the Fed- | 
eral Range Code. Appellant had ap- 


pealed this allocation of grazing -_ 


privileges and the appeal was.pend- 
ing before the Secretary at the time 
he made application for the ‘1970. 
and 1971 grazing seasons.’ | 
The district manager, in both of 
the Arizona decisions, . partially 
granted appellant’ s applications, 
but conditioned his. approval upon 
payment of the outstanding trespass 
damage as assessed by the Secre- 


tary’s October 15, 1968, decision, | 


supra. Where appellant had applied 
for grazing privileges in excess’ of | 
the grazing capacity as determined 7 
by the district manager before the 
appeal on the Pakoon Special Rule 
Area adjudication had commenced, - 
the district manager rejected the 
applications. In the second Arizona 
case, appellant. was denied the op- 
portunity. to, protest the. adverse 
recommendation of the advisory 


board, because the same issues were _ 


2The Board of Tana re has. — 
rendered a decision adjudicating grazing priv- 
ileges in the Pakoon Special Rule Area. The 


Board held in Delbert and George Allan, - 2 


Eldon L. Smith et al., 2 IBLA 85, 78 LD. 55 
(1971), that the award of grazing -privileges . 
by the Bureau of Land Management in the 
Special Rule Area was correct. While this | 
decision was pending, Smith had sought review 
of the Office of Appeals and Hearings dect- 
‘gion, im: conjunction: with his: appeal of -the 
Secretarial decision, Hldon L. Smith, supra, in 


‘the Federal District Court of Arizona. AS pre- — 


viously noted, his suit was dismissed 


| olde: in prior appeals. and had 
been adjudicated previously. 


- Appellant, i in successive years, ap- 


pealed the decisions of the Arizona 


district: managers to the hear Ing ex- 


aminer. On the motion of the state 
director that, appellant. had = not 
clear ly and concisely set: out the er- 
rors in his appeal, 43 CFR g 1853.1 
(d),. now 43 CFR § 4.470(d), the 
hearing examiner dismissed the 
appeals, 


Prior to the reorganization. of 


the Department’s appellate proce- 
dure, the first Arizona decision was 


reviewed by. the Office of Appeals 
and Hearings, — Bureau of Land 
Management. The ; second Arizona 7 


decision. was transferred to this of- 

fice for review. 

Th his appeal to the Office of Ap- 
peals and Hearings, appell ant main- 


tained that. the hearing examiner. 


erred when. he. did - not: consider 


| whether he was entitled to. & QTaz- 
- Ing license.. ‘He. argued. that an 


7 appeal suspends the effect of a de- 


cision from which it is taken pend- | 


ing final action on the appeal. 48 
CFR § 1853. S(a), now 48 


review of the Secretary’ S decision, 
Eldon L. Smith, ‘supra, which as- 


sessed. trespass damages, had been 
prevented. by. delay tactics on the 


part of the. United ‘States’ attor- 
neys.. He petitioned the Director for 
- restoration. of his privileges pend- 


| ing ai final decision and dndicial, re- 


view of the issue. | 
- The Office. of Appeals and. Hear- 


| ings noted that appellant had an ap- 
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| CFR : 
§ 4. ATT (a). He alleged that judicial 
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peal pending before the ‘Secretary : 


from one of its. previous decisions 


which involved. par ts of the area 
in controversy, i.e., the Pakoon 


3 Special Rule Area. Thus, it refused 


to reopen a matter it had pre- | 


viously adjudicated while anappeal 
therefrom was pending. Although 


appellant claimed that he was 


deprived of his grazing privileges 


while his appeal was being adjudi- — 


cated, the Office pointed out that 
appellant’s application had been: 


approved for the established capac- 
ity of the land subject to payment of . 


the outstanding trespass damages. 
- It observed that there was no rea- 
son to grant privileges in excess of 
the established grazing capacity 


while an. appeal was pending. It 


held that 43 CFR § 9239.3-2(d) 


precluded: the issuance or renewal. 


of grazing permits when payment _ 
had. not been offered for the amount 
owing to the United States. nee tres- 


pass damages. | 7 
In the Nevada case, ie aici 
manager rejected Smith’s applica- 


tion for grazing privileges until his) _ 


grazing fine, was.paid. Smith’s ap- 


peal from this decision was dis- 


missed by a hearing examiner on— 
the ground there was no ears 


| issue. 


| Appellant’s a appeals from the dis- = 
trict manager’s decisions failed to 
specify clear grounds of error and 


ahy reasons pointing to factual i Is- 
sues warranting hearings. in. this 
case. Therefore, the action taken by 
the hearing examiner in dismissing 


his appeals was proper. | 
As far as can be determined from 7 


152 
appellant’s vague contentions in the 
appeals from the hearing examiner 
and Office of Appeals and Hearings’ 
decisions, appellant seems to be rais- 
ing two primary questions namely: 

1. Does the failure to pay as- 


sessed damages for a grazing tres- 


pass constitute grounds to deny the 
issuance or renewal of a grazing h- 
cense or permit? | 


2. Does an appeal suspend the ef. 


fect of the decision from which it is’ 
taken pending final action on we 


appeal ! Y . 4 : | 

Before considering hse ques- 
tions, we note that when considera- 
tion of a denial to grant grazing 
privileges has become moot because 
of the expiration of the grazing sea- 


son, the issue need not be resolved - 


on appeal unless it will bear upon 
future awards, since grazing privi- 
leges for past seasons cannot be 
granted or past awards changed. 
— W. Dalton Lakue, Sr., and Juanita 
me se Lakue, A-30891 aan 16, 
1966). | 

- The first piesign re beanie ‘on 
future actions affecting the award 
of any grazing privileges to appel- 
‘lant. Therefore, it will be resolved. 
The second question raises an issue 
- which warrants some clarification in 


view of the history of tae actions . 


taken here. 
With respect to the first cuestict 


concerning the effect, of a failure to 
pay trespass damages, the Secretary 


has been delegated the authority to 
provide “* * * for the protection, 
administration, regulation, and im- 
provement of * * * grazing dis- 
tricts * * *.” 48 USC. §315a 
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(197 0.) Pursuant to this authority: 
43 CFR § 9239. 3-2 has issued. It 


clearly provides that “al grazing 


license or permit may be suspended, 
reduced, or revoked, or renewal 
thereof ‘denied: for a clearly estab- 
lished violation * * *2? In partic- 
ular, “[n]o license or permit. will 
be issued or renewed until payment — 


of any amount found to be due the 
— United States * * * has been of- 


fered” 43 CFR § 9939. 3-2(d). 
We conclude that the ‘district 
managers properly held, as did the 


Office of Appeals and Hearings, — 


that no license or permit would be 


-isued or renewed until payment of 


the outstanding trespass —— 
had been offered. 


As to the second question « con- 


cerning the effect. of Smith’s ap- 


peals, the district manager’s deci-.- 
sions were rendered after there was 
a final administrative action on the 
appeal of assessed trespass damages 
by the Secretary’s decision of Octo- 


ber 15,1968, Hidon L. Smith, supra. 


Ostensibly, appellant’s position i is. 
that because he sought judicial re-_ 


_ view of the Secretary’ s decision, it _ 
was improper for the district man- 


agers to condition. his. subsequent | 


applications upon payment of the. 


outstanding _ trespass damages. 
Actually, this question is now moot — 
becatise appellant: failed to gain any 


relief i in his | court. action. We note 


that in each of these appeals, appel- 


lant appears to be trying to raise 


issues which have been adj udicated 
previously. Final action on the tres- 
pass damages has been taken by the — 
Secretary’s | “decision, | Eldon: wT, 
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| Sinith supra. Final ee has been 
taken on the adjudication of graz- 
ing privileges of the, Pakoon Spe- 
cial Rule Area by the Board of 


Land Appeals, Delbert and George 


Allen, Eldon L. Smith, et. al., , SUpTa. 
J udicial review of both these cases 
has been denied. The doctrine of ves 
judicata bars consideration of ap- 
peals arising from later proceed- 
ings when the same parties, lands, 
claims, and issues. are involved. 
Malvin Peroli, et al., 75 I.D. 63 


(1968). Of., The Dredge Corpora-. 


tion, 8 IBLA 98 (1971); United 


States vid. 8. Devenny,' 3 IBLA 185: 
(1971), and cases cited therein. This: 


bars further consideration of such 
issues. 

For clarification, should a, similar 
situation arise again, we shall offer 
_.a few comments concerning appel- 

_lant’s contention that it was im- 
proper for the district manager to 
condition allowance of grazing priv- 

i ileges on payment, of outstanding 
| trespass damages “during an appeal 


and before a judicial review. or 


court action has been taken” or be- 
fore. the decision had been made 


immediately effective. He refers to 


regulation 48. CFR 1853.8(a) and 
(b), in effect when his appeals were 
taken. These provisions are now re- 
‘number ed, with only minor changes 
to conforin to the revised appellate 
structure in the Department, as 48 
CFR 4477 (a)-and (b) (1972). 


They provide: that'an appeal shall 


suspend the effect. of the decision 


from which it is taken pending final 


action on the appeal, and.expressly 
that. an appellant. who was granted 


8 705: - (1970), 


grazing privileges i in n the preceding | 
year may continue to use such priv- 


ileges pending final action on the 


appeal unless the decision appealed 
from is made immediately effective. 

Since the Department rendered a 
final decision on the question of 


4 trespass damages, appellant cannot 


use these regulatory provisions to 
circumvent .the effect. of 43 CFR 
9239.3-2(d), requiring the denial 
of grazing privileges until the fine 
is paid, An appeal from the denial 


of privileges based upon a final De- 


partmental decision assessing the © 
fine cannot serve to suspend the de- — 
nial since it. is based: upon a matter 


already finally adjudicated within 


the Department. In other words, by © 
dilatory appeal actions. appellant 
cannot prevent this Department — 
from its most practical means of 
assuring that the fine is paid. (See 
further discussion of this. point, | 


im fra). 


As to the court action, the regula- 


tions providing for the suspension 
ofa decision pending anappeal,are 
only applicable where appeals are — 
taken within this Dep artment. They 
are part of the rules of practice g gov- 
erning appeal procedures within the 
Department. Once a final Depart- 


mental décision has been rendered 
deciding a matter under these pro- 
visions, there is no further suspen- 
sion ‘af the initial decision which 
was the subject-of the appeal. There- 


fore, the filing of a court-action does 
not automatically suspend the effect 


of. a decision. Congress, by 5 U.S.C. 
has expressly pro- 
vided for certain relief from the ef- 
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fect of administrative actions pend- 


ing judicial review. That provision 


provides that such relief may be 
granted by the. 
agency or a court in appropriate cir- 
cumstances as follows: 


When an agency finds that justice $0 
requires, it may postpone the effective | 


date of action taken by it, pending judi- 
cial review. On such conditions as may be 
required and to the extent necessary to 


_. prevent irreparable injury, the reviewing 


court, * * * may issue all necessary and 
appropriate process to postpone the effec- 


tive date of an agency action or to pre- 


serve status or rights pending. conclu- 
sion of the review proceedings. 


By the discretionary authority 


granted by this statute or the gen- 
eral supervisory discretion of the 
Secretary, which may now be exer- 
cised by this Board, the effect of a 
decision may be suspended during 
the pendency of court action. We 


believe, however, that good reasons 


for such a suspension should be 


shown by the litigant ina request to. 
the Department. Appellant here 


failed to show such reasons in these 
cases. Also, in determining whether 


justice requires the suspension of | 


the effect of a. decision, all factors 
bearing upon the particular factual 
situation may be considered. 


We come now to the question of 


whether the institution of court pro- 
ceedings to review a final decision of 
the Department assessing grazing 
trespass damages should be con- 
sidered as barring further action by 
this Department based upon the as- 
sessment of such damages,.and spe- 


- cifically whether this Department. 


will refuse to grant privileges: be- 
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administrative | 


cause oe the failure to. “pay such 
damages. Unless a court so orders, 
we believe the answer should be that 
until and unless a court finds that. 
such an assessment was Improper 
and there is no trespass fine due and 


owed to this Department, a grazing 


applicant’s failure to pay the asses- 


sed. damages will serve as a bar to : 


the issuance of any grazing priv- 


ileges to him in similar circum- 


stances to this case. The reason for 
this is very simple. This Depart- - 


ment has an. obligation. to protect mae 
the federal range. Imposition of 


fines for trespass is a means of en- 


forcing rules and regulations gov- 


erning the use of the range. Grazing 
privileges may also be permanently 
reduced as a disciplinary measure if — 
there are repeated trespasses. See 
Alton Morrell and Sons, 72 1.D. 100 


(1965). To assure that payment of | 
trespass fines is made, this Depart- 


ment has no practical recourse 
against the user except timely and 
expensive court action unless it 


‘withholds the eranting of grazing i 
privileges, Ww | 
the discretionary authority of the 


hich it may do under 


Taylor Grazing Act, 43 U.S.C. sec. 


| 815 (1970). A grazing applicant 
- may pay the fines under protest: and, 


thereafter, seek judicial review of 
the assessment. If he is successful, 


‘the Government would refund the. 
‘money paid under protest. He, 


therefore, will suffer no irreparable 
injury by paying the fine. If he is— 


not successful, the matter is ended. 
We do not believe justice requires — 
this Department to ignore its assess-— 
ment of trespass damages where 


[79 LD. 


149]. UNITED STATES v. 
that assessment is challenged: in a 
| court ‘proceeding. 

Appellant has contended gen- 
erally that he has been deprived of 

his Constitutional right. There is no 
merit to this general, unsupported 
statement. | 

Therefore, pursuant to the au- 
thority delegated to the Board of 


‘Land Appeals by the Secretary of 


the Interior (211 DM 13.5; 35 FR. 
12081), the. decisions appealed from 


are affirmed. 


a OAN B. Tsr0P50N, M ember. 
Wer « CONCUR: | | 
Martin Rrrvo, Member. 
- Doveras E. Henriques, M siiben: 
— | STATES 
“MELVIN Meco 


5 IBLA 382 
Decided April 28, 1972 


| Appeal from the Bureau of Land Man- 
— agement land office decision A-4497 


declaring mining claims null and 


void. 


: Ainemea.. 


- Mining Cains: tdad ted of 
| Practice : Government Contests. 


Under the Department rules governing 
government contests against mining 
claims, a contestee is required to answer 
within 30 days after he is served with 
a copy of. the contest complaint, and 
_ where he fails timely to file an answer 
to the allegations of the complaint, they 


will be taken as admitted and the mining 


claim whichis subject of the contest is 


MELVIN McCORMICK 
April 28, 1972 


~ claim, 
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properly declared null and void without 
a hearing where one of the charges in the | 
complaint alleges no. ee of a 
valuable mineral deposit. 


, Mining Claims: Generally 


Section 2322, Revised ‘Statutes, 80 U. 8. 0. 
sec. 26 (1970), does not by its terms grant 
any right to the wife of the locator or a 


‘subsequent. claimant either - present or 


contingent in an | unpatented mining 


Rules of Practice: Government Con- 
tests—Words ' and Phrases 


“Community Property.” ” With respect to cs 


unpatented mining claims in states rec- 


ognizing community property laws, the 
husband represents the community: in- 
terest of himself.and also his wife, and — 
as to such interest the wife is considered 


_to be in privity with her husband, and 


where a government contest | is" brought 
against such an unpatented mining claim 


with only the husband named in the 


notice of contest and complaint, the wife 


: AS represented in said cause as though 


she had been expressly made: a party 
thereto. . 


APPEARANCES: William N. = | 


bracht, for the appellant; Richard L. 
Fowler, attorney in charge, Office of 
the General Counsel, U.S. Department — 
of Agriculture, for the government. 3 


OPINION BY — 

MR. HENRIQUES 

INTERIOR BOARD OF 
LAND APPEALS 


This is an appeal from the 
decision of the Arizona land office, — 
Bureau of Land Management, 
dated March 9, 1970, declaring the 
Too High placer mining claim and 
the Up in the Sky placer mining 
claim null and void for the reason © 
that the contestee. failed timely to 
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-file-an answer after he properly a | 
been served. with a copy: of a contest: 


complaint. * 

The record | recites the Too , High 
placer mining claim was located on 
October 29, 1953, by Melvin Mc- 
Corinick nad N. B. Forehand on 


_ land within the Coconino National 


Forest, Coconino County, Arizona. 
The Up in the Sky placer mining 
~ claim was located on the same day 
on contiguous land by Melvin Mc- 
Cormick only, Both claims are 
| properly recorded in Coconino 
County, Arizona. N. B. Forehand 


died on January 20, 1960, and his - 


- wife, Roberta Forehand, was de- 
clared to be his legal heir by the 
Superior Court of — 
County. Mrs. Forehand deeded her 
interest in the Too High claim. to 
Melvin McCormick on Novem- 
ber 20, 1965, by quitclaim deed 
which was duly recorded in Coco- 
nino County on January 7, 1966. 


The State Director, Bureau of Land. 


‘Management, initiated a contest at 
the’ request of the Forest Service, 
United States Department of Agri- 
culture; naming Melvin. McCor- 
mick as contestee and charging 
among other things that a valid 
discovery, as required by the min- 
ing laws of the United States, does 


-. pot exist within’ the limits of the 


Too High and the Up in the Sky 
placer mining claims. Service was 
effected on Melvin McCormick by 
certified: mail, which was received 
and. signed for by him on Janu- 


ary 20, 1970, The notice carried a ; 
specific caveat, that unless the con- 


testee filed an answer to the allega- 
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Gigns within 30 days after service of 
the notice and complaint, the allega- 
tions of the complaint would be | 


| taken as admitted and. the case 
, decided without a hearing as pro- 


vided by regulation. McCormick 
filed an answer, through counsel, on 
February 24, 1970, more than 30 
days after service of the notice and 


complaint. On March 9, the land — 


office issued. its decision declaring 
the subject mining claims null and 


void and the contest closed. McCor- 


mick then appealed to this Board. 

In essence. McCormick contends: 
that the mining claims in question 
were community property and as 
such his wife owned a half interest. 
in the same and so was entitled to 
be named as a party contestee in the 
complaint; that failure to name 
Hilde McCormick, his wife, ren- 
dered the complaint subject to sum- 
mary dismissal, citing among other 
things, the Department regulations 
relating to contests 48 CFR Subpart 
1852 (now 43, CFR. Subpart 450 
(1972) ). 

The location of a mining claim i is 
an appropriation of federal land 
for private tse, so it must conform 
to the dictates of federal law. In 
Black v. Elkhorn Mining Company, 


(163 U.S. 445 (1896), the Supreme 


Court. stated, after reciting the 


rights given to locators under sec- 


tion 2399, [Revised ane (30 


U.S.C. -sec. 26. (1970)) = 


lt [See, 2322) does not by “ite terms 3 
grant any right to the wife of the locator 


either present or contingent. 


Jd. at 448, See also Bradford v. Mor- 3 


rison; 212 U.S, 389 (1909), an ap- 
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peal from the Supreme Court of 
Arizona, 

Althougha. woman, asa citizen, of 
the United. States, may in propria 
persona, locate mining claims pur- 


 suant to R.S. 2319, 30 U.S.C. sec. 22 


(1970),. unless - she is. specifically 
named in the: notice of location :or 
in a subsequent deed transferring 


title to an unpatented mining claim, 


the wife of the locator or claimant 
to an unpatented. mining claim need 
not be recognized by the United 
‘States: as having any rights in or 
to an unpatented mining.claim or 
being entitled to notice and an op- 
portunity to be heard under. due 
‘process in any proceeding against 
‘such unpatented mining claims 
‘owned in whole or in part. by her 
husband. Black v. Elkhorn Mi mang 
Company, supra. 

Further, we find no base for re- 


versing the decision of the land of- 
in. states 


fice since. the courts 
recognizing . community. property, 
have consistently held, with respect 
to such community property, that 
the husband represents the commu- 
nity interests of himself and also 
his wite,. and as-to:such interest the 


wife is considered ‘to be in privity 


with her husband and is represented 
in actions affecting such community 


property as though she had been ex- 


pressly made a party. thereto. See 
Lichty, et uw-v. Lewis,.et:ua., 77 F. 
111 (9th Cir: 1896) ; Outting v- Bry- 


an, et ab., 274 P, 326 (Sup. Ct. Calif. 
_ 1923). The: husband is the head of - 


the ‘community and. invested by 
statute with the power to manage 


and dispose of the community as- 


sets. “Bareon v.  Schoot District No. 
40, Miami Area ‘Schools, Miami, 
Arizona, et at., 441 P.2d 540 (Sup. 
Ct. Anz, 1968) ; 7 “Pendleton v. 
Brown, 221 P. 213 (Sup. Ct. Ariz. 
1923). Of. King v. Uhlmann, 437 


P.2d 928 (Sup. Ct. Ariz. 1968) .1 


A review of the facts in thiscase 
clearly shows'that no rights of Hilde — 
McCormick - have ‘been prejudiced 
in any way by failure of the Bureau 
of Land Management to-name her 
as a party to the complaint against 
the Too High and the Up in the 
Sky placer mining claims. | 

Appellant has requested permis- 
sion to present oral argument: in 
this matter. The evidence of record 
affords a sufficient: basis upon 
which to rest our conclusion. Oral 
argument would serve no ‘useful 
purpose. Accordingly, the motion is 
denied. potas 

. Therefore, pitsuene to the au- 
thority delegated to the Board of 


Land Appeals by the Secretary of 


the Interior (211 DM 13.5; 35 E.R. 
—— the | ‘decision | below. is 


| Doveras E. Hexmgus, Member : 


We CONCUR: | 
Epwaro Ww. Sromava, u ember. 


ANNE Pornpaxrer Lewis, Mu. amber. 


peat. Shrigs ‘Rev. Stats. Anno. $38-452 Pro: 
vides : 
» AE Re conveyance or ‘neumbrance | ‘of commu- 


nity property is not‘ valid unless executed and 


acknowledged by both husband and wife, except 
unpatented; mining claims which may..be con- 
veyed or ineumbered ‘by the | spouse haying 
the title or right of possession without the . 
other spouse joining in the conveyance or | 


' {neumbrance.” 
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| STEENBERG CONSTRUCTION | 
COMPANY : 


TBCA-520-10-65 | 
Decided: May 8, 1972 


Appeal under Contract No. 14-06-D- 


4872 
Specifications No. DC-5935 


Lost Creek Dam, Weber Basin. Project 
Bureau of Reclamation | 


‘Sustained i in ee in 1 part 


| Rules of Prastices. “Appeals:, 
ally—Contracts : 
dies: - Appeals—Rules of. ‘Practice: : 
Appeals: Hearings 

In the absence. of. a Board rule: requiring 


that the. Board membér who presided at 
the : hearing ‘of an. appeal prepare. or 


participate in the decision, the failure. 


of the. Board to assign the preparation of 
an opinion to a retired, former member 


who conducted the hearing is not-a viola-. 
tion of a contractor’s constitutional - 
rights, even where credibility. and the de-. 
meanor of witnesses are in issue,. since | 
procedural due process requires only that 


all of the testimony, exhibits, br iefs and 


: other documentary material in the rec- 
ord be carefully reviewed and considered — 


by the members of the Board Dea 
the decision, . b, weed 


Contracts: Disputes and Remedies: 
Jurisdiction—Contracts: Performance 
or Default: Breach—-Rules of Practice: 
Appeals: ‘ Dismissal 


Where an appeal record disclosed ic 
existence of various disputes clearly cog- 
nizable under specific provisions of a con- 
tract for the construction. of a dam, the 
Board is not deprived .of° jurisdiction 
over such disputes by virtue of the con- 


_ tractor’s contention that they merged 
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Disputes and Reme- : 
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into and. became part of a unitary, inte- 


erated claim for a “cardinal breach” 
arising out of the Government’s: course of . 
conduct for which. only the Court of 
Claims could grant adequate relief, since. 
it.is not for a board of contract appeals 


to determine that the cumulative effect _ - 


of claims redressable under various con- 
tract clauses, combined with other acts 


‘and non-acts of the Government tradi- 


tionally: regarded as breaches of con- 
tract, constitute: a. unitary, integrated | 
claim for a breach of contract. 


‘Contracts: Construction | and Opera | 


tion: Actions of Parties—Contracts: 
Construction and Operation: Changes 
and Extras—Contracts: + Construction 
and ee : Drawings and Spot 


fications _ 


Where, under a contract for the e construc- 
tion of a dam calling for excavation of a 
cutoff trench: to sound rock (shown on 


the plans and specifications to"be at a_ 


depth of 60 feet), the Government first 
erroneously staked the -depth of the 


. trench to 28 feet and thereafter. to 42 feet 


before rock was ultimately’ reached at 60 


- feet, and the contracting officer issued a 


change order to compensate the contrac- 


tor for certain additional expenses caused 
thereby, including the increased cost of __ 
‘dewatering the trench atthe specified 


depth, but refused to provide for the in- 
ereased cost of back- filling on the ground 
that the contractor: was. charged at the 


prebidding stage. with the knowledge that 


backfilling would be required at the 60 
foot depth, the contractor was also en- 
titled to an equitable adjustment for its 
additional cost of backfilling resulting 
therefrom. The issuance of ‘the change 
order constituted an acknowledgement 
of Government responsibility for.the di- 


‘Tect, consequences of the erroneous stak- 


ing and it. was therefore inconsistent to 
include the dewatering. costs but not to 
compensate for the backfilling a as well, 
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Contracts: Construction and Opera- 
tion: General Rules of Construction— 
Contracts: Construction and Opera- 
tion: Drawings and. Specifications 

| A provision, under a eontract for the con- 
struction: of a dam, a key feature of which 


called for excavation of a cutoff trench to 
sound rock: (shown on the plans and spec- 


_ifications to be 60 feet), which permitted. 


the Government to vary the slopes, grades 


_ or dimensions of the excavations from 


those specified when necessary or desira- 
‘ble was not. intended to apply te major 
- reyisiony associated with correcting the 
erroneous staking of the trench to depths 
of 28 feet and 42 feet, respectively, where 
the serious difficulties encountered in 
reaching the depth specified could not be 


regarded ‘as having resulted from a. mere 


variation. 


| Rules of Pisctiee: Ealdenss “Rules of 
Practice: Witnesses—Rules of Prac- 


‘tice: ‘Appeals: Hearings 


‘Where, under..a couteaet for the .con-. 


‘struction of. a dam calling for excavation 
of a cutoff trench to sound rock (shown 


_ on the. plans. and specifications to be at. 
a depth of 60 feet),. the Government. 
erroneously - staked the depth of the. 


trench | before rock Was ultimately 


reached at 60 feet, ‘and the contracting - 


Officer’ issued a change order to compen- 
. sate the contr actor, inter alia, for the in- 
creased cost of dewatering the trench, 
the contr actor contended that the amount 
allowed was ‘inadequate, ‘answers by an 
officer of ‘the contractor to interroga- 
tories propounded in’a lawsuit against 
it by the dewatering sub-subcontractor 
arising out of ‘this work, which refer to 


the failure and inadequacy of the sub-. 


_ subcontractor’s dewatering : equipment 
and plan of dewatering are admissible as 
judicial admissions. against interest by 


the: contractor on the:.question. of the. 
- further. 


contractor’s . entitlement’ to 


compensation for dewatering difficulties’ 
allegedly resulting from the. erroneous _ 
atahiNs: ark 


Couitracts: Disputes. aa Remedies: ; 
Appeals—Contracts: Disputes and 
Remedies:. J urisdiction—Contracts : - 
Disputes and ‘Remedies: Burden of 
Proot | | 


A. claim to compensate a contractor, for 
the cost of additional grouting delayed is. 
dismissed where there is insufficient evi- 
dence in the record.to support a finding 
that the grouting work was changed by. 
the erroneous staking of a cutoff trench 
since the delay in grouting was caused by. 
the delay in completing excavation of the - 
trench for which no relief is available 

under the contract, in the absence of a — 
suspension of work clause. - 


Contracts: Construction’ and Opera 


tion: Drawings and Specifications— 
Contracts: Construction. and Opera- 


tion: Changes and Extras 


Under a provision relating to borrow. 
operations, of a- contract for the’ con- 
struction of a‘dam, which required the © 
contractor to (i) develop aud submit for 

approval-a plan for the production. of. 
proper proportions of Zone 1, 2 and 3 
materials and (ii) irrigate Zone 1. ma- 
terial. in borrow pits at least 30 days — 
prior to anticipated use, and which au-_ 
thorized the Government to designate. 
limits or locations of borrow pits in the 
borrow. areas. .designated,- upon a. failure 
of the contractor to submit such a plan. 
prior to commencement of borrow opera-- 
tions and to irrigate 30 days in advance, 
the Government was entitled to issue — 
directions for the development, use and 


irrigation of the borrow areas.and such. | 


directions. did not constitute a compensa-_ | 
ble change or relieve the contractor of its. 
contractual aeSp one eee 
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% Contracts: Construction and Opera- 
tion: Drawings. and Specifications— : 


Contracts: Construction and Opera- 
tion: General Rules of Construction— 


Contracts: Construction. and Opera- 


tion: Changed Conditions 


Where a. ‘contract for ‘the conection 


of a road indicated that the material. to 
be excavated in roadway excavation was 


unclassified and: the specifications and. 


Iogs of exploration of test pits referred 
to the ‘existence of rock at the site, a 
contractor was unwarranted ‘in assum- 
ing that roadway excavation came within 
the definition | of common ‘excavation; 
which excluded rock, and that rock would 


not be encountered in such ‘excavation. | 


Contracts: Construction ‘and Opera- 
tion : 


Conditions 


A. contractor under a contract for. the 


construction..of :a road, which . alleged 
that it was prejudiced .by the Govern- 


ment’s failureto discose the existence 


of mass-haul diagrams showing the lo- 


cation and quantities of excavation, fill 
and waste, but which made no inquiry 


therefor, was ‘not warranted in assum- 


ing by virtue. of a contract drawing of a. 


“typical” section with cut and fill: ap- 


proximately balancing, the roadway as: 
eonstructed: would be a‘ balance’ half-cut, 


half-fill, “simple” road, where a ‘profile 


drawing of thé ‘roadway revealed ‘nu-: 
merous sections ‘of cuts and fills at cen-' 
terline,‘ the contract provided for pay-: 
ment for overhaul of excavation for the 
. roadway beyond a free haul distance ‘of: 
1,000 feet, and ‘an adequate site inves-' 
tigation and examination of’ ‘other: con- 
tractual data -all should ‘have ‘indicated : 


fo the contrary, since a typical section 
by accepted practice is not intended to 
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Drawings and Specifications—_ 
Contracts: Construction and Opera-— 
tion: Changes and’ Extras—Contracts: a 
Construction and Operation: Changed: 


[79 L.D.- 


show a specific relationship. between, the. . 
amounts of cut and fill to, ‘be clus 


ata given location. 


Contacte: : » Coaaurtion: a Opera- 
tion: Changed Conditions—Contracts : : 
Construction and Operation: Changes 
and Extras—Contracts: Formation and 
Validity: Mistakes—Contracts: Dis- 

putes and Remedies: J urisdiction | 


Where. a contactor under a. contract for 
the. construction of a, tunnel, which pro- 


vided that cavities: or fissures may be. en-« 


countered, in the: course of excavation in 


| limestone: found and was required . to fill 


in solution caverns (the presence .of, 
which. in. limestone is common). with. 
grout. and. grout sand, the existence of » 
such caverns did-not constitute a changed. 
condition, Utilization of the grout. and 


~ grout sand, rather than concrete, to fill 


in. the voids :.was. contemplated: by the 
contract: and-was. not an-attempt: by the’ 

Government to. take..unreasonable ad-_ 
vantage of the contractor’s erroneously 
low bid for grout sand, the correction of 
which is: beyond the Board's Aumisalciion: 


Contracts:- Construction - re Opera- : 
tion: Changed Conditions—Contracts: 


Disputes and Remedies: Burden ‘of 
Proof—Rules of Practice: ‘Evidence . 


Where a8 contrattor “under i “contact: 
calling for the ‘construction of a tunnel 
and_an access shaft. extending 200 feet. 
downward from ground. surface to. the 
gate. chamber i in the tunnel excavated the 
shaft by means of. blasting,..and sub-. 
sequently the Government redesigned the. 
shaft, in part: due to a funnel-shaped ‘ex-. 
cavation caused by the contractor’s: blast:: 


_ing technique, the contractor’is not»en-~ 


titled: tobe compensated. for :the: cost of 
refilling ‘the funnel-shaped. éxcavation: 
since the ‘record does not establish that 
such ‘cost is attributable ‘to a changed 
condition rather than to the contractor's. 
blasting methods, 
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Rules of Beatie: “Byidence-—Rules of 
Practice: | Appeals: Hearings | 


| “During an appeal taken under a contr act 
‘for: the construction of a tunnel, where the 
“accuracy of certain benchmarks estab- 
lished by the Government is in issue, a 
-a survey performed by the Government 
-after the work was completed in the 
course of the hearing of the appeal is ad- 
missible into evidence, since a substantial 
identity between the conditions which ac- 
tually. existed at the time the controver SY 
arose and the subsequent conditions was 
| established. 


_ Rules of Practice: Evidenoe—Rules of 
Practice: Appeals: Hearings 
‘In an appeal in which the | quantity: of 


open eut excavation performed by a con- 
_tractor is in. issue, where the contractor 


has introduced into evidence a series-of 
. 28 plats. with an explanation purporting ~ 
_to’ demonstrate Government survey er-. 
~. rors relating to open cut excavation, Gov- 
ernment analyses of such documents are. 
Since a < contract appeals | 


‘gamissible. 
‘board has substantial latitude in. the 
area of admission ‘or .exclusion.. of. evi- 


dence, where the Board must deal with a 


complex, yoluminous record, the Board 
7 will exercise that discretion and admit 
into evidence those items that. appear 
designed. to enhance. its ‘understanding 
of the issues and to assist it materially 
in the performance: of. its functions. 


‘Contracts: Construction and -Opera- 
tion: Changed. Conditions—Contracts: 


Construction and Operation: Drawings. 


and Specifications 


Under a contract for the construction of 


a dam and other related. work, providing 


that a certain borrow area contained ma- | 
terials of a quality suitable for process- ~ 


ing to meet. the requirements of the 
specifications for coarse aggregate, and 
authorizing the contractor to furnish such 
-material from other sources, the con- 


tractor’ s lat: for the costs ‘of -process- 
ing such material, 


sented the suitability of the specified 
source and that the condition of the 
borrow area differed materially from that 


indicated in the contract, is denied, since 


processing was expressly contemplated by 
the contract and the contractor neither 


‘sought. nor needed to procure such mate- 


rial from the other available sources, 


Contracts: Construction . and. ‘gies a 
‘tion: Contracting Officer—Contracts: 
Disputes and Remedies: Appeals— 
Rules of Practice: ‘Appeals: Generally 


‘Where in the course of an extended hear- 
ing of an appeal by a contractor under | | 


a contract, for the construction of a dam 
and. related work, substantial testimony 


was taken, accompanied by the intro- 


duction of numerous exhibits, without ob-— 
jection by the Government, in connection 


with certain claims relating to allegedly 


harsh and unworkable concrete ordered 
by the Government, only some of which . 
were expressly considered by the con- 
tracting officer in his various findings of 
fact, a remand of the unconsidered claims 
to the contracting officer for additional 


findings is not required. 


‘Contracts: Construction and Opera- 
‘tion: Changes and Extras—Contracts: 


Construction and Operation: Draw- — 
ings and Specifications | 
A contract. for the construction of. a dam 


and other related work which afforded 
the Government the right to design,. test, 


‘adjust and control the conerete mixes 
‘necessary for construction, should ‘be re- 


garded as containing an implicit require- 
ment that such right be exercised with 
reasonable regard: for the pumpability 


and placeability of the mixes designed. 
Where the record established that the 


Government did not take those factors 
sufficiently into account with respect to 


submitted on the > 
theory that the Government misrepre- ” 
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i certain mixes, a constructive change oc- 
curred and the contractor is entitled to be 


compensated for the delay and disruption 
of its work resulting therefrom. 


Rules of Practice: Appeals: Burden of 
- Proof—Rules of Practice: Evidence— 
Contracts: Disputes and Remedies: 
‘Burden of Proof—Contracts: Construc- 
tion and Operation: ‘Drawings and 
‘Specifications pe Ae 


A contractor whose work was disrupted 
“and damaged as a result of the bursting 
. of an. oil pipeline (owned by.‘a: third 
party), which ran. under the contract site 
and over which the contractor had, with 


the Government's approval, located its 


“concrete batching plant, was not entitled 

to be compensated by the Government for 
the damage sustained on the ground that 
_ the damage resulted from the Govern- 
ment’s failure to discharge its implied 
contractual obligation to provide a proper 
and safe construction site, in the absence 
of. proof that the Government “was re- 
sponsible for the bursting, since the con- 


i. tractor bore the risk of loss under the 


the contract. 


Contracts: Disiutes and Pemedier 
Burden of Proof—Rules of Practice: 
ee of Practice: Appeals: 
Generally 


A contractor in an appeal having a mas- 
sive record, who alleges instances of in- 


adequate payment under a contract for 


the construction of a dam, and in sup- 
port thereof introduces into evidence var- 
ious Government payment books unpagi- 
nated and some seven inches in thickness 
- without clearly establishing such allega- 
tions by further specification. or identifi- 
cation in such books, has not sustained its 
burden of proof, since it was not incum- 
bent upon the Board to search the record 
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“for errors that may be nER NS among 
the labyrinths.” 


Contracts: Construction and Opera- 
tion: Payments—Contracts: Disputes 
and Remedies; Termination for — 
Default | ce. 


A contractor under a contract for the con- 


struction of a dam, which provides that 
progress payments will be made to the 
contractor on estimates approved by the 
contracting officer, was not entitled to dis- 
continue work on the ground that the 
Government’s progress payments were al- 
legedly erroneous and inadequate since | 


implicit in the term “estimate” is lack of _ 


finality and the possibility of further re- 
vision. Where the parties are in serious 
disagreement over the validity of claims _ 
submitted by the contractor ‘or as to the ~ 
amounts owed for changes, extra work, 


ete., it is to be expected that progress 
payments will correspond to the amounts 


which the contracting officer determines 
are owed by the Government... 


Contracts: Disputes and Remedies: 


Termination for Default—Contracts: 
Performance or Default: Breach 


Where a contractor discontinued ‘its 
work under a contract for the construe- 
tion of a dam because the Government 
had allegedly breached the contract ‘by 
failing to (1) make timely and adequate 
payments, (2) process claims promptly, 
(3) consider the claim on a unitary basis, 


and (4) grant adequate relief, the con- 


tracting officer was justified in terminat- 
ing the contract for default, since a 
contractor is not permitted under the - 
Disputes clause to abandon its work be- 
cause of disagreement with the contract- 
ing officer’s determinations 
record establishes that payments were 


“made in accordance with the contract and 
the delay in processing claims and pro- 


viding administrative relief was found to ~ 
be largely attributable to the actions Of 


the contractor, 


and the | 
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Contracts: Disputes and Remedies: — 


. Equitable Adjustments—Rules | "at 
Practice: Evidence 


Recovery by a nooner under a con- 


tract for the construction of a dam who 
alleged that all of its claims against the 
Government were inseparable and that 
payment should be. made on the basis of 
its total expenditures less contract re- 
ceipts is denied where the contractor’s 
records were such that allocation of costs 
to specific claims could be made and the 
reasonableness of such total costs and the 
Government’s. responsibility therefor 
were not established. In such. circum- 


stances the Board found that resort to 
the jury verdict approach for determining ws 
the amount-of the equitable adjustment — 


“was warranted, since the. Government’s 


evidence respecting costs was also ‘not | 


segregated to specific claims. 


Contracts: Disputes — and . ‘Remedies: 
Equitable 
Disputes and Remedies: Damages: 
Measurement—Contracts: — .. Construc- 


tion and Operation: General Rules: of 3 
— Construction 


A contractor aude a contract ae the 


construction of a dam whose claims fall 
within the purview of the Changes and 
_. Changed Conditions clauses.and., -who as- 
serts that its records provide a. proper. 
‘basis for evaluating costs of labor and — 


. ‘materials but that its equipment records 


are incomplete, is not entitled to recover | 


such equipment costs pursuant to a clause 
of the contract providing that any al- 
lowance for equipment used in perform- 
ing extra work shall be determined from 
the schedule of average ownership ex- 
pense listed in “Contractors’ Equipment 


Ownership Expense” published by the As- . 
sociated General Contractors of America, . 


where the provision also states that the 
application of such allowances to changes 
ordered pursuant to the Changes and 
Changed Conditions clauses is optional 
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$2,058,000. 07, tor the construction = 


168 


with the contracting ‘officer and the evi-. 
dence-in the record provides a more suit- 
able basis for establishing the ee 
tor’ S equipment costs. 


APPEARANCES: B. W. Hart, At. 


. torney at Law, Moore, Costello & Hart, . 


St. Paul, Minn., B. C. Hart, Jonathan 


_H. Morgan, Attorneys at Law, Briggs — 


& Morgan, St. Paul, Minn., for the 
appellant; John R. Little, Jy., David 
J. Askin, Department Counsel, pene 
Colo. for the Government. ae 


OPINION BY. UR. SHERMAN. | 


PP. AIMBALL*® INTERIOR 
BOARD OF CONTRACT AP: 
| PEALS . | | 


On June OA, 1963, hn Bureau of 


Reclamation ad a contract to- | 


the appellant in the amount of 


*The appellant has objected to the failure of . 
the Board to assign the preparation of this 
opinion to Mr. Thomas M, Durston, a former — 
member of the Board, who retired: in 1968 and- 
who served as hearing official. The Board rules: 


do not require that the hearing.member pre- | 
pare or participate in the decision. It is well- . 


settled that a litigant before a board has no 
constitutional right to a decision by the official 


_ who presided at the taking of the testimony, 
even where credibility and the demeanor of 
“witnesses are-in issue. Hstate of Varian v. 


Commissioner of Internal Revenue, 396 F.2d 


753 (9th Cir. 1968), cert. den., 393 U.S. 962. 


(1968); Utica Mutual Insurance Company V. 
Vincent, 375 F.2d 129 (2d Cir. 1967), cert. 
den., 389 U.S. 839 (1967); Anthony P. Miller, 


Ine. v. United States, 161.Ct. Cl. 455, 474 


(1963) ; Racine Serew :Company v. United 
States, 156 Ct. Cl. 256, 258 (1962). Procedural 
due process requires only that all of the testi- 
mony, exhibits, briefs and other documentary 
material. in. the record be carefully reviewed 
and considered by the Board. Keco Industries, 
Ine., ASBCA Nos. 12729, 138271 (September 1, 
1970), 70-2 BCA par. 8455; Blake Construc- 
tion Company, Inc.,. GSBCA No. 2861 
(March 11, 1970), 70-1 BCA par. 8178. That 
is the usual practice of this Board; it. was 


-serupulously followed in this appeal. - - 
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DECISIONS OF THE 


of Lost Creek Dam, inthe Wasatch — 


Mountains, Morgan County, Utah, 
approximately 380 miles east of 
Ogden. 1 The contract. provided 
principally for the construction of 


an earthfill dam embankment to be 


used. for storage, a a spillway outlet 
works, and certain roadwork, - 


‘The dam embankment called for | 


was to be approximately 1,140 feet 
long at the crest and to reach a 
height of approximately 190 feet 


above the bed of Lost Creek. In the - 


rock surface at the bottom of ‘the 
cutoff trench a grout cap was to be 


placed, and a -grout. curtain con-— 
structed in the rock foundation. A - 


single grout curtain was to be con- 
structed through the spillway up- 
-stre eam cutoff. = | 

The specifications also called for 
the dam embankment to be divided 
into three zones of earth, suitable 


material for which was to be ob- 


tained from designated borrow 
areas and from excavation. taking 


place during contract’ performance. 


Zone-1, comprising the least pervi- 
ous section of the dam, was to con- 


sist of a mixture of selected clay, 


: 1 Paragraph 11 of the Special Conditions of. 


the contract (Exhibit No. 1). Testimony .was 
given at the hearing that Lost Creek is 63—65 
miles from Ogden (1 Tr. 91). Exhibits referred 
to. without designation as the appellant’s or 
the Government’s are contained in the appeal 
file. Exhibits bearing the prefix ‘“B’’ were 
introduced by the Government, and start with 
number 300 (1 Tr, 36). By agreement of 
counsel there are no exhibits numbered be- 
tween 273 and 299 (1 Tr.. 36-37). Exhibits 
bearing the prefix “C” were introduced by the 
appellent. Exhibits bearing the prefix “X” are 
either joint exhibits or larger versions of 
drawings contained in the specifications. 
Transcript references relate to the soe 
aud page of the transcript. 
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“were estimated, 
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silt; sand and gravel, compacted by 

tamping rollers.to 6-inch layers. 
Zone 2, which was: more pervious, 
was to consist of selected sand, 
gravel. and cobbles, or rock frag- 
ments compacted in 12-inch layers. 


by crawler-type tractor, Zone. By, 


which was still more pervious, was: 
to consist of miscellaneous. clay, silt, 
and gravel, and cobbles, or an 
fragments compacted in 19-inch 
layers -by pneumatic-tired roller. 
Riprap was to protect the upstream 
slope of the dam embankment above 


elevation 5,910. 


-. Lhe. saline was to consist of : an. 
approach channel, concrete crest: 
structiire, concrete bridge, concrete: 
chute and concrete stilling: basin. 
The outlet works provided for were 
to cousist of a concrete intake struc- 
ture, concrete-lined tunnel, access 
shaft and gate chamber: fortwo high; — 
pressure gates, concrete shaft house, 
concrete stilling basin and an out- 
let channel. Construction. of access 
roads and of earthwork and cul- 


_verts for roads to be relocated and 


of a concrete slab boat ramp con- 


stitute the roadwork portion of the 
igre eee | 


The contract provided for : unit: 
prices for: certain units of work, 


‘such as excavation, backfill, and 


coucrete, the quantities of high 
and lump-sum 
prices for performing certain spe 


cific. items of work, such as water 


diversion during construction and 
clearing, and for furnishing and in- 
stalling specific equipment such as 


gates, The contraet included Stand- 
ard Form 28—A, April 1961 edition. 


a8 


- Out of that agreement. arose this 

appeal, which the appellant has_ 
characterized as presenting: . 

* * * a case of first impression in that 
the. applicable facts,-both in. their sepa- 
rate parts. and in their cumulative 
effects, are ‘of such. magnitude and ex- 
tent and interdependence as to be with- 
out parallel in precedent.* ee) or ok 
The appeal involves the propriety 
of the Government’s termination of 
the contract for default and a veri- 


table congeries of claims amounting | 


to over $2,500,000.° It is the Gov- 
ernment’s position that the appel- 


lant abandoned the work, but the 
‘appellant ‘contends. that it merely 


- discontinued ‘operations: for Jeet 
fiable reasons. - 
In its notice of appeal ' ‘(Exhibit 
No. 218), the appellant charges that 
the-Government (1) furnished in- 


adequate and inaccurate plans and — 


‘specifications, and erroneous and 


‘misleading topographic’ and ‘geo- 
logical data, (2) performed ae 


proper survey work, (3) failed to 


issue change orders properly and to 


2 Appellant Posthearing Brief, 458, The case 
is clearly precedential, at least as. to this 


Board, in the duration of its hearing and mag- . 


nitude of its record. The hearing ran a total 
of 83 days. It produced 9,506 pages of testi- 
mony and related colloquy, contained in &3 
volumes of transcript. Over. 700 exhibits, many 


of which are multi- paged and a number of. 


which consist of compilations of hundreds of 
pages, were introduced into evidence by the 
parties. The appeal file exhibits number 250. 
The parties have. filed prehearing and: post- 


hearing briefs totaling in excess of 1,520 pages. 


See also, note 338 infra. 

8 According to. the appellant, its allocated 
claims amount to $2,516.560 and its total 
project costs were $2,640,974 - (Appellant 
Exhibits‘ (revised) C225 and C—216). 
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make prog eres = (4) was: 


hypertechnical in its inspections, 


and (5) administered the contract 
improperly. However, despite the 
‘existence of individual claims that 


appear to be clearly cognizable 


under the terms of the contract, the: 


appellant has contended. throughout 
that this appeal is. actually one 
“unitary claim for breach of 


contract.” 


The appellant’s a, as we 
understand it, is that the Govern- 


“ment’s entire course of conduct as: 
‘outlined in its notice of appeal con- 
‘stituted what appellant calls an in- 
_ divisible 


divis “cardinal breach” of the: 
contract for which there is no ade- 


‘quate administrative remedy and 
concerning which only the Court of 
‘Claims can grant relief. It follows, 
In appellant’s view, that even such 


matters as changes and changed 


condition claims, which are specifi- 


cally provided for in the contract, 
are swallowed up and lose their 


identity when found in association 


with the traditional “breach.” Put 
another way, appellant appears to 


be maintaining somewhat syner- 
- gistically that the whole is not only 
inseparable from its parts but is 


also greater than the sum. thereof.* 





4 At 460-61 of its Boathisatine Brief, the 
appellant states: 
‘k # * TT ]his case is more than the pas 


"mentation of its potentially separable parts. 


The case must be viewed as the sum of its 
parts which comprise its entirety. The ease is 


-@. mosaic of interrelated facts depicting the 
events which occurred only at Lost Creek. 


« * * [I]t was -the interrelationship and . 
cumulative effects of the totality of the occur- 


rences at Lost Creek which brought about 


the’ demise of the’Contractor.” 


Prior to the commencement of the | 


hearing, the appellant moved for a 


declaration by the Board of the ex- 
tent of its jurisdiction over this ap- 


‘peal in the light of the appellant’s 
contention. Inasmuch as the Board 
found that a number of the disputes, 
including the propriety of the de- 
fault termination, clearly involved 
questions of fact arising under the 
contract, which were neither insig- 
nificant as compared with claims 


for ostensible breach nor necessarily | 


| integrated into such claims, we de- 
clined to dismiss the appeal on. the 
streng oth of the record then before 
us.. We held that the Board cannot 


disregard the agreement of the 


‘parties contained in the Disputes 
_clause which. calls for it to hear and 
‘decide -the obvious non-breach 


claims which are redressable within - 
_ the four corners of the contract. 
_ However, we expressly recognized 


| earn right to eee of 


ay its theory. Se 
- We have reexamined the question | 


— the vantage point of a full 


record. We find that there are cer- 
tain factual threads which are cen- 
tral virtually to the entire appeal 
but that nothing was developed in 
the course of the hearing which 


warrants a reversal of our previous 


5 Steenberg Conia ‘emnane: IBCA-— 
-§20-10-65 and IBCA~639—-5-—67 (November 2, 


1967), 67-2 BCA par. 6672. In addition, the © 


Board did not consolidate appellant’s chal- 
lenge to the excess cost determination (con- 
tained in the related appeal docketed as 


-- TBCA-639-5-67) with this appeal in view of 


the size. -of the record here. 
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. changes, 
cardinal change, the Court of Claims has said . 
(1) that the point at which a change ig beyond | 


(79 LD. 


view. The propriety of the default. 
termination i is undoubtedly a matter 


over which the Board has initial 


jurisdiction.® ‘Since resolution of 
this question turns on the justifica- 


tion for appellant’s discontinuance 
_ of work, it raises as issues of fact the 


various acts of contract adminis- 
tration characterized as breaches by 


the appellant. 


Based upon our review of. the 
complete record, we have concluded 
that there are present. numerous 


distinguishable claims clearly cog- 
nizable under the contract. For the 
reasons hereinafter appearing, we 
regard none of the alleged changes _ 
as cardinal charges. Perhaps under 
certain. unusual circumstances the 
cumulative. 
changed. conditions and_ various 
other Government acts and non-acts 


effect of changes, 


may conceivably be considered a 


cardinal breach." A mere recasting 
of a dispute which has been made 


subject to adjustment under the con- 
tract into— breach of contract lan- 


guage and theory does not remove 
the dispute from the administrative 
disposition required by the contract 
or from the. ne therein ae 


6 United States vV. Anthony Grae & Sons, 


Ine., 884 U.S. 424 (1966). 


7 Where a contractor has alleged that various 
taken cumulatively, constitute 4 


the scope of the contract 1s a matter of degree 
varying from one contract to another and (2) 


that the number of changes is not of itself | 
- determinative. J. D. Hedin Construction Co., 
Cl. 70, 105-06 ~ | 


inc. vy. United States, 171 (Ct. 
(1965). 
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vided. 8 pee 1s ok foe this Board to 
disturb the deeply engrained dis-. 
tinction between what i come to 
be regarded as breach of contract 


claims and those redressable under 


the contract.2 The appellant has 
already commenced a related action | 
States — Court of. 


in the United 
Claims,” where the Court will 


doubtless have an ceo to 


consider the point. | 
Accordingly, we adhere: to our 


earlier opinion and reaffirm our con- 
clusion that the Board has jurisdic- 


_ tion over this appeal, except as will 


be reflected infra in our treatment : 


: of certain specific claims. = 


The pee Background 


an view. of the ‘taultiplicity - of 
: claims, the oo of the oan ects, 


8 J efferson Wonsreiation Co. Y. United States, 
188 Ct. Cl. 720, 725 (1968). The Court of 
‘Claims has recently said: 

- “Where all the claims were redressable ‘-be- 
fore the administrative ‘body by an award 
of an equitable adjustment, the redescription 


_ of the claim as one for breach of contract is 
a. transparent. and ineffectual. | 
escaping the administrative jurisdiction: for the 


fresh forum of a judicial. retrial of the issues.” 


- Northbridge Electronics Vv. United States, 195 


Ct. Cl. 453 (1971). 


®See United. States Y. ‘Utah “Ganatraption 
and Mining Co., 384 U.S. 394, 419—20 (1966) : oo 
Morrison-Knudsen Company, Inc. v. United | 


States, 170 Ct. Cl. 757, 768 p80) in which 
the Court said : 


“In the broad- sense, every failure by: ‘the 


Government to comply with its contractual 
obligation is a breach of contract * * *. In 


this context, a claim based on the inadequacy 


of an equitable adjustment would be a breach 
of contract. But we know that this-is not so. 
* # #7: Allison and Haney, Inc., IBCA~642-5— 
67 (February a, 1968), 68- 1 BCA Par. 6842, 
n. 14. . As 

2 Steenderg Construction Company vy. United 
Oteres of America, ‘No. 229-67. . 


device for. 


and the massiveness of the record, it 
is imperative to keep the entire ap- 
peal as a whole in some form of per- 
spective. There are present certain 


factual highlights which taken to- 
gether provide a somewhat coherent 
background to the myriad of indi- 


vidual allegations by both parties. 
The first of these relates to the Gov- | 
ernment’s surveying practices both 
prior to and after construction had 


commenced. According to the appel- 
lant, the Government committed 


various errors of omission and. com- 


mission in surveying relating to 


both the layout of the work and 
measurement of quantities. The ap-- 


-pellant aaintaiis thatthe ‘princi- 


pal effect” of these errors and omis-— 
sions 1 survey data was to cause it 


to perform extra work and “also to 


perform most of the work in a dif- 


ferent sequence and under different 


conditions than those specified” 
(Appellant Prehearing Brief, 17). 
Aspects of the work particularly SO 


involved were dam embankment ex- 


cavation, open cut excavation, bor- 
row areas, and roadway right-of- 


way. The various claims that arose 


from the surveying are discussed 


am fra. 


In addition, ie contractor con- 
tends that the Government’s pre- 
construction planning and design of 
the project are causally related to 


many of the problems which the 


appellant encountered during con- 
struction. The appellant alleges that 
the Government rushed both the 


process of collecting the data re- 
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quired preliminar vy. to the design. ae 
the dam and the. design. eff ort. itself; 


resulting i in serious: internal err ors. © 


The. appellant has traced the Bu- 


- reau’s activities. at Los st. Creek back ; 


to 1947, when the Bureau. com- 
menced the reconnaisance or prelim- 
inary design of a dam. This stage 
culminated in a: preliminary design 
in 1951. Thereafter, in 1958, the next 
stage in the planning and: design of 
the dam was achieved with the prep- 
aration of a feasibility design draw- 


ing and estimate. (Appellant Eix- 


hibit C-34). 


Under the } proj jected bidet con- 


trol schedule for the Weber Basin 
Project, award of the contract was 
set from time to time as April 1962, 
January 1963, and May 1964 (Ex- 


hibits B-300, C-67). The appellant 
claims that the ultimate award of — 
the contract in June 1963, instead. of | 
May 1964, constituted an inordinate — 


acceleration of the. project. In its 
_ view the advancement i in making the 


award was precipitated by pressure 


from potential consumers of water 
to be stored at the dam. However, 
according to Clinton D. Woods, who 
served. first, as project. manager for 
the project and then as contracting 
officer’s representative, the speed up 


with respect to the dam occurred be- 


cause the construction of other proj- 
ect facilities was found to be unnec- 
essary (8 Tr. 807-08). | 
Whatever the reason, the apa: 
lant maintains that the acceleration 
oe the construction schedule.created 
a “survey crisis for the Bureau at 
Lost. Creek” (Appellant Posthear- 
ing Brief, 2). The Bureau issued 
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‘its otic to Pr oceed., to the appel- 


lant on. July 17, 1963, which was: 
also the date on which the. Govern- | 


- ment, acquire ed Possession by emi- 
. nent domain — of 
| required for the project. In appel-. | 


certain | land. 


lant’s view, the absence of a head-. 
start or lead time in surveying by- 
the Government led to. inaccurate 
and. incomplete Government meas- 
urements, in order to Bey, ahead. of 
the appellant. . | 
The major. complaint j in. 1 this re~ 
gard: is that the series of bench-. 
marks established during the pre- 


| construction survey of the site were. 
based upon an existing triangula- 


tion network which had not tan 
checked out as to their internal -re-- 
lationship before the construction. 
surveys occurred, but were nonethe~ 
less used for both horizontal and. 
vertical control, contrary to good 
practice. The. appellant. also con~— 
tends that the Government: further — 
contributed. to the sur ‘vey errors by 

failing to employ an: adequate SuUr- - 


veying staff. 


_ A second thread running through: 
this: case is the contention that the 
Government’s subsurface explora- 


_ tion data were “ser iously inadequate 
and. misleading” (Appellant Pre- 

hearing Brief, 23). Major segments. _ 

of the work allegedly affected there- 


by were the cutoff trench, shaft area, 
tunnel, spillway, open cut, and bor— 
row areas, all of which are discussed. 

i ae | | PaaS 

Related to this aenien: 1s the. 
question of the contractor’s prebid-. 
ding investigation and bid. The In- 


vitation for Bids is dated April 16,, 
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1963. (Gaver Exhibit B-409). 
“Prior: to submission of Steenberg’ S 


bid, Emil E. Walsh, its vice presi-. 
dent, and Thomas Miller, who was 


“its Fit superintendent at Lost 
| ‘Creek, toured the site on “May 16, 


1963, in the company of ‘the Bu- 7 


‘reau’s Fred Lasko." Mr, Lasko was 
‘principal engineering ‘assistant to 
‘the Resident Engineer, and specifi- 
cally in charge of survey and. in- 
| ‘Spection (1 Tr. 96; 9 Tr. 980-81). 

According to Mr. Lasko, the tour 


commenced. around | noon: and ended : 


at about. 5:30 p.m.? They traveled 
‘ina Bureau automobile. (9 Tr. 982), 
stopping from time to ‘time at ap- 
‘proximate locations of various. as- 


‘pects of the job. At the first stop | 
“Mr. Lasko pointed out the “approx- 
‘imate location of the stilling basin 
vand in general the alignment which 


the spillway would: take” se ‘Tr. 
983). 


The party then pecs up the 
road “toa position: which is approx- 


imately on the axis of. the dam” 


where Mr. Lasko showed “the ap- 
— proximate location * * * of the cen- 


ter line of the dam and the 


approximate height of the ground’ 
which the dam would be’ built to”? . 
(9 Tr. 983). From there they. drove 
to the site of the inlet. portal of the» 
tunnel, where Mr. Lasko pointed out 
the approximate location. of the J ine. 
Tet (9 Tr 98) 7 
_ The. pay: next viewed the ap: appellant may have made a mis- 
“take in its bid (7 py 682). The esti- 
_ mate prepared by the Bur eau was 
$2,794,732 (Government Exhibit 


_ 143 Tr 1393-94 ; 70 Tr, 7746; Appellant 


- “Exhibit C-240, p. 137. 


1270 Tr, 7747, 7746. Mr. Miller testified that 


his: recollection of the tour approximated Mr. 
Lasko’s description (13 Tr. 1394). 
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proximate limits’ of. Borrow Area 
No. 4 and then they proceeded. toa 


point where the boat ramp and the > 
boat ramp parking area were to be 


located. ‘They also observed the pro- 


“posed: position of the relocated road — 


and the rock quarry which was to - 
be used. as the source for riprap, on: - 
the edge of Borrow Area No: 1. At. 
the request of ‘Messrs. Walsh and 
Miller, Mr. Lasko pointed out the | 


location of the aggregate source for 


concrete and indicated it was de- 
scribed .as Borrow Area No. 5 “ 
Tr. 987). 8 | 

On the ee pies the tous 
souducted by: Mr. Lasko, Messrs. 


Miller ‘and: Walsh examined ‘at the — 


Bureau.office in: Ogden samples and 
cores recovered in subsurface inves- 
tigations. Certain cores were un-— 


boxed and were open for inspection. 
- -At-one point Mr. Miller testified 


that Bureau representatives offered 


_to open those that were boxed. (21 
Tr. 2402), but this is in dispute (43 
‘Tr. 4870). Subsequently, Messrs. 
‘Miller and Walsh made a number > 


of. additional visits to the damsite 
(13 Tr. 1401-02). According to Mr. 


_ Miller they visited the site three or 
four times: 8 prior to bidding (18 Tr. 
1402). | 


At a Aeieanes iengieaiataly af- 


_ter the bids were opened on June 4, 
1963, Mr. Woods implied that the 


Ben); or approximately $741, 000 — 
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more than. Steenberg s bid of 
$2, 053,000. 07. a 


Thereafter, on J une 6, 1968, 


- Messrs. Miller and Walsh conferred 
with the contracting officer at his of- 


fice and advised him that they “had 
.. rechecked their bid”. and could, “find 
no reason for concern” (65 Tr. 
7191). ‘However, on June 12, 1968, 
the contracting officer called for con- 
__ firmation of the bid prices on cer- 
~ tain items of work (Appellant Ex- 
hibit C-59 ; 43 Tr. 4835). , 
According to Mr. Walsh, he was 


not concerned about appellant’s bid 
on those items because appellant 


had already had them “sublet out at 


our price [or] less.” (48:Tr. 4836) 
Mr. Richard Steenberg, the presi- 
dent of the company, was concerned, 
though, and at his behest Mr. Walsh 
requested the contracting officer to 
allow a consultant t to review the bids 
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(43 Tr. 4836; 65 Tr. 7191). ‘The 
contracting - officer, however, sug- 
gested that the contractor seek legal 


counsel (65 Tr. 7192) and refused 


to allow appellant time to have a 
check made (48 Tr. 4836). On June 
17, 1963, the contracting officer re- 
ceived a telegram (Appellant Ex- 
hibit C-60) from Mr. Steenberg 
which app arently concluded the 


‘matter, stating as follows: | 


Bids on Lost ‘Creek Dam appear te iis 
satisfactory’ .although rather tight. Cer- 
tain concrete items appear to be low due 
to insufficient time to distribute overhead | 
and profit equally over all items. 

~The Notice to. Proceed was re- 
ceived by the appellant on J uly 22, 
1963 (2 Tr. 115). Under Paragraph 
15 of the Special Conditions of the 

contract, the work was to be com-— 


pleted within 800 calendar days. 


thereafter, or on September 29, 
1965. 


18 The bid of Morrison-Knudsen Company, the second lowest bidder, was $2, 856,105. Comparison 
of the Steenberg bid with the Bureau’s estimate and the average of ten other bids, rcs the 


fonowiae ee No. 220, PD. ke 


Bid item 


4, Excavation for dam. embankment: foundation | 

"_ (euble’ yard ) 2252 
11, Excavation in borrow areas (cubie yard) —_- 
- 28, Sand for grouting foundations (cubie yard). 

- 58. Furnishing and installing reservoir level 

4e <3 gage, well, piping and equipment (ump 


_°. sum 
64, Bxcavation for roadway Cenbic: yard)____ 


Bureau hrenacs of 10 Steenberg 
estimate other ee bid 
paras $1.40 141° «$0, 24 
a 4 $ > 5: 7 22 
12. 00 40. 05 2. 24 
6, 750. 00 4,805.00 1, 679.00 
. 80 ae : . 81: : ; 215 





Examination of a™ three-page listing’ (Appendix A\) of its major sohateugtion projects 
(Appendix. a) contained in its Prehearing Brief indicates that the appellant, which is 


based in St. 


Paul, Minnesota, is primarily engaged in the construction of schools, hos- 


pitals, auditoriums, commercial buildings, military installations, and similar projects 
mainly in the Great Lakes region. There is no showing that it had previously performed | 
- any work in the Rocky Mountain area or that it had ever undertaken to construct a dam 


before. ree 
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The ‘contractor began clearing. 
and stripping. operations for the 
dam on July 22, and July 26, re- 
spectively. Roadway scovation Was. 
also commenced on July 26..In the 
meantime, the Government pro- 
ceeded with its staking out work, as” 
required by Paragraph 20 of the 
contract, the pertinent provision of 


which reads: 


20. Staking Out Work 


a. The and grades, —The Gordie 
officer will establish benchmarks and lines © 
and grades at each portal of the tunnel. 7 
The contractor shall perform all other. 
surveys and layout work within the tun- 


nel and shaft. 


The contracting officer will estabtish 
all other lines and grades required for 


proper execution. of whe: remainder of the 
work, * * * |. 


On July. 29, 1963, oe Goa 


commenced the work of staking for 
the cutoff, or core trench, the pur- 


‘pose of which is to prevent the seep- 
age of water from the dam. At Lost. 


Creek this was. to be accomplished 
through the construction of an im- 


pervious shield: or membrane from 


the top of the dam.down and into 
solid impermeable. bedrock (8 Tr. 


863; 51 Tr. 5626). This required ex- 
cavating at the appropriate place 


and refilling: the area excavated 


_ with clay (Zone 1). material. The 


depth of the trench was intended to 
be approximately sixty feet, accord- 


ing to the Government (Appellant | 


Exhibit C-20). 
~ However, the Government fea 


the cutoff trench to a depth of ap- 


proximately 28 feet. This occurred 
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because the sur veying party salied | 
solely on the depth of the rock 
shown in Drill Hole 28, which was 


at elevation 5,802 feet Ap ppelant 


Exhibit C-77). 


The appellant thereupon one 


: pleted excavation of the. trench. to 
an average depth of 28 feet on Au- 


gust 30, 1963 (Appellant Exhibit 
C-62). When bedrock was not en- — 


~ countered at that elevation, the. 


trench was restaked on September 3, 

1963, 14 feet deeper, to elevation — 
5,0 98 feet. As a result, the appellant 
was required to return its men and | 


equipment to the area for continued — 


excavation. However, on reaching 


this depth the contractor once again -_ 
found no rock. Excavation there- 
upon. continued, without further 


staking, until rock was encountered — 
approximately, 13- feet below the _ 


second staking. at. elevation BTS. 


feet, on. October: 9, 1963 (Appellant. 7 


Exhibit C-8, p. 7). 


_ As a consequence ‘ Mog the extra 
work, extra time and extra expense” 


resulting from the additional. exca- 
vation required for the cutoff trench 
appellant filed a notice of claim, 


dated November 8, 1963.%* The © 
claim .was. grounded . upon _ the 
Changes and Changed Conditions 


clauses of the General Provisions 
and Paragraph 51 of the Special 


Conditions (Open- cut Excavation, 7 


General) of the contract. 


It is the appellant’s contention 


4 Exhibit: No. 10: The letter was a follow-up _ 
of appellant’s telegram dated October 4, 1963 
(Exhibit No. 9). The monetary amount of 


_ the claim was left for future determination. 
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that ii Government's mis- staking: : 
delayed every part of its work that 
was to follow the cutoff trench exca- 
vation and made ali of such work | 


more expensive (Appellant Post- 


hearing Brief, 47). Although the 


Government denies that all of the 
claimed ramifications were causally 
related, the parties both agree 


that the difficulties that arose in. 


connection with the cutoff trench 


constitute “the predominating ele- 


ment” of this appeal. | 


Nearly. all of the appellait’s ; 
 ¢laims arose out of activities which 
occurred during the period between | 


_ receipt of the notice to proceed and 


the time that the appellant shut 
down construction operations in the 


_ beginning of the winter of 1964-65, 
Most of these claims were raised 
initially during a few months’ time, 
- commencing in August, 1964, when 


the appellant and. Government ex- 
changed considerable correspond- 
ence, althou gh the events giving rise 
to the bulk of them occurred several 


months pr oy 16 


15.Government Woathedtae Brief, 61; Appel-. 


lant Posthearing Brief, 46. . 


10 See, ¢.9.; the letter of appellant's ‘attor-- 


neys, dated October 16, 1964 (Hxhibit No. 92); 
to the contracting officer, stating, inter alia, in 


connection with a meeting held on April 22, ; 


1964: 

“tT do recall that you invited me to open’ my 
brief. case and tell you about our claims: but 
you- should recall that. I tola@ you that I con- 
sidered it premature to do so at that time. 
#* * * We realize. that we -must: prove; our 

claims but by. the very nature of this work 
and the way in ‘which changés have occurred, 
instant proof-is not: obtainable. We have been 
advising Tol of these claims as they come to 
our attention but in many, if not most ‘in- 
stances, determination of increased costs -and 
extra time requirements must abide me .com- 
pition of the work.’ iiats, ame eee 
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‘The contracting officer deferred 
action until April 1965, on the cut- 
off trench claim and other claims 
that were filed subsequent thereto, 
on the ground that the appellant | 
had failed to furnish details and 
supporting data. By telegram dated . 
April 9, 1965 (Exhibit No. 150), he 
notified appellant that in the ab- 
sence of such data his determina- 
tions would be based solely on perti- 
nent Government information. The 
contractor thereupon denied that it 
had failed to furnish the data and 
requested. the contracting officer to — 
issue “an interim decision” a . 
(Exhibit No. 154). 

Four unilateral Change Orders 


| numbered. 1 through 4, were subse- 


quently. promulgated in tentative — 
form, pending appellant’s submis- 


sion of additional information. Un- 


der Change: Order No. 1, dated 
April 16, 1965:(Exhibit No. 2), the 


— appellant was allowed an extension 


of time of 127 calendar days beyond 


_ the original completion date of Sep- 


tember 29, 1965, including a period 
to correspond to the duration of the 
1965-66 winter shutdown, to July 4, 


1966. The change: order also. pro- 


vided fora: lump-sum. increase in 
the contract price of $147,830.27 as. 
compensation for appellant’s: extra 
costs due to the ‘Government’s in- 
correct staking of the core trench,» 

‘Under Change Order No: 2; dated 


April 28, 1965 (Exhibit No. 3), the 


contract price was increased by 
$1,411.82, and the contract comple- 


| tion | time was extended by ten cal 
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Mag 8, fied 


endar days, to cover mine extra - Wor k 


involved in constructing the upper 
portion of the access shaft. Change 
Order No. 8, dated May 21, 1965 

(Exhibit, No. 4), provided . for an 
increase in the contract price of 
$27,468. 87 and an: extension in con- 
tract completion time of twenty cal- 
endar days. It covered. the: extra 


work involved in constructing the 


parking and turnback areas for the 
boat ramp and extra work in the 


tunnel shaft, including chipping» 


rock from the tunnel wall to permit 
installation of the reservoir level 
gage piping outside the. reinforc- 
ing steel and waterstop, furnishing 
two sets of tunnel support steel, in- 
stalling timber lagging 3 in the tun- 
“nel, and bracing the grout pipe used 
in the solution caverns. 

The contracting officer then ad- 


vised that he was prepared to issue © 


| findings. of fact on all claims not al- 
lowed in the change orders, ‘unless 
the appellant submitted further in- 


formation for his consideration.* 


A meeting was thereupon held, at 
the appellant’s request, on June 22, 
1965, at which the contractor pro- 
vided additional documentation for 
its cutoff trench claim and cost com- 
-putation and. the Government 


agreed to withhold action on claims 


and change orders’ pending further 


substantiation from. the -contrac- 


tor." 18. ; 


7 Pelewrain to cointractor-. ated | May 18, 


1965. (Exhibit No. 165). . 

18 Government's. letter fo: appear: dated 
June 24, 1965. (Exhibit No. 182), referring to 
appellant’s letter, dated June. 21, 1965 
(Exhibit No. 178) 
ter, dated. June 23, 1965. (Bxhibit. No. .179). 


adjustment * * * in 
with [contract bid] Items Nos. 5, 6, 


* appellant’s attorneys’ Jet-— 


By letter ices 5 al 9, 1965 (E: X- 


hibit No. 186), the appellant ad- 


vised that supporting data regard- 
ing its claims were being prepared 
but that the claims. were eat. 
in nature and could not be “arti- 
ficially segregated into separate 


work items.” 


On July 20, 1965, happens 
supplied the Government with a 
list of equipment rental rates and 


related information (Exhibit No. 
189). Thereafter, the appellant pro- 
tested the Government’ S progress 


payment estimates for July and 


August *° and advised of its “inten-_ 
tion to make claim for an equitable 


+ OK OO 


in connection 
and 38” (Exhibit No. 204). The ap- 
pellant had previously: protested — 


the Government’s alleged payment 
abuses on a number. of occasions — 


during 1964 and 1965.2° 


The appellant, by. letter asea 


September 18, 1965, also protested 


Change Oder No. 4 (Exhibit No. 


5), dated April 30, 1965, which it 


received September 7, 1965 (Ex- 
hibit No. 208). This. change order 


related. to the installation: io wire 


mesh fencing, rock bolts, four cable 
anchors and supports on the ex- 


cavation cut moun above the spill- 


18 Appellant’s letters, dated eg 11, 1965 


(Exhibit. No. 197). and ‘September 1%, 1965 


(Exhibit No. 204). . 
20 See its letters dated. ‘Octo: 13, 1964 


(Contractor. Supp. Exhibit 1); Oeiober 16, 
1964 (Exhibit.No. 93). ; November aL ee 
(Exhibit No. 994) 


1964 
; November ‘20, 1964 (Con- 
tractor Supp. Exhibit 2) ;. December “14, 1964 
(Exhibit No. 105); February 12, 1963, through 
its attorney (Exhibit No. eae ; and cae 27, 
1965 oer No. 173).. peck, 
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. way for protecting the area below 
from loose rock above, all of which 


- materials were furnished by the 


Government. It increased the con- 
tract amount by $1,850.73 and ex- 
tended the contract completion time 
by eight calendar days. 

‘The appellant has alleged that 
Change Order No. 4 was “either 
held” 1 up “for four months or * * * 
dated back to April 30” (Exhibit 
No. 203) “because the Bureau. did 
not have funds to pay for the 

change.” *! In its letter of Septem- 
ber 18th, it specifically asserted “a 
claim for further adjustments be- 
yond those granted by” the change 
order. 


A few days later the appellant: 


abruptly shifted from a discussion 
of details to a very broad course of 

action, By letter dated Septem- 
ber 18, 1965 (Exhibit No. 206), the 
appellant notified the Government 
that it was discontinuing work 
under the contract “due to nu- 
merous breaches of contract * * * 
and because of wrongful withhold- 
ing of funds * * *.” The contract- 
ing officer urged the appellant to 
resume work, by telegram dated 
September 24, 1965 (Exhibit No. 
211). After the appellant affirmed 
its position by telegram dated Sep- 
tember 28, 1965 (Exhibit No. 212), 
the contracting officer later that day 

21 Appellant Posthearing Brief, 436-7, citing 
the contracting officer’s testimony at 45 Tr. 
5160, and the Government’s teletype message, 
dated. June 16, 1965 
C—209). The Government asserts that the time 
that elapsed between the completion of the 
work directed and the issuance of Change 
Order No. 4 was due ‘solely to the time con- 
-Sumed in-processing the order through the 


various Bureau offices.’’ (Government -Post- 
hearing Brief, 527.) . 
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telegraphed it a notice of termina- 


tion of the contract for default pur- 
suant to Clause 5 of the General 


Provisions (Exhibit No. 213). 


The appellant filed a timely no- | 
tice of appeal, dated October 21, 


1965 (Exhibit No. 218), from the 


termination and ‘the change orders. 
In March 1966, the Government 
submitted the appeal file, consisting 
at that time of 220 exhibits. . | 

By order dated May 17, 1966, the 
Board determined that: 


* * * findings sufficient for orderly con- 


sideration of [the] appeal * * * are 


lacking, except for those concerning the 


termination for default order * * * and | 
those related to some of the rulings made 
in Order for Changes No. 1 noun 
No. 4 * * %,- 

The contracting vee was directed 
to issue a findings of fact and deci- 
sion relating to the four change 


orders and a second findings of fact 


concerning all other matters in 


dispute. 
The findings of fact ee a = 


isued pol sting to the change orders 
(hereinafter ceed to as Find- 
ings of Fact No. 1) is dated June 8, 
1966 (Exhibit No. 221). It allowed 
appellant a net- additional sum of 
$7,368.78 and extended the contract 
completion time up to and including 
August 9, 1966.22 Thus, by virtue of 


*“2The findings allowed the appellant the — 
following additional amounts, (1) $7,036.37 
for Change Order No. 1; (2) $60:06 for. 
Change Order No. 2; and (8) $274.77. for 
Change Order No, 3, and deducted $2.42 from. 
the amount previously allowed by Change 
Order No. 4. It reduced the extension of time 
granted under Change Order No. 1 by two 
days to July 2, 1966. It provided for additional . 
time extensions as follows: (1) Change Order: 
No. 2—ten days; (il) Change Order No. 3— — 


-twenty days; and (iii) nenee Order No. 4— 


eight days. 
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the change orders and the findings 


the ea meek price was increased in. 


the total amount of $185, 930.47, 
The second findings of fact. re- 


quired by the Board’s order is en- 
titled “Findings of Fact No. 2” and 


is dated July 1, 1966.29 It purports 


to cover all Waters in dispute be- 


tween the contractor and the Gov- 
ernment with the exception of those 
included | in the previous. findings, 


- the termination for default, and the. 


“alleged ‘cardinal breach? by the 
Government.” It allowed the ap- 
pellant the sum of $2,661.56, dis- 
allowed the remainder of appel- 
lant’s claims totaling’ $2,159,048.57 


“and denied the claims for extensions 2 


ot time.?* | 
~The Board, by erdee duesa Sep- 


tember 11, 1968, required the i issu- 
ance of a third findings of fact and 


decision (hereinafter referred to as 
Findings of Fact No. 8) which is 


dated October 22, 1968, with respect 
to the ‘appellant's aggregate source 


| (Borrow Area No. 5) claim.2* The 
officer therein found 
that no claim for changes or extra 


28 Attached to the findings are additional 


appeal file exhibits numbered 222 through 250. 


Findings of Fact No. 2 Is Senaree abe 


No. 251. 

4 Appellant was allowed the 
$1,573.52 on its claim for riprap and $1,088.04 
on its sales tax claim Bath No. 251, pare 
238, 238 and 247). 

23 At the hearing the Governnent took the 


position that the money damage aspect of the . 


claim should be excluded. The Board, however, 
determined that additional findings were re- 
quired and directed the contracting officer ‘to 


ascertain if appellant was entitled to a mone- 


tary allowance for alleged changes, Changed 
conditions or extra work in connection with 


the aggregate source (Borrow Area No. 5). . 
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allowance ‘because of 
changed conditions, 
quently denied the claim. The ap- — 


sum of 
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_ work was presented and that the ap- | 


pellant was not entitled to any 
alleged 
and: conse- 


pellant filed a separate Notice of 
Appeal from the decision, dated — 
October 30, 1968. That appeal was 
merged nunc pro tune with the 


earlier appeal bearing docket no. 


- IBCA-520-1 10-65. 


The chronology of the claims is. 
most succinctly described in the 
words of appellant’s attorney, as _ 


follows (5 Tr. 488-89) : 


‘The: claim items * * * started with 


the core trench, the earliest claim filed, 
The next. generally in sequence * * * 


was a elaim for overbreak payment for : 
removal of excess materials on the up-_ 
stream inlet. portal face. The next 


claim * * * started [was] an. accumu- 


lation of claims for quantity computa-~ 
tions in the dam embankment area and 
on the roadway, based upon claims of 
erroneous survey pene used for 
measurement, | - 

- There-was'a claim on the roadway for 


changing alignment of the road, causing 
the contractor extra rock excavation and 


also mis-staking of the back slopes, caus- 
ing extra rock excavation. And then there 
was an accumulation of other claims on 
the roadway relating to changes. made as . 


- directed in the field. pertaining to. eleva- 


tion errors and adding of culverts. and 


_ providing increased fill over utility lines. 
and that sort of thing. 


Then there developed about this Same | 
time, because tunnel construction was 


pr oceeding at this time, claims pertain- | 


ing to extra excavation and related - 
problems of’ cleanup and removal of 
tights in the tunnel, the problems of mud 
slides in the tunnel, and claims of ex- 
cessive inspection and hypertechnical 
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inspection and. overstrict requirement ¢ on 
placing of steel. 
There were ‘disputes ‘about the addi- 


tional length required’ on radial: sections, 
or circular. sections, or reinforcing steel: 
in the tunnel, as to what the required 


“overlap was, There were complaints about 


harsh and unworkable concrete mixes 


that. were specified for putting through 
the grout machine in the tunnel and later 
in the spillway and outlet work and in 
the intake structure. Related to that 


were claims of improper requirements | 


for patching and a claim that some of 
the patching, if not. all of it, was attrib- 
utable to improper: mixes. 

There was a claim for—at this time 
also related to: the tunnel and gate cham- 


ber for the access shaft, and then we had - 
some on-going disputes about lack of. 
current payment of sales tax increase’in 
payment of quantities of steel and cement 
on the basis of invoices presented, and — 


we had a continuing complaint about not 
getting timely change orders and not get- 
ting timely or accurate payment. 


Appellant has estimated that the 
cutoff trench claim constitutes 48-50 


percent of its total claim, the open 
cut excavation, 20-25 percent, the 
roadway, 10-15 percent, and the 
tunnel and shaft, 5-10 percent (Ex- 


hibit No. 147). The claims will be 


considered under the headings gen- 


erally utilized by the parties which 
seen to the various wea of the 


work, 


CUTOFF TRENCH 


_Appellant’s Interpretation of 
‘Trench Depth and: Width - 
At the time of the’ bidding, aC- 
cording to the appellant, it deter- 
mined the depth to bedrock from 
original ground by relying upon the 
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| sigs of the drill holes i in the valley 


floor which. are shown. on Section. 
A-A of Drawing No. 526-D-2753- 
(entitled. “Logs of. Exploration”). ; 


~The Drill Holes are numbered 29. 


and 93,26 -s 

The logs of Drill Holes 29 and. | 
93 showed bedrock respectively at: 
97.8 and 28.4 feet below original’ 
ground (28 Tr, 2626, 2585). | 


Appellant's Plan of Operations. 


The. contractor? S “planned core: 


trench. excavation | and backfilling: 


operation was based upon the core 
trench having a depth i in the valley 
floor of 28 feet from original ground. 


and. a uniform bottom width of 30. 


feet (13 Tr. 1417-18) . Appellant. 
contends that at the time of bidding: 
it had developed a plan of opera- 
tions *7 for the excavation and back~ 
fill. of the cutoff trench and related. 
work, based upon a cutoff trench. 
depth of 28 feet, and uniform bot- 
tom width of 80 feet, as allegedly” 
indicated. by the plans and specifi- 
cations.?* Both the core trench ex~ 
26 The site lovations of ar Holes 22, and | 
23 and Section A—A are shown on Drawing No. 
526-—D-—2752 (entitled ‘Location of Explora-. 


tion and Surface Geology’). (Exhibit X-4).. 
27 Appellant’s overall progress schedule _ is: 


' Appellant Exhibit C-99. Its planned sequence 


and method of operations in.connection with 
the excavation and. backfill of the cutoff. 
trench: and. related» work are shown on. 
Exhibits X-10 through X-13. _ 

28The: contractor. determined the 28-foot 


_ depth. to bedrock. by relying upon the logs. — 


of the drill holes. in the-valley floor (Drill 
Holes 22 and: 23) shown on Section A—A in 
Drawing No. 526~-D—2753. These holes showed 
bedrock respectively. at 27.8 and 28.4 feet: 
below original ground. 13. 'Tr..4417-18 ; 23 Tr. 
2585, 2626, ahee 2630. : 
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cavation and stripping of the dam 


embankment area were included in 
Bid Item 4 (“Excavation for dam 
~ embankment foundation”) , sched- 
uled quantity 140,000. cubic yards. 
On July 30, 1963, it also submitted 
“to the Government its plan for di- 
version and care of Lost Creek dur- 
ing construction and removal of 
‘water from the foundations, which 
was approved on August: 28, 
1963.9 

Appellant first Sai to strip 


‘the dam foundation of material — 


which was unsuitable for use there- 


in while simultaneously diverting 


Lost Creek from its original loca- 


tion in the valley floor to a new 
location against the left abutment — 


of.the dam foundation (the north- 


west bank of the canyon adjacent to. 


the bedding rock). This was to per- 
mit excavation of the southeast por- 
tion of the dam foundation. After 
the stream was diverted, and dur- 
Ing excavation, appellant planned 
to dewater the Zone No. 1 area. by 
placing wells'in the foundation area 


on both sides of the excavated area 
beyond the slopes of the Zone 1 ma-_ 


terial to lower the water table sufii- 
; ciently to > permit, excavation of the 
‘trench... ~ a Be ok 2 
— Upon sabonilens of the trench 

excavation, appellant’ contemplated 
~~ placing drainage tile against the 
slopes of ‘the excavated trench to 


.° ® The plan’and covering letter constitute 


Exhibit. No. 6. -The . plan alone is Appellant — 


Exhibit C_9S.: The. Government's. letter of 
approval is Exhibit. No.'8,. ; 


‘enable a connecting pump to remove 
any seepage water during the back- 
‘filling operation and maintain the 


water table at the required level be- 


low the backfill, After the trench 
was backfilled with Zone 1 material. 


(earthfill) the drains were to be 


‘gre outed to make the foundation 


solid. ‘The appellant planned to in- 
stall the dewatering wells and com-. 


‘mence excavation of the: trench 
, simultaneously, in order to perform 


the excavation in the dry. 
Once the southeast portion of the 


embankment was constructed to ap- 
‘proximately stream bed elevation, 
Lost Creek was again to be diverted 


temporarily, this time to the south- 
east side of the canyon near the bed- 
ding rock. The northwest, portion of 


the embankment was then to be 
excavated. 3 


Excavation was to be accom- 


plished initially by having two Le- 
Tourneau LS-60 scrapers * enter 


the excavation area from the right 


abutment side, and then. proceed to 


the’ left’ abutment ‘side; ‘exiting at 


either the upstr eam side or the 
‘downstream side for placement of 
the material on the foundation. 


After the excavation had reached a 


‘sufficient depth ; so that the scrapers 


could not exit directly on either 
side, it was planned. that the scrap- 


ers would enter the trench through 
a 2 road next to the cad abutment, 


20 ‘The appellant expected: ‘to ‘perform the 


acuaretion entirely with the scrapers except 


for the use of a front-end loader and hand 


shovels. in the cleantip (13 Tr, 1435). 
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travel through the trench exit at 


_ the left abutment up a ramp of in-- 


place material, and place the ma- 


terial either upstream or down- 


‘stream. Since appellant expected 
that most of the movement was to 
be upstream, the return road was 
3 planned for placement on the up- 
stream side of the trench. “Appellant 
_- anticipated that the majority of the 


cutoff trench excavation would be 


Zone 2 material (sand, gravel and 
cobble fill), most of which was to 
be placed in the upstream dam 
embankment. - 
The cutoff tr ench ogiion was 
to be completed i in the fall of 1963 
(except: for the exit ramp on the 


left abutment side which was also to 
hold the relocated stream 1n place) : 
together with the excavation for the 


| grout cap and completion of the 


‘concrete grout gap and pressure , 
grouting in the bottom of the com- 
pleted core trench. excavation. Ap-. 
_ pellant then planned { to backfill the : 


excavated aTea. . to original ground 


with Zone 1 material a also duri ing the — 


fall of 1963. 
The initial Zone sD backfill was to 


be provided by means of a downhill 


haul, from Borrow Area No. 2, lo- 
cated downstream from the dam 


, foundation. The second source was © 


Borrow Area No. 4, which was lo- 
cated upstream - from the trench 
| along the left abutment, and. was, 


generally, a downhill haul too. The 


backfill operation was to be per- 
formed. by scrapers using an ingress 


and egress cycle the reverse of that 
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planned for excavation. After it was ~ 
completed, the appellant was either | 
going to relocate the stream through © 


the backfilled foundation, or leave it 
adjacent to the left abutment. 


Temporary backfilling of the V- 


shaped area between the remaining 
-unexcavated material and the back- | 


fill was to occur during the winter of 


1963-64, In the Spring of 1964, re-- 
excavation of the tempor ary backfill 


was to follow, together with comple- 


tion of the excavation. on the left 
abutment, side. Use of bulldozers 


was contemplated for excavation in 
certain areas on the right and left 


abutments. After backfilling the — 
_ trench to original ground the entire 


dam embanianent area was to be 


‘made relatively level. No Stockpil-_ 
‘ing. or multiple handling of material - 
was anticipated either in the trench 
| excavation and backfill or in the ex- 
-cavation from borrow and bransppr _3 
tation to the dam emb ankment. | 


" Appellant’s Operations _ 


“The appellant’s progress acliedule 


-_ (Appellant Exhibit. C99). contem- 


plated . completion ; of Bid Item. 4 
(excavation for dam. embankment 
foundation) in early. September 
1968. This was the approximate 
time when the excavation as Orlg- | 


inally staked’. was. contemplated. 
Several. days before completion of _ 
Item 4, work on Item 11 (excava- 
tion from borrow and transporta- — 
tion to dam embankment) was’ to 
commence. The drilling of grout 
holes was scheduled: to commence 
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on ee ne 1, 1963, by the erout- 


ing subcontractor, Prepakt Cons 


crete Company. 


In accordance with the progress 
earthwork | 


~ schedule, appellant’s. 
subcontractor, M & S Construction 
& Engineering Co.,. commenced 


| stripping: of the material in Bor-| 
row Area No. 2 downstream and 


irrigation of the Zone 1 material 
therein, while the cutoff trench was 


being excavated to 98 feet. There- 


. yi and before completion of that 
excavation in August, M & S com- 


menced placement on ths upstream 


dam embankment of some Zone 2 


material obtained from the trench : 


excavation and from Borrow Area 


No. 2M & S also commenced | 


| placement of the Zone 2 pad on the 
downstream dam embankment dur- 
ing this period. | | 


AL approximately the same time a 
dewatering system, 


consisting of 
sump excavations with pumps, was 


installed by M & S’s subcontractor, | 


_ John W. Stang Corporation. It was 
allegedly Premicod on a. 28-foot cut- 
off trench. 3 


Appellant maintains pate prior to | 


- the restaking of the trench, the de- 
watering operation was effective 


and that excavation occurred’ by — 


and large in the dry, as planned. It 


asserts that the dewatering program | 
became obsolete only when the 


depth of the trench went below 28 
feet (Appellant Posthearing Re- 
ply Brief, 28). 9° 


At the outset, however, some sub- 
surface water was encountered im- . 


mediately lige the seigpiie ie 


and one of the scrapers became 


“bogged down in wet material” the 
first day excavation in the trench — 
was attempted (63 Tr. 6980-81). 
According to Mr. Harold Wilcox, 
the Government’s resident engineer, _ 
excavation at.this stage was at best 
ons relatively dry. M & S would © 
“excavate in slices until the mate- 
rial got to wet to proceed further. 


‘Then they would wait, until it dried. : 
out again.” | 


The general pr Seed ure. followed 
by M &S§ during this period was to 
use “scrapers and push cats and *** | 


excavate as long as” it “could with- — 
out the scraper and dozer becoming | 


[mired] down in the wet material.” 
When that occurred, M & 5S would. | 
“Td]eepen the ‘unwatering sump a 
litte more and wait for a little more 
material to drain out so. [it] could 
excavate on down again” (63 Tr. 
6981). This type of operation con-_ 
tinued until approximately. Au- 


gust 30, or shortly before the first 


restaking on September 3. 

When bedrock. ‘was not. encoun- 
fered in the trench. excavation ata 
depth of 42. feet, and the Govern- 
ment. directed appellant: to continue 


; excavating until bedrock was ei 4 


al 63 Tr, 6982— 83. Hcamination of Gevera: 


- ment Exhibit B-3837 (late August: 1963) and 
Appellant Exhibit C-118 (early August 1963) 
shows water in the cutoff trench. By the time 
the: excavation reached elevation 5802 level 


(28 feet) the sumps that were dug constituted | 


- such large holes that. they. are difficult to 
- differentiate in size from the cutoff trench 


itself (Government Exhibit B-837 and meen 
lant Exhibit ree . 
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reached at 60 feet, the appellant al- | 


leges its excavation operations were 


adversely affected in a number of: 


ways. M & S encountered difficulty 
in performing the excavation be- 
yond the initially staked lines. The 
scrapers could be used only to exca- 
vate the top portions of the widened 
and deepened excavation lines. As 
M &S attempted to cut off the banks 
to deepen the trench, the underly- 
ing gravel became unstable creating 
a condition unsafe for the scrapers, 

It thus became necessary for 
M&S to rent a dragline to continue 
with the excavation. The dragline 
initially was placed at the top of 
the cutoff trench and was thereafter 
placed on a bench in the side of 


the excavated trench. The material 


excavated . -by the dragline -was 
_ placed into the ser apers to be trans- 
ported for placement on the dam 
foundation. However, as the trench 
deepened the dragline was unable to 
reach the centerline at the bottom of 
‘the trench and so it was not possible 
to excavate the balance of the trench 
in 1963 with the dragline alone. 
_ That operation therefore had to be 

abandoned, and M & S (and later 
the appellant) utilized a number of 


| additional methods i in excavating to 


bedrock. oo 
First a dragline-scraper conibina- 
tion was used and then a scraper- 
dragline-truck operation. These 
methods eventually required the ex- 


- cavation of a, ramp into the down-— 


stream side of the foundation to 
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provide access to the botiark of the 
excavation for trucks and other 
hauling equipment to be used in 
loading and subsequent removal of 
the material for placement in the 
dam embankment. e 

The change in method of opera- 
tion from use of a dragline alone 
made it impossible for appellant to 
maintain the originally planned 
hauling cycle in terms of the amount 
of material which could be moved 
per hour. The new methods of exca- _ 
vation were not, according to the 
appellant, as efficient as what it had 
planned originally (13 Tr. 1480). 
- During this period the evidence 
indicates that dewatering was not 
an unqualified success, as mentioned 


supra. Photographs. taken in Sep- 


tember, 1963, show substantial vol- 
umes of water in the bottom of the 
cutoff trench.?? Outlet ‘pumps of 8-— 
inch and 12-inch diameter were uti- 
lized in the trench in. order to 
remove inflowing water.33 . 

_ On October 17, 1963, eight days 
after M.& S had reached bedrock, 
the appellant took over the excava- 
tion operations in the cutoff trench 
from M & S. This included excava- 


tion in-the area of the. stream. bypass... | 


on the left.abutment and in the area , 
around” the haul road. which had 


32 Gacevitient Bxhibits B-341, B-342 = 
B~343 (all taken September 17, 1968) and 
B~344 . (taken ‘September 25,. 1963); Gov- 
ernment Eixhibit B-302 (1963. Daily. Construc- 
tion Reports, October 7, 1963), p.. 43. 

33 Government Exhibit B-302 (October 21, 
1963), p. 64; ppreliant Exhibit oe eeo, ‘pp. 
154-55. 
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| Bonn sencericted on the right abut- 
ment. In addition, the side slopes 
then had to be cut to the necessary 
grade, inasmuch as the ultimate di- 
mensions of the side slopes could not 
be determined and excavated until 
the final depth of the cutoff trench 
was known. The appellant con- 
tinued the trench excavation and 


= placement of the excavated mate-_ 


rial in the. embankment. 


embankment operation. was also 


severely affected by the deepening 
and widening of the trench after 


the initial restaking on. Septem- 
ber 3.8 The placement of material 
in-dam embankment from borrow 
_ and the placement of the material 

from the deepened and widened 
— cutoff trench (and material from 
the tunnel, the tunnel. portals and 
spillway, excavation of which had 


also commenced in August) resulted 
in the dam embankment being ‘pro- 


gressively further out of level with 


the cutoff trench’ (13 Tr. 1482-83; 


14 Tr. 1541-43 ; Exhibit X-15). 


Acaneporiadon out of the cutoff 
trench allegedly became more diffi- 


cult after the restaking because of 
the continuously higher climb re- 


quired for the equipment to tr -avel. 
up. the. trench and the embank- 


st. Gey Mr. Wileox’s daity eouatruction re- 


port for October 21,1968 (Government Exhibit | 


B-302), states:. “Three: dozers ‘are pushing 
- material.to the. chuté’ fn Borrow Area. No. 2; 
three are ‘hauling to zone 8 of the dam; Ma- 


terial being: excavated: is: fairly. good zone 1. 
material, but there is no se tease Pee in the 


_ dam: to Puts ft ee 





474-598-—72 


STEEN BE: ERG CON STRUCTION COMPAN Y 
May 8, 1972 


181 | 


ment.®> As the sudipaient ascended, 
the placing of the embankment be- 
came more difficult inasmuch as the 
operating area on top of the em- 


-bankment on either side of the 


trench progressively diminished. (14 
Tr. 1543-46). 


Grout Cap and Grouting : 


The deepening of the trench also 


| ~ affected the grouting operations, ac-_ 
According to the appellant, the — 


cording to the appellant.'The grout- — 
ing items (Bid Items 20 through 29 
and 38) were to be performed by — 
Prepakt pursuant to a subcontract 
dated. July 26, 1963: (Appellant Ex- 
hibit C-203-A).° The object of 
grouting is to seal with a mixture of 


cement. and sand, known as grout, 


all seams, joints: and open cracks in 
the bedrock. This was to be done by 
injecting the grout under presstire — 
through pipes Knee in grout holes 
drilled by Prepakt, prior to placing ~ 


Zone 1 backfill. Under the specifi- 


cations a concrete grout cap (or 
wall) was to be placed in an éxca- 
vated grout cap trench 1n the bed- 


rockin the bottom of the cutoff 


trench. The purpose of putting the. 
grout cap into the foundation is to. 
hold the grout pipes that are in- 
serted there’ through which the 
grout is pumped and-thus facilitate 
the grouting (53 Tr, 5925). It also 
cuts off seepage in the upper portion 
of the bedrock which cannot be suc- 


It was estimated. that. dam siabanknent 


. upstream. and - downstream. had reached. ap--_ . 
proximately 40 feet. in height above original — 


ground before the, end of the 19 638 construction 
season (14 fh eee a Cae 
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cosstully grouted. Under the prog- 
ress schedule, actual drilling of 
grout holes was scheduled to com- 
_ lence on September 1, 1963.%¢ 
However, the deepening of the 
trench resulted in the grout cap (in- 
cluding both the excavation and the 
concrete cap itself—Bid Items 5, 6 
and 88), being greater in length and 
in depth than would have been the 
case if the trench had been 28-feet, 
deep. Appellant alleges that this 
caused “a major change in the entire 
grout cap operation to a more diffi- 
cult series of excavation and con- 
crete backfill operations as areas of 
bedrock appeared and became ac- 
cessible’? (Appellant Posthearing 
Brief, 111-12). The appellant 
placed a 3-foot culvert across the 
- core trench along the left abutment 
to divert the stream and permit 
grout-cap excavation and pouring 
of concrete to be completed behind 
the pipe. 


‘While its. progress schedule con- 


templated shutting down for the 
winter on November 15, 1963, appel- 
lant alleges it elected to continue in 
hopes of completing the cutoff 
trench excavation, grout cap, grout- 
ng and. backfill quae the winter. of 


36. aa Exhibit C_99. Appellant planned 
to divert Lost Creek to the east (left) side of 


the. canyon and, while it was diverted, to 


excavate, drill, grout and fill with the impervi- 
ous material a portion of the cutoff trench on 


the west. side-of the canyon: sufficient in size - 
to permit rediversion of Lost Creek to the 


west side of the canyon prior to onset of 1963— 
64 weather. 


3t Appellant Posthearing Brief, 109, citing 


Mr. Miller's testimony ( 13 Tr. 1487). We note, 


~ however, that counsel stipulated at the henge. 


ing that it was not possible for the appellant 
to have completed the cutoff trench excavation 


- and refill in the winter of 1968-64 (66 Tr. 


7288-93). 
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Although Prepakt did not actually 
begin drilling the first grout hole in 
the darn foundation until November 
21, 1963, the appellant “continued 
eee the grout cap while Pre-> 
pakt pr space. to perform the grout~ 
ing. However, performance of the 
grouting and backfilling became im- 
possible, according to the appellant, | 
for several reasons. 

At about this time there occurred 
a number of instances of alleged’ 
Government harrassment. The Bu- 
reau inspector stopped appellant, as: 
it prepared to make a concrete pour 
in late November or early December 
during the grout cap excavation on 
the left abutment. Ostensibly to pre- 
vent possible contamination which 
might cause unsoundness or de- 
creased strength or durability, the 
Government wanted appellant not: 
only to polish the aggregate scales. 
(which appellant had polished), 
but, also the points on the cement. 
scales at the: batch plant a Pre 
1519-20). 

And when Steenberg sought to 
pour the conerete grout cap in the 


bottom portion of the cutoff trench, 


at approximately Station 6 +25, the - 
Government refused ‘permission 
therefor on the ground that water 
was percolating through the seams 
in the limestone bedrock. Work was. 
delayed a week while appellant and 
the Government attemped to devise 
a method. by which appellant could 
proceed with placing ofthe con- _ 
crete. The. method finally utilized 7 
according to ‘Mr. Miller; wast 
* * * to commence pouring’ the con- 


crete right into the water and actually 
let the hole ftood full of water so there 
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would ibe no , ranning eee and Chet just 
pour the concrete. in the water and dis- 
place the water with the concrete. (14 Tr. 
1528). 7 

Prior to grouting the ee also 
allegedly required unnecessarily 
frequent cleanup of gravel which 
‘rather persistently. was sloughed 
off from the steepening sides of the 
cutoff trench into the bottom (14 
Tr. 1529-30). This is said to have 


been insisted upon by the Govern- 


ment in order to observe if any 
grout leakage was recurring. Appel- 


lant objected tothe degree of clean- 


liness required (22 Tr. 2437). 


Finally, on. December : 13, 1963, | 
Prepakt refused’ to: perform any 


further grouting work and shut 
down its operations: Mr. Walsh 
testified that the reason Prepakt 


gave appellant for leaving the job 
was the “delay caused by the deep- | 


ening of the core trench and the 
delay getting into'cold weather due 
to that effect” (48 Tr. 4844). The 
Government, however, maintains 
that the difficulties between Steen- 
berg and’ Prepakt came: about be- 


cause the subcontract (Appellant: 
Exhibit C-203-A). lacked an agreed 


performance schedule-and also be- 
cause of the appellant’s failure to 


dewater the trench properly. aaa Go 
any event, grouting came to a 


standstill. 





8 In: tiaeauene litigation’. commenced . by 
.Prepakt..against the contractor in. United. 
_ States District. Court. for the District of 
Utah, Prepakt was awarded a judgment of 


$22,500 (Appellant Exhibit C-64). The judg- 
_ ment was affirmed by the Court of Appeals for: 
the Tenth | Circuit on, the. ground: thatthe © 


original | progress schedule was binding upon 
the contractor: (Appellant: Exhibit C-—65). 


moved from the: cutoff trench 


Gee of ae by: M & 5 
and Rental of Additional ee. 


ment 


M & S had aieconeuasd its ex- 
cavation operation in the cutoff 
trench on October 17, 1963, but had 
continued with excavation out. of 


borrow and transportation to dam 


embankment. Its dewatering sub- 
contractor, Stang, defaulted on its 


subcontract, as. will hereinafter ap- - 


pear. On November 7, 1963, M&S. 

ceased operations: completely (Ap- 

pellant Exhibit. C-62; p. 2). _ 
Appellant’s explanation for this 


development, as stated at p. 31 of — 
its Prehearing Brief, 1s-that: 


The large volume of extra material re- 
(which 
greatly increased costs), coupled with 
the Bureau’s failure and refusal to make 
a timely equitable adjustment and: pay- 
ment for this costly extra: work, plus the 
Bureau’s failure to: pay for a large ~ 
amount. of other. cutoff trench work: 
completed but not: measured ‘for payment, _ 
completely exhausted the working cap- . 
ital and credit of * * *M & 8.” 
The Government, however, asserts 
that M & $’s default. was precipi- — 
tated by the Stang, default (Gov- 
ernment Posthearing Brief, 115). 

As a consequence the. appellant 
undertook to perform what re- 
mained of the. work that it had:sub- _ 


- contracted to M & S. However; it 
did not have onthe job the essonitial: . 


equipment to continue the work (18 


% According to: Mr. Miller, M & 8 Was “obli- 
gated to make’ payments’ for its. ‘equipment, 
repay a loan it had obtained to” carry on the 
job,’ and ° cover 1ts large payroll. ‘With the in- 
crease ‘in’ work and delay in completion, Mw & : 


. § did: not receive the compensation it anticl- 


pated when required (13 Tr. 1481-82). 


Tr. 1483), which was needed on 
short notice. Since it had subcon-. 


tracted the major excavation and 


embankment operation, the appel-— 


lant also had not anticipated any 
- significant equipment use costs (69 
Tr. 7639). Accordingly, Steenberg 
Construction Co., a partnership, 
purchased the earthwork equipment 


appellant required and rented it to 


the appellant.*° 


_ Dewatering 


Paragraph 47 of the a aahesone 
provides for the diversion and care 
of the stream during construction 
and removal of water from the foun- 
dations. Subparagraph a. thereof 
reads, in pertinent part: 


The contractor shall. construct and 
maintain: all necessary cofferdams, chan- 
nels, flumes, drains, sumps and/or other 
temporary diversion and protective 
works; shall furnish all materials re- 
quired therefor; shall furnish, install, 
maintain, and operate all necessary pump- 
ing and other equipment for removal of 
water from the various parts of the work 
and for maintaining the foundations and 


other parts of the work free from water 


as required for constructing each part of 
_ the work. anes 


 Subparagraph b. requires t a ens 


tractor’s plan for “the diversion and 


care of the river during. construc- 


-40The partnership agreement is dated 


March 15, 1963, although the partnership’s. — 
financial history dates back to 1953 (Appellant 


Hxhibit C-283). The acquisition was financed 
through the. First National. Bank of St. Paul, 
which became chattel mortgagee thereof (49 
Tr. 5466-67). The equipment rental agree- 
ment is Appellant Exhibit C--231. The equip- 
~ ment included “more powerful scrapers” in 
order to negotiate ‘the. steep grades into and 


out of the cutoff trench (38 Tr. 4192).. The 


partnership and equipment. rental. agreements 
are more fully. discussed infra. aoe 
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tion” to be subject to the approval 

x the Government. Subparagraph 
- governs the removal of water 

ee the foundations as follows: 


The contractor’s method of removal of 


water from foundation exeavations shall — 


be subject to the approval of the contract- 
ing officer. Where excavation for cutoff 
trench in embankment foundations ex- 


tends below the water table in common 


material, the portion below the water 
table shall be dewatered in advance of 
excavation. The dewatering shall be ac- 
complished in a manner that will prevent 
loss of fines from the foundation, will 
maintain stability of the excavated slopes 
and bottom of the cutoff trench, and will 
result in-all construction operations being 
performed in the dry. The use of a suffi- 
cient number of properly screened wells 
or other equivalent methods will be ap- 
proved for dewatering. The contractor 
will also be required to control seepage 
along the bottom of the cutoff trench, 
which may require supplementing the ap- 


proved dewatering systems by pipe drains 


leading to sumps from which the water 
shall be pumped. * * * 


Appellant’s water diversion plan 
(Exhibit No. 6) provides: 


J. An initial relocation of. Lost Creek 
will be made to the North West bank of 
the canyon adjacent to the bedding rock. 
This will be temporary diversion to: per- 
mit excavation of the South Hast portion. | 
of the dam foundation. During the ex- 


- cavation of this area’ sufficient. wells will . 


be sunk to dewater the zone #1 area at 


a flow. velocity of such low magnitude 


that no appreciable fines will be drawn 
from the surrounding area. It.is antici- | 
pated that a maximum of four wells will - 
be required. This however is an-estimate 


- and will be altered to suit. conditions en- 


countered. The above mentioned: wells. will | 
be sunk on both. sides of. the ‘excavated 
area beyond the’ slopes of. the. zone hig 


material. 


Ty. It is / anticipated ‘ that’ fe will: ‘pe 


necessary to. install. drainage. pipes on 
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each side of the bottom of zone #1 ex- 
cavation. The drainage pipe if installed 
will either be cut into the rock outside 
the grout cap and backfilled with per- 
vious material or will be coffered in and 
backfilled with pervious material as is 
indicated°-when this point of excavation 
is reached. These drainage pipes and this 
pervious material would be constructed in 
such a manner as to permit grouting when 
the embankment had reached an elevation 
sufficiently high to permit this being done. 
_ JIT. The South East portion of the em- 

bankment shall be constructed to approxi- 
' mately stream bed elevation then. Lost 
Creek will be again diverted temporarily 
_ this time to the South East side of the 


canyon near but not adjacent to the bed- 


ding rock. Impervious lining will be 


- placed along the bottom and sides of this 


diversion channel through areas of the 
dam containing pervious material. This 
impervious material will be removed as 
necessary when. final diversion is made 
through the diversion tunnel. 

IV. The North West portion of the em- 
bankment will be excavated. The impervi- 
- ous core [sic] then be constructed to an 
elevation somewhat higher than the pres- 
- ent. stream bed: This embankment will be 
constructed according to the bermisesble 

[sic] slopes as specified. . 

V. Diversion of Loss [sie] Creek 
through the diversion tunnel is expected 
to be made in approximately July of 1964 
at [sie] this time a shallow cofferdam will 

be constructed across the channel and be- 
yond its banks to an elevation ‘sufficient to 
maintain: diversion through the tunnel. 
Clearing operations will have all been 
completed therefore, no excessive debree 
[sie] is anticipated. Periodic cleaning of 
the trashrack will be done. as required to 
maintain a normal flow through the tun- 
nel. It is anticipated that a shallow dike 
will need to be constructed in the vicinity 
of the Francis Creek: Bridge to forestall 
inundation of the Lost Creek Road ‘tem- 
porarily being used by the public. - 
VI, Itis intended that prior to. the run- 
off in May or June of 1965 the dam em- 
bankment will be > completed to its max- 


imum elevation and the 1965 Scie: ruu- 


off will therefore require no control other _ 


than the normal backup in the event the 
flow exceeds the capacity of the tunnel. ~ 

-VIIt. It is not anticipated. that. flash 
floods will be encountered in this area, 
however; should they occur the water will | 


be permitted to pass over the dam em- —— 
pankment and any damage done by this | 


passage will be properly repaired. 


The appellant contends that its 
dewatering plan was rendered inef- 


fective when it was obliged to exca- 


vate in lower elevations (Appellant 
Posthearing. Brief, 108). For ex- 
ample, on October Z, 1963, two days 
before bedrock was onic. a large 
stream of water was reported by 
Myr. Wilcox as flowing continuously _ 
into the bottom of the cutoff trench . 

at the easterly end (Government — 
Exhibit B-302, p. 43). Thereafter, _ 
the appellant utilized outlet pumps: 


of 8-inch and-12-inch diameter in 


order to remove the inflowing 


-water.*1 


However, by N sone 8, 1963, : & 
large quantity of water was flow- 
ing into the bottom of the trench, — 
making it difficult to excavate for 
erout cap with hand shovels (Gov- 
ernment Exhibit B-302, p. 87). And. 
so, on November 12 and 138, 1963, 
J. S. Lee & Sons, a drilling com- | 
pany hired by appellant, installed 
16-inch and 12-inch diameter wells _ 
with steel casing upstream and 
downstream. These wells were in- 


tended. to intercept the. water seep- 


ing in (Government Exhibit B- . 
302). See the winter of 





4 Appellant Exhibit: (C-245, pp. 154-55; 


Government Exhibit B-302 (October 21, eee 
p. 64. — 
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1963-64, . PGi. December 1963 
through February 1964, the ap- 
pellant operated pumps in the wells 
and in the cutoff trench. All of this 
resulted in additional expense and 
delay, according :to the contractor 


(Appellant Prehearing Brief, 83). 


| 1964 Creer in the Cutoff 

| Trench ~ =e 

| | Vadeeaeae to deseribe 1964 Op- 
erations appellant’s counsel asserts 

(Posthearing Brief, 121): | 


[R]esumption | of the core trench exca- 
vation and foundation preparaton. were 
prevented by the ‘action of water causing 
substantial sloughing of material into the 
core trench;. second, the spring. runoff 
caused. the core trench to become and re- 
main flooded for a substantial period; 
third, after again pumping the core 
trench, the Contractor-was required to 
re-excavate the core trench and perform 
substantial cleanup to.remove the ma- 
terial which had sloughed .and washed 
into it; fourth, it was not until Septem- 
ber 1964 that the cleanup and founda- 
tion preparation could be completed so 
as to permit placement of any: Zone 1 ma- 
terial in the core trench. - 


All of these Jevslonmients are’ ee 
acterized by the ‘contractor as “ad- 
verse effects’ ea tO" ‘the 
Government. ~~ | 
As we have seen, between Penwith 
oe 1963 through- Fobruary 1964, the 
appellant operated pumps from the 
deep wells and from the bottom of 
the core trench. ‘On February 27, 
with the advent.of Mr. Lyle Doak 
as superintendent, -it changed its 
methods and elected.to pump clean 
«water from the creek into the trench 
(Appellant Exhibit C-62, p. .3). 
This was done in:an effort to mini- 
‘taize the erosion which was'then oc- 
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curring as a result of the movement 


of water into the trench. (Govern- 
ment Exhibit B-354). The Govern- 


ment did not object.to this pee 
dure (84: Tr. 37 85-86). = 


- Appellants dewatering problems, 
already serious because of seepage, 
increased as excavation deepened, 
and then reached monumental: pro- 
portions with the spring runoff in 
1964, The appellant’s stream diver- 
sion plan had been designed :for the 
more shallow depth:and also for di- 


version during the summer and ‘fall 


of 1963. The delay allegedly caused 
by excavation to.a greater depth 
brought the. excavation and. Sou 
ing operations into ‘the spring. 
‘The diversion. plan employed by 
the appellant consisted. of a trash- 
rack at the upstream end-of a chan- 
nel dug: through thé left side‘of the 
site (Government Exhibit, B-366). 
The appellant had an operating 
road i in the center of the channel. In 
order to.-maintain the road there, on 
March 19 and April 2, 1964, prior 
to the spring runoff, the contractor 
removed the original bypass culvert 
on the left abutment and installed 
five larger:culvert pipes for diver- 
sion of the spring runoff on the 
rock face’ of the east abutment. 
Three of them were placed. under 


the road. 


: Flydrographs’ of ee Creek were 


incorporated. into the specifications 
(Drawings 526-D-2764 and 526-D- 


9747), so that a. contractor could 


schedule his operations and prepare 


his diversionary scheme in the light 


of the data. They show momentary 


beaits of up to 730. cubic feet .per 
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ssecond. However. the U. 8. Geologi- - | 
cal Survey stream-gauge records for 


‘Lost Creek near the damsite (Gov- 
ernment Exhibit B-475) indicate 
_ ‘that the highest momentary peak of 
flow during the spring and summer 
of 1964 occurred.on May 15, 1964, 
cand amounted to 215 cubic feet per 
second, which is substantially below 
the peak range shown in the 
drawings. - 


It developed, nevertheless, that 


tthe culverts were unable to handle 
the water from Lost Creek. Accord- 
ing to the appellant, the culverts 
were satisfactory for normal runoff 

“but not for spring runoff. The Gov- 


ernment contends that the diversion — 


scheme «did | not: “work because the 
contractor failed to remove the éov- 


the upper two. culverts” (Govern- 


%Inent Posthearing Brief, 119). On. 


“May 18, 1964, at the peak of the 
spring: runoff ‘the ‘water exceeded 
the capacity of the culverts, over- 
topped the banks of the channel, and 
flowed into the:cutoff trench which 
was already full’ of water.4? = 


As a result, ‘considerable material 
“was washed by the stream into the 
cutoff trench, all of which had to.be 

removed. ‘Tt was estimated : that the 
‘material which had sloughed and 


washed into the trench after Decem- | 


“ber 1963, reached approximately 20 
feet in’ depth : above the bedrock in 
the bottom of ‘the trench (84 ‘Tr. 
8793-94 ; 38 Tr. 4277 ). ; 

- 2 34 Tre 8789 : “Appolidnt exhibit C-62, ‘Dp. 


3; ‘Government: Exhibit =  (May’ 14, 1964), 
: B. 218. vi _ 


~The appellant. commenced dewa- 
tering operations by means of a. 
6-inch centrifugal pump which ex- 
pelled the water into the stream, on 
or. about June 10, 1964, Pumping 


operations were ‘impeded by mud 


and fish which clogged the pump. 


After several weeks of continuous 


pumping, the water level was low- 


ered to a point where appellant 


could begin reexcavation in the 


‘trench. Renewed excavation of the — 
accumulated and wet material was 
under the supervision of Mr. Harold 
Angel, who became earthwork su- 


perintendent in. March 1964. | 
The appellant utilized a front- end 
loader to clean up the mud on that 


part of the. ramp. which had been 
excavated in 1963 near the left abut- 
-ers from the dowtistream ‘eidsof . ment, on.the. downstream side. The 
| material that was. removed i in this. 


fashion was placed. upstream from 


the Zone 3 material on the dam 
, foundation. The equipment was re- 
quired to enter the. ramp going for- 
ward and then exit in reverse after 


loading. It-was necessary to. employ | 
a bulldozer as. auxiliary power in | 


order. to pull.the front-end. loader 
back out.of the ramp. After the 


ramp cleanup was completed, appel- 
lant proceeded to.build a roadway 


on the TAP Out. OF rock oe 
cut... 


The orien thew! ie ieneed 
reexcavation of the cutoff trench by 


means of a dragline which was used 
_to load.the reexcavated material into | 

anend dump. In view of the slipper- 
_iness of the ramp, it was necessary to 
_utilize a TS-24 scraper with the ad- 
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dition of a D-8 bulldozer in order to 
‘ascend the ramp with the reexca- 
vated material. | 

‘When the reexcavation had pro- 
ceeded to a point where a piece of 
equipment could get into the bottom 


of the trench, a 933 Caterpillar. 


— Joader was placed there. In the area 
toward the right abutment the 
loader was used to push the material 
toward the dragline for removal. 


Some of the material was placed on 


top of the Zone 3 embankment 


downstream. Most of the material — 
was hauled up over the existing 


Zone 8 embankment downstream 
- and wasted or stockpiled. 
While reexcavation was taking 


place, the appellant continued the 


pumping operations. The appellant 
also resumed work on the grout cap 


excavation and concrete placement 


preparatory to grouting. Appellant 
found after excavating that “rock 
had sloughed off around the grout 


cap and left the grout cap sticking 


up inthe air * * *.” Asa consequence, 
not having the required depth for 
the grout cap for grouting, appel- 
lant “had to take some of it out and 
reexcavate and pour new grout cap 
in the bottom of the trench. mM ” (84 Tr. 
8795-96) 

As for the grouting itself, Pre- 


pakt never returned to the job and. 
appellant was obliged to obtain a 


new grouting subcontractor, Conti- 
nental Drilling Company, by sub- 
contract entered into June 10, 1964. 
_ Continental commenced grouting 
operations in the foundation on July 
98, 1964. Apparently the work was 
done according to plan. However, 
appellant is seeking to be compen- 
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sated for changes in unit price costs 
to it and its obligations, as compared — 
to those 1 in the Prepakt subcontract. 


Cleanup 


“The ee area, of eine that 
arose in connection with the cutoff 
trench relates to final cleanup of the 
trench following excavation. To 
perform the cleanup, appellant had 


. placed french drains consisting of =. 
perforated drain tile positioned in 


excavated trenches with . crushed 


rock over the drains. On the. up- 
stream side of the trench bottom ap- 
pellant placed two 18-inch housing 


culverts for pumps, and on the 
downstream side one culvert. 

The controversy occurred when 
the Bureau imposed allegedly “im- 
possible requirements” in comple- 


_tion.of the cleanup. Mr. Karl Chris- 
_ tensen, who succeeded Mr. Woods as 


the Govecnmank's project manager, 


_is said to have-insisted that the shale. 


on the north side of the grout: cap 
must be diry and as clean as the lime- 


stone bedrock at the east end of the 


trench before allowing the clay to be 


placed on it. ‘Tt is the appellant’s 


position that as soon as the shale is 
hit with the air nozzle, during the 


. cleaning process, it breaks into small 


pieces and if dry, leaves the surface 
looking very dusty and that if water 
is used . on it, it turns to muddy 


clay.“. The Government. contends, 


however, that me cleanup it re- 


43 Appellant Posthearing Brief, 129; Pautes 


a diary entry of Mr, Wilcox, dated Septem- 


ber 5, 1964 (Appellant Bxhibit C246, p. 677), 
purporting to indicate that Mr. Wilcox dis- 
agreed with Mr. Che svenen regarding the 
scope of the cleanup. 


Brief 


> smatertal » commenced, 
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quired merely eoniplicd with Para- 

graph 68 of the specifications and 
- did not constitute harassment of the 

contractor. | | 


Backfill, of the Cutoff Trench 


On. September 5, 1964, approxi- 
‘nately one year later than origin- 
ally planned, the cutoff trench ex- 
cavation was completed and the ap- 
pellant was ready to backfill the cut- 


off trench with Zone 1 material, 


which is intended to serve as an im- 
_ pervious barrier and is known as the 
core of a dam. Inasmuch as the Zone 
- L material must withstand the water 
pressures, conrpaction by means of 
the sheepsfoot roller, the tamping 
roller, is prescribed to insure a 
“bonded:. homogeneous, impervious 
“AIL” (58 Tr. 5752). 
Backfilling of the trench al- 
legedly presented the appellant with 
a number of problems. It was re- 
quired to commence the actual place- 
ment and compaction of Zone 1 ma- 
terial at the 60-foot depth rather 
than at the 28-foot depth as plan- 
ned. In addition, access to the bot- 
— tom of the trench had been dimin- 
ished because the upstream and 
downstream dam embankment areas 
were higher than anticipated be- 
cause of the placement thereon of 
the material which was reexcavated 
in 1964. Finally, the appellant 
s charges. the Government with im- 
posing ‘harsh and unreasonable 
compaction requirements. during 
backfilling (Appellant Posthearing 
f, 130). 
od net as. placement of the Zone 1 
and after 


grouting had been las. seep- 
age of water out of the cutoff — 
trench floor was detected. The water — 
would seep into and soak the back- 
fill that had been placed (89 Tr. 
4316). The grout had not sealed off 
several small springs in. the rock 
(which was, according to Steenberg, 
the Government’s responsibility 
since it allegedly controlled the — 
amount of grouting installed). — 
At the time backfilling with Zone 
1 material commenced, appellant 
already had a dewatering system in 
effect, pursuant to Paragraph 47 of — 
the specifications, consisting of 
french drains operated by pumps. 
After the seepage was encountered, 
the contractor contends that the 
Government specifically directed it © 
to install an additional system util- 
izing drain pipe to pump out the 
water (89 Tr. 4316-17). The Gov- 
ernment, however, claims that, the 
contractor was free to use any 
methods it wanted to and that no — 
direction was given. 


This additional system. required 
installation of an estimated 2,500 
lineal feet of pipe in all. Some of 
the pipe was placed in trenches in 
the floor of the cutoff trench in an — 
irregular pattern designed to en-— 
hance interception of the water 
coming through the rock. To fit the 
irregular trenches bending of the 
pipe by means of a cutting torch was 
necessary and the pipe was then 
welded together and perforated. | 
Some 30 to 40 vertical pipes were — 
connected to those laid horizontally | 
in the cutoff trench floor. These were | 
subsequently grouted. Inasmuch as 
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backfilling was continuing at this 
time appellant was obliged to per- 
form a substantial amount of hand 
compaction around the pipes, even 
after the fill was of sufficient height 
to permit use of the Zone 1 tamping, 
or sheepsfoot roller, because of po- 
tential damage to the pipes from 
that type of roller, Additional in- 
trusion of moisture during the back- 
fill operation required the appellant 
to haul in rock and place it by hand 
and by front-end loader on the out- 
side edge of the Zone 1 slope (39 Tr. 
| 4317-21), 

In nlneine the Zone 1 material the 
appellant was also compelled to use 
hand compaction with pneumatic 
compactors, instead of the sheeps- 
- foot rollers, when it worked in the 
bottom of the trench. This was 
caused by the lack of room in which 
to maneuver the heavier equip- 
ment.** Compaction by sheepsfoot 
rollers (instead of by hand) could 
not commence until the Zone 1 back- 
fill had been placed to a level ap- 


proximately 20 feet abou the bot- | 


| tom of ‘the trench. 

* Placement of the material was 
| difficult, Only borrow from Borrow 
Area No. 2- (which was down- 


stream) could ‘be used because of 
transportation ° problems c 39° Tr. 


4334), Even. so it was necessary to 


transport the Zone 1 material from 


Borrow Area: No. 9 first down. into 


the’ valley floor, then up ‘an ap- 


proach ramp and over the down- 


_ stream ‘Zone 3 ernbankment, and ul 


timately into the cutoff trench, 


i Hand: compaction: etnoas. also: were, stibed: 
in compacting against the abutments and 


around: the dewatering pipes (34. Tr, 3796-97).- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | | 


(79 I.D. 


The appellant also contends that 
it was required to utilize multiple- 
handling techniques, at a great loss 
of ‘efficiency, in placing the first 10 
feet of Zone 1 backfill (39 Tr. 4337). 
The Zone 1 material had to be 
dumped on the upper portion of the 
trench ‘ramp; then pushed with a 
bulldozer to a dragline which depos- 
ited the material in the trench, and 
then the material was spread by 
means of a front-end loader. In 
placing the next 10 feet of backfill, 
the appellant continued the dragline 
operation but was able: to use a 
larger bulldozer together with the 
front-end loader. — 


Compaction of Zone r Material 


"While the contractor. was placing 


Zone 1 material in the dam embank- 
ment. between September and No- 


vember 1964, the Government re-_ 
jected certain. of ;the proposed. fill 
and ordered. removal of, other. fill 
already placed, onthe ground that 
the-compaction: thereof did not com- 
ply: with the specifications. In appel- 
lant’s view the “excessive, compac- 
tion. requirements” SO imposed upon 
it by the Government constitute the 
“most. invidious”. of, the Govern- 
ment’s actions, or omisions, relating 
to. the Zone. 1 backfill. (Appellant 
Posthearing Brief, 139)... 


The appellant. contends thst the 
Garamncnts «rejection criteria. . 
were based upon. the utilization: of 
the Proctor “D” value compaction 
density’ test: that: was not.a part of 
the specifications. According to the 
appellant the:specifications applica- 


ble to compaction contain no specific 
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provision relating to density other 
than the requirement that 12 roller 
passes be made over the material 
(Appellant Posthearing Brief, 
141). The “D” ratio test’ was con- 
tained in the Government’s design 
considerations as the applicable 
standard | ( Appellant: Exhibit C- 
20), but was allegedly. withheld 
from the contractor. In addition, 


the Bureau is said to have conducted . 


the compaction density test. under 
improper conditions, while equip- 
ment was being operated (54 Tr. 
5978-79). 

_ As a consequence of the Bureau’s 
actions: regarding compaction, the 
appellant claims it : 


sas * had a lot of additional expense 
in-reaching this extra high density re- 


quirement * * * [and it] had. * * * 


more earth to compact *.* * there was 
more to be hauled in, so the more [it] 


hauled in the more lit] had to compact, - 


(39 rr. 4332). 


The appellant contends that it was 


not. paid for the special compaction 


of Zone 1 material j in the dam where | 


Zone 1 joins Zone 2, or Zone 14 joins 
excavation embankment, and also 
around. grout. Pipe: ‘(Exhibit No. 
100). - 

The provisions applicable tae com- 


| paction are: Paragraphs 62, 63, eo 
64. 45 0 7 





. Phe seriaeat Gavisaes asfollows:: | 
“ABD: Embankment Construction, General 
. * * * ' * * * * 

“th, Placing. provisions. —Construction of the 
dam embankment shall be subject, to. the fol- 
lowing placement conditions: - cds 

ne On oe, ee a ee re 
(5), The slopes of transverse bonding. sur- 


faces. (surfaces normal.to the centerline: crest 


of dam). between, previously completed portions 
of Zone 1 embankment and Zone 1 embank- 


‘There are three key provisions of 
Paragraphs 62 and 63 respecting 
Zone 1 placement. The material is” 


to be ee in horizontal liits 





ment to ‘be ‘placed shall ‘not. che ahospat than 
8:1. Slopes of transverse bonding surfaces 
between previously completed portions of 
Zones 2 and 3 embankment and Zones 2 and 3 


embankment to be placed: shall : gs be steeper 


than 1 and 1/2:1. 
“c, Measurement and payment._* * * | 
“Bxcept for. riprap, the payment for placing, 
conditioning on the fill, and compacting will 


_ be in addition to the payment made. for.the. 


excavation and transportation of the required 
materials. Payment for the excavation of the 
materials shall include the cost of excavation, 
preconditioning the material as required,. 
transporting materials, and rehandling exca- 
vated materials deposited temporarily in: 
stockpiles. It may be feasible to transport a 
portion of the materials which are excavated 
for, other parts of the work and which are 
suitable for embankment construction, di- 
rectly to. the embankments at the time of 
making the excavations, but the contractor 
shall be entitled to no additional. compensa- 
tion above the unit prices bid in the schedule 
by reason of it. being necessary, or required by 
the contracting officer, that such excavated 
materials be deposited temporarily in stock- 
piles prior to being placed in the embankment. 


~The cost. of preparing bonding surfaces, in- 


cluding excavation of: keyway trenches and 
refilling. such trenches in. transverse bonding 
slopes, and all other operations. required to. 
secure adequate bond between embankment in 
place and embankment to. be. placed shall be 
included in the unit prices bid. for items of 
constructing embankments, %: ‘de ar wR 
: *  * * ge ee Sa 

“G3, Harthfll. in Dam ‘Embankment, Zone 1 

“a, General.—-The earthfill, Zone:1 portion 
of the dam embankment’ shall: be constructed 
in accordance with this: paragraph. 

“pb. Preparation: of foundations.—No mate- 
rial. shall:-be- placed. in: any Section. of the 
earthfill: portion of. the: dam:-embankment until 
the .foundation: for that: section: has Deen un- — 
watered, suitably prepared, and: has been ap- 
proved by. the contracting officer.: All portions 
of excavations made for test: pits or other 
subsurface: investigations- and:all other exist- 
ing cavities,. fissures, and. irregularities found 
within the area to be: covered: by earthfill, 
Zone 1, which. extend: below-.or beyond. the 
established lines of. excavation for dam em- 
bankment foundation, shall be:- filled. with. 
earthfill materials:-and. compacted:as specified 
for earthfill in dam embankment, Zone 1, and 
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which are to be compacted to layers: 


- not more than six inches in thick- 
_ness after rolling. The material is to 
be rolled 12 times with the particu- 
lar roller specified. The material is 


to have a uniform moisture content. 


which is to be slightly below opti- 
mui. As for the provisions concern- 
ing special compaction of Zone 1, 





Piette therefor will. be made as provided 
- for earthfill in Subparagraph h. 
* * * as * * ‘* 

“a. Moisture control.—The moisture content 
of the earthfill material prior to and during 
compaction shall be distributed uniformly 
‘throughout each layer of the material. The 
‘allowable ranges of placement moisture con- 
tent are based on design considerations. In 
general, the average placement moisture con- 
tent will be required to be maintained slightly 
below the Bureau of Reclamation laboratory 
standard optimum condition. This standard 
optimum moisture content is defined as, ‘That 
moisture content which will result in a maxi- 
mum dry unit weight of the soil when subjected 
to the. Bureau of. Reclamation ‘Proctor Com- 
paction Test.’ 

“The compaction tests will be made by the 
Government. The Bureau of Reclamation 
Proctor Compaction Test is the same as ASTM 


Designation: D 698—-58T, except that a 1/20- . 


<ubie-foot compaction mold is used and the 
rammer is dropped from a height of 18 inches. 
“As far.as. practicable, the material shall 


‘be brought to the proper moisture content in | 


the borrow pit before excavation, as provided 

in Subparagraph 59c. Supplementary water, if 
required, shall be added to the material by 

sprinkling on the earthfill and shall be mixed 
uniformly throughout the layer. 

“e, Placing —The distribution and grada- 
tion of the materials throughout the earthfill 
shall.be such that the fills will be free from 
lenses, pockets, streaks,. or layers-of material 
differing substantially in texture or gradation 
or moisture from the surrounding material. 

The combined excavation and placing opera- 


tions shall be such that the materials when. 


compacted in the earthfill will be blended 
sufficiently to secure the ‘best practicable de- 
gree of compaction and stability. Successive 
loads of material shall be dumped on the 
earthfill so as to produce the best practicable 
distribution of the -material, subject to the 


approval of the contracting officer, and. for © 
this purpose the contracting officer may: desig- | 
nate the locations in the earthfill where the _ 
individual ‘loads shall be deposited, to the end 
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contained in Paragraph 64, the key 


term is that the special compaction 
is to be equal to that obtained with. 
the adjacent roller compaction. 

At the hearing, Dr. Jack W. Hilf, 
Chief Designing Engineer. for the 
Bureau of Reclamation, discussed 
the meaning of the specifications, 


He testified that the failure to ob- 





that the most impervious materials shall be 


placed in the central portion of the earthfill 
and the more pervious materials shall he 
placed so that the permeability of the fill will 
be gradually increased toward the upstream 
and downstream slopes of the earthfill. 

‘‘# # & The material shall be. placed in the 
earthfill in continuous, approximately horizon- 
tal layers not more than 6 inches in thickness 
after being rolled. * * * 

“f Rollers.—Tamping rollers shall be used 
for compacting the earthfill. The rollers shail 
meet the following requirements : 

+ + ¥* * * b a 


‘oe, Rolling.—When each layer of material 
bas been conditioned to have. the required 
moisture, as provided in Subparagraph d., it 
shall be compacted by passing the tamping 
roller over it 12 times, and when compacted 
the density: shall be essentially uniform 


‘throughout the layer. If the moisture content 


is less than that required, the rolling shall not 
proceed except with the specific approval of 
the contracting officer, and, in that event, 
additional rolling shall be done, as directed 
by the contracting officer, to obtain the. re- 
quired compaction, and no adjustment in 
price will be made therefor. If the moisture 
content is greater than that required, the 
material may he removed and stockpiled for 
later use or. the rolling shall be delayed until 
such: time as: the, material has dried so that 
it contains only. the required iImoisture: content, 

and .no adjustment in: price will be. made on 
account of any operation of the contractor. in 

removing and stockpiling or.in drying the 
materials. If, with the required moisture con- 
tent, it is found desirable to roll each 6-inch 
layer more or less. than 12 times to obtain the 
required compaction, the number of rollings 
shall be changed accordingly; as directed by 
the contracting officer, and adjustment will be 
made in the unit price bid for earthfill in dam 
embankment, Zone 1, in the amount of 35/100 
cent per cubic yard for each ‘additional or. 


‘lesser: number.of.rollings. required. 


‘ h, -Payment.—Payment for earthfill in 
dam’ embankment; Zone.1, will. be madeiat. the . 
unit Pete Rees euble at bid. therefor: in the | 
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tain a “D” value of 98 percent fol- 
lowing compaction in the dam 
Ieant either that the contractor had 
not rolled the material 12 times, or 
it did not have the proper moisture 
content (too wet or too dry), or it 
had: been: compacted in too thick. a, 
lift (58 Tr. 5878). 
Therefore, based upon Dr. Hilf’s 

testimony, the Government’s posi- 


schedule, which unit price shall include the 
cost of placing, supplementary wetting, and 
roller compacting the earthfill material in dam 
embankment, Zone 1: Provided, That an ad- 
justment of the unit price bid will be made 
in each case in which it is required that the 
contractor make more or, less.than 12 roller. 
passes as provided. in Subparagraph g. Where 
portions of. the earthfill in. dam. embankment, 
- Zone 1, require special compaction, payment 
thereto will be made as provided in Para- 
graph 64. 

“64. Specially Compacted Earthfil,: Zone 

‘In the locations listed below, the earthfill, 


Zone 1, shall be ‘specially compacted as 
specified herein : i 2 
* * +  * | #  .# 


**h, Portions of . the. earthfill in dam ein- 
bankment, Zone 1, where: designated: by the 
contracting officer at steep and irregular abut- 
"ments, and on rough and preg ula em- 

bankment foundations. ae 

“Material use in ‘specially compacted 
earthfill shall conform to materials required 
for dam embankment, Zone 1, The material 


shall. be obtained from excavation in ‘Borrow’ 


Areas No, 1, 2, and 4. 

“All specially compacted earthfill, Zone 1 
material shall be placed in-accordance with 
Subparagraph 68e: Provided, That earthfill; 
Zone 1 material:to be specially compacted: may 
require. . -placement.-in. layers . thinner:. than 
those. required for roller compaction of Zone.1. 
material to obtain the desired compaction with. 


the. equipment used... ‘Where the foundation or. 


compacted . surface of. any layer is toa: smooth 
to bond properly with the succeeding layer; -it 
shall .be. searified or.. otherwise. roughened -to 


provide. a satisfactory bonding: surface: before. 


the next layer of earthfill material. is placed, 
When each layer or. material has been. condi. 
tioned to. have the. required moisture . content, 


it shall. be compacted: by special. rollers,: 


“mechanical . tampers, or by other approved 
_ methods... All. equipment and. methods. -used, 


shall be subject. to. approval... The moisture 


control. and. compaction shall be equivalent. to. 
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tion is that the “D” ratio is not an 
extra contractual test but is only an 
accurate measure of the contractor’s 
compliance with the specifications. 
That is, the “D” value merely meas-. 


ures whether.a contractor has, in 


fact, rolled the layer in question 12 
times, whether the material has the 
uniform moisture content required, _. 
and whether the material has the 

proper thickness of lift.** 





Ry 


that obtained in the earthfill placed in the — 
dam embankment in accordance with Sub- 
paragraphs 63d:andg. 9°: 7 


“Measurement, for payment, of specially: . 


compacted: éearthaill, Zone .1, will be made of . | 


the material specially compacted, as provided. 
in this paragraph, to the. lines, nd grades 
shown on. the drawings or otherwise estab- 
lished by: the contracting: : officer. Under be 
above, measurement, for payment, of specially 
compacted earthfill at steep and irregular dam 
abutments will be limited to a thickness of 2 


feet measured horizontally from the average _ 


contacts where practicable, or as otherwise 
determined by the contracting officer; and 
measurement, for payment,’ of. specially. com- 
pacted. earthfill on rough and irregular em- 


bankment foundations - will be made in the — 


most practicable manner as— determined by 
the contracting officer. ‘Payment for specially _ 
compacted earthfill, Zone “1, will be ‘made at 
the unit price per cubic yard: ‘bid..therefor in 


‘the schedule, which unit price’ shall include — 


only the ‘cost of placing, ‘moistening, » and 
specially compacting. the earthfill, Zone 1 maz: 
terial. Payment for excavation and, transpor- 
tation of the material used in specially com- 


pacted earthfill, Zone i, will-be made at the 


unit price per cubic yard ‘bid in the schedule 
for excavation in borrow. areas and. SPEnEBOELS 
tion to dam embankment.” | 

46 Government Posthearing Brief, 330. tthe ? 
appellant, ‘however, at 144 of: its ‘Posthearing 
Brief, points. to: the testimony. of. Mr.. Fred 
Walker (54 Tr, 5987-89), who directed the 
préparation ofthe désign | considerations, Mr. — 
Walker. Stated that both the. moisture varia- 
tion and’ ‘the type of ‘eompacting equipment 
used had..a-. . significant bearing on. the “D” 
ratio. He said that there are many varieties 
of’: power -* tamping : ‘machines available - with | 
each. producing a different result. Review of 
Mr’ Walker's: testimony indicatés that he was _ 
referring to special compaction. Tae Ines: and 
not roller equipment. 
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_ Administration of. Compaction 
| ‘Testing 


| The Conmnent hag sanecaed 


that “there were discrepancies * * * — 


by certain field personnel” in the ad- 


ministration of :the specifications, 


‘Including the test methods em- 
ployed (‘Posthearing Brief, 331). It 
isis undisputed that:the Bureau de- 
signers at Denver ‘instructed the 
field forces to: use the 95 percent “D” 
value as a basis for rejection: ~~ 


' However, as described by Mr. 


- Wilcox, Mr. Christensen, who was 
his immediate supervisor, instructed 
him to obtain “D” values of 100 per- 
cent (Appellant Exhibit C-246, pp. 
676-7). Thereafter, Mr. Christensen 
reduced the required ratio to 98 per- 
cent (52 Tr. 5807-08). Mr. Chris- 
tensen’s instructions were enforced 
for approximately one month when 
the contracting officer’s representa- 
tive countermanded them and in- 
structed Mr. Wilcox to return to the 
designer’s criterion of 95 .percent 
“D” value (52 Tr. 5810). The con- 
tracting -officer’s representative was 
Mr. C, E. Klingensmith who suc- 
ceeded Mr. Woods in that capacity 
on September 29, 1964. 

The Covertinent has “admitted 
that Mr. Christensen issued some in- 
structions which were somewhat. be- 


_ yond the intention of the designers 


as to” compliance with the contract 
standards (Government Posthear- 
ing Brief, 338). Nevertheless, the 
Government questions if “the con- 
tractor has been put to any addi- 
tional expense ‘by virtue of Mr. 


Christensen’s erroneous instructions 
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| which were in force for something 


less than a month.” 47 

Mr. Walker testified that the nor- 
mal reje jection percentage anticipated 
is approximately 16 percent (55 Tr. 
6098). According to Government 
Exhibit B-411, however, it is said 
that only 17 out of some 200 roller 
tests were rejected, which is less 
than 10 percent and considerably 
under the normal percent - | 
rejection,*® | 

The Government’s position, also, 
is that the appellant has not re- 
quested any relief under the avenue 
provided for in the contract, Sub- 
paragraph g. of Paragraph 63. Sub- 
paragraph g. calls for “adjustment 
* * * in the unit price bid for earth- 
fill in dam embankment, Zone 1, 
in the amount of 35/100 cent per 
cubic yard for each additional * * * 
number of rollings required.” 

In addition to claiming that the- 


_ Government imposed excessive com- 


paction requirements, the appellant 
contends that the Government “ex- 
acerbated” the problem by conduct- 
ing the tests improperly (Appellant 
Posthearing Brief, 152). Mr. Walk- 
er conceded that on September 25,. 


“Government Posthearing Brief, 334. The 
appellant, contends that “the records of ‘test- 
ing on Hxhibit B-411 indicate” that the 
Government did not revert to the 95 percent 
standard (Appellant Posthearing Brief, 153). 
' 4854 Tr. 5964. Mr. Walker testified that a 
total of 353° tests were made, consisting of 72 
power tamp, 47 pneumatic : roller, and 234 
roller compaction. There were a total of 41 to- 
47 rejections: 18 to 17 power tamp, 11 to 13: 
pneumatic roller, and 17 roller compaction. 
He indicated that 26. of these tests were 
borderline. Ten were rejects, eleven were not 
rejected, and the others were so close that 
he supported the field personnel in rejecting 
them because they were matters of judgment 
(54 Tr. 5958-60). 
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1964, the Gopertincab field person- 


nel ‘performed the density test 


while other equipment. was being 
operated. He “told them not to take 
a test where the equipment. was 
working because the vibration 

might disturb ‘the results” Ora Tr. 
5978-79). | 


Special Compaction : _ . 


In the course of appellant’ ae 
watering Operation in the cutoff 
trench, it installed. three corr ugated 
metal standpipes of 18-inch di- 
ameter.*? On or. above the excava- 
tion slopes 1 in overburden, the appel- 
lant also installed grout riser pipes 
in order that the rock drains it had 
used in the cutoff trerich | for de- 
watering could be filled. with grout. 
As the contractor -was unable to 
compact Zone 1 embankment :adja- 
cent to the standpipes or the grout 
riser pipes with the sheepsfoot roller 
it was using, appellant.elected to at- 
tain this compaction a using pneu- 
matic tampers. 

The dispiite here is over the 
quantity of special compaction per- 
formed. The contractor contends 
that the quantity of. material com- 
-pacted around the standpipes by the 
special compaction methods should 
be computed for payment under 
Item 14 of the contract bid schedule 

ae compas earthfill, Zone 

1). 

‘Fhe iConsrunent asserts that the 
special’ compaction of material 


around the —— is a cost gov-. 


# The. Lohans are shown, . auanked jin 


green, on Government Exhibits B-399 through 
 B~404. 


erned by the terms of Subpara- 
graphs c. and d. of Paragraph 47 of 
the specifications, relating to. re- 
moval of water from foundations 
and payment for diversion and care 
of the stream during construction. 
It is the Government’s position that 
under those provisions the appellant 
covered or. should have covered the 
cost. of © ‘such special _ compaction 
ar ound the standpipes under the de- 
watering item. The Government 
maintains that payment under Bid 
Item. 14 was | not applicable to this 
expense. 

The Government also asserts that 
it made payment for specially com- 
pacted Zone 1 under Item 14 in ac- 
cordance with Subparagraphs a. 
and b. of Paragraph 64. They pro- 
vide that special compaction shown 
on the drawings and under Sub- 
paragraph b. is to be placed in por- 
tions of Zone 1 embankment. at 
steep and irregular: abutments and 
on rough and irregular embank- 
ment foundations. Payment was 
made pursuant to the “measurement 
for payment” clause of Paragraph 
64 quoted supra. According to the 
contracting officer, the “quantity of 
special compaction included all 
compacted embankment below ele- 
vation 5,780, the Zone 1 along both 
abutments, and some Zone 1 com- 
pacted around irregularities on the 
upstream and downstream slopes of 
the core trench” (Exhibit No. 251, 
par. 215). | 

In addition, the contr acting offi- 
cer found that in connection with — 


Bid Item 14, the contractor had a 
substantial underrun (Exhibit No. 
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251, pars. 188 and 189). He deen 
mained that the actual or expected 
final quantity performed was 4,458 
cubic yards, while the estimated 
quantity was 8,000 cubic yards. Mr. 


Angel, however, testified that on the 
basis of his experience in directing 


the’ compaction. of Zone 1, he did 
not consider an underrun to have 
been possible (39 Tr. 4331). 

‘Under Paragraph 18 (Quantities 
and Unit Prices) of the specifica 


tions either party 1 1s entitled. to an 


price “ihn the’ actual quantities of | 


any of the items marked in the 


schedule with an asterisk amount to . 


- more than 120 percent or less than 
80 percent of the estimated quanti- 


ties. Item: 14 is so designated on the 


bid schedule. 


Subparagraph a of Paragraph 


18 governs the procedure to. be fol- 
lowed. in: the event, of.an underrun. 
Subparagraph:e. provides:.. 


e. When thé ‘dctual quantity ofan item - 


is. less than’ 80 percent: ‘of the estimated 
quantity, final payment: for,;the item will 
be computed by, applying the. unit price 


bid in the schedule to the actual quantity, 


and then adding to the result. an amount 
obtained by ’ applying to the number of 
units of underrun below the 80 percent 
of. the estimated quantity, a. reasonable 
allowance per unit for the contractor’s 
mobilization and other fixed 7 relat- 
ing thereto, . 


“According to the contracting of- 


ficer, that quantity of the underrun 
amounting to 1,942 cubic yards 
qualified for adjustment under 
Paragraph 18e (Exhibit No. 251, 
pars. 188, and 189). “However, the 
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pellant did not submit its proposal 
of a reasonable allowance per unit 
for its mobilization and other fixed 
costs to be applied to the underrun.. 
In the absence of such cost data 
from the appellant, he denied any 
adjustment “on the grounds of lack 
of evidence.” 
We now turn to Change Otder No. 

1 which relates to the cutoff trench 
claim. 


‘Order F or Changes No. 1 | 


. Order For Changes No. 1 was is- 
sued by the contracting officer on 


April 16, 1965 (Exhibit No. 2). It : 


ordered’ the following. -change “in 


the drawings and/ or specifications” : 


et 50 Confirming earlier: field instructions. 
to you during the summer of 1963, and 
in order to eliminate possibility of water © 
percolation under the dam after comple- 
tion, you are directed to excavate the 
cutoff trench. between Stations 5-450: and 


| T4518. to revised slopes and grades as: 
staked by the Government in the field 


and as directed by. the contracting officer, 
Since you had already completed: on Au- 


- gust 30, 1963, excavation’ of the cutoff 


trench to.a depth.of 28 feet (elevation 
5802. 3) at the time the cutoff. trench Wasi 
restaked to a new depth with revised 
slopes, you were requested to return men 
and: equipment to the cutoff trench area 
which was restaked.:The work you per-. 
formed. involved excavating . to revised 
grades and slopes in an area previously 
excavated ; thus, accessibility was de- 
ereased aud the excavation had to be per- 
formed by: more costly methods than was. . 
the case under the originally required: 


| excavation. | 


The. contracting ottiear sie found 
that. the change caused increased 


30 The subsequent provisions of. the change 
order are not numbered. 
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sos: in ea items of work 1 the 
cutoff trench. 
The Change Order provides that : 


The increased costs resulting from the 


above-described change in cutoff trench 


excavation requirements are compensable 
under * * * Paragraph 51 of the specifi- 
cations [Open-Cut Excavation, General], 
which states, in part, as follows: 
“During the progress of the work, it 
may be found necessary or desirable to 
vary the slopes, grades or the dimensions 
of the excavations from those specified 
herein, Any increase or decrease of quan- 
tities excavated asa result of such varia- 


tions will be included in the estimates | 


which shall be subject to the provisions 


of ‘Paragraph. 18 [Quantities and . Unit 


Prices]. ‘However, if the contracting of- 


ficer determines that the contractor’s — 


costs of performing the work will be in- 
creased by reason of such variations an 
equitable adjustment will be made to 
cover such increased costs. Otherwise, 
the work will be paid for at the unit price 
bid therefor in the schedule regardless of 
such variations except as may be cov- 
| ered under Paragraph 18. 


Thereupon, citing both Para- 
graph 51, as quoted above and the 
Changes. clause, the contracting of- 
ficer found: that the appellant “in- 


curred increased: costs and. delay in 


performance of contract. work. as a 
result of restaking the cutoff trench 
after. [it] had performed .excava- 
tion to the originally staked eleva- 
tion.” He ordered the following: . 


Adjustment: of the: amount due under 


the. contract .or in the time . required. 


for its performance - ENS reason » of. the 
change | eK OKs 
a2 From volumetric: iseenremenis: ty 


the Government, it has been determined _ 
that. you excavated a-total of 20,964: cubic 


yards. of. material from ‘the cutoff trench 


after it was restaked and that your total 


costs for: such excavation, as. represented 
474-598--—72 4 





by hourly usage of een fully oper- 
ated and maintained during this period | 
amount to $44,173.15." * * * Since you » 
have previously received payment for this _ 
additional material at the unit price of — 
$0.24 per cubic yard, the amount of 


$5,081.36 (20,964 cubic yards times $0.24), — 


must be. deducted from the total costs in- 
curred as the result of the additional ex- 
cavation ‘performed in the cutoff trench. 
Thus, the total net payment to which you © 


are entitled as an equitable adjustment 


amouuts to $44, 173.15 less $5, 031.36, or 
a total of $39,141.79. 

b. I find that as a result of the re- 
staking done by the Government, your 
worl in the cutoff trench was projected 
into a winter Season, thereby making it 
impossible’ 2 oe to complete ‘the neces-. 
sary construction of the grout cap and. 
the grout curtain prior to winter shut- 
down in the winter of 1963-64. As a result, 
you continued dewatering from the date 
you completed the originally staked ex- 
cavation on August 30, 1963, until Feb- 
ruary 28, 1964. You performed prepara- 
tory work to dewatering for the 1964 con- 


struction season commencing on March 11, 


1964, and resumed dewatering on June 10, 


1964, continuing until such time as the 
— eutoff trench was’ completely excavated 


and the first Zone 1 embankment placed | 
on September 5, 1964. I find that an equi- 
table adjustment for your unwatering 
costs would be properly represented by 
such cost to you for this work as actually . 
performed during the period * * * men- 
tioned, as decreased by such portion of | 
your costs under Item 1 of the schedule 
(Diversion and Care of Streams during 
Construction and Removal of Water from 
Foundations) allocable to the cutoff . 
treneh work. From Government costs rec- 
ords, your total costs of unwatering dur- 
ing the entire period from J uly: 29, 1963, 


‘to February 28, 1964, and March il, 1964, . 


to September 4, 1964, as Tepreserited by 





51 The Baipineits: ‘expense for. item a. and 
the following items b. through d....were.com- 
puted as provided in. Paragraph 21- (Equip- 
ment Allowances for Contract Adjustments). 
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hourly usage of equipment fully operated 
and maintained amounted to $124,471.01. 
Your contract price for Item 1 as allo- 
cated to cutoff trench work under Items 2, 
3, and 4 of your diversion plan ["] *.* * 
amounts to $20,000. Since you .have pre- 


viously received payment for this work, 
the sum of $20,000 must be deducted from 


your total unwatering cost. Thus, the total 


net payment to which you are entitled as 
an equitable adjustment amounts to 
$124,471.01 less $20,000, or a tobe of 
$104,471. 01. 


e. I find that the necessity for furnish- 
ing and placing a corrugated-metal pipe . 


to handle stream diversion was required 
solely as a result of projection of cutoff 
trench work into the winter season. 
Therefore, you are entitled to the entire 
cost of such pipe construction, amounting 
to a total payment to you of $1,293.36. 
d. I find that you are entitled to pay- 

ment for certain miscellaneous materials 
used in performance of the work in ques- 
tion during the periods in which excava- 
tion and. unwatering » costs, as stated 
above, were incurred * * * as follows: 

36 surplus fuel tanks | 

265 feet of 8-inch concrete pipe — 

48 feet of 2-inch black pipe 

oil used in keeping plone. thawed and 

dry 

* * > in’ [the] total. amount of 

$2,924.11. 


The contracting officer then cal- 
culated the total net adjustment in 
the amount due under the contract, 
consisting of items a. through d., 
supra, aS $147,830.27. This sum in- 
cluded an allowance of 15 percent 
for the appellant's overhead and 

a. ofit. - 

The contracting officer next ad- 


dressed the question of the adjust- 


ment in the time required for per- 
formance of the contract. by reason 
of the change ordered. He held that 


‘Exhibit No, 6; Appellant Exhibit C_98, 
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as a result of the restaking of the 
cutoff trench, the contractor was de- 
layed in the continued performance 
of contract work from the time it 
completed excavation to the origi- 
nally staked depth and slopes until 
the time that 1t completed excava-. 
tion to bedrock on October 9, 1968, 
atotalof40calendardays. 

He also held that the contractor 
was entitled to an extension of time 
for the period represented by the 
time it was engaged in excavation 
and dewatering in the cutoff trench 
during the period from June 10, 
1964, until cutoff trench excavation 
was completed andthe first-place- 
ment of Zone’ 1 material was made 
on September o; 1964, a total of. 87 
calendar days. = 

. This time extension: and oe pre- 
vious one mentioned total 127 cal- 
endar days. As appellant’s original 
contract completion date was Sep- 
tember 29, 1965, the contracting of- 
ficer doigrmined that adding the ex- 
tension of time of 127 days. to that 
date would project the contract time 
into the 1965-66 winter season. Ac- 
cordingly, he held that the appel- 
lant was “entitled to‘an extension of 
contract time during the remainder 
of the 1965 construction season and 
from the date on which work can be 
commenced in the spring of 1966.” 

Since ‘Government records of ap- 


- pellant’s past performance and ap- : 


pellant’s construction schedules in- 
dicated that appellant would. shut 
down operations for the winter on 
November 15 and would resume 
work on April 15, the contracting 
officer proposed an extension of time 
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in the amount. of 47 calendar days 
in 1965. As for the other period of 
extended time, 80 calendar days, it 
was to run after. resumption of op- 
erations in the spring of 1966. The 
effect of this determination would 
be-to extend-the contract completion 
date to July 4, 1966. However, the 
contracting officer emphasized that 
the extended date could not be defi- 
nitely determined at this time, since 
the actual shutdown dates were not 


then known, except that the contrac- - 


tor would receive a time. extension 
of 127 calendar days plus the period 
of actual, necessary 1965- m0 winter 
shutdown. | 
Finally, the contracting officer 
pointed out that the adjustments 
stated were “based: solely on Gov- 


ernment records inthe absence’ of : 


any supporting data having been 
furnished by the contractor.” He in- 
invited the appellant to submit in- 
formation regarding “any claimed 
additional increased costs or time 
extension” within 30 days of receipt 
of the order. °° Pending such time 


the payments were to be “considered: 


tentative and subject to later ad- 
justment. ” Tf the contractor did not 
so submit the additional data, the 
tentative adjustments — ee 
were to become final. _ 3 


Following the issuance of Change — 


Order No. 1, the appellant submit- 
ted its “computation. of the mini- 





s Under Paragraph 21a. of the specifica- 
tions, the contractor is to furnish a complete 
description of each item of equipment involved. 
The appellant did not do so and it was there- 


fore necessary for the contracting officer to. 


estimate the age of: equipment, capacity, model 
numbers, and, in some cases, the manufacturer 
(Exhibit No. 221, par. eae 


mum extra moa jacwisd in iis 
core trench work as a result of 


changed conditions and changes af- 


fecting that work,” dated June 21, 
1965. (Hxhibit No. 178, p. 1). It set 
forth, at p. 2, the following “partial 
list. of items” the -additional cost 
of which the Government allegedly 
failed to take into account in pre- 


paring Change Order No. 1:°* 


1).There has been no allowance for 
added cost of placing fill at the. greater. 
depth of the core trench. 

2). There has been no payment for 
extra compaction. work around the pipes 
left in place for: pumping. 7 

3) There has been no- allowance on 
extra hand compaction around the perim- 
eter of the core trench. 

4) There has::. been. no. aligwanies for 
stockpiling" and multiple handling of ma- 
terials due to unforeseen delay in com- 
pletion of core trench. | 

5) There has been no compensation 


for the deep.excavation of material from — 


slides in the core trench due to water 
action over the winter. In this respect 
it should be noted that this additional 
excavation is more expensive than the 
unit price and since this goes beyond neat 
lines, the contractor. has not even. re- _ 
ceived the unit, price. There was also a 
substantial amount.of extra handling in 
the way.of “ramping” to: get material out 
at the greater depth and because of the 
necessity of stockpiling incidental to ex- 
cavating .at..the greater depth. Order for. | 
Change No. 1 also allows nothing for the 
extra: cost of excavation on the sides of 
the core trench beyond the original slope 
lines above the 28-foot elevation. 

6) ‘There has been no allowance for 
costs of, moving in and out with addi- 
tional and different machinery because of — 
the changed requirements of excavating 
at the greater depth. 

7) It should be specifically noted that 


& According to the Government, the “partial 


. list” was not supplemented (Government Post- 
‘hearing. Brief, 499; Hxhibit No..221, par. 16). 


DECISIONS 


200 


the Bureau has made no allowance to fie 
contractor for damages suffered on sub- 


contract work which was delayed and 


disrupted | by . the . puamee in the core 
trench. 

8) Underallowance for such items as 
dewatering. . 


The contractor then listed iis rae 
lowing costs attributable to these 
| items of work: 


1.M& 8S core Pratich 
excavation 8/3/63 
throuh 11/2/63____. 

2. Steenberg core trench © 
excavation 11/17/63 
through 2/23/64____ 

3. Steenberg core trench 
excavation. 8/1/64 | 


od tea 


$248, 162. 51 


36, 087. 57 


4, Siosnhere eore trench 
fill from rock to orig- © 
inal ground 9/18/64. 
through 11/2/64____ 

5. Added eost of drilling Z 
and grouting con- | 

tract with Conti- 
nental due to loss ~: 
of intrusion Prepakt 
contract because. of — 
delay caused by core 

‘trench changés___- 

6, Added eost of placing 
"and removing re- 
vised culverts due to 
winter layover on’ 

> coré‘trenéh___ 2-2. 

Le Added’ cost of remov- 
ing and = repairing 

‘grout eap due to 
unstable rock de- 

-. veloped over winter- 

8. Rented equipment, — 
idle for 12 months... 
9. Corporate equipment, 
idle for 12 months__ 

10. Interest due because 

Bureau did not proc-. 
ess change order for 
core trench, or make © 

proper progress pay-.. 
ments on ROME es 45, 093. 80 


215, 512. 20 


7 16, 612. 87 


1, 690. 00 


250, 225. 50 
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74,911. 46 © 


88, 946, 29° 


“270, 010. 82 


[79 I.D. 
Costs to date spent on: 
uncovering and pre- 
paring costs and 
claims due to Bu- | 
reau. changes and — 
errors ~L~~-_______ 42, 405. 05 
12. Six months added su- 
pervision _.-____.__ 48, 879. 25 
Total ----_--_. © $1, 328, 486. 79 


The item numbers correspond to the ex- 


; hibits identified by Roman numerals which . 


appellant attached to its letter of June 21, 
1965 (Exhibit No. 178). Exhibit I incorrectly 
shows a total of $248,162.69 instead of 
$248,162.51. Exhibit XII incorrectly shows a- 


total of $43,487.25 instead of $43,879.25. By 


letter dated March 18, 1965 (Hxhibit No. 147), 
the appellant submitted a claim totaling 
$2,159,048.57, of which: amount it allocated 


48-50% to the cutoff! trench claim, This would 
amount to a cutoff trench claim: of between 


$1,036,000 to $1,080,000. | 
The appellant.also asserted that i it 

was due an additional extension of 

time amounting to 57 days. This 


amount was comprised of an extra 


24 days because M & S reached 
“proper bottom for core trench 
areas’ on November 2, 1963, and. not 


October 9, 1968 (as. provided in 


Change Order No. 1), and 38 days — 
(calculated as 34 of seven weeks) 
required to bring the largely in- 
creased quantity of backfill to > orig- 
inal ground. _ | 
In addition, the appellant claimed 
that it was entitled to the added cost 


of placing fill in the cramped and 


dry areas of the trench, and the cost 
of compaction around all sides and 

around the pumping pipes. These, 
according to the contractor, became 
“more obnoxious due to their dis- 
tance out in the core trench, caused 


by the added depth.” 


In Findings of Fact No. 1 (Ex- | 


hibit No. 221), the contracting officer 
reviewed the various items referred 
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‘to by the appellant seriatum. He de- 


nied all of the claims presented, but. 


based upon equipment rental rate 
data furnished by appellant’s letter 
dated July 20, 1965 (Exhibit No. 
189), he povised the total net.adjust- 


ment provided by Change Order No. 


1 from $147,830.27 to $154,866.64 or 
an increase of $7,036.37.5° 


~The contracting officer drew a dis- — 


tinction in the treatment of the ap- 


pellant’s equipment allowances as 


- between Change Order No. 1,-on the 


one hand, and Change Orders 2, 3. 


and 4, on the other. Equipment 
allowanoes for contract adjustments 


are governed by Paragraph 21 of 


the specifications.*’ Applicability of 
the AGC rates referred to in Para- 
graph 21 is one of the most signifi- 
cant. issues in this appeal. | 

The contracting officer determined 
that the work covered by Change 


Orders 2, 3 and 4 constituted mis- - 
items of: extra 


cellaneous minor 
work for which additional compen- 
sation was due the contractor pur- 


66 The contracting officer also reduced the 
time extension previously allowed by two days, 
resulting in a new contract completion date of 
July 2, 1966. In addition, he determined that 
the compaction .claims were “unrelated specifi- 
cally” to the appellant’s core trench claim 


on and. reserved consideration of chen until Find- 


. ings: of Fact No. 2. . 
8 Paragraph:: 21 : ‘provides: -for-‘the ‘use of 2 
publication of the Associated General Contrac- 


_ tors of America, entitled ‘‘Contractors’ Equip- 


ment Ownership Eixpense,” in effect on the 
date of the contract, in connection with equip- 
Ment allowances for contract adjustments. 
The 1962 edition (Government Bxhibit B-624) 
-is applicable here. The rates developed under 
Paragraph 21a. are to be utilized in the case 
of extra work ordered pursuant to Paragraph 7 


(Extras) of the General Conditions.. However,. 


under Paragraph 21f., such rates are optional 


with respect to: adjustments: made. pursuant: to- 


Clauses 8 (Changes)' and 4. (Changed: Con- 
ditions) of the General Provisions, 
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suant to the Extras Clause. How- © 
ever, with respect to the cutoff 
trench work covered by Change 
Order 1, which he characterized as 
jonptorm: major changes or changed 
conditions, the contracting officer 
considered the equipment rates com- 


~ puted by the AGC formulae to ex- 


ceed the appellant’s. actual cost 
properly chargeable to the equip- 
ment utilized therein, and regarded 
them as particularly unsuitable for 
the purpose of determining equit- 
oe adjustments under the “total 
cost” approach advanced by the con- 
tractor here. Nevertheless, in the 
absence of actual cost experience 
data from the appellant at the time 
Change Order No. 1 was unilater- 
ally issued, and in order to.be “com- 


pletely fair” to the contractor, so as 


to reimburse it for actual increased. 
costs “incurred as a result of the 
core trench change,” the contracting 
officer adopted rates as computed by 
the AGC schedule in determining 


‘the equitable adjustment therein 


allowed. 

In its letter of I une 21, 1965 (Ex. 
hibit No. 178) the aepcilaae stated 
that it had used Associated Equip- 
ment Dealer rental rates in comput-— 
ing the equipment costs. The con- 
-however, .., deter- 
mined “that reliance on the AED 


rental rate schedule for computa- 


tion of the contractor’s equipment 


use rental rates was Inappropriate 
and not in accordance with the pro- 
visions of the contract. 


The contracting officer reasoned 


that ‘rental tates computed in ac-' 


cordance — with the AED. rental 
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schedule cover an element of profit 
for equipment dealers and are in 
excess of rates computed by the 
AGC equipment ownership sched- 
ule. He also found that the 
appellant made an “improper 
application” of the AED rates in 
computing its alleged costs. In Ex- 


hibit No. 178, appellant indicated 


its awareness that the contract pro- 
vided for second and 'third shifts to 
be paid at half rates, but nonethe- 
less used full second and third shift 
rates. Under Paragraph 2id., as 
well as both the AGC and AED rate 
schedules, however, second and 
third shifts are to be paid at half 
shift rates. 

Accordingly, the adjustment al- 
lowed by the contracting officer in 
the net amount of $7,036.37 was 
computed on the basis of AGC rates 
in the absence, according to him, 
of any evidence of actual equip- 

ment expense.*® 
Tn paragraphs 27 through 39, the 

7 contracting | officer considered ‘and 
| disposed of the various claims made 
in the appellant’s letter of June 21, 
1965. He addressed himself first, to 
the claim for “added cost of plac- 
ing fill.’ He denied this claim on 
the ground that “the requirement of 
the contract. for ‘backfill’ of Zone 1 
embankment was unchanged as a 
result — of” 
* ok 99 

58-Of the: 41°individual types of equipment 
used in computing the costs for Change Order 


_ No.1, the appellant furnished the contracting 
officer with AGC rates: for only 18, All'18 of 


these rates were found to be acceptable by the 
contracting Officer ‘and were relied upon by 


him in revising the costs. in. Findings. of Fact: - 


Hos, 1 ‘Gixhiblt a 221, Bad Boel 
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The contracting officer’s position. 
is that the appellant was required. 
by Paragraph 538 of the specifica- 
tions to excavate the trench to bed- 
rock and that a depth of about 55- 
feet (or elevation 5,780) should. 
have been anticipated. In this con- 
nection he cited the profile of the- 
dam on Drawing No. 526-D-2701 
which shows the original ground. — 
surface in the valley at. an ap- 
proximate elevation of 5,835 and the- 
assumed rock surface at 5,780, which. 
is a difference of 55 feet.>* TG addi-- 
tion, the contracting officer found. 
that the “Maximum Section” on- 
that drawing shows a depth of the: 
trench of approximately 60 feet.®* 

The contracting officer also- 


pointed out that Item 4 of the bid. 


schedule indicated a quantity of ex- 
cavation of 140,000 cubic yards. 
This, he found, was prepared on the: | 
basis of a core trench having a depth 
and side slopes as shown on Draw- 
ing 526-D-2701, which “could have: 
been ascertained and substantiated. 
by computations made by the con- 
tractor in bidding the work.” 

In addition, the contracting offi- 
cer referred to Drill. Holes 2. pall 8. 
the logs of which appear on Draw- 
ings 596-D-2755 and. 526~D-2754,. 
respectively, and were available to- 
the contractor-prior to bid opening. 
According to him Drill Hole 2 is lo-. 
cated hear the center. of the valley 
| The eonbectiag: officer ‘ais: found: that 
the “Maximum Section” of the drawing shows 
an “assumed :rock surface” at the lowest: por-- 
tion of-the cutoff: trench. . 

. © The: contracting ‘officer conceded that no: 
elevation is shown at the. bottom of the trench, 


requiring: the depth: to. Pe Palau (Exhibit: 
No. 22:1; par. 27). 


158] 


ee 190 feet upstream 
_ from the trench, and showed bed- 


rock at a depth of 55 feet. Drill Hole. 


8 located ‘approximately 850° feet 
- downstream from the core trench, 
near the center of the Nees shows 
bedrock at 57 feet. 

‘The contracting. officer nae con- 
cluded that regardless of the initial 
incorrect. staking by the Govern- 


ment, the appellant either knew or - 


ad have known that it would be 


required to refill a trench with Zone ~ 


1 material to depths and side slopes 
substantially as were finally estab- 
- hished.. after restaking. 

With respect to the appellant’s aS- 
sertion that no allowance-was made 
in Change Order No. 1 for damages 
‘suffered on subcontracted » work 
which was “delayed and disrupted,” 
the contracting officer found that it 
was but a duplication of appellant’s 


claim for the added cost of grouting. 


in the amount of $88,946.28." He 


_ denied the claim on the ground that 


it was a “request for damages due to 


a Government-caused’ delay”: for. 


which no relter: Was ee a in the 
| contract.” r - 


In connection with a claim for 


the cost of moving in and out: with 
additional and: different machinery 
as:a consequence of excavating at a 


greater depth,'the contracting offi- — 
cer’s' position was that Government 


records disclosed: only-.one piece, of 
different machinery ...which’. was 
moved to the job specifically for core 
The contracting: officer also stated if the 
claims were not in fact identical or involved a 
subcontractor other than .Prepakt, appellant 


had failed -to submit step Ne evidence on 
prpit No, 221, par. 28): fe . hot hin Ue aa 
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trench work, This was a 13, cubic 
yard Link Belt Dragline which was 


rented from Syblon-Reid Construc- 


tion Company and moved to the job 
on September 19, 1963. He found 
that the appellant had not sub- 
mitted any evidence that additional 
items of machinery were involved. 

The estimated cost for this drag- 
line, he asserted, was included in the 
payment allowed by Change Order 
No. 1. In the overall adjustment 
provided for in Findings of Fact 
No. 1, provision was made for pay- 
ing, in lieu of the estimated cost, the 
actual invoiced cost of renting the 
dragline. Accordingly, the claim 
was Sdenied: 

‘The contracting officer next ad- 
dressed himself in Paragraph 30 to 
the claim for additional compensa- 


tion for equipment, consisting of 


rented and corporate equipment, 
kept idle for twelve months. He de- 
nied the claim on the ground that it - 
was for delay, which he had no au-— 
thority: to consider, corresponding — 
to the length of the time extension 
sought by the appellant. © 

~ Fhe claim for the cost of remov- 
ing and repouring a portion of the 
grout cap referred to grout cap lo- 


~ cated in’ the bottom of the cutoff 


trench approximately at Station. 
i + 10. o tees to the eontract- 


01 After this portion of the grout cap 
was placed, the trench. was. flooded. There- 


after, following removal of the water, work . 


was performed. in the: trench and material: 
in the bottom, which was a hard, red shale, 


‘was loosened and had to be removed. This 


éxcavation exposed a. portion of the grout 
cap and ‘it was necessary to remove the grout 


cap, excavate ‘the. grout cap “trench deeper, 


and then replace the grout cap. ere No. 
221, par. 81). ee 
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‘ing officer, this work was recognized 
as compensable at the outset and 
payment was made under the ap- 


plicable schedule items for both 


placement of concrete and grout cap 
excavation. Deconianely, the claim 
was denied.® 

| The... contracting : officer in 
denied the claim for interest al- 
legedly due because the Government 


failed to make proper progress 


payments and process change orders 
‘timely. He held it to be a claim for 
‘damages which he was not au- 

‘thorized to consider. In addition, he 


found no merit to the claim for the | 


‘reason that the appellant’s notice of 
-claim, dated November 8, 1963 (Eix- 
hibit No. 10), stated that details 
‘would be submitted as soon as they 
-could.be.ascertained, but the details 


were not supplied until 20 months 
thereafter by appellant’s letter of 


June 21, 1965 (Exhibit No. 178). In 
‘the meantime, the Government is- 
-sued Change Order. No. 1 unilater- 


ally, based upon its ‘own records. 


“The Government’s position, there- 
“fore, is that there was no such delay 
in. processing or making. progress 
payments which can be attributed to 
‘dilatory action by it. 

With respect to the claim for de- 
watering, the contracting officer 
held that Change Order No. 1, as 
adjusted by Findings of Fact. No. i, 


provided for payment in full to the | 


‘contractor ofiall its dewatering costs 


| applicable to the core trench, On the 


Of the cost of $1,690 alleged for this 


“work, $600 consisted of the cost of excavation 
-of the grout cap trench and placing. of con- 


-erete both at: extra, depth. ‘This, portion, of the se 
mined that all of these items were 


-claim was denied on the ground that the extra 
-depth should have been anticipated. , 
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ground of lack of evidence to sup- 
port any additional compensation, | 


the claim was denied. 


Similarly the contracting officer 
held that no further payment: was 
due in connection with appellant’s 


claim for. stockpiling. and, multiple 


handling of material resulting from . 
the unforeseen delay in completion. 
of the trench. He found that Change 


Order No. 1 provided for payment 
of the appellant’s total costs for ex- _ 
-cavating the core trench after it was 


restaked, less the payment which | 
had alteady been made under Bid — 
Ttem 4 (excavation for dam em- . 
bankment foundation, at. $0.24 per 
cubic yard). He based ‘his holding 


upon a review of Government rec- 


—ords of equipment and labor hours 


which indicate that all of the con- 
tractor’s actual costs for stockpiling, — 
multiple handling of materials, ex- — 
cavation of slide material, ramping 


and excavation on the sides of the — 


core trench outside of the originally 

staked lines were included in the 

change order. 3 
In connection with sopalantss as- 


—sertion that it received “no com- 
_ pensation for the deep excavation of 
material from slides in the core 
trench due to water action over the 


winter,” the appellant contends that 
a substantial amount of extra han- 


. dling-and “ramping” and, stockpil- 


ing were necessary and this addi- 
tional excavation is more expensive © 


than the unit price and “goes beyond 


neat lines,” but that it did not re- - 
ceive the unit price therefor. The 
cont racting, officer, however, deter- 
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- in fact.already included-in the -pay- 
ment provided by Change Order 
Nol. 
He also pointed out that compu- 
- tations for the neat line quantity 
excavated, after the core trench was 
 restaked, were made on the basis of 
a 30-foot bottom width of trench 
and side slopes having a ratio of 
114 :1 (horizontal : vertical) and the 
amount of material for which pay- 
ment was made amounted to 20,964. 
cubic yards. According to the con- 
tracting officér,.- the slide material, 
at least in part, was outside the neat 
lines before sliding into the trench. 


- Consequently, he did not deny ap-. 


_ pellant’s assertion that payment was 
not received for the material out- 
side the neat lines under Bid 
Item 4. | 
Nevertheless, the Government’s 

position is that its failure to pay 
the . appellant for the excavation 
outside neat lines under Bid Item. 4 
is actually to the appellant’s advan- 
tage because in Change Order No. 1 
the amount paid the contractor pur- 
suant to Bid Item 4 was deducted 
from the total cost of excavation, 
with the balance paid under the or- 
der. Any increase in the amount for 
which payment was made under the 
contract would be subject to deduc- 
tion from the amount provided for 
payment by. virtue of the change 
order. Therefore, the contracting of- 
-ficer asserts that the appellant was 


actually paid for this. excavation, 
by reason of Change Order No. 1, 
at a higher unit price than it would 3 


have received had it been paid under 
Item 4.0 
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In part for aie réason, the: con- 
tracting officer refused any addi- — 
tional relief to the appellant result- 


ing from the underrun in connection. 


with Bid Item 4. The contracting: 


officer. found that the appellant: 


completed 94.1 percent of the esti 
mated final quantity which. 
amounted to 56.9 percent of the 
schedule quantity (140,000 cubic — 
yards), or 27,415 cubic yards be- 
low 80 percent of the schedule quan- | 
tity. Under Paragraph 18 an ad- 
justment is made in the event of 
overruns exceeding 120 percent of 
the estimated quantity and under- - 
runs below 80 percent of the esti-. 
mated quantity. The contracting of- — 
ficer, however, determined that the: 
adjustment made by him pursuant 


to Change Order No. 1 precluded 


an allowance under Paragraph 183© 
The contracting officer regarded. 


_appellant’s claims for its alleged 


cost of “uncovering” and preparing” 
its claims and additional overhead. 
as claims for damages which he had. 
no authority to consider. He pointed 
out that supervision 1s an item of 
overhead for which the contractor 
had requested compensation under: 


6 However, at 99 of its Posthearing Brief,.. 
the Government freely concedes that the con- 
tractor is entitled to an adjustment under the 
provisions of Paragraph 18 because of the- 
underrun in the quantity of Bid Item 4, Hx- 
cavation for Dam Bmbankment Foundation.. 
The Government’s position is that no adjust- | 
ment is forthcoming. because. the: appellant — 


_failed’:to: comply ‘with the ‘specific * proof re- | 


quired by Paragraph 18. Further discussion: 


of the applicability of Paragraph 18 to the- 


Item 4 underrun will be found in the portion: 
of this opinion devoted to overruns and! — 
underruns in the Termination for Default: 
section infra. : aa 
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the other individual claims enumer- 


ated in its letter of June 21,.1965. 
In addition, the contracting officer 
relied on the fact that in the pay- 
ment provided by Change Order 


No. 1, as adjusted by Findings of 


Fact 1, an allowarice was made to 
cover appellant’s overhead and 
profit amounting to 15 percent. 

Finally, the contracting officer 
considered and denied appellant’s 
claim for an additional time exten- 
- sion. He held that based upon Gov- 
ernment records the core trench 
excavation was substantially com- 
plete on October 9, 1963, and not 
November 2, 1963 (as allegad by the 
appellant). He also determined that 
the appellant was not entitled to an 
additional 88 days for backfilling 
the trench because there was no 


change in the backfill requiremerit 


from that set out i in the contract. 


3 Denisa 7 


The Government has admitted 
that it “mis- staked the depth of the 
cutoff trench in the first instance,” 
as a result of which bate was neces- 


Sary for. the contractor to excavate 


to the eventually required depth in 
an uneconomical way which the 
Contracting Officer * .* * deter- 


mined to be the responsibility of the 


Government”. (Government. Post- 
hearing Brief, 61). The Govern- 
ment maintains that it paid for all 
of the appellant’s cutoff trench ex- 
penses, including dewatering from 
the time the cutoff trench was re- 
staked. on September 8, 1963, 
through the completion of excava- 
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een operations. on ‘September By 


1964. 


The appellant contends that the 
allowance made by the contracting 


officer in Change Order No. 1, as — 


adj usted by Findings of Fact No. t, 
is inadequate.®* The major disagree- 
ment between the parties relates to 


the responsibility for refilling the 


cutoff trench and for certain alleged | 
consequential or ‘ripple effects of the 
mis- staking. 

The. Government’s } position is that 
the difficulties resulting from the 
mnis-staking were substantially com- 
plicated and increased because the 


appellant underbid the work in- 
volved in the cutoff trench and then 


hired M & S, an allegedly under- 
financed and incompetent, subcon- 


tractor to do the work. According to 


the Government, M&S was unable 


_ to pay its bills at the bid price of 


$0.24 per cubic yard for removal of 


material from the cutoff trench, It 


therefore could not derive sufficient. 


revenue from this work, or ‘from the 


roadway excavation which was be- 


ing performed contemporaneously 


and which the Government main- 


‘tains was also. underbid substanti- 


ally. When M&S left the job, the 
work was ‘delayed while Steenberg 


secured the. necessary equipment. 


- Difficulties with dewatering pre- 
cipitated the grouting subcontractor 


into stopping work also. Moreover, 
contends the Government, the ap~ 
pellant failed to Provide adequate 


° @ Appellant asserts’ “there was no legal: basis 


for Change Order No: 1” (Appellant Posthear- 
ing Reply Brief, 19) and that its issuance was 
“sn attempt to ‘frustrate: the right: of- the 


contractor to terminate operations for breach 
of contract or its equivalent.” a 
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‘bypass facilities to carry off the vol- 
ume of spring runoff that should 
‘have been anticipated. ‘Therefore, 
the Government’s position is that 
tthe delay to the operation, which 
concededly amounted nearly to a 
full loss of the 1964 construction 
season, resulted from a combination 
of Government mis- -staking and ap- 
pellant’s mishandling. | 


The Gover nment has maintained 


that the restaking of the cutoff - 
trench was accomplished pursuant 


‘to.the authority of Paragraph 51 ° 
which authorizes the redimension- 
ing of open cut excavation, includ- 
‘ing that of the cutoff trench, with 
‘payment, at least in the first in- 
‘stance, to be made at unit prices. 
Paragraph 51 further provides that 
an equitable adjustment, pursuant 
to Clause 3 (Changes) of the Gen- 
eral Provisions will be made if it 
should be found that the. require- 


ment for peecoserrat increased 


‘the contractor’ S cost. 





68 Paragraph 51 reads in pertinent aire 


“a General.—aAll open-cut excavation Te- 
quired for the ‘dam : and appurtenant works 
Shall be performed in accordance with the 
provisions of this paragraph and Paragraphs 
"52 to 54, inclusive.:* * * Excavation shall 
‘be made to the lines, grades,.and dimensions 
-shown on the drawings or established by the 
contracting officer..-During the progress of 
‘the work, it may be:found. necessary or -de- 
sirable to vary the slopes, grades or the di- 
mensions of ‘the excavations. from those 
‘specified herein. Any increase or dercrease. of 


quantities excavated as a result of such varia- 


tions ‘willbe included in ‘the estimates which 
shall be subject to the provisions of Para- 


graph 18. However, if the contracting officer — 


determines that the contractor’s' costs of per- 
forming the work will be increased by reason 
of such variations | an equitable adjustment 
will: be made to cover such | increased ‘costs. 
Otherwise, the work will-be paid for at ‘the 
unit price bid therefor in the schedule regard- 
less of such variations except as may ‘be 
covered under Paragraph 18.” 


‘The appellant. disa orees with the 
Government’s characterization. and | 
contends that the deeper and wider | 


staking amounted to a change, was 


the consequence of a changed condi- 
tion, or was a breach. The appellant 
asserts that: 


By denying the acierence: of a Change, 


‘Changed. Condition or breach of contract, 


the Bureau was able to issue Change 
Order No. 1 only for excavation below the 
originally staked 28-foot depth, while ex- 
cluding backfilling, grouting, compacting, 
or any other items which would be in- 
cluded in a Change, Changed Condition 
or breach of contract (Appellant Post- 
hearing Reply: Brief, 26). | 


_ The first matter confronting us is 
the nature of the cutoff trench ques- 
tion from the legal standpoint. Was 
there a change or a changed condi- 
tion,’ or did the Government’s 

course. of conduct. constitute a 
breach of contract with respect to 


which the Board has 1 no jurisdic- 


tion? 
By letter dated March 18, 1965 
| (Exhibit. No. . 147), appellant 


claimed -: that changed _ conditions 
were. encountered in. the. cutoff 
trench. 
that thes: 9-0 


age Saket ge ‘work: on this phaise’.of the pro- 


The convention, made was 


ject was most severely affected by a sub- 


surface: differing.. materially from. that 





ett. has been. held. that whether factual 
situations which gave rise to change orders 


were the: result of: changed ‘conditions com- 


pensable under the changed conditions clause 


or were merely changes direeted by the Gov- 


ernment as work progressed is: insignificant 
since the right to additional compensation and 
time extensions and the applicable principles 


for: computing: such adjustments are the same. 

Hardeman-Monier-Hutcherson, A Joint: Ven- 

ture, ASBCA No. 12392 (August 28, 1968), 
68-2 BCA par. 7220, at 33,522. 
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indicated» in, the contract: and one. that 
was sufficient latent that neither the Bu- 
reau nor the ‘Contractor anticipated it. 
The contracting officer denied the 
claim in Findings of Fact No. 2 
(Exhibit No. 251, par. 36). 


Paragraph 53c. provides that the. 


“cutoff trench shall be excavated to 
sound rock * * *,? No indication, 
however, is given in the specifica- 
tions of the depth to which the cut- 


off treuch is to be excavated. In- 


— stead, 53c. calls for the cutoff trench 
to “be excavated * * * approxi- 
mately: to the lines and grades 
shown on the drawings.” | 
The cutoff trench is shown on 
Drawing No. 526-D-2701 (Exhibit 
X-3). The cutoff trench is also in- 
dicated on the “Maximum Section” 
portion with a notation showing a 
30-foot minimum as the dimension 
across the bottom. In addition, it 
shows the cutoff trench extending 
down to “assumed rock surface.” 
This maximum section also has a 


scale which is applicable. There is a_ 


notation on the Maximum Section 
which reads, “Crest El. 6022.” In 
the middle of the dam portion, the 
notation “190” can be seen with ‘ar- 
rows from the crest elevation nota- 


tion and.the line marked “original | 


ground surface.” By. means of the 
scale the distance from the crest ele- 
vation to the line marked “assumed 
rock surface” is an additional 60 feet 
(or a total of 250 feet) which results 
in an elevation of 5,772. Thus, the 
“Maximum Section” drawing indi- 


~ cates that a cutoff trench of approx- 


imately 60 feet below: ground s sur- 
face should be sae tenae 
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The. contractor. has. placed much 
- emphasis on Drill Holes 22 and 23 


which show bedrock at 27.8 and 28.4 
feet below original ground. It did 
not, however, take into considera- 
tion Drill Hole 2 which shows bed- 
rock at a depth of 55 feet, at ap- 
proximate elevation 5,779. It did 


not do so because DH 2 is depicted 


under “Miscellaneous Holes” on 
Drawing 526—-D-2755 instead of 
being shown, along with DH 22 and 
93, on Drawing 526—D-2753. The 


appellant contends that the failure 
to place DH 2 on the same drawing © 
with DH 22 and 23 is evidence of 
‘some sinister motive on the part of 
the Government.® © 


On Drawing No. 526-D-2752 
(Exhtbit X—4) can be seen Drill 


Holes 22, 23 and 2. Drill Hole 2 is 
-located ee 90 to 100 feet upstream. 


of section A-A (23 Tr. 2627). Based 
upon the scale on Drawing D26— 
D-2752 Drill Hole 2 is 140 feet from 
Drill Hole 22 and 155 feet ‘from 


Drill Hole 28. Under the circum- — 


stances Drill Hole 2 may not have 
received as much attention from the 
contractor as did Drill Holes 22 and — 
23, but it should not have been ig- 
nored altogether. The appellant 
therefore should have considered 


Drill Hole 2 as well as the other 
drill holes. The appellant should not 
have relied solely on Drill Holes 22 — 


and 23, which are 190 feet apart. 


_ 8 According..to: Mr. :Maleolm:Logan;:head of - 
the Bureau’s Engineering Geology Division, the 
decision not to include Drill Hole 2.0n Drawing | 
526—-D-2753 along with Drill Holes 22 and 23 


was made because “it was too far away and 


would. be shown under miscellaneous holes.:* 
(58 Tr, 64211— fare . 
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Under Paragraph 53 the contrac- 
tor is told that it.must excavate the 
cutoff trench to the lines and grades 
shown on the drawings until sound 
rock is located. The only drawing 
showing lines and grades is No. 526- 


T)-2701 (Exhibit X-3). That draw- 


ing indicates that excavation down- 


ward in accordance with the slopes 


shown thereon should be anticipated 


to approximately 5,780 or 5,7 70 ele- 
vation from ori iginal eroune (shout. 


5,835). 
Although some portions of the 


drawing are slightly inconsistent, 


yielding some disparity respecting 
the final. elevations involved, they 
do indicate that a cutoff trench of 
approximately 60 feet should have 
been anticipated. The appellant is 


chargeable with the consequences of. 


disregarding this information, par- 
ticularly since the specifications pro- 
vide that the cutoff is to be exca- 


vated to the lines and grades shown ; 


on this drawing. 


In addition, the appellant. had 


available to it the complete logs of 


borrow and core drilling, pursuant 
to Paragraph 34 of the specifica-— 


tions.” Mr. Miller testified. that he 


+ G8 M34. Tafoenatian as. to ‘sudsurface Tn 


vestigations - 


ATL available samples and cores recovered 


‘in subsurface. investigations may be inspected 

_ by bidders at the office of the Bureau of Recla- 
mation in:‘Ogden, Utah. ~ 

“The Government does. not represent that 


the available corés and samples show the con-- 


‘ditions: that will be encountered in performing. 


the work, and the Government: represents. only - 


that any such cores. or. samples show conditions 
-encountered at the particular point for which 


such cores or samples were’ obtained. Bidders. 


TMmust assume all responsibility ‘for deductions 
and-conclusions which may be made as to the: 


AUHES of the materials to a excavated, the. 


was aware of the provision, but. 
made no effort to look at the com- 
plete logs.7° According to Mr. 
Walsh, he was assured by some 
anonymous Government employee, 
possibly Mr. Lasko, that certain 
cores contained in boxes lying ‘open 


in the Bureau garage were repre- 


sentative of all. the cores (48 Tr. 


4870-71). These cores probably in- _ 


cluded Drill Holes 1, 17, 22, and 23 


(21 Tr. 2402-08). 





. difficulties of making and eee the re- 


quired excavation, and of doing other work | 
affected - by the geology at the site of the . 
work. 

‘Solely for the convenience of bidders, logs 
aS abstracted by the Bureau of Reclamation of 
the core drilling and subsurface explorations 


are included in the drawings. The complete 
logs of all holes are available for examination 


by bidders at the Bureau of Reclamation Office 
in Ogden, Utah: Bidders must make their 
own determinations. as to whether. the .ab- 
stracted data properly and adequately reflect 
the information shown on the compléte drill | 
logs, as well as. whether the complete logs. and 


_ the abstracted logs properly and. adequately | 


reflect the information shown by the available 
cores and samples. Bidders may obtain their . 
own samples and perform tests on the soils 
and rock materials to determine unit weights 
and evaluate shrinkage and swell factors and 
other properties which the bidder believes to 
be significant in arriving at a proper bid. 
“Tn-place moisture and density tests were 
performed in: conjunction with other borrow 
area subsurface investigations. The: locations 
at which these tests were made are shown 
on. Drawing No. 54 (526-D-2710). Basie fac- 
tual data. obtained in these tests are shown on 
Drawing ‘No. 65 ( 526—-D-2745). Bidders and 
the contractor shall be responsible for making 
the calculations necessary ae. interpret . these 
basic data. - 

“Bidders are ‘cautioned ‘that the “Govern: 
ment disclaims: responsibility for any opinions, 
conclusions,. interpretations, or ‘deductions that. 
may. be: expressed | or implied in-any. of the in- 
formation presented or made, available to 
bidders: it being expressly understood that the 
making of deductions, -interpretations,. and con- 
elusions from all. of the - “accessible factual 


information i is the bidder's ‘sole responsibility.” 


“90 21 Tr: 2405. ‘The complete. logs | aré desig- 
nated as Appellant Bxhibits: ‘C-I15, C16, cand- 


C18. 
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Mr. Lasko denied that he made 
any such representation. But even if 
he had,.and we are not of the view 
that the evidence is sufficient to sup- 
port such a finding, under ‘Clause 
13 (Conditions Affecting the Work) 
‘of the General Provisions, the Gov- 
ernment expressly : 

* * * agsumes no. responsibility for 
any understanding or representations 
concerning conditions made by any of its 
officers or agents prior to the execution 
of this contract, unless such understand- 


ing or representations by the Government 
are expressly stated in the contract. 


Thus, any such representation is 


not binding on the Government.” - 
There is conflicting testimony by 


appellant’s own witnesses respect- 


ing the Government’s willingness to 
make available the boxes of core 
samples recovered in subsurface in- 
vestigation. Mr. Miller testified that 
the Government offered to open such 
boxes.” Mr. Walsh, on the other 


In R & R Construction Company, IBCA—- 
413 and 458-9-64 (September 27,. 1965), 72 
I.D. 385, 65-2 BCA par. 5109, the Board 
expressly ruled that a prospective bidder who 
relied upon erroneous assurances given by a 
subordinate of the contracting officer not au- 
thorized to give them, and who as a con- 
sequence erroneously failed to include in Its 
bid the cost of performing certain work re- 
quired by the Invitation for Bids, 
entitled after-award to an equitable adjust- 
ment. of its bid. price for performing the work 
so required, even though not contemplated by 


its bid. If we found a misrepresentation, the. 


Board would be without jurisdiction to grant 
relief. Desert Sun Engineering Corporation, 


IBCA-470-12-64 (October 25, ceil LD, 


816, 331, 66-2 BCA par. 5916. 
72 Mr. Miller stated (21 Tr. 2402): 


““* * * There were a number of cores, boxes. 


The cores were in boxes, and the lids were 


taken off the top and they were laid out on— 


the floor to look at, the ones that were of 


primary interest. to all of the bidders were - 
pretty well all laid out so that they wouldn’t | 
have to be taken out of these piles in which. 
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hand, stated that the Government 
was apparently extremely reluctant 
to do so. But later he modified his 
previous testimony somewhat."* In: 
view of the overall conflict, we do: 
not regard the appellant’s evidence 
as convineing on this question. Ac- 
cordingly, we find that the boxes of’ 
core samples were also available to: 

the appellant for inspection. | 
~ It is well settled that a contractor- 
must examine all data available, es-- 
pecially where its attention has been: 
directed by the contract provisions: 
to materials not contained in the- 


they were piled. The cores were piled up, ohb,. 
if I remember as high as the ceiling, for ex-. 
ample, in these boxes, one on top of the other,. 
and the Bureau said, ‘Any one you. want to: 
look at we will get out for you, we have these: 
laid out that are the ones that people have: 
been wanting to look at, so we will keep them: 
out,’ and we examined those, and'T don‘t recall’ 
whether we asked them to show us any: other. 
core that was in the pile or not.” 

7% He testified (43 Tr. 4870—71):: 

“T said, ‘You've got all of those: boxes and" 
you got those few samples down there? I said,. - 
‘Let’s go-and pull down some of the other boxes: © 
and get a look at them,’ and Mr: Lasko looked! 
aghast and said, ‘My God, you’d' have to get 
a crew with coveralls on to mule haul. all of* 
that stuff down,’ and he said, ‘If every con- 
tractor asked to do such a thing,’ he said,. 
‘this would be an endless task.” He said; ‘Those- 
are representative samples. of the-rock,’ and if~ 
it’s representative it’s representative. I’m not- 


going to fight with. the man and. say, ‘Well, . 


: + 


they’re not representative. 
7 When questioned on cross- sedtiinattons: re-- 

specting Mr. Miller’s testimony (44 Tr. 4918): 
“Q. You don’t recall the thing: Mr. Miller: 

recalled that the Bureau offered to do this if 


you wanted it? 


“A, Oh, I ‘imagine —T would. agree with: 
that. 
- “If we'd have insisted—I don’t: think that 
we'd say,. ‘Well, now, damn it;. we-want to see- 
these boxes and we’re going to see these boxes, 
After all, we’re American citizens, and we’re 
bidders. We have privileges.’ I imagine we- 
could, have made a great big stink, and they’d 
have. said, ‘All right, we'll get. one down for 
you, or two.’ I think you can do anything. 8 ol 
you just finally take that approadh: to It # # *.7- 
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specification.” We find that the ap- 
pellant did not do.so. We hold that 


- appellant’s site investigation was 1n- . 
adequate to support a changed 


condition claim.7é 
We are of the view that whether 
appellant Was justified in conclud- 


ing that the core trench would only 
be 28 feet deep is at best a close ques- 
tion. The Bureau of Reclamation, 


however, did assume responsibility 
for its failure to stake the cutoff 
trench to its correct depth in the 
first place, irrespective of its posi- 
tion that the contractor should have 
anticipated: that depth. 
Government counsel have indi- 
cated that in their opinion certain of 


the contracting officer’s allowances 


to the appellant with respect to the 
core trench may have been overly 
generous, but have not requested the 
Board to overrule his determina- 
tions. Mindful of what the Court of 


Claims ?? has characterized as its 


% Hunt and Willett, Inc. v. United States, 
168 Ct. Cl. 256 (1964); Flippin Materials 
Company Vv. United States, 160 Ct. 
(1968) ; Herman H. Neumann, ASBCA No. 
13074 (October 22, 1969), 69-2 BCA par. 7965. 

% Humphrey Contracting Corporation, 
IBCA—555-4-66 and IBCA-~579-7-66 (Jan- 
uary 24, 1968), 75 1.D, 22, 68-1 BCA par. 
6820 ; Inter-City Sand & Gravel Co., IBCA-128 
(May 29, 1959) |. 


(1959), 66 I.D. 313, 59-2 BCA par. 2310. 
77 Dean. Construction Co. v.. United - States, 


188 Ct. Cl. 62, 74 (1969). See American Air: 
Filter Company, Inc., ASBCA No. 14794 (De- © 
72-1 BCA par. 9219, at. 


cember 10, 1971), 
42,777 (“When the contracting officer settled 


the claim by supplemental agreement the Gov- 


ernment became bound. There is no question 


of the contracting officer’s authority * * *- 
unless the ‘unsound: position: is ‘taken that: 
he was not authorized, to make.a poor bargain. - 
in his 
apparent. conclusion..that. appellant’s . inter-:' 
pretation was meritorious enough be warrant 


or to err, aS we find on hindsight, 


an equitable adjustment. an 


Cl. 357> 


66 I1.D.:179;, 59-1 BCA pary 
2215, aif’d on reconsideration (August 27, 


“consistent holdings” that “the un- - 
appealed findings of a contracting 
officer constitute a strong presump- 
tion or an evidentiary admission of 
the extent of the government’s lia- 
bility * * * subject to rebuttal,” the 
Board will not disturb the contract- 
ing officer’s acknowledgments of 
Government liability.” 

There is on the Governments part 
a reluctance to regard Change Order 
No. 1 as evidencing a change. 
Rather, the Government appears to 


contend that Change Order No. 1 


represents an allowance under Para- 
graph 51la., which provides, inéer 
alia, for an equitable adjust- 
ment to be made under certain 
circumstances. 

Thus, in the Government’s view 
the restaking was but a “necessary 
or desirable” decision pursuant to 
dla. “to vary the slopes, grades or 
the dimensions of the excavations 
from those specified herein.” The 
contracting officer thereupon treated 
the contractor as entitled to an equi- 
table adjustment under the terms of 
that subparagraph for its increased 
costs and. additional time of per- 
formance required resulting” from — 
the restaking. | 

We regard the construction placed © 
upon Paragraph 5la. in this situa- 
"8 See Roy L. Matchett, IBCA-826~-2-70 
(february 26, 1971), 71-1 BCA par. 8722; 
Kepudlic Hlectronic Industries Cern., ASBCA 


No. 7994 (September 10, 1963), 19638 BCA 
par. 3874, at 19,258 (“If the Government seeks. 


to overturn a contracting Officer’s decision in 


favor of a contractor, it ‘must be held to the 
same degree of proof as an appellant who seeks — 
to overturn a decision in favor. of the Govern- 

ment. Also, due process requires that an ap- 


_pellant be duly apprised before the hearing 
*.*°* of the Government’s intention to recede - 


from a contracting officer’s previous award.”): 
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tion as strained. Paraoraph 51a. 


: does permit the Government to vary 


the slopes, grades, or dimensions of 


the excavations when “necessary” or. 


“desirable.” The original excavation 


to 28 feet, the aida steps re-. 
«quired when the trench was restaked 


to 42 feet, and the difficulties en- 
countered in reaching the ultimate 
depth specified of 60 feet can hardly 
be said to have resulted from a mere 
variation. We do not believe that 
Paragraph 51a. was intended to 
cover major revisions associated 


with correcting the erroneous stak-_ 
ing of a key feature of the project. 


We conclude that it is an inappro- 


| priate vehicle for the relief granted. | 


It appears to us that through the 
issuance of Order for Changes No. 1 
the contracting officer confirmed a 


constructive change which occurred | 


when the appellant was instructed 


to excavate to 42 feet and then to 


bedrock after initially excavating 
toa depth of 28 feet.7° The contract- 


ing officer stated in the change order 


that the work: 


Oe pertonied: involved excavating | 
to revised grades and. slopes in an area — 
previously excavated; thus, accessibility | 


was decreased and the excayation had 
to be performed. by. more. costly methods 


than was the case under the originally 


lee excavation. 
The contracting officer went | on to 


find that the: 


ie +. € “change ‘thus resulted in in- 


% See Gil-Brown Gonstiigiors, Ine., IBCA- 
5047-65. (November 28, 1966), 66-2. BCA... 
par. 5980; Lincoln Construction . Company, ' 
IBCA-438-5—64 (November 26, 1965), 72 I.D.. 
492,. 65-2 BCA par. 5234. Conversely, -we. find | 
that no breach of t contract by the Government: 


Ls — 1963,” 


occurred, 
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creased costs for the following items of 
work in the cutoff trench: . 
i. Excavation outside the limits of the 


originally staked cutoff trench, This work 


will include construction of an access 
ramp into the cutoff trench area. 
_ ii. Dewatering, including dewatering 
for a longer period than contemplated 
and throughout the major portion of the 
1963-64 winter season and during a por- 
tion of the construction season follow- 
ing in 1964. 7 : | 

lii. Placing a corrugated-metal culvert 


pipe for handling diversion of stream 
water as necessary during the winter 


season. | 
iv. Miscellaneous material required as 


a result of work being projected into 


another construction. season. 


In. Findings of Fact No. 1, the 
contracting officer rejected any ele- 
ments of claim relating to the core 
trench insofar as they were not cov- 
ered by Change Order No. 1. We 
now take up these various elements 
which were set forth in Exhibit Ne. 
178 as well as those items concern- 
ing which the appellant was— 


awarded additional compensation. — 


Dewatering and. Stream Diversion 


It is clear from Findings of F act 


No. 1 that, by virtue of Change 


Order No. 1, the contracting officer 
intended to compensate the appel- 
lant for all its dewatering costs ap- 


_ plicable to the core trench. (Exhibit © 


No. 221, par. 84), Tn its Posthear- 
ing Brief (at 126), the Government 
asserts that the. appellant. was “paid | 


for every hour of men and equip- 


ment time required to dewater and 
re-excavate the cutoff trench fol- — 
lowing the restaking: e effort on ae 3 
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The ayceleat siitenaa that the 
net amount allowed, $104,471.01, 


was inadequate. The contracting of- _ 
ficer denied appellant’s claim for 


additional compensation for de- 
watering on the ground of lack of 
evidence in support thereof. 

The Government now maintains 
that the contractor’s dewatering op- 


eration was deficient from the be- 
ginning. Department counsel: goes © 
so far as to assert that there is sub-. 
stantial doubt regarding the propri-- 


ety of. the contracting officer’s 


allowance and questions the charge- © 


ability to the Government of all of 
the contractor’s expenses. However, 


the Department counsel stopped 


short of requesting the Board to ov- 
-errule. the contracting officer ** and 
SO; as we Indicated supra we will not 
disturb the allowance made.* 

_ Thus, the question before us’ is 
whether the contractor is entitled to 
‘additional compensation. in connec- 
tion with dewatering. Analysis of 


| Government Exhibit B-621 (th a ad- 


& Based upon Government costs records only, 
the contracting officer determined in Change 
Order No. ‘1 that appellant's total costs of 
unwatering from July 29, 1963, to Feb- 
ruary 28, 1964, and from March 11, 1964, 
to September 4, 1964, as represented by hourly 


usage of equipment fully. operated and main- 


tained amounted to $124,471.01. From this 
sum was deducted $20,000 which represented 


appellant’s contract price for diversion and . 


which. had been paid previously. © 

s1 ‘The Government will not. specifically re- 
quest that: the Board overrule the contracting 
officer and reduce the amount previously 
allowed.”” (Government Posthearing Brief, 

See Koenig Aviation, -Inc., ABSCA No. 
11201 (December: 9, 1966), 66-2 BCA par. 
— 6020, at 27,810 (“* * * we are not disposed 
to refuse recovery * * * in the light. of the 
Government’s admission that some amount is 
due.’’). 
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- penses 


missibility of which is @iciad 
infra) indicates that according to 
Government records the appellant 


sustained a loss of $26,107.37 with 


respect to Bid Item 1 (Diversion 
and care of stream during construc- 


tion and removal of water from 


foundations). The appellant has not 
made clear what, it considers to be 
the amount of the under- allowance 
for dewatering. 

In arriving at the adjustment for 
eens in Change Order 1 and 
in later commenting thereupon in 
Findings of Fact No. -1, the con: — 
tracting officer gave no. indication 
that he considered whether any of 
appellant’s dewatering difficulties 
were attributable to appellant’s 
manner of performance. If he-de: 
dueted an. amount representing the 
cost. of appellant's ang it is 
not shown, | g Fght bee! ee 

It is clear, howeee: that a con-_ 
tractor should not be rewarded for 
his ittcompétence. The contracting 
officer acknowledged the Govern- 


‘ment’s general responsibility, but 


we do not believe that he intended 
to compensate the appellant for ex- 
resulting ° from its own — 
deficiencies. ee 

It was unreasonable of the appel- 


lant to anticipate excavation in the 


dry. Aside from the indications of 
wetness in Paragraphs 51a. and G5 


_ the subsurface investigation data in 


the valley floor in the vicinity of the 
cutoff. trench show the water level 
very close to the surface of the 
ground. Thus,. Drill Holes 22 and 
98 indicate the water level at less 
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ere five oat and Drill Hole 2 | 


shows the water table to be about ten. 


‘eet below the surface, 


“We also find that appellant’s de- 
watering and diversion efforts were 


not free of considerable inefficiency. 
-Appellant’s dewatering plan con- 


templated the need for four wells, | 


but the wells were not “installed 
until November 1968 after the cutoff 
trench was deepened, widened and 
excavated to its ultimate depth. 


- Then, through the winter of 1963-64. 
- the contractor chose to fill up the - 


~ eutoff trench with water rather than 
maintain its pumping. operation. 
It also appears that. the system 


| designed and installed by the appel-_ 


lant to carry the flow of Lost Creek 


through the damsite was not wholly | 


adequate. The contractor appar- 
ently did not anticipate the proba- 
bility that the core trench would be 
flooded during the spring runoff of 
the creek in 1964. As a result the 
creek overflowed and ran through 
the cutoff trench for a considerable 
period of time. This, in turn, led to 


delay because it was necessary to. 


pump out the cutoff trench after it 
had been filled with water and after 
~ Lost Creek had been allowed to run 


| through it. 
 Wnally,-9 we are of the view that 


the diversionary scheme designed 


and installed to enable passage of 


the water through the site left. some- 


thing to be desired in that it resulted 


in the deposit of considerable ma- | 
terial in the bottom of the cutoff | 


trench: which had to be removed. 
~ Im this context we must also con- 
dee a question of admissibility of 
evidence which occurred at the hear- 
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ing. The Government sought to in- 


_ troduce into evidence answers by 
Mr. Walsh on behalf of the appel- 


lant to interrogatories promulgated 


ina lawsuit against the appellant by — _ 


Stang, the initial dewatering sub- 
subcontractor, arising out of this _ 
work.®* In response to. the following i 


interro gatory 


34. State in detail how M & S suffered - 
damages in the sum of $70, 000.00. Give. 
details as to what elements go to make 
up the $70,000.00,:and what is the sepa- 
rate amount of each element. : 


Mr. Walsh’s answer reads: 


M & S suffered damages in excess of. 
$70,000.00. Because of the failure and 


inadequacy of the plaintiff’s dewatering | 


equipment and plan of dewatering, the 
major portion of the core trench excava- 
tion work had to be performed a) the: 
wet” and thereby became slow and in- 


- efficient aud was not completed in the 
fall of 19683. As a result, M & S was ex- 
posed to the expense of. unuecessary — 


winter and spring dewatering, additional | 
overhead and ultimate default of its sub- 
eoutract. The amount of said damages 


must be computed by adding labor, ma-. 
terial and equipment rental shown by _ 


M & 8’s records or by. expert testimony 


| concerning the fair and reasonable cost 


of doing the work. if plaintift’ s dewater- 
ing had been satisfactory as compared to 
the cost of doing the work: ‘under: the con- 


ditions experienced. 


The Government maintained that 


the answers to paragraph 34 and the 
answers to paragraphs 48 and 45 


were admissible as judicial contra- 
dictions of Mr. Walsh’s direct testi- 


83 Govertiment Exhibit B—407. The lawsuit. 


is entitled “United States of America for the 


Use of John W. Stang Corporation, Plaintiff v. 
Steenberg Construction Company and The 
Travelers Indemnity Company. of Hartford, 
Connecticut,’ Civil No, C—116—64, U.S.D.C., 
Utah. . . Biya ee OE 
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| cally: 
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mony, (44 Tr. 4960) here, specifi- 
Q. Mr. Walsh, was. it your opinion in. 


December of 1964 that the activities of 


John W. Stang Company had ate to 
do with the M & Ss default? . 

A. Yes, it had nothing to do with their 
default. It was the Governmeunt’s action 


- that caused M & § to go broke and there- | 


fore had to abandon the work. 


On the appellant’s objection, the 


hearing official ruled that the an- 


swers were not admissible as a docu- | 


ment and could only be used for 


“cross-exainination or testing the 


| witness’s recollection or impeaching 
his testimony” (44 Tr. 4954-55). 


Department counsel requested that 


the document be kept in the record 
in order to obtain a ruling thereon 
_by the members of the Board partic- 
ipating in this decision (44 ae 
4960). 


We hold that the answers to the 


interrogatories contained in Gov- 


ernment Exhibit B-407 are admis- 


sible as judicial admissions against 
interest by the appellant.®+ “They 


constitute further evidence that at 
 Jeast a portion of appellant’ s dewa-_ 


téring difficulties were not solely the 
Teeponeibility of the Government, 


but were brought about by ade 


—quacy of equipment and dewatering 


| methods utilized by the Stang Com- | 





& Vincent Y. Young, 324 F.2d 266 (oth 


. Cir. 1968) ; Community Counselling Service, . 


Ine. v. Reilly, 317 F.2d 239, 242 (4th Cir. 


1963) ; Northeastern Real Estate Secur. Corp. 


vy. Goldstein, 163 F.2d 963 (2d Cir. 1947); 


Federal Surety Co. v. City of Staunton, Ill., — 
279 


29 F.2d 9,14 (5th Cir. 1928), cert. den., 
U.S. 840 (1928); Falkinburg v. Inter-State 
Business Men’s Acc. Co., 272 N.W. 924, 927 
(Neb. 1937) ; Mertens v. McMahon, 66 8. Me 2d 
127, 136-37 (Mo. 1933). 


pany, the appellant’s sub- subcon- 


_ tractor. 


Accordingly," we find that the ap- 
pellant has been compensated equi- 
tably for the problems of dewater- 


ing arising out of the mis-staking 


and deepening of the core trench. A 
further allowance to the appellant _ 
is not warranted. 


Backfilling | | 


The contracting officer denied ap- | 
pellant’s claim for the added cost of 


placing fill at the greater depth of 


the core trench. He took the position 


that the effect of Change Order No. 


1 was to restore the trench to the 
conditions under which backfilling 


- would have been required. if thei ini- 


tial staking had been correct. | 

The contracting officer’s rationale 
was that, regardless of the initial — 
incorrect staking of the core trench — 
by the Government, the contractor 


either knew or should have known 
(by reason of various contract data) 
that it would be required to refill 
a trench with Zone 1 material to 


depths and side slopes substantially | 
as was the actual case after the final 


excavation lines had been accom- 
plished according to the restaking. 


As a consequence, he ruled that all 


requirements of the embankment — 
work, including the backfill of Zone — 
‘1 material in the core trench re- 
3 staked zone, were the same as could 


have been expected by the con- — 
tractor at the time of bidding. He 


therefore denied the appellant’s 


claim for additional compensation 
for backfill or placing Zone 1 em- 
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bankment in the core trench up to 


original ground surface by reason 
of the restaking. — 


The contracting officer, however, 


~ yecognized that the appellant in- 


curred certain. additional costs by 
reason of excavating the core trench 
from a depth of 28 feet to 60 feet. 
The period of dewatering lasted 
long after the restaking was fin- 
ished. The restaking affected the 
excavation only to the extent that 
the work of excavation to bedrock 
was prolonged and made more diffi- 
cult; if the stakes had been set 
originally for slopes to reach a 60 
foot depth they would have covered 
a wider and more convenient area, 
_ within which to work. | 

It was October 1963 when rock 
was found at 60 feet. The period 
_ of dewatering expense that the con- 
tracting officer found to be reim- 
bursable lasted until September 
1964, when backfilling began. This 
substantial lapse of time following 
the end of the restaking changes 
would seem ‘to negate any real 


causal connection between the re-- 


staking and the increased dewater- 
ing costs. Such excavating work as 
was performed after the contractor 
reached bedrock was associated with 
finishing slopes and cleaning, par- 
ticularly that which was caused 
by sloughing during the 1963-64 
. winter season. Jt cannot be said that 
such excavation work had even a 
remote connection with the fact that 
there were successive stakings in 
1963. The same conclusion applies 
to the allowance of excess costs of 
dewatering for a year following the 
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completion of excavation to bed- 


rock. | 
There is thus an inconsistency in 
allowing the additional dewatering 
expense but not allowing the addi- 
tional backfillmg costs. It would 
seem that if the contractor is to be 
charged with knowledge before 
bidding that the cutoff trench would 


.be 60 feet deep, such knowledge is | 


as applicable to excavating as it is 
to backfilling. If the contractor 
should have been aware, as the Gov- 
ernment maintains, that the trench 
would reach: a depth of 60 feet, it 
follows that the contractor also 
should have contemplated the con- — 
comitantly greater costs of dewater- 
ing for a deeper excavation. As we 
have demonstrated supra the allow- 
ance of dewatering costs flows from 
the change in depth. Accordingly, it 
would appear that the increased 
costs of backfilling the trench were 
as causally related to the increase 
in depth as were the increased de- 
watering costs. 


For this reason, we are of the view 
that the contracting officer’s allow- — 
ance to the appellant of its dewater- 
ing costs constituted an admission 
er concession of responsibility on 
the part of the Government,®* appli- 


& See J. D. Hedin Construction Co., Inc., 
note 7, supra, in which the Court said, at 83: 

“We turn now to a determination of the 
extent of the government- caused delays. Our 
Commissioner has found that the government- 
eaused delays, with respect to the pile difficul- 
ties, amounted to 125 days. Defendant chal- 
lenges this finding by asserting that the delays 
encountered primarily resulted from plaintiff's 
job methods, We start with the proposition | 
that defendant, by extending the time of 
performance 125 days, recognized that the 
overall project was delaved to that extent. 
The grant of an extension of time by the 


158] 


STEENBERG CONSTRUCTION COMPANY 


Al 


May 8, 1972 


cable as well to the packAlling of the 


core trench. The Board considers 
that the contractor has established 
by a preponderance of the evidence 
that the backfilling work was made 
more difficult ® and less efficient and 
that the contractor is entitled to be 
compensated additionally therefor. 


Comp action 


It is difficult, however, to assess 
the contractor’s damages with re- 
spect to the quantities involved in 
the backfill of the core trench with 
Zone 1 material.*? The appellant ap- 
pears to take the position that ordi- 


nary Zone 1 backfill (Item 13) and 


coinpaction thereof are to be con- 
sidered as “Specially compacted 
earthfill, Zone 1” (Item 14) because 
of the Government’s stringent re- 
quirements for hand tamping and 
high density in the bottom of the 
core > trench. a8. 


*ontracting officer carries with it the admin- 
istrative determination (admission) that the 


delays resulted through no fault of the con-. 


tractor. * * *” Cf Peter Kiewit Sons’ Co. v. 
Summit Construction Co., 422 B.2d 242, 269 
. (8th Cir, 1969). 

8 See Peter Hiewit Sons’ Co., 
supra. 

8 In Findings of Fact No. 2 (Exhibit No. 
251, p. 62), the total volume shown for Item 
13 (EHarthfill in dam embankment, Zone 1) is 
174,089 cubic yards and the total volume 
shown for Item 14 (specially compacted earth- 
fill, Zone 1) is 2,288 cubic yards. However, 
on p. 69 of the Findings, the actual or ex- 
pected final quantity of Item 14 is given as 
4,458 cubi¢e yards. 

8 Additional density aapuinaments increased 
the volume of Zone 1 material to make a 
given thickness of compacted fill (89 Tr, 
43383). Compaction requires the placing of 
a greater volume of material to fill a. given 
space than would be necessary without com- 
paction ; the higher the degree of density, the 
greater the required volume of material. 


note 85, 


Under Paragraph 64, Zone 1 ma- 
terial placed at steep and irregular 


embankment. foundations is to be 


specially compacted. The appellant 
has alleged that the “mereased size 
of the cutoff trench greatly in- 
creased the amount of ‘specially 
compacted Zone 1 material.’ ” (Ap- 
pellant Prehearing Brief, 34.) And 
at one time it apparently claimed 
that virtually all of the Zone 1 back- 
fill placed in the core trench during 
1964 should be. paid for under Item 
14 because of strict pe for 


a np 


The contracting officer found that 
the Government had made payment 
for specially compacted Zone 1 
under item 14 (Exhibit No. 251, par. 
215). The quantity of special com- 
paction included all compacted em- — 


_bankment below elevation 5,780, the 
Zone 1 along both abutments, and 
some Zone 1 compacted around. ir- 


regularities on the upstream and 
downstream slopes of the core 
trench. Since the bottom of the core 
trench was about elevation 5,772, the 
contracting officer’s determination 


would cover eight feet. 


According to the contractor, mul- 
tiple ‘handling methods were re- 
quired for about twenty feet (39 Tr. 
4337-38). Mr. Angel testified that 
the appellant placed 44 ‘heaping 
loads of material amounting to 
roughly 1,200 cubic yards, in the 
deepest area of the core trench (39 
Tr, 4322-93), 

It is not entirely clear, however, _ 
that the appellant is now making a 


claim for special compaction over 


that allowed by the contracting of-. 
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ficer, except as it claims that vir- 
tually all of the backfill should be 
paid for as special compaction under 
Item 14 because of excessive re- 
quirements in regard to its rolling 
equipment. In its letter of June 21, 


1965 (Exhibit No. 178), only two 


compaction items are referred to: 


(1) “no payment for extra compac- 


tion work around the pipes left in 
place for pumping” and (2) “no al- 
~ Jowance on extra hand compaction 


around he perimeter of the core 


trench. 


_ The two claims ‘relate to fies 
18-inch-diameter corrugated-metal 


standpipes installed as part of the 


dewatering operation and grout 


riser pipes placed on or about the 
excavation slopes in overburden in 
order that the rock drains used in 
the cutoff trench for dewatering 


could be filled with grout. When 


the contractor was unable to com- 
pact Zone 1 embankment adj acent 
to the standpipes and grout riser 
pipes with the sheepsfoot roller, it 
used pneumatic tampers. The con- 


tracting officer denied the claims on 
the ground that the utilization of 


special compaction around the 


standpipes and grout riser pipes 


was due solely to the contractor’s 
own construction methods and was 
not directed by the Government 
(Exhibit No. 251, pars. 214, 216). 
We are of the view that the mat- 
ter of the cost of special compaction 


of material around the pipes is cov- — 


ered. under Paragraph 47, the de- 


watering provision of the contract, 


-rather than the clauses pertaining 
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to Zone 1 embankment.®* As such, 


the cost either was included or 
should have been anticipated and 
included for payment in appellant’s 


lump-sum price for dewatering in 


accordance. with Subparagraph d. 
of Paragraph 47.° We hold that the 
quantity of material compacted by 
special compaction methods around . 
the pipes should not be included for 


payment under Item 14. 


With respect to the assertion that 
the Government imposed excessive 


rolling requirements in order to 


meet Proctor compaction test densi- 


8 “47. Diversion and Care of Stream during 
Construction and Removal of Wore from 
Foundations 

*  @ * * 8  & + 

“ce. Removal of water from frundations..* * * 

“During the placing and compacting of the 
embankment material in a cutoff trench, the 
water level at every point in the cutoff trench 
shall be maintained below the. bottom of the 
embankment until the compacted embankment 
in the cutoff trench at that point has reached 
a depth of 10 feet, after which the water. 
level shall be maintained at least 5- feet below 


the top of the compacted embankment. When 


the embankment has been constructed to an 


elevation which will permit the dewatering 
systems to maintain the water level at or 
-below the designated elevations, as determined 


by the- contracting officer, the pipe drains 
including surrounding gravel, shall be filled 


with BTOur. composed of water and cement 


or clay.” 

80 6, Payment. —Payment for diversion and 
care of the stream during construction and 
removal of water from foundations will be 
made at the lump-sum price bid therefor in 


the schedule. Except as otherwise provided 


in Paragraph 51, the cost of furnishing all 
labor, equipment, and materials for construct- 
dikes, channels, fumes, and 
other diversion and protective works; remov- 
ing or leveling such works, where required; 
diverting the stream; making required clo- 
sures; maintaining the work free from water 
as required; grouting drains and sumps; dis- - 
posing of materials in cofferdams; and all 
other work required by this paragraph shall 
be included in the lump-sum price bid in the 
schedule for diversion and care of stream 
during | construction and removal of water 
from foundations.” 
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ies exceeding the specifications, we 
believe there is sufficient evidence in 


conceded that “there were discrep- 


ancies” in the administration of the 


density test program by certain 
Government field personnel (Gov- 
ernment Posthearing Brief, 331). 


On Government Exhibit B-411, a 
summary of field and laboratory — 


tests of compacted fill controlled by 
_ the Proctor test, there are indicated 
- by a series of single and double as- 


_terisks those tests on which reroll- 


ing took place. It is clear therefrom 
that substantial rerolling occurred. 
However, the number of times the 
appellant was required to reroll 
does not appear (54 Tr. 5981). 

Whether a power tamp, pneu- 


-.. matic roller or roller compaction 


was used is denoted for each test 
under the heading “Method of 


-_. Compaction.” The symbol for roller 


passes is “12” and that number is 


shown on the chart wherever roller 
compaction took place, if there were 


12 or more than 12 passes. 94 
There is an avenue of relief af- 

forded under Subparagraph g. of 

‘Paragraph. 63 which provides for an 


adjustment of 35/100 cent per cubic. 


_yard for each additional roller pass 


% Mr. Wilcox testified (52.Tr. 5797-98) : 


“Q. Now, I notice going through here that 


this. figure 12 for 12 roller passes is always 12. 
Could there be any indication: on there if 
there were more ‘than: 12 passes? = 

“Al No. 


“Q, You put 12° down. there whether there | 


were 12 or 20? 


4. We would put 12, whether piers were - 


12: or 20 unless there were additional roller 
: G PARSES. requested, and. E know of none that 


Were,’ 
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above 12. The ee er has: cae 


ne made a claim pursuant to this pro- 
the record to support such a charge. _ 
The Government, moreover, has — 


vision, but the Board is not pre- 
cluded from granting relief upon a_ 


theory not advanced by the parties 
if there is some other theory under 


which recovery may properly be- 


allowed. 92. 


It may be that eis doling did 


‘not pursue its remedy under Para- 


graph 63¢. because no exact count 
was kept of the number of passes. 


required. Where, however, there is— 
substantial evidence in the record” 


showing clear entitlement to.a con- 
tractor of an adjustment in its. 


favor, the Board may grant relief — 
| notwithstanding appellant’s inexact _ 


recordkeeping. In such case, the. 


appellant well may suffer and be | 


limited in its recovery to a lesser 


amount than would be reflected by. | 


accurate data, but it would be gross- _ 
ly inequitable to deny it all relief 


solely on the basis of a technicality. 


This aspect of appellant’s claim is — 
therefore allowed. The equitable ad- 


_justment to which it is entitled will 


be aes up MGTa. 


- Grouting — 


In Exhibit No. 178 the appellant 


asserted that Change Order No. 1 


provided inadequate compensation 
to it because no allowance was made 


‘therein “for. damages suffered on 


subcontract work hich was de- 


layed and disrupted by the change 
‘in the core trench.” In the same 
| letter. the appellant also alleged that 


% Bendix - Field ‘Bngineert ing Cor ‘por Gi, 


- ASBCA No. 10124 (November 8, 1966), 66-2 


BCA par. 5959, at 27 870. 
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_ the “Tal dded cost of grouting con- 
tract due to delay caused by core 
trench’? amounted to $88,946.29. 

- The contracting officer concluded 


in Findings of Fact No. 1 (Exhibit 


No. 221, par. 28) that the subcon- 
tract referred to was that for grout- 
_ Ing and so treated the allegations as 

‘duplicative.** He held the claim to 


Mis be a request for damages due to a 


Government-caused delay and as 


such outside the scope of the con- 


tract and beyond his administrative 
authority to entertain or settle. 

The Government’s position is 
that the claim should be dismissed 
since it pertains to extra expense for 
unchangéd work arising out of at 
least some Government-caused de- 
lay. The appellant. has denied that 


the grouting was done exactly as. 


originally planned, since it had to 
take place at a deeper elevation, “in 
a less accessible work area under 
more adverse conditions (including 
unanticipated .water problems)” 
(Appellant  Posthearing - Reply 
Brief, 28). -3 


Mere allegations, however, do not - 


constitute proof, as the Board has 
Said on many occasions,** and we 
have been unable to find sufficient 
evidence in the record to support a 


finding in favor of the appellant. 


that the grouting work was changed 

by the erroneous eee of the cut- 

off trench. . 
' On the contrary, it is clear that 


appellant’s installation of the grout 


*3 We are in accord with that determination. | 


«4 Fg, American Ligurian Co., Ine., TBCA~ 
492-465 (January 21, 1966), 73 LD. 15, 21, 
66-1. BCA par. 5326, at 25,027. 
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cap and “commencement of the 


grouting operation were in the 


main® held up by the delay in 
completing the excavation of the 
core trench resulting from the im- 
proper staking. The thrust of the 
tigation between the appellant and 
Prepakt, its grouting subcontractor, 


over Prepakt’s abandonment of the 
subcontract relates to the delay of 


Prepakt’s schedule almost entirely 


by reason of the additional excava- 


tion. and, secondarily, because of 
taulty dewatering operations.®* Fur- 
ther delay occurred when it was 
necessary to substitute Continental 
as subcontractor after Prepakt re- 
fused to continue. | | 

We therefore find that the appel-. 
lant is seeking reimbursement for 
work arising out of a “pure delay” 
situation. It is well settled that the 
Board has no jurisdiction in such 


a case, in the absence of a suspension 


of work clause.’ eCeonne the . 
claim 1s dismissed. 


% We find, also, that some -portion. of the 
delay is attributable to appellant’s dewatering 
deficiencies. 

% See transcript of proceedings (Appel- 
lant’s Exhibit C-66) of Steenberg Construc- 
tion Company V. The Prepekt Conerete Com- 


pany, U.S.D.C,, Utah, Civil No. 226-64, June 6, | 


1966, the Findings of Fact and Conclusions of 
Law made therein (Appellant’s Exhibit C—64), 

and the opinion of the U.S. Court of Appeals, 
9th Cir., dated August 3. 1967 (No. 9009), — 
affirming the judgment of the lower court 
(AppeHant’s Exhibit C—65). At 41 of the 


transcript there is testimony. that the = de- 


watering system went faulty. At 8 of the 
Opinion, the Court states that “flooding water ~ 
caused by pump trouble interfered with opera- . 
tions.” 

7 Allison and Haney, Fibs note 9, supra; 
R. A. Heintz Construction Company, IBCA-—- 
408 (June 30, see %3 ED. 196, 66-1 BCA 
Par. 5668, 
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Equipment 


The appellant contends 
Change Order No. 1 did not make 
any allowance for the costs of mov- 
ing in and out with additional and 
different equipment because of the 
changed requirements of excavating 
at the greater depth (Exhibit No. 
178). In addition, the contractor 
claims additional compensation for 
‘dle time” of rented and corporate 
equipment. allegedly used to per- 
form the additional cutoff trench 


excavation in the total amount of 


$520, 235.82, - 

With respect to the formers asser- 
tion, the record discloses that only 
one piece of different equipment was 
moved to the site specifically for 
core trench work because of the 
- changed requirements of excava- 
tion. That was a 13%4-cubic-yard 
Link Belt draglne, which was 
rented from Syblon-Reid Construc- 
tion Company and moved to the 
site on September 19, 1963. Accord- 
ing to the contracting officer, the 
eatimnated cost of the dragline was 
included in the payment allowed 
by Change Order No..1 (Exhibit 
No. 221, par. 29). Thereafter, in 


Findings of Fact No. 1, the adjust-_ 


ment was modified to cover the ac- 
tual invoiced cost of renting the 


dragline instead of the estimated 


cost. The appellant has not sus- 


tained its burden of proof as to its. 
utilization of other equipment or 


with respect to the amount of the 
. allowance. The claim is therefore 
| denied. 
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As for the idle equipment claim, | 
Miller testified that the con- — 
tractor anticipated that equipment . 
would be shifted from place to 


place, particularly in’ connection 


with the roadway work (13 Tr. 
1466). The appellant has not. estab- 
lished that the time the equipment 
was allegedly idle can be charged 
to any act of the Government. A 
review of the equipment. which the 
appellant contends was idled, men- 
tioned in its Exhibit C-223, indi- 
cates that, except for equipment 
needed to perform open-cut excava- 
tion, all contractor major earth- 
working equipment was brought on 
the job in late 1963. Examination 
of appellant’s Exhibit C-224 shows — 
that all of the M & S. equipment 
which was utilized for earthwork 
left the job in November 1963. 

It appears, however, that M & os 
had other places to work besides the — 


cutoff trench and borrow. All of the 


road from approximate Station 200 
to the end was constructed by Steen- 
berg after M & S left the job. It: 


would: seem that M & S could have | 


done this work while 1t was on the 


job. Since other areas of work were 


available, it is unreasonable to con- 


tend thatMé&S earthwork equip- 
ment was idled because of the cutoff 


trench mis-staking. 
_ Also, according to the contr actor’ S 


oricthal schedule (Appellant. Ex- 


hibit Paes the appellant intended _ 


98 The “appellant put its earthwork equip- - 
ment to work on borrow and embankment 
operations, as. well as roadway, in the spring | 
of 1964. 
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3 - to shut. i its peat bree over ie . 
winter of 1963-64, between Novem- 


ber 15, 1963 ‘and April 15, 1964. 


Thus, all expense for equipment 


ownership charged during this pe- 
riod is allocable to the anticipated 
winter shutdown. | 


Moreover, it appears that the | 


contractor lost at least two months 


of excavation time as a consequence 


of the delay in completion of the 


cutoff trench operation due to the 
dewatering deficiencies which were 


| discussed above. None of this delay 
is chargeable to the Government. If 


this time is added to the five months 


of winter. shutdown anticipated i in 

~ Exhibit C-99, no actual idle time 
beyond that. anticipated was experi- 

enced by the contractor. 

‘We therefore hold that the ap- 
7 pellant has. not established that it 

incurred any additional expense by 


reason of equipment kept idle as a 
result of the cutoff trench mis- 


staking. In addition, the appellant 


_ has not sustained its burden of proof | 
- concerning the expense of workmen 


: alleged to have been. kept idle. 


i Finally, Subparagraph e. of Par-| 


bs agraph 21 of the Special Conditions 


is of no avail to the contractor. It 


‘does not appear that, the contractor 


9 D7 Aeuipneal Allawances for. Contract 


Adjustments - 
ee + e 
Ke, Tdle time.—Ownership expense. allow- 


ance for idle time of equipment actually 


- employed on the extra work will be made 
on the basis of 50 percent of the first shift 


rate for each regular working day, if the. 
contracting officer determines that the equip-. 


ment could be used advantageously on other 
‘work under the contract and that such use is 


“precluded by impracticability of moving. * * *” | 
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was precluded by the impracticabil- 


ity of moving from using the idled 
equipment on 


one -— contract 
work. 100 : ees , 
The claim 3 is: denied. 


- Cleanup 


“The appellant contends that the 
cleanup requirements imposed by | 
the Government for grouting and — 
prior to placement of Zone 1 ma- 
terial were . excessive. Cleanup: 1s 


provided for as follows in Subpara- 
graph b. (Preparation of founda-— 
| tions) of Paragraph 63 (Karthfill — 


in Dam Embankment Zone a 
te * ae we ig oe tome & 


The foundation: except rock surfaces, 


for the earthfill shall be prepared by level- 


ing and rolling so that the surface ma- 


terials of the foundation will be as com- . 
- pact and well bonded with the first layer » 


of the earthfill as specified for the sub- 


sequent layers of the earthfill. Surfaces 
upon or against which’ the earthfill por- 


tions of the dam embankment ‘are to be — 


placed Shall be cleaned of all loose and 
objectionable: materials in an. approved — 
manner by handwork or other effective 


means immediately prior to placing the | 


first layer of earthfill. Immediately prior _ 
to placing the earthfill, such surfaces 


shall have all water removed from de- 


pressions and shall be properly moistened 


and sufficiently clean to obtain a Suitable 
bond with the earthfill. . 


The appellant has not established 
that the degree of cleanliness im- 


posed by the Government exceeded 


the provisions of the contract. Ac- 


cordingly, the claim is denied. 


100 Gosmo Construction Company, IBCA- 
468-12-64 {August 8, 1966); 73 LD. 229, 
249, 66-2 BCA par. 5736, at 26, any: J 


158] . 


| Stockpiling, Multiple Handling of 
Materials, Excavation of Material 
_ from Slides, Ramping | 


In Findings of Fact No. 1 (Bx. | 


hibit No. 221, par. 35), the contract- 
ing officer held that all of the con- 
tractor’s actual costs for stockpiling, 
- multiple handling of materials, ex- 
cavation of slide material, ramping, 


and excavation on the sides of the 


core trench outside of the originally 


staked lines were included in Change. 
- Order No. 1. He denied the claims | 
on this ground and on the additional 


ground of lack of evidence in sup- 
port of further compensation. | 
We uphold the contracting offi- 
cer’s determination. It appears that 
M &S started to look to other parts 


of the work for revenue purposes 


when it began having difficulty 
meeting its payroll because of the 


lack of revenue from the cutoft 


trench (27 Tr. 3043). Consequently, 
M&S opened up Borrow Area No. 
2 and commenced to haul Zone 2 
~ and 3 material therefrom to the dam 
commencing about August 12, 1963, 
or before the restaking (Govern- 
ment Exhibit B-572). M & 8 built 
up the height of the Zone 2. and 8 
fills and dug the ramp to the cutoff 
trench on the downstream side 
rather than the upstream side, Ac- 
cordingly, it would seem that the 
decision of the appellant to place a 
substantial portion of the Zone 2 


and 8 material ahead of completion — 


of the cutoff trench was not dictated 
by the cutoff trench mis-staking. 
In this connection, it must be 
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down the downstream Aone 2 blan- | 


ket, a layer of Zone 2 material of. 


several feet, before any Zone 3 could 
be placed. This requirement for a 
Zone 2 blanket: meant that any open 


cut excavation removed prior to the 


time that the blanket was com- — 
pleted would have to be stockpiled. — 
Since the appellant’s original sched- _ 
ule (Appellant Exhibit ¢ C-99) con- 


templated the commencement of 


open cut excavation before the start 
of cutoff trench excavation, it is- 
apparent that some stockpiling of 


material | would have to occur. 
: Moreover, both Paragraphs 51 and 
61 Maleate that some stockpiling © 


and double handling of material | 


: would be required. | 


We therefore find that a sonal 
erable amount of stockpiling and 
multiple handling was the result of 
appellant’s own operations and — 


cannot entirely be attributed to the 
_ cutoff trench mis-staking. This does — 


not mean that we regard the allow- 
ance to the contractor for stockpil- 
ing and multiple handling as er- 
roneous. On the contrary such an 
assertion has not been made; fur- 


thermore, it is beyond question that 7 
_ the contractor was required to per- 
form some stockpiling and double 


handling as a direct consequence of 
the deepening of the trench, as the 
contracting officer recognized. We 
simply hold that the appellant has — 
not established its entitlement to 


additional compensation for stock- _ 
piling 
yond that already allowed by the © 
noted that the appellant had to put | , 


¢g and multiple handling  be- 


contracting ollicer. 
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The appellant has also not fur- 


nished us with additional evidence 
cn which to base further compensa- 
tion to it for its claims for (a) deep 
excavation of material from slides 
in the core trench due to water 
action over the winter, (b) ramping 


to get material out at the greater 


depth and because of the necessity 
of stockpiling incidental to excavat- 
ing at the greater depth, and (c) 
the extra cost of excavation on the 
sides of the core trench beyond the 
original slope lines above the 28- 
foot elevation. In Findings of Fact 
No. 1,.the. contracting officer held 


that these costs were included in the - 


compensation allowed by Change 
Order No. 1 and disallowed further 


payment (pars. 35-36). The appel- — 


lant has not met its burden of show- 
ing that the allowance was 
inadequate. . . 

The claims are therefore denied. 


Interest 


The appellant’s claim for interest 
due resulting from the Bureau’s 
failure to process the change order 
for the core trench, or to make 
proper progress payments was de- 
nied by the contracting officer on 
the ground that it was a claim for 


damages which he was without au-— 


thority to consider (Exhibit ae: 
221, par. 37). 
hs is insufficient Sidaies in 


the record to establish that the ex- 


pense claimed is for interest which 
appellant may have incurred on 
money borrowed, to perform the 
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change.**! There is also a lack of 
clear and convincing proof that the 
interest was incurred, in the absence 
of evidence of a specific loan, as a 
result of general business borrow- 
ings and dealings with its bank oc- 
casloned by the change.’ It may 
well be that finanical reverses sus- 
tained by the appellant on this job 
occurred in large measure as a con- 
sequence of its extremely low bid. 
In such a case business borrowings 
are as attributable to under-financ- 
ing as they might be to the core 
trench change. 

- In our view, the interest claim i 1s 
sunply in the nature of a charge for 
the Government’s failure to pay a 


‘sum of money when due. It is well 


settled that the Board has no au- 
thority to allow such a claim.?°* The 
claim is therefore dismissed. 


Cost to Process and Six Months 
Added Overhead 


The first of these claims is for the 
alleged costs of uncovering and pre- 
paring costs and claims due to Bu- 
reau changes and errors. The second 
is for “six months added overhead.” 
The contracting officer denied both 


101 See Joseph Bell v. United States, 186 


Ct. Cl. 189 (1969). 


102 See Sun Hlectric Corporation, ASBCA No. 
18081 (June 80, 1970), 70-2 BCA par, 8371. 
103 Franklin W. Peters and Associates, 
IBCA-762-1-69 (December 28, 1970), 77 1.D. 
213, 245, 71-1 BCA par. 8615, at 40,038; 
Keco Industries, Inc, ASBCA Nos. 15061, 


(15181 (January 20, 1971), 71-1 BCA par. 


8698. We note the recent ruling by the 


‘Comptroller General permitting the Govern- 


ment to agree contractually to pay interest on 
claims that are not promptly settled by the 
Government. 51 Comp. Gen. (251 (B-174001, 
October 27, 1971). _ 
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on the ground that they are claims 


for damages which he had no au- 
thority to consider (#ixhibit No. 


221, par. 37). In addition, he held 


that the six months added overhead 
claim was duplicative of other re- 
quests for overhead contained in ap- 


pellant’s claim (Exhibit No. 178). 


With respect to the latter, it is 
based on “six months added super- 
_ Vision.” Supervision is an item of 
overhead. We note that Change Or- 
der No. 1, as adjusted by Findings of 
Fact No. 1, made a 15 percent allow- 
ance to the appellant for overhead 
and profit in connection with the 
cutoff trench claim (par. 43), Ac- 
cordingly, the claim is denied. 

As for the appellant’s claim for 

“costs to date spent on uncovering 


and preparing costs and claims due 


to Bureau changes and errors,” the 
items claimed include attorneys’ 
fees, travel expense to Washington, 
Denver, and Ogden, and compensa- 
tion to various of appellant’s em- 
-ployees such as Messrs: Steenberg, 

Walsh, Doak, Angel, and Midtown 
~ Corp.** They are considered costs 
of claims preparation and presenta- 
tion which are not allowable as di- 
rect costs under a claim pursuant 


to the Changes article of a fixed. 
_-price contract.1°° : 


104 Midtown. Corp. was the employer of Mr. 
Charles P. Curd, who had been in charge of a 
Government survey party at Lost Creek. Mr. 
Curd left Bureau employ as a result of a 
reduction in force and was employed by Mid- 
town on September 1, 1964. He. thereafter 
became an employee of the appellant on 
July 1, 1967 (15 Tr. 1636-37). 

105 Koenig Aviation, Inc., note 82, supra; 
Power Hauipment Corp., "ASBCA No. 5904 
(January 10, 1964), 1964 BCA par. 4025. See 
Frigitemp Corporation, VACAB No. 646 
(December 27, 1967), 68-1 BCA par. 6766. 


Fime Extensions 


‘The appellant alleges that the 


core trench excavation was com- > 


pleted on November 2, 1968, and not 
October 9, 1963, as found by the 
contracting officer in Change Order 
No. 1. lt therefore contends that an 
additional time extension of 24 days — 
should be allowed in this connec- 
tion. Ft also claims that it is en- 
titled to a further time extension of 


38 days for Dene the: cutoft — 


trench. 


In Findings of Fact No. 4 the 
contracting officer held that the core 
trench excavation was substantially 
complete on October 9, 1963. Ac- 
cording to Appellant Exhibit C-8, 
p. 7, rock was encountered at eleva- 
tion 5,775 feet on October 9, 1963, 
which bears out the contracting of- 


-ficer’s finding. The request for an 


extension of 24 days is therefore 
denied. | 

The contracting officer denied the 
time extension request of 33 addi- 
tional days for backfilling on the 
ground that the appellant’s mone- 
tary claim for backfilling was with- — 
out merit (Exhibit No. 221, par. 
39). In view of our determination, 
however, that the Government was 
responsible for appellant’s addi- 
tional costs of backfilling due to the 
core trench re-staking, it is clear 
that the appellant is entitled to an 
extension of time for this work. _ 

The appellant arrived at the fig- 
ure of 33 days by taking 2% (the 
estimate of increased backfill ma- 
terial) of the additional seven weeks 


required to bring the fill to original 
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eround (Exhibit No. 178, Exhibit. 
XIII attached thereto). The figure 


was based on a work week of seven 


days. We believe a work week of six 


days is more accurate. Accordingly, 
the appellant is granted a time ex- 
tension of 28 days. 


BORROW - 


The appellant contends that the 


difficulties. created by the Bureau 


regarding the core trench aftected 
adversely its “movement out of bor- 
row and placement in dam embank- 


ment” (Appellant Posthearing 


Brief, 156). Its borrow plan was al- 
cenie predicated upon a 28-foot — 
core trench depth (Appellant Post- 
hearing Brief, 159). The appellant. 
also maintains that the Government 


represented that there was sufficient 


borrow in Borrow Area No. 2 to- 


complete the project. It suggests 
that the subsurface investigation 


data contained in the specifications 


were inaccurate and inadequate 


(Exhibit No. 198). It charges that 


the Government unfairly failed to 
provide it with the Government De- 
sign Considerations. booklet (Ap- 
pellant Exhibit C-20), containing a 
breakdown by types and quantities 


of material in each of the various 


borrow areas, for bidding a 
(51 Tr. 5629-94). 

_ Therefore, according to the ap- 
pallants by virtue of “the various 
actions of the Bureau” it was “im 


possible for the Contractor to plan 
_ or implement any coherent sequence 


of excavation of the different zones 


from the various borrow areas.” 


There was, as a result, allegedly un- 


DEPARTMENT 


Maintains that the 
— failed to relocate utility lines out of 
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necessary expense and delay in per- 


formance, and the costs and time — 
required for earthwork were sup~ 


.. posedly “drastically mcereased.” The 


appellant also alleges that the Gov- 
ernment quantity computations are 
not correct. Finally, the contractor 
Government 


borrow areas, 
The Government, on the other 
hand, claims that the appellant did 


not manage its borrow operations 


so that it could build the dam with — 
a minimum of waste or utilize the 
materials from the borrow areas in 
an orderly and economic fashion 
(Government Posthearing Brief, 
300). It denies the existence of any 


causal effect between the mis-stak- 
ing of the cutoff trench and appel- 


lant? s difficulties with the borrow 


et Government Posthearing Brief, 


161). 
The applicable specification 1s 
Paragraph 59.1 According to the 


108 Ty pertinent part it reads as follows : 
“59. Borrow Areas - 
“a, General.—All materials required for the 
following construction which are not available 
from excavations required for permanent con- 
struction under these specifications, shall. be 
obtained from Borrow Areas No. 1, 2, and 4 
shown on. Drawing No, 54 (526-D-2710). 
(1) Construction of dam embankment 
Zones 1, 2, and 3. : 
é, TZ) Specially compacted earthfill, Zone i. 
“(3) Specially compacted sand, gravel, and 


- cobbles,. Zone 2. 


(4) Pervious backfill. 

**(§) Bedding for riprap. 

“In general, clay, silt, sand, and gravel 
materials classified in accordance with the 
Unified Soil. Classification System as clays 


and silts will be considered suitable for and 


Shall be selected for use in Zone 1 of dam 
embankment. In portions of the borrow areas, 
Zone 1 materials may he obtained from a 
first cut after stripping, but in other portions 


of the borrow areas the Zone 1 material may 


be overlain by Zone 2 or 3 materials. In ~ 
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Government, “the principal provi- 


sions” of Paragraph 59 are these: 

(1) Materials necessary to build the 
dam that are not available from the 
required excavations are to be taken 


from Borrow Areas 1, 2 and 4. (11) _ 


- Zone 1-material may be overlain by 
Zones 2 and 3 material and con- 


versely with respect to Zone 2 mate- 


rial, (111) Cobbles and boulders (in- 
eluding : some suitable for riprap) 


general, sand, gravel, and cobble materials 


classified in accordance with the Unified Soil’ 
Classification System as sands, gravels, or 


sands and gravels, will be considered suitable 
for and shall be selected for use in Zone 2 
of the dam embankment. In portions of the 
borrow areas, Zone 2 material may be obtained 
from a first cut after stripping, but in other 
portions of the borrow areas suitable Zone 2 
materials may be overlain by Zone 1 or by 
Zone 3 material. Zone $ material may consist 
_ essentially of Zone 2-type material or may 

consist of miscellaneous mixtures of ¢lay and 
silt with Zone.2 materials, which mixtures are 


considered unsuitable for use in either Zone 1 . 


or 2 of the dam embankment, 

“Hard, dense, and durable cobbles and 
boulders which are removed from stripping in 
borrow pits or are separated from otherwise 
suitable Zones 1, 2, and 8 materials may be 
‘placed in riprap. 

-“The contractor’s pperatious in the borrow 
areas shall be subject to the approval of the 
contracting officer. and shall. be such as will 
produce the proper proportions of Zones 1, 2, 
and $ materials to meet the pequiremenis of 
these specifications. 

“The location of. borrow pits within borrow 


areas shall be approved by. the contracting 


officer. The Government reserves the right to 
change the limits or location of borrow. pits 


~within the limits of the borrow areas in. 


order. to obtain the most suitable materials 
for the various zones, to minimize stripping, 


+o maintain the production of a proper propor- - 
tion of the various materials, or for other: 
reasons. The contracting officer will designate 
the depths of cut for. the various materials in _. 
all parts of the borrow. pits, and the’ cuts’ 


‘shall be made to such designated depths. * * * 


“Bxploratory holes in. the borrow area indi- ~ 
-cate that the materials are variable in texture. 


and contain some variable amounts of oversize 
cobbles and boulders. Approximate percentages 


of these oversize materials encountered in the — 


- exploratory holes: within the borrow area are 
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will be found i in the nana in the 


borrow. (iv) Zone 1 material in bor- 


row pits is to be irrigated commenc-.— 
ing at least 30 days} prior to antici- 
pated use. (v) Operations - of the 


contractor are subject to: approval 


and must be such as to produce 


proper proportions of Zones 1, 2 
and 8 materials; the contractor has 
the affirmative duty to. develop a ~ 
- plan to do so. (vi) The Government 


shown. 0 ‘on the logs. ee “the logs “note 
cobbles and boulders. scattered on the surface 
of the borrow area... The absence of percentages 


‘of oversize on any log of exploratory holes. 


within the area-or the absence of a note re-- 
garding surface cobbles and boulders does not, 
however, imply that oversize materials will not 
be encountered in the vicinity of such explora- 
tory holes either on the surface or with depth. 

Bidders are cautioned that wide variation from 
the nature and texture of materials. and the 
percentages of oversize material as indicated 
py. the test holes is to be anticipated.. Bidders, 
must assume all responsibility for deductions 
and conclusions concerning the nature and 
texture of material, percentages of oversize. 


material, the total yield of oversize material, 


and the difficulties of making excavations, of 
removing the oversize materials from the ex- 
cavated materials, and of obtaining a uniform 
mixture of materials..Some exploratory test 
pits in the borrow areas will.be open. for 
inspection and bidders should inspect the 
borrow areas and examine the test pits, and . 
bidders are urged to sample and test material | 
from borrow areas prior to submitting bids. 
“The contractor shall..be entitled to no 
additional allowance ‘above the unit prices bid - 


.in the schedule on account of the designation. 


by the contracting officer of the various. por- 
tions of the borrow areas. from which materials. ; 
are to be obtained ; on account of the depths of 


cut which are required. to be.made,.on account, — 
of the quantity of oversize: material . to be: . 


removed from the various materials; or. on — 


-aecount.of the difficulty of making excavations © 


and of removing oversize from otherwise suit- 7 
able materials. 3 
=z . & oe eee ee ee 


“e, Moisture. and drainage——The moisture _ 
content of the materials prior to and during ~ 


compaction shall be in accordance with the. 


applicable provisions for campacting the ma- 
- terials in Zone 1, 2, or 8 of dam embankment. 


As far. as practicable, the earthfill Zone 1 


jnaterial shall be conditioned in the borrow .. 
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may designate limits or locations of 
_ borrow’ pits in the borrow areas 

listed in order to obtain the most 
suitable’ materials, maintain proper 
proportions - of materials or for 
other reasons. The Government may 
also designate the depths of cut in 
the borrow pits. (vii) A wide varia- 
tion 3 in 1 the nature and texture of 
oversize materials to be found in the 
~ material is to be anticipated. (viil) 
Some test pits are open. Bidders 
should visit the site and sample the 
| material. (1x) The contractor is to 
be ; given no extra allowance above 


pits: before excavation. Tf required, Inoisture 
shall be introduced into the borrow pits for 
the . earth fill zone a material by irrigation, 
at least 30 days! in advance of excavation 
operations. ‘When moisture is introduced into 
the borrow pits’ for earthfil! Zone 1 material 
prior to excavation, care shall be exercised to 
moisten the material uniformly, avoiding both 
excessive runoff and accumulation of water in 
depressions. If at any location in the borrow 
pits for earthfill ‘Zone 1 material, before or 


during excavation operations, there is exces- 


sive moisture, as determined by the contract- 
ing officer, steps shall be taken to reduce the 
moisture by selective excavation to secure the 
drier materials ; by excavating and placing in 
temporary stockpiles material containing ex- 
cess ‘moisture ; by excavating drainage ditches ; 
by allowing adequate additional time for cur- 


ing or drying ; or by any other approved means. . 


Borrow pits for sand, gravel, and cobble fill 
Zone 2 material. and for miscellaneous clay, 
silt, sand, gravel and cobble fill Zone 3. mate- 
rial will not require preconditioning by irriga- 


tion. Moisture as required shall be added to 


these materials on the embankment. 

“The. contractor shall be. entitled to no 
additional allowance above the unit prices 
bid in the schedule on account of the require- 
ment. for stockpiling and rehandling excavated 
materials which have been deposited. tempo- 
rarily in stockpiles ; delays or increased costs 
due to stockpiling; poor trafficability on the 
_ borrow area, the haul roads, or the embank- 
. IMent; reduced: efficiency of the equipment the 
- eontractor elects to use; or on account of any 
other operations or. difficulties caused . by 
overly wet materials. 

a ORS ee a * * oe 
“No direct payment will be made for irri- 
gation or for any other operations necessary 
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the unit price bid on account of 
Government designation of depth 
of cut, designation of portions of 
pits to be worked and so on (Gov- 
ernment Posthearing Brief, 305- 
06). | 

During the 1963 construction sea-. 


son, the “Appellant essentially lim- 


ited its borrow activities to Borrow 
Area 2, although in August it per- 

formed a relatively amall amount of 
work in Borrow Area 4, which con- 
sisted of clearing sagebrush. Prior. 
to the excavation of the cutoff 
trench to the 28-foot, depth in 1963, 


to condition the material properly, and the 
entire cost of such irrigation, addition of mois- 
ture, excavation of drainage ditches, or other 
operations, shall be included in the unit price 
per cubic yard bid in the schedule for excava- 
tion in borrow areas and transportation to 
dam embankment. 

“d. Stripping and waste. —Borrow:pit sites 
shall be cleared as provided in Paragraph 43. 
Borrow pits will be designated by the con- ° 
tracting officer as the work progresses, and 
stripping operations shall be limited only to 
designated borrow pits. The contractor shall . 
carefully strip the sites of designated borrow . 
pits of topsoil, sod, Toam, and other matter 
which is unsuited for the purposes for which | 
the borrow pit is to be excavated, including © 
oversize cobbles and. boulders on the surface of — 
Zone 1 materials and oversize boulders on the 
surface of Zones 2 and 8 materials. ‘The con- 
tractor shall maintain the stripped surfaces 
free of vegetation until excavation operations 
in the borrow pit are completed and the con- 
tractor shall be entitled to no additional 
allowance above the unit prices bid in..the 
schedule because of this requirement. Mate- 
rials from stripping shall be disposed of. in 
exhausted borrow pits, ov in approved areas 
adjacent to borrow pits, or as provided in | 
Paragraph “61 exeept that cobbles” and. 
boulders suitable for riprap as determined by 
the contracting officer may be placed in riprap. 
If materials unsuitable or not required for — 
permanent construction purposes are found in 
any borrow pit, such materials shall be left in 
place or excavated and wasted, as directed. 
Where excavation of such materials is directed, 
payment for such excavation and disposal of 
unsuitable or excess materials will be made 
at the unit price per cuhic yard bid in the 
schedule for excavation in borrow areas and - 
transportation to dam embankment.” : 
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‘the appellant infor med the Gover n-— 


ment of its plan to open first Bor- 


: row Area No. 2to obtain both Z ones 
» eS 1 and 2 material. The (over nment 


authorized appellant to proceed 3 rv 


Borrow Area 2 downstr eam with the | 


transportation of Zone 2 material 


for placement in dam embankment 
upstream and downstr eam from the 
trench.?*? At the same time, In 1963, | 
_ the appellant had commenced i IvTi- 

‘gation of Zone 14 material in Bor. 
row Area 2 in contemplation of 
-G being able to commence the backfill- 
| ing of the trench. Thereafter, i in the 

7 fall of 1963, the downstream Zone 2 


pad was completed. so that Zone 2 
material being excavated. from the 
| deepened cutoff trench could be 
_ placed thereon, while some Zone 2 
material excavated from the trench 
was in turn placed in upstream 
Z embankment. 


Zone 1 material excavated from. 


‘Borrow Area 2 had to.be placed in 
Zone 8 embankment downstream al- 


stantial amount of unplanned stock- 


piling also resulted, according to 


be appellant. 
The Government, agnor ‘con- 


tends that placement of the down- 
stream Zone 2 and Zone 3 material - 
was dictated the need. to facili- | 


107 (kevovaing to the Se ccrament: it. was rec- 


ognized. at that time that all of the Zone 1 


material required could not be obtained or 


was not available from Borrow Area 2 and 


no representations were made by the Govern- 
ment to the appellant that sufficient quantities 
of impervious material for Zone 1 would be 
available from this source or any other single 


_. borrow area (Exhibit No. 251, par. 194). 


474598 —__72—_6 


tate the appellant’s schedule sate 
than being the result of the cutoff 
trench deepening (Government 
Posthearing Brief, 157). Its posi- © 
tion is that the material being re- 


-moved from the open cut excavation 


at the upstream and downstream 
portals of the: tunnel and from the 
spillway was suitable for Zone 3 
placement and the appellant desired 


to avoid stockpiling and double 


handling. As a consequence, the 


Government asserts, the appellant 


followed the obvious course of in- 
stalling the Zone 2 blanket so that 
the open cut material could be: ex- | 
cavated, loaded, transported and 
placed in the Tae 3 embankment 
without intermediate handling. 
During June and July 1964 the 
Government put down additional 
test pits and power auger holes in 
each of the three designated borrow 


areas to provide additional infor- 
mation needed for computation of 
‘quantities for materials distribution. 
- legedly because the cutoff trench | : 
was being deepened. and could not 

‘receive any Zone 1 backfill. A sub- 


By the fall of 1964, the cutoff 
trench reexcavation and open cut 


material had. been placed in em- 


bankment or stockpiled. Backfill of 
the cutoff trench with Zone 1 ma- 
terial. commenced on September 5, 


1964. It was. transported from Bor 


row Area 2 and placed in a difficult 
manner in the deepened cutoff 
trench, according to Mr. Angel (39 
di 4334), By September 16 the ap- 


| pellant was irrigating Zone 1 ma- 
_ terial in Borrow Area 4 upstream. 


At the same time the Government | 


allegedly had moved the contractor - 
into Borrow Area 1, also upstream, 


and required the appellant to com- 
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mence stripping that boirow. area, 


(Appellant Exhibit C-246, p. 694). 


On September 24, 1964, Mr. Wil- 
cox and Mr. Angel visited the Zone 


1 section of Borrow Area 2 and~ 
Mr. Wilcox warned that there might | 


be an insufficient quantity of prop- 
erly irrigated material (Appellant 
Exhibit C-246, p. 712). Mr. Wilcox 
repeated the warning to Mr. Doak 
on September 30, 1964 (Appellant 
Exhibit C246, p. 1 24), 


According to the cine at-— 
this time 1t was under pressure from | 


the Bureau to complete the back- 
fill of the deepened core trench by 


resorting to excavation in new bor- 
row areas. Mr. Angel requested. an 
extension of the Zone 1 in Borrow — 
Area 2, but Mr. Wilcox did not — 
grant. the request because the bor- © 
row operation would then extend be-. 
yond the original cross-sections. 
(Appellant Exhibit C-246, p. 726). - 


On October 7, the contractor be- 


gan hauling Zone 1 backfill from 
Boriow ren 4 located upstream 
(Appellant Exhibit C-248, pp. 91- 


2). Considerable watering of Bor- 


row Areas 1 and 4 was required | 
ae show a further interest in develop- ae 


(39 Tr. 4851). 


While Zone 1 a ena was pag 


_ placed in the cutoff trench, the ap- 


pellant became concerned about the 


Impervious material in Borrow 


Area 4 becoming too dry for place-_ 


- ment in the dam embankment. Ac- 
cording to the contracting officer, 
this concern developed because there 


had been insufficient irrigation in 


the borrow areas to insure an ade- 
quate supply of properly moistened 
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mace to complete the construe- : 
tion season (Exhibit 251, par. 204). 


The logs in the specifications were 


reviewed with the contractor on Oc- — 


tober 13,1964, to see if any of them | 
showed an adequate amount of nat- 
ural moisture in the Zone 1 deposits 
to permit their use. | 
Thereafter, the appellant dug 
three test pits at the upper end of 
Borrow Area 1 with a dozer to check 


the moisture content in the area. 
‘These test. pits showed this material 


lacked an. adequate amount of nat-- 


ural moisture and was too dry for 


use. According to the contracting 
officer, the Government ‘diilied. 
sioven: additional power auger holes 
at the upper end of the borrow area | 
on November 7, 1964, because of the | 
contractor’s interest in the Zone 1 
material in the upper | reaches of | 


Borrow Area at in an effort to. de- 


termine the moisture content ‘of the — 


Zone 1 material (Exhibit No. 251, 
par. 204). The contracting officer | 
conceded that this additional sub- 
soil information was not immedi- 
ately relayed to the appellant. and — 


stated that the appellant failed to. 


ing this area. 

Meanwhile, by letter dated Oc- 
tober 22, 1964 (Exhibit No. 94), 
the contractor advised that due to 
the necessity of developing Borrow > 
Area No. 4 and excavating Zone 1 - 
material there, it was necessary to- 
revise Drawing No. 526-419-5664 - 
which shows the plan and profile’ 
of a road: to be constructed through — 


the southeasterly edge of Borrow | 


_ [79 LD. 7 
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Area 4.1° A change order was re- 
quested to cover the revision. 
The Government replied on No- 

vember 10, 1964 (Exhibit No. 99) 
that the rr location shown on the 
drawing may not be final and 
pointed out that under Paragraph 
59b.. final. location of the road 
through Borrow Area No. 4 could 
not be determined until all approved 
operations had been completed in 
this portion of the borrow. 

In the meantime, on November 2, 
1964 (Exhibit No. 97), the appel- 
lant advised that due to an insuff- 
cient amount of Zone 1 material 
available in Borrow Area 2, it had 
to. irrigate and develop Borrow 
Area 4, an operation which had not 
been anticipated. The. contractor 
asserted that it was entitled to an 
- adjustment for the added cost of ir- 
rigation and the development of 
access roads to remove the required 
‘Zone 1 material from the new bor- 


row source for the following 
reasons. | 
First, the contracting officer 


| allegedly represented to the contrac- 
_ tor that sufficient material, particu- 
larly Zone 1, existed in Borrow Area 


108 The Appellant has suggested that the use 
' of Borrow Area No. 2 for the upstream Zone 2 
‘fill placed prior to refill of the cutoff trench 
to stream level about October 22, 1964, re- 
sulted in additional expense because the ma- 
terial had to be transported across the entire 
damsite and then some distance up into posi- 
tion. We note, however, that the upstream 
Zone 2 fill in question is located immediately 
adjacent to Borrow Area 4. Mr. Angel ad- 
mitted that all or a portion of this Zone 2 
material was obtainable from Borrow Area 4 
if the contractor had constructed a stream 
_erossing across Lost Creek such as eventually 
was constructed (41 Tr. 4577; Government 
Exhibits B-—396 and B-397). 
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No. 2. It is said that this repre-_ 
sentation was made notwithstanding 
the fact that this borrow area was | 
the least desirable and deprived ap- 
pellant of its choice of a more suit- 
able source of borrow. Second, this 
alleged representation as to sufli- 
ciency of the material in Borrow 
Area 2 was presumed by the con- 
tractor to be accurate. _ ; 
By letter dated } November 24, 
1964 (Exhibit No. 101), the Govern- — 
ment denied that it had directed ap- — 
pellant’s operations in the borrow . 
areas and had. represented that 
there were sufficient quantities of © 
material available from Borrow 
Area 2,199 | 
On December 15, 1964 (Exhibit 
No. 107), the eouivacton requested 
that. the limits of Borrow Areas 2 
and 4 be extended. According to Mr. 
Walsh, such extensions would have 
provided the appellant with a con- 
siderable amount of Zone 1 material 


and would thus have facilitated its 


operations. The ‘Government on 
January 8, 1965 (Exhibit No. 118), 
requested the contractor to show on. 
Drawing No. 526-D-2710 the 
boundary limits of the extended — 
areas it proposed using so that the. 
Government would be able to deter- 
mine if there would-be any conflicts _ 
with present or future work. The — 
drawings were returned ‘by the ap- 
pellant on January 19, 1965 (Tix- 
hibit No. a | 


109 To prevent future shortages of material 
which might delay its earthwork the following 
summer, the appellant was urged to give care- 
ful attention to its irrigation aaa in the 
borrow areas. : 


£02 


~The Government advised the ap-. 


pellant on April 20, 1965 (Exhibit 
No. 157) that its plan to extend the 
limits of the borrow area had ‘been 
reviewed. It stated that the Govern- 


ment did not object if appellant ob- 


tained Zone 1 material beyond the 
limits of Borrow Areas 2 and 4 pro- 
vided that operations in the ex- 


tended portions of those areas be 


conducted in accordance with Para- 


graph 59 of the specifications, and 


also that the Zone 1 material ob- 
tained from the extensions of those 
borrow areas be paid for at the unit 
price per cubic yard in the schedule 
for Bid Item 11 and that appellant’s 
operations i in such extensions would 
result In no additional cost to the 
Government. 


The appellant was also. advised. 
that Government exploration of the 


extended areas indicated that a very. 
limited amount of suitable Zone 1 
material was available there for its 
use.2?° It was pointed out that the 
specifications contemplated that the 
appellant would have to obtain ma- 
terials from all three borrow areas 
in order to have sufficient quantities 
of material to complete the dam em- 
bankment. Specifically, appellant’s 
attention was 


4° During February 1965 the Government 
performed explorations in the requested exten- 
sions of Borrow Areas 2 and 4 with a posthole 
auger, The terrain and winter weather condi- 
tious made the use of a power auger imprac- 


tical. Appellant dug test pits in May 1965 . 


with a tractor with backhoe and loader attach- 
ments in Borrow Area 4 and extensions 
thereof. All exploratory work performed in 
1965 was for the purpose of determining the 
location, extent and moisture content of 
Zone 1 material. The contracting officer found 
a very close correlation hetween the results 
of the explorations by the Bureau and appel- 
lant (Exhibit No. 251, par. 203). 
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directed to Para- ‘ 


[79 I.D. 


eraph 59a. which rquieres that its 
operations be conducted. in such a 


‘manner as will produce the proper 


proportions of Zones 1, 2 and 5) 
material. ee ee ee ee 
The Government’s . letter of 


April 20 also advised appellant that 
Zone 1 material is available from 


first cut after stripping in. portions 
of the borrow areas, aS pointed out 
in Paragraph 59 ad the logs of ex- 
ploration holes. In other portions, 

the Zone 1 material is overlain by 
Zones 2 and 3 materials. The con- 
tractor was told that removal of 
Zones 2 and 3 material from por- 
tions of Borrow Area No. 1 was 
necessary so that Zone 1 material 
would be available without the 
necessity of stockpiling or wasting 
other borrow area materials. 

The contractor was also urged to 
develop a comprehensive plan of 
borrow operation without delay in 
order to maintain the production of © 
a proper proportion of the various 
materials needed throughout con-_ 
struction. The plan, according to the 
Government’s letter, was to include 
detailed consideration of borrow ir- 
rigation so that materials from 
various locations would be ready for 
use in the embankment. Included 
with the letter was a borrow utiliza- 
tion plan which had been prepared 
by the Government. | 

The appellant advised on 
April 28, 1965 (Exhibit No. 158),. 
that it was studying the Govern- 
ment-furnished borrow area borings 
and utilization plan and would no- 


tify Mr. Klingensmith when the re- 


view was completed. On June 7, 
1965, the contractor’ s Zone 1 excava- 


the Zone 38 
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tion (from the various borrow 
areas) and placement thereof in 
dam embankment resumed (Appel- 
lant Exhibit C-244, p. 53). The ap- 
pellant devoted two shifts a day to 
the Zone 1 embankment operation 
from the last week of July until im- 
mediately before operations ceased 
in mid-September (52 Tr. 5768). 
According to the contractor, how- 
ever, it was not able to achieve a 
level embankment across which op- 
erations could be conducted as origi- 
nally planned, due to the adverse 
effects of the core trench deepening 
and reexcavation (Appellant Post- 
hearing Brief, 166). Mr. 
testified that the operation was 
made particularly difficult by the 

great difference in height between 
} embankment and the 
lower Zone 1. 

On June 80, 1965 (Exhibit No. 
185) the Government told appellant 
that. observation of its construction 
- procedures indicated that Zone 1 
borrow area irrigation was not pro- 
ceeding with sufficient effort to as- 
sure an adequate supply of suitably 
‘processed material to maintain a 
minimum Zone 1 embankment con- 
struction program. 

On July 21, 1965, Mr. Klingen- 
smith was informed that a geologist 
employed by the contractor had de- 
termined that it would probably not 
_ be necessary to remove any Zone L 
material from Borrow Area 1 and 


that sufficient Zone 1 material was 


available in Borrow Areas 2 and 4 
and the approved extensions thereof. 
On August 5, 1965 (Exhibit No. 


14 39 Tr, 43851. See Appellant Exhibit C—185. 


Angel - 


194) the appellant requested the 
logs compiled by the Burean from 
the anger tests made in November 
1964. These were sent on August 30, 
1965 (Exhibit No. 202). 

In the meantime, by letter dated 
August 12, 1965 (Exhibit No. 198), 
the appellant summarized its con- 
tentions with respect. to borrow area 
operations. First, appellant asserted 
that a nonapproved method of sub- 
soil exploration. was used in Borrow 
Area No. 4 and in the extensions of 
Borrow Areas 2 and 4. It cites the 
Bureau’s earth manual as indicating 
that auger pits are not recom- 
mended for exploration in materials 
of the type to be encountered in 
these borrow areas."? It also charges | 


that: based wpon the contractor’s 


actual operations and testing, the 
Government’s auger pit data are— 
unreliable and misleading. 


Next, the appellant alleged that 
some subsoil exploration data of 
the Bureau’s relating to the upper 
reaches of Borrow Area 1 had not 
been supplied to the contractor. This © 
presumably refers to the November — 
1964 data which, as we have seen 
supra were requested by the appel- 
lant on August 5, 1965. | 
- Third, the appellant contended 
that power lines which the contract 
allegedly represented were to be fre- 
located out of the borrow area were 
still in Borrow Areas 2 and 4 when 
notice to proceed was issued. Ac- 
cording to the Government the — 

12 The Government has acknowledged that 
its method of subsurface investigation here 
was not in accordance with the manual, but 


maintains that the appellant was not preju- 
diced thereby (Posthearing Brief, 308-09). 
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appellant was not harmed, however, 
because excavation of material fom 
Borrow Area 2 was begun by the 


appellant in the early part of Au-- 


gust 1963 (Appellant Exhibit 
C-254, p. 3). The Utah Power and 
Light Company, owner of the trans- 
mission line, completed relocation 
on August 19, 1963 (Exhibit No. 
251, par. 207). 

Appellant’s fourth contention re- 
specting borrow was that the survey 
of original ground in the borrow 
areas was not completed prior to 
commencement of work and when 
finally undertaken was “incomplete, 


interpolated and erroneous.” As a. 


| Ronee dens appellant asserts it 
was “severely prejudiced 6M a 
measurement — of op ay quan- 
| tities *k os os Rd 

The fifth alidadiion relates to the 
Bureau’s directions regarding bor- 


row which are said “to have been a — 


patchwork of. piecemeal orders 
* * * In this regard, the appel- 
lant claims that its excavating sub- 
contractor, M & S, was directed into 
Borrow Area 2 in August 1963 “be- 
cause that was the only borrow area 
available.” At that time, according 
to the appellant, it was assured 


that “plenty of Zone 1 material was. 


available in Borrow Area No, 2.” 
And so, it is said, on this basis irri- 
gation was completed in September 
1963 and the irrigation equipment 
was moved out. Then in the late 
- summer of 1964, when actual opera- 
tions disclosed that there would not 
be enough Zone 1 in Borrow Area 
2, the contractor maintains it was 
directed to irrigate in Borrow Area 
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1 and also irrigated in peOrrow 
Area 4. — | | 
Next, appellant neered that as a 
result of the foregoing, particularly 
the “problems presented by inade- 


quate, incomplete, unsuitable and 


erroneous soil exploration and sur- 
vey,” it was concerned about the 
reliability of the quantity computa- 
tions used in determining the 
amounts and locations of the three 
zones of material for purposes of 
borrow utilization in Borrow Areas 
2 aud 4 and extensions thereof. 
The appellant concluded its letter 


of August 12 by questioning the de- 


sirability of incurring the expense 
of irrigation and other work in 
Borrow Area 1. Rather, it sug- 
gested that Borrow Areas 2 and 4 be. 


- utilized first and that a new borrow - - 


area be designated which would per- 
mit a shorter haul at a higher eleva- 


tion near the dam and would reduce — 
the time for completion of the work. 


In addition to the assertions con- 


tained in its letter of August 12, 
appellant made the following alle- 


gations of erroneous survey and 
subsurface testing in its Prehearing — 
Brief, at 57-8. First, the charge is 


made that on Drawing 526-D-2717, 


where logs of exploration are shown 
ior Borrow Area 4, the plotting of 


43 Tn response to Government Interrogatory 
106, the contractor stated, through Mr. Walsh, 
that use of Borrow Area No. 1 was not antic- 
ipated. The Government’s position is that the 
contractor did not want to utilize Borrow 
Area 1 because its distance would require a 


_ longer haul and would increase‘its. costs (Gov- 


ernment Posthearing Brief, 811-12). The 
Government points to appellant’s low bid. 


‘price of $0.22 per cubic yard for Bid Item 11, 
_ consisting of 1,900,000 cubic yards, some . 


445,000 cubic yards of which appellant ex-_ 
pected to come from Borrow Area No. iL 


~ fleer 


es ees 


— Auger Pit. 34 (AP 34) of Section 


8-5 at elevation 6058.4. produced a 
_. . material core projecting more than. 


: ~ eight feet above the profile contour 


of original - ae Further, on 


Drawing 526-D-2715, Test Pit 75 
“CEE, 5) of Section sy for Borrow 


| 7 Area 2, shows a core sample project- 
_ ing more than a foot above the ele- | 


vation of original ground. 
The second assertion is that auger 


pit. testing in extensions of both | 
-° Borrow Area No. 2 and ‘Borrow | 
Area No. 4 showed very little suit- 


- able Zone 1 material. However, ap- 


pellant claims that later test pit. 


operations conducted. by it in the 


proposed borrow extensions re-— 
vealed substantial additional areas © 


of Zone 1 material. 7 
~ The final slleeation’ is hae large 


_ “por tions of Borrow Areas 2 and 4 


. were stripped by the contractor 
prior. to original ground survey by 


the Bureau. The appellant concedes _ 
_ that these missing cross sections in | 


‘Borrow: Areas 9 and 4 were ex- 


-- tended by interpolation, but. charges | 


7 that the contracting officer arbitrar- 
ily deducted 40,000 cubic yards of 


borrow quantities which had been 


_ earned and certified on por 


oe estimates. 
oon Findings of Fact No. 2 (Ex- : 
-cutoif trench claim, the mis-staking: 
of the cutoff eronich is alleged to — 
have affected adversely. the appel- 
lant’s movement out of borrow, par- 


| | hibit No. 251) the contracting of- 
considered the various 
assertions made by the appellant. 


He denied for lack of evidence the 
allegations regarding inadequate or 
_ erroneous explorations and survey- ~ 
- ing by the Government (pars. 202, 


209). He found that the contractor 


had not furnished any information © 
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substantiating its claim that its bor- 


row operations were affected by the. 


presence of the power transmission. 


lines (par. 207). 


The contracting officer also found 
that the Bureau never represented 


nor implied to the contractor that 
sufficient amounts of material would 


be found in any one borrow area — 


to complete the embankment work 


(pars. 210, 212). He held that Gov- 
ernment-prepared borrow area uti- 
lization plans were given to the 


- contractor strictly for what use it 


cared to make of them (par. 212). 
Jn conclusion, the contracting of- 


| ficer held that ete was no evidence 


of any kind to support a claim that 
the Government caused the con- 
tractor to suffer additional expense 
and delay in the borrow operation 
and work on the dam embankment 
(par. 212). He further found that. 
the appellant’s claim for additional 
compensation for developing Bor- | 


_ row Area No. 4 to obtain additional 
quantities of Zone 1 material was 


without oe (par. 212). — 
Decision 


piecing first. to that portion of 
the contractor’s borrow claim that — 
is said to be a ripple effect of its. 


ticularly as it norte to Zones Zand — 
3 material. | 


Tt appears to us Prout our revlew 


of the entire record that the appel- 


lant commenced borrow cperations: 
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in 1968 in order to place the down- 
stream Zone 2 blanket on the foun- 
cation and to enable Zone 3 material 
to be placed. In this connection, it is 
relevant to note that the material 
being removed from the open cut 
excavation at the upstream and 
downstream portals of the tunnel 


and from the spillway was suitable 


for Zone 8 placement. Since it is 
desirable where possible to avoid 
stockpiling and double handling, 
the prudent course to follow was to 
install the Zone 2 blanket obtained 
from Borrow Area 2, thereby en- 
abling the open cut material to be 
excavated, loaded, transported and 
placed in the Zone 3 embankment 
without intermediate handling. We, 
therefore, find that the placement 
of the Zone 2 and Zone 3 down- 
stream from the cutoff trench was 
not a consequence of the cutoff 
trench staking, but was dictated by 
the desirability of facilitating the 
_appellant’s progress, 

As for the borrow that was used 
to produce the upstream Zone 2, it 
was necessary that the material be 
transported through the damsite 
from Borrow Area 2 because the 
contractor elected to exploit Borrow 
Area 2 in the initial stages of work. 
Jt appears, however, that large 
quantities of Zone 2 material were 
available in Borrow Area 4, which 
was considerably closer to this por- 
tion of the dam. To have hauled the 
upstream Zone 2 material from Bor- 
row Area 4, all that the appellant 
need have done was to install a 
stream crossing across Lost Creek 
in much the same manner as was 
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ultimately put in for the purpose 7 


of hauling material from Borrow | 
Area 4 to the dam. We regard it as 


incumbent upon a'party to mitigate — 


expenses wherever possible. Having 
failed to do so, appellant is pre- 
cluded from further consideration 
of this particular aspect of its claim.. 

The appellant has not established 


_ that it utilized the borrow areas dif- - 
ferently than it would have had the __ 


mis-staking of the cutoff trench not 
occurred. There has been no show- 
ing that the requirements for plac- 
ing the material as set forth in the — 
specifications were altered. Down- 


stream Zones 2 and 3 were placed ~ 


in the same manner that they: would 
have been had the cutoff trench not — 
been mis-staked, from the same lo- 
cations in the borrow pit and over 
the same routes of haul as the ap- | 
pellant had originally planned. > 
With respect to the remainder of 
the borrow claim, the appellant ap- | 
pears to be taking the position that _ 
the Bureau was responsible for 


planning and organizing an eco- | ~ 


nomical program for developing the — 
borrow areas. [¢ has implied that it 
was the Government who ‘should 


have determined the areas to be | 
stripped, irrigated and excavated in 


order to meet the demand for em- — 
bankment material 
_ As we view Paragraph 59, how- 
ever, there was an affirmative obli- 
gation on the part of the appellant 


to perform its operations in the bor- _ 


row areas in a manner that would 
produce the proper proportions of 
Zones.1,2 and 3 materials needed to. _ 
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: meet the embankment dequizentonts 
Tt was the appellant’s responsibility | 
to prepare a borrow utilization plan 
directed towards the elimination of 


excess irrigation and handling of 
Zones 2 and 3 materials. This was 


vital because sufficient quantities of 


the various types of materials had 


to be obtained from several borrow 


areas. Under Paragraph 59 the plan | 
had to be submitted for the ap- 


‘proval of the contracting officer. 
Since such a plan was not submitted 
prior to the beginning of operations 
in the borrow areas, the Govern- 
ment, in conjunction with the ap- 
7 pellant’s earthwork superintendent, 
- devised a workable and reasonably 
economical plan for cexdlonine the 
borrow areas, gp 


~The contracting officer has ac- 


= knowledged that on several occa- 


sions Government. representatives 
did direct’ the contractor’ S opera- 


tions within the borrow areas so as 


to avoid as much as possible the need 
for conditioning Zone 1 material on 
the dam embankment (Exhibit No. 
O51, par 910). We regard such ac- 


_ tions as within the Government’s au-- 


: thority under Paragraph 59. 
According to. Paragraph 59e. the 
contractor was required to irrigate 
its borrow. areas, commencing - at 
least 30 days in advance of antici- 
pated use. When Government field 


representatives were of the opinion 


_ that the appellant was not comply- 
ing with this provision, and would 
therefore run out of properly irri- 


gated Zone 1 material within 30 


days, they so advised the contrac- 
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tor.* This did not constitute im- 
proper action on the part of the 
Government. 

Similarly, the appellant has im- 


plied that by verbal directions the 


Government forced the contractor 
out of Borrow Area No. 2 into Bor- 


row Area No. 4.1 Under Paragraph 


59 the Government had the authori- 
ty to direct the location of borrow — 
pits within the available areas. 
Therefore, if the Government made 
a reasonable determination that fur- 
ther excavation from the pit areas 
in Borrow Area 2 was not warranted 
and directed the contractor to utilize 


another pit in Borrow Area 4, the. 


Government was acting arnt its 
contractual rights. 
_ We do not, however, find that any 


such direction did occur. We note, 


also, that in its pre-bid estimate the 


appellant anticipated that the ma- 


jority of the dam would be built out 
of material from Borrow Area No. 


4.45 Under the circumstances we are 
‘unable to find a basis for.any com- 
~ pensable change even if there were 
sufficient evidence to support a find- 


ing that a direction of this nature 
was given. 

The assertion by the appellant in — 
Exhibit No. 97 that the Government 


4 ‘Mr. Angel has testified that the con- 
tractor never had any. problem with lack of 
moisture in borrow material (89 Tr, 4351). 


‘There are, however, references in the Steen- 
- berg job diary to lack of irrigation in borrow 


(Appellant Exhibit C104, pp. 870, 409 and 
411). 

“5 We note in this context that in Exhibit 
No. 97 the contractor characterized Borrow 


Area No. 2 as the least desirable area and 


complained that the ona had cireceed 
its use. 
6 Appellant Exhibit C-191; Exhibit 12 ;. 


13 Tr, 1451 ; 26 Tr. 3014. 
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directed it to go to Borrow Area 2, 
and represented that sufficient quan- 
tities of Zone 1 material were pres- 
ent there is also not supported by 
the record. Examination of appel- 
lant’s estimate made at the prebid 
stage (Appellant Exhibit C-~191) 
and its borrow operation plan (Ex- 
hibit X12) indicates that the use of 
_ approximately 55,000 cubic yards of 
Zone 1 material from Borrow Area 
No. 2 was anticipated. Both of these 
exhibits show clearly that the con- 
tractor expected to excavate Zone 1 
material from Borrow Areas 2 
and 4. 

As for the alleged Goverment 
representation that sufficient Zone 1 
material was available in Borrow 


Area No. 2, there is no evidence in. 


the record clearly identifying. the 
source of the statement. Even if the 


making of such a representation — 


could be substantiated, however, the 
appellant was not harmed: Appel- 


lant’s Exhibit C-191 and Exhibit — 


X-12 indicate that some 55,000 cubic 
yards of Zone 1 would be used out 
of Borrow Area 2, but X-12 sug- 
gests that the contractor expected 
that at least 615,000 cubic yards of 
Zone 1 material would be needed in 
all. The appellant therefore antici- 
pated that Borrow Area 2 alone was 
not an adequate s source of all of the 
| Zone 1 material. 

- The evidence also does not sup- 
port appellant’s assertion that the 
use of Borrow Area No. 1 was not 
anticipated. On. the contrary, 
according to its bid estimate (Ap- 
pellant Exhibit C-191), appellant 
contemplated that 445,000 cubic 


yards of material would emanate 
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roth that area with respect to Bid | 
Ttem 11 (Excavation in borrow. 
areas and transportation to dam _ 


embankment), or slightly less than _ io 
one-quarter of the estimated total — 


quantity of 1,900,000 cubic yards. 
With respect to the appellant’s 
assertion that the Government used 


a method of subsurface investiga- 


tion not approved by the Bureau’s 
earth manual, the appellant has not: 
established that it was prejudiced — 
thereby. In February 1965 explora- — 


tions were performed in the pro- — 


posed extensions of Borrow Areas . 


2 and 4 that appellant requested — . 


(Appellant Exhibit C-254, p. 1). 


The appellant had made pre-bid _ 


estimates of the material and its — 
sources and its request was not made 
contingent upon. the results of the 
explorations. The appellant hac 

given no indication to the Govern- — 


ment that such bid estimates were 


based upon inadequate investiga-_— 
tion or testing, if this was the case. — 
It is true that the inadequate Gov- 
ernment exploration in this instance 
may not have penetrated to. the full - 


depth of the Zone 1 material avail- : 


able in Borrow Area 4, but the ap- 
pellant was able to extract a suffi- - 
cient quantity of Zone 1 out of the 
more accessible Borrow Area 2. 
Next we consider the contr actor’s 
concern regarding the reliability of 
quantity computations used in de- | 


termining the amounts and locations 


of the three zones of material for | 
borrow utilization. It contends that 


it was harmed by the Government’s 
failure to provide it with the design 


considerations booklet (Appellant | 


Exhibit C-20). According to that 
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— document, the en of borrow esti- 
mated in.the bidding schedule, con- 
sisting of 1,900,000 cubic yards, was 
made up of the following: strip- 
ping, 51,870 cubic yards; Zone 1, 
702,100 cubic yards; Zone 2, 768,100 
cubic yards; Zone 3, 372,030 cubic 
yards; and an Insignificant amount 
for oon purposes. | 


- Borrow. areal — 


Zone Q 


— mee ae a ee ee ee 


Testimony by Government de- 
signers, Messrs. Fred Davis and 


Walker, indicated that they had 


estimated that approximately 
2,900,000 cubic yards, or about 14% 
times the amount necessary to build 


the dam, were available in the three 


pits (51 Tr. 5624; 55 Tr. 6108). This 
amount was computed a as follows: 


Borrow area 2 - Borrow area 4 


~ 932, 000 17, 000 472, 000 
840, 000 184, 000 455,000 
1, 772, 000 201, 000 — 927, 000° 


"According - Appellant’s Exhibit ‘tractor’ S comparable estimates are 


| C-191 and Exhibit X-12, the con- 


Borrow area 1 


as follows: 


Borrow area 2 Borrow: area 4 


55, 000 560, 000 


17 445, 500 
ee 335, 000 500, 000 
ee es 390, 000 1, 060, 000 | 


1 The figure was not broken down into. zones. In Appellant Exhibit C-191, there are two figures (195,000 and 
— 250,000) which appear to Tepresent material for two different zones, but Mr. Miller could not identify them a 426 


Ty 30 023). 


Beaminster of both sets of fig 
ures shows that in connection with 
Borrow Area 4, the estimates are 


quite close. ‘There are, however, very 


substantial differences with respect’ 


to Borrow Areas 1 and 2. 


In both instances the marked var- 
jations reflect the use of a different 
elevation for estimating. 
hibit X-12, the center of mass of 


the material the contractor expected . 
‘to excavate from Borrow Area 2 


is shown as at elevation 5,905. This 


is a low figure for the center of mass _ 
elevation, where the two lowest test | 
pits, TP-14 and TP-14, only go 


On Ex-. 


‘down to elevation 5,914, since it is 
nine feet below the lowest explora- 


tion. The contractor’s estimate thus — 


was apparently based on a theory 


that the average elevation of the 
material would be nine feet below 


the lowest figure shown on the Gov- 
ernment exploration data (26 Tr. 
3028). Asa consequence, the appel- 


lant overestimated in reference to 
Borrow Area 2 and underestimated 
Im connection 


with Borrow 
Area 1.348 Oe 3 


- 8'The underestimate in connection with 
Borrow Area 1 was particularly fortunate 
because of the distance of haul in nee in 
using Borrow Area 1. 
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Except for this circumstance, 
based upon its Exhibits C—194, 
C-191 and X-12, it would appear 


that the appellant was using the 


same general method of estimating 
employed by the Government in Ap- 
pellant Exhibit C-20 and would 
have arrived at reasonably similar 
estimates. We therefore are unable 
to conclude that the appellant was 


prejudiced by the Government’s 


failure to make C-20 available, par- 


ticularly as there has been no show- | 


ing that the contractor requested 
and was refused examination 
thereof, or that the Government was 
aware that the appellant could not 
reasonably have arrived at such 
estimates, 

The appellant has also not estab- 
lished how it was prejudiced by 
Drawing 526-D-2717 (Logs of Ex- 
-plorations for Borrow Area No.4), 
in which AP 34 is depicted as being 
above original ground by eight feet. 
On the drawing AP 84 is clearly de- 
picted as a projected hole. Examina- 
tion of Drawing 526—D-2710 (Loca- 
tion of Explorations for Borrow 


Areas and Rock Source) shows 


that AP 32 and TP 25 are on a 
line, with AP 84 off the line but 
close to it (53 Tr. 5833). 
logs for AP 32 and TP 25 are shown 
on 526-—D-2717 along with that for 
AP 34, According to Mr. Walker, 
AP 34 was projected along the line 
on Drawing 526-D-2717 in order 
- to provide additional information, 


since it was expected that “the con- 


ditions at AP-34 would presume 
to prevail to some extent along that 
section” (58 Tr. 5933). 
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‘Mr. Miller testified that he under- 


stood that the word “projected” 


meant that the hole was drawn at 
a different location (22 Tr. 2502). 
He also stated that he regarded AP 
34 as a “sampling operation” (22. 
Tr. 2496). He admitted that he did 
not “remember ever at that bidding 
time going over to auger pit 34” 
(21 Tr. 2406). On cross examination. 
he testified that AP 34 caused him 
no concern.*?® 

The appellatit has also not sub- 
stantiated its contention that its bor- 
row operation was prejudiced by the 
failure to relocate the power lines 
timely.?° As for the assertion that 
the Government survey was not 
complete as to original ground be- 
fore operations began, which is said 
to have prejudiced the contractor by 
denying proper payment, the ap- 
pellant has failed to sustain its bur- 
den of proof.4?? Mr. Lasko testified 
that original ground was obtained 
as to the entire Borrow Area No. 2 
prior to any operations except sev- 
eral small areas into which the con- 
tractor moved without notice to the 


Government in violation of Para- 


graph 19. Mr. Robert Moore (who- 
was in charge of design and con- 
tract administration at the Bureau’s 
Ogden office) described the area _ 
where the interpolation from topo- - 


me “MR, LITTLE: * * * Did that pit cause © 
you any concern at all, the. way it’s shown: 
there? 

“THE WITNESS: I don’t think it would 
because I would only use it as a point to plot 
on graph paper * * *.” (21 Tr. 2408). 

0 See Appellant Exhibit C—254. 

121 The allegation of underpayment with re- 
spect to borrow is considered infra in the dis- 
cussion of the Termination for Default and 


_appellant’s justification for stopping work. | 
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graphic maps was done (75. Tr. 
8339). None of this evidence has 
been refuted. - 

‘The claim is denied. 


THE ROADWAY 


The roadwork appellant was 
called upon to perform under Para- 
graph 2 of the Special Conditions of 
the contract consisted of “construc- 
tion of earthwork and culverts for 
| approximately six miles of county 


and private road relocation and [of] 


0.5 mile of recreational area access 
roads” and of a “concrete slab boat 
ramp approximately 700 feet long.” 
Item 64 of the bidding schedule, as 
amended by Supplemental Notice 
No. 1, dated May 21, 1963, called for 
136,000 cubic yards of poxawan ex- 
cavation. Item 65 provided for 
10,000 cubic yards of boat ramp ex- 
cavation. Item 67 called for 250 mile 
cubic yards of overhaul, which is 
defined in euppanie raph a. of Para- 
graph 145 as “a cubic yard of exca- 
vated material hauled 1 mile. in 
excess of the free-haul limit.” 7°? 
The roadway to be relocated was 


a road approximately 31,000. feet. 


long which followed the bottom of 
the valley through the damsite and 


22 Paragraph 145 a, set the “limit of free 
haul’ at 1 ,000 feet. The remainder of the pro- 
vision states: 

‘<* & * Payment for: overhaul of excavation 
for roadway will be made only for. excavated 


materials required for roadway embankments. 


and for refill of excavation below finished 
grade or for roadway excavation materials re- 
- quired to be wasted: beyond the limit of free 
haul. The: entire cost of hauling the above- 
deseribed: materials any distance up to the 
free-haul limit from the original position shall 
be included in the unit price bid in the sched- 
ule for excavation for roadway.” 
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turned off at the junction of Francis 


Creek and Lost Creek. Part of the 


road was under the jurisdiction of 
the remainder 
which went upstream along Lost 


Creek was privately owned to serve 


cattle and sheep farmers in the area. 
Relocation was intended to avoid 
inundation of the roadway. The re- 
located roadway, as originally 
planned, extended from Station 
10+00 along the right: abutment to 
and across the crest elevation of the 
dam, whence it proceeded in. as- 
ceding station numbers toward 


Prancis Creek (crossing at about 


Station 135), whereupon it became 
the private roadway and extended 
across to. the opposite ridge and 


eventually resumed a course paral- 


lel to Lost Creek, ending at Station 
826 (1 Tr. 89-46).. Several proposed 
access roads extended from the relo- 
cated roadway to a planned recre- 


ation area, boat ramp and camping 


area. The county portion of the road 
was to be twenty feet wide, the pri- — 
vate portion sixteen. , 

The appellant’s position is suc- 
ciuctly summarized at 170-71 of its” 
Posthearing Brief, as follows: | 

1. In bidding the roadway it re- 
lied upon. data furnished in the 
plans and specifications (together 
with site observations) which indi-| 
cated a simple, side-cast: bulldozed 
roadway to be constructed essen- 
tially on a half-cut and half-fill 
basis with minimum handling of 
material. 

2. Unknown to it, the Bureau 
(prior to issuance of the plans and | 
specifications) had taken complete 
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cross-sections of the planned road- 
way and had prepared a mass-haul 


DECISIONS OF THE 


diagram which showed the location 
and quantities of excavation, filland 


waste and the precise relationship 
between excavation and fill within 
any given distances, 
balance points.*?* All of this was 
_ withheld from the bidding con- 
tractor by the Government. The 


Government thereby failed to dis- 


close that the actually intended 
roadway was substantially full-cut 
and of a greater width than shown 
on the plans and specifications. 

8. After the contract 
awarded, the Bureau 
tiously” upgraded the roadway 


was 


even further beyond the roadway - 
embodied in the cross-section and — 
mass-haul data withheld, by widen-. 


ing curves and altering alignment. 
The effect of these chars was to 


move the roadway further into the 


hill, causing even. more substantial 


cuts and fills and increased handling 


of material to a greater extent than 
_ otherwise would have been required. 
The contractor had to perform most 
of this changed work without. hav- 
ing been advised of the changes by 
the Bureau. 


4, The roadway sees the Gov- 
ernment ultimately required it to — 


build was in all respects, Including 
width, more substantial in nature 
and more difficult to construct than 
the roadway indicated at the time 
of bidding. The difficulties in. con- 
struction were compounded by the 





. 123 A balance point is a point where the exca- 
vation and embankment quantities would bal- 
 anee (7 Tr. 752). 
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including 


“surrepti- 


ie LD. 


improper manner in which the 


Bureau staked - the roadway. side 


slopes i in areas of rock.1*4 


The effect upon its operations of 
the Bureau’s conduct and allegedly 
inadequate and misleading plans 
and specifications were set forth in 
the appellant’s claim letter of Sep- 
tember 9, 1964 (Exhibit No. 44). 
There were changed quantities, in- 
creased rock excavation, deeper cuts 
than anticipated and substantial 
overhaul. Taking the position that 


the roadway work was not that on 


which it bid, the appellant requested. 
payin fon roadway excavation on 
an “as built” basis _ an additional 
unspecified sum for “unanticipated 
and unforeseeable extra rock exca- 
vation.” Although the claim has 
been reiterated subsequently on a 


number of occasions, the only mone- 


tary value appellant has placed on 
the adjustment sought is that it is 


equivalent to 10-15 percent of its 


overall claim.** The appellant has 
also not requested an extension of 


time with respect to the roadway 


work for a specific period, but it is 
clear that. one is sought (Exhibit 


No. 147, p. 3). 


124 As asserted by appellant, the plans and 
specifications called for the staking of back 
slopes in rock at 1/4:1 and in fractured rock 
at 1/2.:1, as distinguished from 1:1 in common 
material. Contrary to these provisions, the 
Bureau allegedly staked extensive reaches of 
rock at uniform 1:1 back slopes and required - 
the appellant to perform the excavation with- 
out the proper staking. - 

125 Hxhibit No. 147, p. 6. The claim ° was also 


referr ‘ed to in Exhibit Nos. 62, 88, and 219. In. 


Appellant. Exhibit C-225, the total roadway 
claim is shown as $101,531. The total amount 
of the roadway claim shown on Appellant 


Exhibit C-225 (revised) is $72,740. 


7 a ae ds, 


. - appellant’s | Posthearing Brief. 


The Plans and Specifications 


Tn support of its contention: that 


- ‘the plans and specifications did not. 


indicate “the more substantial type 


of roadway which the Bureau actu- 


- ~ ally intended to build. (as-evidenced 


by design data which was. withheld 
from: the- contractor) ,” the appel- 


lant points to the alleg ed. inace- 
—quacy of the various contract 


drawings pertaining to road. relo- 
The 


~. road relocation drawings are num- 


cation and the access. roads. 


~bered 526-412-5663 through —5673 


and 526-D-2751. The former show. 


the proposed centerline plan and 
profile; the latter, typical sections. 
The access roads drawings are iden- 
tified as 526-412-5779 through 
-5781 and show the centerline plan 
and profile thereof. 


According to the appellant, the ~ 
plans ‘were deficient because they. 


did not contain original ground 


cross-sections at various intervals. 


_ along the proposed centerline and 


‘because they did not contain.a mass- 


haul diagram with balance points 
shown thereon (13 Tr. 1407).#76 It 
alleges that without balance points 
the balance between cut and fill 
quantities cannot be determined, 


20In addition, the appellant has contended 


that it was misled by Drawings 526-D-2700 
and —2710 with respect to the location of the | 
relocated road between station 150+00 and 


218-+00 (Mxhibit No. 219, p. 343 Appellant 
Prehearing Brief, 36). 


be on or near the top of a plateau. The issue 
was not raised again at the hearing or in the 
The appellant 
has not met its burden of proof with respect 


to this assertion. This aspect of the claim is. 
. denied. 
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These drawings al- 
_- legedly indicate that the road there was to 
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and ate. cross-sections cut aad 7 
fill quantities cannot be computed 


(Appellant Prehearing Brief; 387). 
Inasmuch as the typical sections 
consisted generally of half-cut, halt- 


fill, the appellant assumed that the 


| Aad would -be a half-cut, half- 
‘fill road. (13 Tr. 1413 ;.98 Tr. 2061). 
ae was, moreover, 
~ formed by Mr. Taso: that the road 
would be a “bulldozed pioneer type” 
and “not a first- class ee (13_ 
mibe 1396). 


‘allegedly In- 


In the course of preparing ae 


Yoadway design, the Bureau (1) 


compiled complete _ cross-sections 
taken through the entire length of 


the roadway, (2) plotted cross-sec- 


tion prisms showing. specific rela- 
tionships between cut and fill, and 
(3) designated stations where rock 
cuts were anticipated and at which 
1/4:1 and 1/2:1 side slopes were 
planned (Appellant Exhibit C- 
137). It used the cross-sections to 
prepare a relocated roadway mass- 
haul diagram which showed the 
planned distribution of cut and fill 
quantities. Appellant claims that 
through the use of the mass-haul 
diagram 1t would have been possible 
for it to divide the planned relo- 
cated roadway imto points which > 
would have shown the volume of 
excavation needed to make required _ 
fill within balances. Mr. W cods tes-. 


_ tified on. cross-examination that 


there was sufficient time in prepar- 


ing the project to assist bidders by 


plotting on the roadway alignment 
the cross-sections that were with- 


held (7 Tr. 755-56). 


244 


Upgrading and Field Revisions | 


After the contract was awarded, | 
the Government revised drawings 
526-419-5663, 5664, and —5665.12"— 


The revisions essentially consisted 
of flattening curves by lengthening 


the radi of horizontal curves and. 


easing the alignment. The revised 
drawings were transmitted to the 
appellant on September 12, 1963 
— (Appellant Exhibit C-40). It ap- 
pears that all such revisions were 


staked prior to the commencement 


of construction operatious there- 
under by the contractor. 


The appellant is claiming extra 
costs as a result of field revisions of 


alignment and grade also made by 
the Government after award of the 


contract. The modifications alleg- 
edly effected the redesign ‘of the ; 


upper recreation road, the road 
leading to the boat. ramp and the 
upper camping area road, and the 
drainage of certain culverts ‘(Ap- 
pellant Prehearing Brief, 41). 

Asa consequence of these changes, 
appellant contends the roadway was 


required to be moved into the hill- 


side some eleven feet, causing 
greater depths and widths of cut 
and increasing the amount of rock 
which it had to excavate. The re- 
visions also allegedly required the 
appellant to construct fills for which 


it was not compensated since the — 


27 Drawing 526-412-5673 was also revised 
to add an 18’’X60’ corrugated-metal pipe at 
Station 818+11. Appellant’s authorized repre- 
sentative verbally agreed to furnish and install 
it at bid prices and payment therefor was 
subsequently made, 
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contract provided ecient for ma-_ 
terial moved from excavation only. ae 


However, the Government’s posi- — 
tion is that. the appellant was not | 
compelled to excavate more mate- — 
rial, including rock, than originally 


required. To the contrary, the Gov- ae 


ernment contends that the revisions 
actually made excavation less difi- 
cult for the appeal - 


The Contracting Officer’ S angie ; 


In Findings of Fact No. 2, the 
contracting officer considered the 
various claims pertaining | to the. 


| roadway work. He found that (1) otk 
the presence of rock did not con- 
stitute a changed condition (pars. a 
64-71) 3 (2) the Government repre- 


sented to the contractor neither that 
the road was only a pioneer type nor 


that cuts and fills would, be bal- ; Z 


anced (pars. 72~77) ; (8): revision 
- of the drawings did not create com- — 
pensable additional work: (includ- | 
ing unanticipated rock cut): and no 
extension of time was allowable — 


(pars. 78-88) ; (4) certain. field re-_ 
visions made during construction 
which allegedly caused substantially — 


changed quantities, additional rock __ 


excavation, significant field changes, | 
cuts far in ee what could be — 


reasonably anticipated, and substan-. 


tial overhaul, were in fact agreed to 


in advance and paid for except _ 


where minor in scope (pars. 89-95); 
(5) allegations that changes to road | 
alignment and grade in the field 
pr pdricad additional quantities and 


increased roc! it excavation were pot 


179 ED. _ 
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aon only without validity but actually : 


~ the changes made excavation less 


difficult for the contractor (pars. 
96-104) ; (6) the acts of the Govern- | 
ment in making: changes did not 


“cause . the contractor to excavate 
more rock than contemplated or to 


build more fill than expected ; addi- 


tional compensation and ‘an exten- 
sion of time therefor were, accord- 
- ingly, unnecessary (pars. 105-108) ; 


(7) excessive fills were not required 
as a result of changes made by the 


Government, since the contractor 
was put on notice by the specifica- 
~ tion that fills would be widened with 
excess excavation in areas of sub- 


stantial cut and also,.the contrac-. 
_ tor overexcavated through careless- 
ness (pars. 109-115) ; (8) the appel- 
lant has been compensated in full 


for overhaul of materials in excess 
of the free haul distance prescribed 
by. Paragraph 145 of the specifica- 


tions (pars 116-120); (9) the con- 


tractor was not caused to-build fills 
in excess of those required by the 
~ contract; the cost. of constructing 
such fills, except for. extra haul, 


| . should have been included in the 
a unit price bid for excavation for the 


| roadway ; the cost of all extra haul 


“necessary in construction of the fills 


_ should have been. included in the 


contract bid price for overhaul (par. 
— 421); ‘ (10). revisions of drawings 
and field revisions were not of a 


nature or magnitude as to. consti- 


tute changes under the. contract en- 
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; tent j in the contract price and time, ? 
“excépt as provided i in Change Order 


No. 3 for work in connection. with ie 
the pene area.’ ee . 


De cision 


‘The on. signs ‘hone on _ 


was encountered which was unan- ~ 


ticipated and unforeseeable. It al-_ 
leges that by virtue of design 


changes it was compelled to per- 


form heavy rock cuts that changed. 
‘the character of the excavation. 


First, the appellant maintains 
that its bid price for Item 64, Road- 
way excavation,'”° was based on. the 
understanding that the material to 
be excavated fell within the defini- 
tion of common excavation under 


Paragraph 50b. and thus. excluded 


rock. However, Item 64 clearly indi- 
cated that the roadway excavation - 
would be of an unclassified type. 
Consequently, a prudent bidder 


would not have assumed that all ma- 
terial to be excavated would consist — 


of the common, non-rock variety... 
On the contrary, the appellant. - 


should have anticipated the pres- — 


-#8 Under Change Order No. 3. (Exhibit No.. 
4), appellant was allowed the lump sum of 


_ $2,687.88 for “Te]xtra hauling of materials 

_ from boat ramp excavation to, and placing and 
grading these materials for construction of,a 

parking area, turnback area and side shoulder: 

- on the right side of the boat ramp, all uphill 


from Station 3+00,” as directed by the ‘con- 
tracting officer. The areas are designated on 


- Drawing No. 526-412-5781. 


129 Steenberg’s bid on this item was $0. 15, 7 


while the Government engineers’ estimate was — 


$0.80 and the average price of the other bid- 
ders was $0.81. At the request of the Govern- 


ment. (Appellant Hxhibit C-59) the appellant 


confirmed its bid relating to Item 64, inter alia: 
titling pe contractor to an. bad jyste - | Pies 


peer Exhibit C-60). 
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ence of rock. The speciacacions are | 


| replete with references to the exist- 
ence of rock.1#° Some 184 test pits 
— consisting of bulldozer cuts were 
established along the line of the road 


relocation and were available for in- | 


spection at the time of bidding. The 
results thereof are set forth in the 
logs of exploration (Drawings 526- 
~D-2756. through 2760). Approxi- 
mately twenty of them «indicate 
that rock excavation was to pe 
expected. 1st | 

As it turned out, hawt little 
- rock was actually encountered. Ac- 
- cording: to Mr. Arnold Babb, who 
made a special investigation of the 
project. for the Government, “less 


than 400 linear feet of cut: section 


shows material that could be classed 


as rock in the entire 31,000: feet of. 


road” (Exhibit No. 220, pp. 26-27). 
Moreover, Bureau: records indicate 
that the entire road was constructed 
by bulldozer, scrapers, and rippers 
and no. heavy equipment in the form 
of power’ shovels: was required. 
Blasting was used only on four'sec- 
_ tions (Station 82+ 00 to.86 +00, Sta- 


tion 92+ 00 to 93+.00, Station 119+ 


50 to 128+50, and Station 194+-50 


to reseed) ee | eee 


. “390 0 See, €.9., ‘Bias eae 139, b (in. otic exca- . 


vation the bottom shall in all cases be taken 
out to six inches below finished grade); 142 c. 
- {constructing embankments formed of rock 
materials), and.150.a. (riprap material for the 
roadway may:.be obtained from required exca- 


vation for. the FOREN EY provided % the rock is - 


‘suitable for riprap). 

, Bt ALg., the presence of (1) litneatone is 
shown in connection with dozer cuts T43 and 
T45.:.(2). siltstone is shown in connection with 
Gozer cuts:T52, T69 and T71; and (3) sand- 


stone is shown in connection with dozer cuts 


T74, T82, T119, T127 and T131. 
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mately 3 percent of the total road- 


way length (Exhibit 251, par. 107). 


Examination of the profile view 
of ‘the roadway (Drawings. 526— 
412-5663 through 5678) . reveals 
numerous sections of cuts and fills 


on centerline. Consideration of the 


plan and profile drawings along the 
path of the roadway would have in- 
dicated design cuts at centerline up 


to 20 feet and design fills at center- 


line up to 25. feet.182 It would seem, 


also, that a mere reading of the 


caption of Paragraph 145. (Over- 
haul of Excavation for. Roadway) | 


would serve as a warning that for | 


its entire length a balanced half-cut, 
half-fill road: should not have been 


anticipated.1°* The amount of over- 


haul beyond the free distance indi- 
cates that the road was at least to 
some extent. not balanced. . 

182 F.g., Diawing 526-412-5606 shows the 
roadway from ‘Station 115 to Station’ 125 as 


full cut with cuts ranging from 7 feet to 15 
feet at centerline. Mr. Miller testified (22 Tr. 


2520-1) that at the time of bidding it was 


possible to inspect virtually the entire center- 
line location of the proposed relocated road- 
way. to Station 200-+-00, the only. exception 


being the several indentations in the topog-— 


raphy where the road was designed to be 
built on complete fill and the centerline and. 
bulldozer trail soe not- exist at the time of 


- bidding. 7 
183 According to. Mr. Miller, the ‘contractor: 


did consider Bid Item 67. covering payment | 
for overhaul beyond the free haul distance 
of 1,000 feet (13 Tr. 1414-15). On cross- 
examination, Mr. Miller stated as follows (22 
Tr. 2529-80) : 

“Q. Mr. Miller, did you recognize that you 
potentially could have perhaps as many. as 


18,000 yards that you might have-to overhaul 


someplace outside the thousand fot limit on 
this project? 

“A. I did not. 

“Q. You didn’t think that was indicated to 
you by that 250-mile cubic yard quantity ? 

“A. No, I didn’t give it any poneniera lon. 


like that. = 
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We do not regurd as Sonificant. 
the Government’s alleged withhold- 


- Ing of the mass-haul diagrams pre- 
| pated by the Bureau showing the 
location and quantities of excava- 


_ tion, fill and waste. Mr. Miller did 
not inquire as to the availability of 
-mass-haul diagrams (23 Tr. 2536). | 


When questioned on cross-examina- 


tion if the contractor had asked. 


~ about the lack of cross-sections, he 
stated (23 Tr. 2536) : | 
. . No * * * It didn’t appear that ito was 
that much import to have them. * *. * 
[T jhe conelusion I arrived at was that 
it was not important. because it -was 
going to be of such an easy nature to 
perform * * *, eo 
_ According to Mr. Harold A. 
Linke, Jr., a consulting engineer 
who was the Government’s expert 
witness in connection .with this 
claim, had appellant referred, at the 
time of its pre-bid site investigation, 
to the plan and profile drawings in 
the specifications, which show the 
amount of cut or fill designed for the 


particular station at centerline, the . 


appellant could have anticipated the 
nature of the construction at that 
point.. However, Mr. Miller stated 


that at that time the appellant 
would not have been interested in 


stations (23 Tr. 2536). 
From Mr. Miller’s response it 
would appear that the appellant 
planned to make a more complete 


site investigation at some future. 
time. Since the contractor did not 
~ go over the entire leng th of the road- a typical section, however, is not in 
accor dance with the common engi- 


neer ‘ing concept of a typical section — 


way during the tour (13 Tr. 1402), 
a. second inspection should have been 


made. The appellant, however, made. 


no subsequent effort to return to the 


site for a more thorough inspection 


(13 Tr. 1402). Appellant assumed 
_ that the type of road contemplated 
“didn’t require [a] tremendous 
amount of investigation * * *.” (23 — 
Tr. 2555). Careful examination of | 
the contractual data should have — 
_ indicated to the appellant that such | 


al assumption was uwnWwarr anted. 
It also appears that by making | 


a simple computation prior to the — 
bidding the appellant could have 


concluded that the road was de- © 
sioned to be more substantial than 
it anticipated. This entailed: divid- 
ing the estimated quantity for road- 


_ way excavation by the number of 


linear feet in the length of road 
designed. The result was an average 


of 118 cubic feet of material, which 


means that an average of 118 cubic 
feet of material would have to be 
excavated for every linear foot of 
roadway (26 Tr. 2918-19). | 
Appellant’s reliance on so-called 
“typical”. sections was misplaced. 
The only drawings which show typ- 
ical sections with cut and fill ap- 
proximately balancing near center- 


line are those for the boat ramp 
access road (No. 526-412-5781) and 
_ for the access road to thé middle - 
camping area (No. 526-412-5780). 
Ti appears from appellant’s claims — 
brochure (Exhibit No. 219) that the 


appellant considered those sections 
to be typical of the private road. 
The appellant’s interpretation of 


dr awing. ge seems to con- 
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all of the various circumstances 
which may be: expected to be en- 
countered along a road. According 
to. accepted engineering practice, a 


typical cross section shows the con-- 


ditions of construction required i in 
the event of total cut, total fill, or a 


combination of poth, but does not 
- purport to show any specific rela- 
tionship between the amounts of cut . 
and fill to be eee at any loca-- 


tion. 


"Appellant also has sought to make | 


= much of the revision of Draw- 
“ings 526-412-5663, 5664, 5665 and 
35673 after 


. the main of an increase in radii of 
horizontal curves... The revised 
sections total about. 4 4.00 feet, or 


about: 14 percents of the entire 


road, 185 
‘It seems that the atl of aa 


for some of the horizontal and ver-. 
tical curves was increased. after the 
Government lear ned that a num- 
ber of the curves specified for the 


; relocated road would be unsafe for 


the operation of semi-trailer trucks 
which were used for the transport. 
ot livestock on. the existing county — 
road. The contracting aficer found 
that the revisions were staked prior 


| wee a construction ieee No. 


184 The conditions that existed pefore revi- 
sion. are depicted on the drawing designated 
as Pxhibit 231 through 234, Exhibit Nos. 281 
through 234 are found in Pxhibit No. 251. 


+ Exhibit No. 220, p. 26. The design change, - 


based on neatlines, increased the volume of 


' eut by 4, 306 eubie yards, Or. about 3 ferene 


(7d.). 


OF. THE | DEPARTMENT OF: 


the contract was 
awarded. The revisions consisted i In 
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| tend that a. Evpical section ewe ; ‘O51, par. 80). The record does. not 
is intended to portray the die 


sions and side slopes to be used in. 


iatute: his findings. As a conse-— 
quence, we conclude that the appel- ; 


lant’s roadway operations were not — 
affected by the drawing revisions. : 


Although the revised drawings 


- were transmitted to the appellant on a 
| ‘September 12, 1963, the first writ- | 


ten protest by hich appellant. con- 


| tended that they constituted a major 
redesign is dated September 9, 1964. 


The lapse of one year is repaired as . 
significant and reflects on the stib- 
stantive validity of the claim.2%* 


The appellant further canieade 
that it is entitled.to contract price 


adj ustments and’ an. extension of 
- time by reason of the field changes 
in the roadway. made during the 


course of construction. According to. 


‘the appellant, the redesign and field 
changes by the: Government’s resi- 


dent engineer: with respect to road- 


alignment and grade resulted in in-. te 
- creased ‘quantities and additional oe 
rock excavation (Exhibit No. 44). 


Our. review of the record reveals no 


support for such assertions. 


‘We regard the changes to. be of 


the type that should have been ex- 


pected by the appellant 3 in prepar-. 


‘ing its bid. It is clearly provided | 
under Paragraph 139 | (Excavation. oo 


for ee that: 


#8 3 the undetermined character of te a 


the yaterials: which will form the em- 


bankment, slopes and roadbed or other 
factors, may. make . it necessary or de-. 
sirable during the progress of the work 
_to vary the width of the roadbed or the 


-. 286 See Futuronies, Ine., DOT CAB No. 67-15. 


(June 17, 1968), 68-2 BCA par. 7079, at 
$2,759, aff’d. on reconsideration (September 3; 


aneS)e | 68-2 BCA par. 7285. 


| ee 


slopes, nleanent or oe des and the di- 


mensions dependent ther eon:137 © 


The required excavation for all 
of the roadway came to: approxi- 
mately 184,840 cubic yards, or 99.1 
percent of the estimated quantity of 
186,000 cubic yards of roadway ex- 
cavation contained in the bid sched- 
ule (Exhibit, No. 239). In addition, 

the excavation actually mompleted 


by the contractor was less than the 
even 


neatline volume required 
_ though field changes were made.2* 
~ Under 
equitable adjustment clause of Par- 


agraph 189 is inapplicable and com- 
: pensation on the basis of its unit 
_ price is all that the appellant. is. 
~ entitled to be paid.t®? The appel- 
lant has not. established that in- | 
| creased costs were in fact incurred - 
in doing the field- directed work.!4° 
The appellant has stated that the 
necessities of road construction, re-. 
- sulting from Government revisions, — 


caused it to place more fill (“exces- 
sive > fills”) than. would have been 


87 The very existence of provisions such as 
Paragraph. 139 providing for resloping or re- 
dimensioning of excavations is a strong indi- 
eation that modifications are to. be. expected. 
R. B: Hall Construction Company & Clarence 
Braden, TBCA-465-11-64 
/1967),.67-2 BCA par. 6597. 


138 Brom Station 10-+00 to Station 326-+90,. 
the appellant actually excavated 6,695 ‘cubic. 


yards less than the neatline quantity (Exhibit 
No. 239), an underrun of 5.2 percent. 

(199.2, H. Hall Construction Company, note 
137, supra, 

_ 140 Under provisions such as Paragraph 139, 


it is contemplated that immediate payment | 


will be ‘made; at unit: prices: for resloped or 


redimensioned excavation with further adiust- ~ 
ment if the contractor is able to show that. 


increased costs had been incurred in doing 


the work as directed in the field. R. #. Hall - 


Construction Company, note 187, supra. 
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‘the. circumstances the a: 
_ required to construct the embankments | 
and excavation refills to the nominal cross 
sections shown on the drawings, the sur- 


(September 26, 


the case if the eae. haa not been. 


altered after bidding. 


Under Paragraph 144. Anspoeal 


‘of Excavated Materials) appellant. 


was put on. notice that fills would 


be widened with excess excavation 
in areas of substantial cut. In per- 
: tinent part Paragraph 144 reads: 


Except as otherwise specified all suit- 
able materials excavated for the con- 


_ struction of the roadway and boat ramp 
shall be used in the construction of em- 
. bankments and for refill of excavation 


below subgrade. or: finished grade. Where 
the quantity. of excavation. exceeds’ that 


plus suitable material shall be used to 
widen the embankments uniformly along 


one or ‘both: sides as directed, and no such . | 
| material shall be deposited i in waste banks: 
unless such waste is directed. | 


- We also can find no. support in. 


the record for appellant’s conten- 
tion that it was compelled to per- 

form excessive - cuts. 
rather, that in many instances: the = 


It appears, : 


as- constructed — centerline ; was. 


shifted away fm the sidehill and 

~ as-staked centerline. 
permitted by: the Government’s field 
personnel in order to reduce the 


This. was 


amount of difficult excavation when 
harder material was encountered, 
such as between Stations 115+00.. 
and 125+00. According to Govern- 


141 See Government Exhibits B-479 through 


‘B-481, B-499, and B-500, which depict the 


Government’s survey of original ground, the 
design neatline as staked for construction, and-- 


.the final as-built. roadway. (64.Tr. 7042-46). 
Other illustrations of. shifting are:Governgient | 
Exhibits. B-455, B-456, and B—464 through. 
466, which are photographs of the roadway 
with the as- designed centerline. marked Lee 


stakes. 


250° 


| ment survey data, the as-constructed. 


road was shifted away from side- 


hill and designed centerline over a 
total distance of 2,917 feet, which is — 


10.7 percent of the entire length of 
road (27,266 feet) constructed by 
the appellant (Government Exhibit 
_ B-482). 


The Government asserts that “ 


appellant has been credited for pay- 
ment purposes with every cubic 


yard of material which it excavated, - 


whether the excavation was within 
the designed neatline area or not, 


with the. exception of some excava- — 


tion work done on the Upper Recre- 


ation Area Access and Middle 


Camping Area roads which was 
paid to neatline. (Government 
Posthearing Brief, 177). It is said 
that although the contracting officer 
- was authorized by the contract to 
make payment on a neatline ” basis 
only, excluding those minor access 


roads the appellant was paid for 


actual excavation (Government 
Posthearing Brief, 519). 


The contracting officer directed 


that final payment be based on an. 


as-excavated survey for the reason 


that the appellant contended it was | 


- not reimbursed for all extra excava- 
tion.“® The exhibits support the 
‘Government's contention that the 


de Paragraph 189¢. provides that measure- 


ment for payment of excavation for the road- — 


_-¢way would be made only to. the neatlines as 
Shown on the drawings or pestannshed = the 
- eontracting officer.. 
143 Appellant’s aGmupinants 

Exhibit Nos, 108, 117, 147 and 219 Mr. B: P. 


_ Bellport, the contracting -officer, and Mr. © 


Moore testified it was the Government’s inten- 
tion to eredit the coutractor for payment. pur- 
poses for every yard exeavated (45 Tr. 5093- 
965.71 Tr. 7871-72), 
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contractor was credited for payment 
purposes with every yard of mate- 
rial excavated, whether it was 
within design neatline or. not. 


According to Mr. Moore, whenever 
a minor discrepancy occurred be- 


tween the original ground. survey _ 
and the final survey, the appellant 


-was given the benefit of the doubt 
for payment computations and the — 


ces figure was used (71 Tr. 7890). 
The appellant, however, takes the 


position that payment of unit prices 


is irrelevant since the work was 
“radically changed * * * and the 
damages can be measured only by 
the increased costs” (Appellant 


| Posthearing Reply Brief, 48). The. 
difficulty .is that. the appellant has 
furnished us with insufficient evi-  — 
dence on which to base a finding ~ 


that it was damaged and to what 


extent. The contractor has not dem- 
onstrated that the quantity compu- 


tations by the Government were © 
incorrect. : | 

We do, however, regard. fie | ‘ap- | 
pellant as entitled to some allow- 
ance as a result of the Government’s 
mis-staking of the roadway: side 


slopes in areas of rock. The appel- 
lant claims that the Government 
_ staked the entire section of the road- 


way between Station 10+00 and the 
dam axis at a 1:1 backslope (which 
is the backslope required for com- 


mon material) rather than 1/2:1, 
as called for by the specifications in 


44-Mr. Lasko supervised the final survey ‘(62 
Tr. 6965-66). Mr. Moore supervised the com- 
putations for final pay quantities for the 
roadway (80 Tr. 3419; 71 Tr. 7870~—79). The 


final quantity books are in evidence. as Appel- 


lant Exhibit C-128. 
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fractured rock, and 1/4:1 in rock. 
The extent of appellant’s damage as 
a consequence of the mis-staking is 
unclear. The only documentation be- 
fore us is Government Exhibit B- 
483 which shows a total of 567.4 feet 


as having been originally staked at 


1:1 and subsequently restaked at 
1/2:1. Of the entire length of road 


constructed by appellant (27,266 


feet), a total of 988.5 feet, or 3.6 
percent, was staked at 1/2:1. The al- 
-lowance to be made to appellant by 
reason of the mis-staking will be 
taken up infra i in the discussion of 
the equitable adjustment. 


_ In all other respects, pa claim is 
denied. | 


TUNNEL 


The tunnel is indicated on Draw: 
ing 526-D-2702 as extending from 
Station 4+ 34 to Station 14436. Ap- 
pellant’s claim consists generally of 
two basic items, excavation and con- 
crete lining. The tunnel was driven 
to too large a diameter and required 
significant amounts of concrete re- 
fill beyond the Government pay- 
lines, for which the appellant. was 
~~ not paid unit prices. The appellant 
- contends that the overlarge size oc- 
curred because of rock. overbreak 
which resulted from changed-condi- 
tions respecting the rock encoun- 
tered. during excavation,'* construc- 


14 Exhibit Nos. 91, pp. 3 and 147. However, 
at 49-52 of its Posthearing Reply Brief, appel- 
lant alleges that the issue is not one :of 
- changed conditions based upon overbreak, but 
- that the Government breached the contract 
by taking over :the tunnel surveys..and sub- 


 jecting. appellant’ to‘ multiple “te-excavation, 


movement of steel and forms and related un- 


tive changes in design, and Govern: 
ment survey errors. The Govern- 
ment’s position is that the rock was 
as represented and that the over- 


large general diameter was caused _ 


by a combination of the readily an- 
ticipatable features of the rock, the 
appellant’s blasting procedures. and | 
inadequate contractor survey. _ 
Appellant maintains that Bureau _ 
geologists had knowledge of adverse 
geological conditions which could 
affect the contractor’s. operations, 
such as solution caverns, faults, 
shear zones, and clay seams, but 
that such information was withheld 
from it. On the other hand, it is al- — 
leged that the tunnel designers had 


no understanding of the nature of 


the subsurface rock which the con-— 
tractor might encounter. - , 


Claim Resulting from Survey | 
Lrrors 


The appellant maintains that it 
was required by Bureau survey 
errors to perform -a series of un- 
warranted. multiple tight: rock ex- 
cavation operations under adverse 


planned. work under adverse conditions. ‘The 
appellant there asserts that its increased 
costs in tunnel excavation were not related 
to overbreak but to: “the subsequent . cycles 


.of multiple re- excavation and related . work 


required by the Bureau under the adverse . 
conditions presented.” In view of: the -above 
appellant’s position respecting: its tunnel 
changed conditions. claim. is not. clear. Since. _ 
the appellant alleged in Exhibit No. 147 that - 
the. tunnel changed condition claim is based 
upon the same “unsound and unstable rock» 
that affected the open cut work,” the discus- 
sion therein in. the Open Cut Hxcavation claim 
infra is applicable. A..related question, the 
contractor’s request ‘for. relief under Para- 


graph 55” (note 172.imfra). by movement: of _ 


the’ B: line in the tunnel:and access Shaft,, cis . 


- hereinafter treated in this SeCHOne: os 
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| asin al ‘conditions. ‘The spel 


lant characterizes as “the most rep- 

rehensible of an inexcusable series 

of survey errors and changes” (Ap- 
; pellant Prehearing Brief, 64), a 


temporary benchmark erroneously ; 


placed by the Government,’* re- 


| specting tunnel elevation. The tun-_ 


nel commences upstream at about 


Station 4436. The Government set - 


two points outside the tunnel to 
establish the alignment of the first 


7 tangent of the tunnel which ran 
from approximate Station 4+34 to 


Station 44-38. The start for all tun- 


nel elevation control was a.U.S. GS. 


brass cap 747 in the vicinity of and 


across the road to the west from the 


gauging station. The elevation at 


this brass cap was determined to be - 


5,821.99. From this cap, on July 29 
and 30, 1963, a Government survey 


crew ran a closed level circuit sur- . 


vey to spillway Temporary Bench- 


mark (TBM) No. 1, which was an— 


iron pin 114 inches in diameter used 


~ as vertical control for the spillway — 


and outlet works (Appellant. Ex- 
hibit C-48). It was about 100 feet 
left of spillway Station 10+00. The 
elevation established there was 


45827.021 with an error of eipsur of | 


0.0004. 


On August 14, 1963, ne Gaver n- 
ment survey team ran n another closed 


_ 146 Paragraph 20, in povtinent face reads: 
- “Phe. contracting Officer will establish 
benchmarks and lines and grades at each 


portal of the. tunnel, The contractor shall | 


perform all other survey and layout work with- 
- in the tunnel and shaft.” - 

| 47 The U.S.G.8. benchmark had previously 
‘peen established by levels run from a Utah 
State engineer’s bronze disc which was incor- 
- porated in the Lost Creek control system as 


lage eas Station No. 2 ee No. aut, 


; par. 162). 


DECISIONS OF: THE ‘DEPARTMENT OF THE INTERIOR 


HOLD. 


eval clrcuit from spillway TBM No. 
4 to. a 2-inch by 2-inch wooden hub 
driven into the ground which had | 
been set by Government. surveyors 


on July 23, 1963, on the centerline — - 
of the aatlet works approach chan- 


nel at Station 2+70.07 opposite the 
upstream portal. The. elevation 


established. on the top of. the hub: 
~ was 5,843.46, with an error of clo- 
sure of 0.030. The hub was intended: 

for tunnel control and was flagged. 


When the contractor started tunnel 
excavation at the upstream end on 


: August 15, 1963, it used. this control 


point for the alignment: and grade. — 
~The appellant had some difficulty 


with the turning of the first hori- 


zontal curve on the second tangent. 


at or about Station 4+68, when it. 
took a wide loop of half a foot get- 


ting around the corner, causing 


| overbreak on the right and tightness 
on the left (20 Tr. 9158-59). The 


appellant also established a tempo- 
rary benchmark for its own use at. 


or. about Station 4+ 75 aoe “Ex 
1931). | 


It is aces fnaepuie that 


the section of the tunnel from ap- 


proximate Station 5 to approximate 


- Station 6 was. carried intentionally 
high by one foot by the appellant’s: _ 
surveyor, Mr. Paul Croney. More- 


ever, it appears that Mr. Croney | 
had an error in his- computation 
which resulted in an additional one 
foot higher elevation than, the 
proper eS. a 


“48 17 Ty, 1874-76, 1942-43: 19 Tr. 2199-93 = _ 
Government Hxhibit B-802 (August 27,1963), 


p. 4: 
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| Tlevacions were carried into and 
_ through the. tunnel by means of. 
_ spads placed i in the roof of the tun- © 


nel (15 Tr. 1595-96). From these, 


_ pieces of chain were hung and the. 


appellant sighted through a washer 
held at the bottom of each of two 


chains. The center of the tunnel ex- 
_ cavation was thereby marked on the 
heading face (19 Tr. 2126). The ap- | 


‘proximate location of the “A” line 


(defined in Paragraph 55) was es- 
‘tablished. from this centerline and . 


_ marked with paint (20 Tr. 2177). 
-Excavation was. accomplished 


_ thr ough the use of a machine called 
a “J amibo? which ran on a track. © 


"Pwo drills were mounted on arms 
on the Jumbo so that they could be 
swung from the centerline around 
the outside. The drill on. the left 


would drill that side and the drill 
on the right would drill the right | 


side (20 Tr. 2171-2183). 


About September as 1963, Govern-. 
- mhent surveyors began checking and 

marking “tights” in the tunnel. The | 
wooden hub at Station 2+70.07 was. 
used in: establishing both vertical. 
and horizontal control for this 


work, According to the appellant, 
the hub was accidentally disturbed 


sometime between September 1 and. 
September 5, 1963. The Govern-— 
ment’s position is that the hub was 


destroyed by the contractor’s opera- 


tions at. the tunnel inlet portal be- 
tween . September 15 and: per 


ber 28, 1963. 


. The appellant asserts that after. 
the hub was knocked out, at its re- 

- quest, it was given a replacement 
| elevation on the south nue across 
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onan embedded boulder to the right, 


of and about 60 feet upstream from — 
the upstream portal. The Govern- 
ment, however, has denied that this 
was ever given to the appellant. as 
in elevation reference.* eae 

‘Thereafter, on - September 30, 


| 1968, a steel pin benchmark (known. 


as Temporary Benchmark C or 
TBM C) was established at a point 


125 feet right of Station 2+70. by 


a closed level circuit run from Tri- 


angulation Station No. 11, at eleva- 
tion. 5,848.44. The anes given — 
was later: found to be 0.2 of a foot — 

higher than the actual elevation. at 

that point. Triangulation. Station — 
No. 11 was located at elevation 


5,918.05. The Government claims — 
isa were run at this time oo 
‘Triangulation — Station No. 
rather than from Spillway aan 


No. 1, because of the appellant’s ac- 


tivities on the dam and the more | 
accessible location of Triangulation | - 
Station No. 11. 


_- The Government insists that this, | 
benchmark was established. for: its 


sole convenience. Its position is that. 
the contractor had already com- 
pleted tunnel excavation to Station 
11+41 (Appellant Exhibit C48; 


Government Exhibit B-802, p. 34), 


and that therefore only about 291 
feet remained to be excavated. Con- 


sequently, according to the Govern- 


ment, there appeared to have been 


no need for control to be again set’ 


49'The contracting officer found that fram 


the time the original. hub at Station: 2-+-70.07 


was destroyed until the incorrect benchmark - 
was established, the appellant made no re-— 
quest far a benchmark at the inlet ae 7 
ee No. 251, par. ee: : 
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for ie antiacier s use at that time, 
The Government maintains, how- 


ever, that the elevation was aoted on 


a stake alongside the new bench- 
mark and the benchmark was 
flagged and was available for use 
by the contractor. a 
After the Government had mak 
lished the new upstream benchmark, 
on October 2, 1963, it set TBM No. 


6 inside the faunal: below the gate 
chamber at a given. elevation of - 


5,839.04. It subsequently developed 
that TBM No. 6 had an elevation 
error almost identical : to that of 


TBM C. In the appellant’s view, the 


error resulted from the erroneous 


“new upstream benchmark, but the 


Government’s position is that TBM 
6 was established from an inside 
tunnel control placed during an 
earlier survey. 

Tunnel excavation was completed 
about October 31, 1963. On Decem- 
ber 26, 1963, it was discovered that 


TBM Chad been set 0.2 feet too 
high, é¢., the correct elevation of 
the steel pin was 5,848.24 instead of - 
5,848.44, or 0.2 feet lower than the 
elevation assigned. The error was 


discovered while the Government 
was routinely checking “tights” and 


alignment and the contractor was 


about to place steel which ars 
considerable accuracy. ie 


The appellant. alleges’ fiat it was 


furnished the Bureaw’s 1963 survey 


(Appellant Exhibit C-78), which 


- Was inaccurate as contrasted with 


the Bureau’s survey of 1964 (Appel- 
lant Exhibit C-74). It contends it 


was obliged to rely on it in its exca- 


~ vation operation: in the event of any 
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discrepancy between its. line or 
grade and the Bureau’s line or) 


grade. The appellant maintains 
that the inaccuracy of the survey | 
caused it to remove additional ma-— 
terial that was not really tight. 

_ The Government’s position is that 
the Exhibit C-73 survey was not in- 
tended to be wholly accurate. (17 
Tr. 1812) and was not meant to be 
used for payment purposes (16 Tr. | 
1725, 1738). It was an informal 


‘survey run merely to satisfy the 
| Government that the contractor’s 


alignment and grade were at least 
approximately in the right places.2 © 
Its purpose was to check on the con- - 
tractor’s survey performance (Gov- 
ernment Posthearing Brief, 418). 

As measurements were made, at 
the request .of the contractor tights 
were marked (16 Tr. 1770). In its 
Posthearing Brief (at 420) the Gov- 
ernment questions how long such 
markings could have been. visible 
since. the tunnel walls quickly be- 


came covered with muck and smoke. 


The Government also. asserts that — 
the appellant has failed to identify 
the specific locations where the al-_ 
leged inaccuracy of survey C~-73 
caused it to remove additional ma- 
terial that was not Reary tight. 


150 Appellant | Posthearing Brief, 288. Mr. 
Miller testified (15 Tr. 1600) : 

“Q, And wherever you found that there Was 
2 discrepancy between your survey and their 
survey, which survey did you adhere to? 

“A. Always theirs.” 

151 Government Posthearing | Brief, 420-21, 


‘Thus, the Government contends that if it had _ 
allowed problems such. as Mx, Croney’s. 2-foot 


error at Station 6-+ 00 to continue, the entire 
work would have been substantially delayed 
while the contractor corrected its errors and | 


the contractor’ S expense would have been. sub- 


stantially increased. 
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In ‘addition, ‘hie Govsianait plaining that ee had 1 no reliable 


maintains that the appellant has not 


produced any concrete evidence to 


show that the 1963 survey was inac- 
curate other than the comparison 


with the 1964 survey (Appellant 


Exhibit C-74). According to the 


Government, there is no evidence 


that a “tight” at a specific place 


was unnecessarily removed, since the 
“contractor buried his mistakes and 
those of the Government (if any) 
in concrete long before the present 
survey claim was made” (Govern: 
ment Posthearing Brief, 422). 

As for the 1964 survey the Gov- 
ernment admits that it was more ac- 


curately done (17 Tr. 1889). Its 
purpose was to establish precise 


— control for check-out by the Gov- 
ernment of the concrete forms and 
reinforcing steel in connection with 


concrete placement. The Govern-— 
ment asserts that the appellant has 

shown no damage from the fact that 
survey C-74 was run and tights 


were marked in the course thereof. 

The Government’s position is that 
the appellant’s own survey, which 
was the latter’s obligation under 
Paragraph 20, was improperly per- 

formed (Government Posthearing 
Brief, 452). In support of this asser- 
tion it cites statements in various 


Government reports and diaries. 


One such reference appears in Mr. 
- Johnson’s diary (Appellant Exhibit 
C-239, p. 135) to the effect that the 
contractor’s | carpenters were com- 


asa Government Exhibit B—-303. (January Li 


+1964), pp. 141 and 217 (May 14, 1964); Ap- . 
pellant Exhibit C—246, p. 305; Appellant Ex- . 


hibit C-104 (January 20, 1964), p. 59; Ap- 
pellant Exhibit C-239 (May 14, 1964), p. 135. 


-_tracting . 
establish benchmarks and lines and’ 


grades to work off since Mr. Miller 
had run so many surveys and each — 


‘survey was marked with a. different. 


nail. 
The damage alles neal sustained 
by the appellant resulting from the 


erroneous benchmark and surveys, 


as set forth on 72 of its Prehearing 


7 Brief is as follows: 


(1) Driving the Seater part of the. 


tunnel from an erroneous benchmark ; 


-(2). having “tights” marked and a 
sowed from an erroneous penchmark ; | 
(8) being required to go back after — 


- discovery of the error to remove addi- 


tional “tights” by tedious small charges; 
(4) additional alunite out and Ss : 
up; 
(5) resetting concrete forms; : 


(6) approximately five days’ delay 


waiting for Bureau approval to proceed ; 


(7) plus disruption, delay and expense 
caused by this extra work. . 


Decision 


It was unquestionably : a very cost- 
ly operation for the appellant to re- 
move the tights from the bottom of 
the tunnel.2** There is insufficient 


- evidence in the record, however, to — 


support a finding of Government 

responsibility for this expense. 
Under paragraph 20a. the con- 

officer was required to- 


grades at each portal of the tunnel 
and the contractor was made re- 
sponsible for the performance of all 
as survey and layout work within. ; 


138 According to Government Exhibit B-599, . 
tunnel mining cost $78,077.86 and appellant’s © 
total labor expense in connection with excava- 
tion in the tunnel, gate chamber and shaft was 
#pproxima tely $106,000, 
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| the tunnel aa shalt: The abpsilane: 
lias admitted that it, was obliged to. 
carry on all. survey operations: 


underground.¥* Nevertheless, the 
appellant has not produced any sur- 
vey data of its own in written form. 
Mr. Miller testified that he kept his 
notes on scrap paper which he did 
et not retain (19 Tr. 2129; 26 ‘Tr. 
2980). 


The. appeltek fags asiekt io. im- 
pose responsibility on the Govern-- 

ment by asserting that it always” 
_ followed the Bureau survey and by ~ 


pointing to the existence of various 
_ benchmarks and survey errors by 

‘the Government. Reliance on the 
Government: surveys did not abro- 


gate the appellant’s contractual ob- 


| ligations, however. 

_. Beyond this general alleg ation, 
the appellant. has not furnished us 
with any specific proof of location 


wherein Government inaccuracies. 


caused it additional expense. An ap- 


‘pellant does not sustain its burden 
when it merely points to the exist- 


ence of Government errors which 
may have accounted for its diffi- 
culties. Errors are regarded as more 
or less inherent in surveying.* 


The appellant picked up survey 


elevation and line and grade control 
from Temporary Benchmark A and 


B at Station 2+70, which the Gov- 
ernment had established (Exhibit — 


| oa Dy and commenced excavation 


184 Hxhibit No. 91. Agpaiat She tne: How: . 
ever, that the Bureau. effectively controlled the ; 
surveys and it was required to conform to the 


Bureau surveys and survey errors (Appellant 
Posthearing Brief, 279). . 7 
185 Poblete “Constr uction Co., 


6860, at 31, 718. 
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“of the tunnel (15 Tr..1895). The 


first major difficulty that the appel- 
lant encountered was the turning of 
the curve onto the second tangent or 


leg of the tunnel at or aoa Sta- 
tion 4+68.15* Mr. Miller admitted 


that this was the contractor’s re- — 
sponsibility, (19 Tr. 2121; 20 aE 
Q1ST-59). | 

When the appellant ‘arrived - at. 
cama Station 4+50, it as-— 
serts that its excavated elevation . 


- was not consistent with the eleva- 


tion of the spring line (centerline) : 
Appellant maintains that an eleva- 


tion on a Government rock bolt was 


obtained from Mr. Lowell Johnson, 


the Bureau chief.of surveys. How- 


ever, if this elevation was based.on. 
the erroneous elevation of TBM ©, 


. the tunnel should have been con- 


structed consistently too low by 0.2. 
feet and the appellant should have 


had sizable tight problems in the 


upper part of the tunnel, as Mr. Mil- 
ler admitted.” It appears that the 
contractor’s problems were largely 
in the bottom rather than in the 


top ; 158 


156 The first tangent or leg of the tunnel ran. | 
from approximate Station 4434 to the P.i. at © 
or about Station 4468, The. difficulty en- 
countered is. described. by.Mr. Ibach in his 
reports of August 20 and 21, 1963, in EGOverts : 
ment Exhibit B—310. 

87 Mr. Miller testified (21. Tr, 2342) 2° 

“Q. So if we drove the tunnel from the | 


wrohg benchmark that was. two- tenths: men 7 
_ we ought to be tight where? » ae 


“A, On. this assumption, we should be tight 
at thetop. _ 

.“Q. “We should be tight at the top ? 2 
- “A, Yes. | 

“Q, And we should | be overbroke at the 
bottom? Se 
AL That’s correct. OM aad 

188 15 Tr. 1624; 17 Tr. 1940, 1942: 20 vr. 
2201 ; 21 Tr. 2291, 2303. 


cence, | 
Bureau survey is an. indication. OL 
lack of confidence in the accur acy aoe 
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" ‘Teniporary anghejare C was set, 
_ for the sole convenience. of the Gov- 


ernment. The contracting officer 


found that the Government had no | 
knowledge of any use of it by the . 


appellant (Exhibit No. 251, par. 


: 168). But even if the appellant: did 
refer: to the benchmark, we are of 


the view that the appellant was not 


justified im relying on it to the Ox 


tent claimed. | 
Having been eared under the 
contract to provide . the under- 
ground. survey, appellant’s acquies- 
when in doubt, with the 


of its. own survey. 
Moreover, 


contracting officer ‘found that there 
was apparently no need for control 


at that time to be again set for the 
contractor’s use, since the appellant 
~ had carried elevations into the tun-. 


nel (by means of spads in the roof) 
(Exhibit - No. 251, pars. 166, 168). 


The appellant has also not estab- - 
lished that the 1963 survey identi-. 
- fied as Exhibit C-73 resulted in | 
additional expense to it. The mere — 
existence of a diser epancy between 
‘it and the 1964 survey is an insuffi-. 
cient basis upon which to predicate: 
Government liability for additional 


work. 


“Bien: if it is assumed teak an a | 
“correct benchmark was. used by the 
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| when TBM ren was 
= S° established, the contr actor had. al- 
ready completed the tunnel excava- — 
tion to Station 11 +41 and there 
were only about 291 feet. (to Station 
14+36) remaining to be excavated 


66 7 | 
(exhib No. 251, par. 166). The — clay. (Posthearing Brief, 256), al- — 


| though the evidence isin dispute as _ 
to whether both were filled.**° In 


tunnel floor 


avere filled . (19: Tr. 2144, 2146). 
- however, : testified that only the. left cavern 
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appellant, ne that. Oe con- 


_ tractor reexcavated. any portion of 
the tunnel to a cor rected elevation — 
is lacking. (Exhibit No. 251, Dares 
169). Onthe contrary, itisapparent  — 
from the tunnel cross sections that 
the tunnel floor was excavated to 
irregular lines so that a 0.20 foot 
difference in elevation. could have 
had no substantial effect: on the ap- : 
: pellant? s operations. 


The appellant has not cetauea 7 


. its burden of proof. ‘The claim. is ed | 
denied. : — 


Cavern and Mud Stides oe 
On October 10, 1963, ‘while. appel-_ | 


| nee was excavating” the tunnel, it 


intercepted two interconnecting so- 


- lution caverns. at about Station 


12+ 75 which it claims were undis- 


closed and. unanticipated. Appellant - 
- alleges that both caverns were filled 


with mud i in the form of ‘satur ated - 


any event, work in the ‘area dis- 


continued at the direction of the . 
Government. It was necessary for 
the contractor to remove from the — 
material which had. 
~ fallen from the cavities. ‘The con-— 


tractor was also required to install 
steel supports to support the cav- 
ernous ‘areas and, ultimately,” to 
backfill them. Work on the tunnel 


resumed: on October 16, 1963, after 
the steel supports were ‘installed. 


159 According tp Mr. Miller, both caverns 


Mr. Wilcox, 


was full. of mud ue rt. ays 
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~The appellant initially proposed. | 


that the cavern voids be filled with 


concrete from the top.” The Gov- 


ernment, at first, appeared to. ap- 


prove and even located a. stake — 
where a hole might be drilled from 
the ground surface above the tun- | 


nel alignment.%% 


However, on January 24, 1964, 
_ the Government directed that the 
_ caverns be filled partially with con- 


crete to the extent that utilization — 
of the pumpcrete machine was fea- 


sible from within the tunnel. The re- 
maining area was. to be backfilled 


_ by injecting under pressure a grout. 
mix of sand, water, cement and ben- 
tonite through standard metal pipes 


embedded in the concrete. Even- 
tually the appellant was permitted 


to use flexible plastic pipe, instead. 
of metal pipe, which necessitated — 


bracing. The concrete was pumped 


; into the caverns in May 1964. The 
— grouting’ took place from July 22- 
25, 1964. In all, a total of. 1,040. 


sacks of cement and 115.1. cubic 


yards of grout and sand were used _ 


(Appellant Exhibit C-57, p. 4). 
By: letter dated August 25, 1964, 


the appellant estimated that 415 


1018 Tr. 1984; Appellant Exhibit C-87, 

p. 2; Uxhibit B-302, p. 52. . 
161 18 Tr. 1985 ; Appellant Exhibit C45. 

' 182 Exhibit No. 16; Appellant Exhibit C—58. 


It is the position of the Government that the 


solution caverns: 
, *% *° * grea go misplaced . issue since the 


Government has conceded: that. they required | 


‘treatment and payment above and beyond 
that provided simply by. application of the 
- unit prices for Tunnel Excavation (Item No. 7) 
and. Concrete in Tunnel ‘Lining. under {tem 40. 
The Government accordingly by virtue of Hx- 


hibit 16. ordered the contractor to take addi- | ° 


_tional steps to backfill the caverns under 
applicable provisions of: the ‘eontract” oy 
ernment Posthearing: Brief, 388). = 
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cubic. gauds of mud were removed 
and requested compensation there- 
for (Exhibit No. 39), which the ap- 
pellant concedes was paid (Post- 
hearing Brief, 262). Under Change 
Order. No. 8, the appellant. was also — 
corapenantad in the amount of 
$113.85 for furnishing the steel tun- 
nel supports and in the amount of | 
$81.90 for timber lagging used in 


connection with tunnel support and ~ 


$133.88 for bracing the plastic grout 
pipe. Subsequently, by virtue of 
Findings of Fact 1, par. 67, the: con- 
tr acting officer increased the timber | 


lagging allowance to $369.89 and the 
' bracing allowarice to $163.97... 


The dispute relates to the directed 


‘method of filling the voids. The ap- 
pellant: eontends that the Govern- _ 


ment elected to use grout and grout 
sand for the bulk of the peal | 


rather than concrete in order to take 


unreasonable advantage of the con- 
tractor’s low bid price of $2.24 per 
cubic yard for furnishing and han- 
dling sand for grouting foundations 


(Bid Item 28). According to the 
appellant the bid contained a deci- 
mal point error and should have 


been $22.40 (48 Tr. 4805)? The 
appellant has been compensated at 


the rate of $2.24 per cubic yard for 
. the grout, and grout sand. a 


| Decision 


The axispance: e. paige so- 


lution caverns does not constitute a 
changed condition. The entire tun- 
nel was ue in moderate to. thin- 


 18In Findings of Fact 1; par. 58, the: con- 
tracting officer characterized the bid price of 


$2.24 per cubic yard as “absurdly low,"? 
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bedded iacetsne (Appellant Ex- 
hibit C-18, p. 7). That such cav- 
-erns will be present in limestone 
should be assumed, in the opinion of 
Dr. William L. Gardner, Chief of 


the Bureau’s Division of Engineer- 


ing Geology (57 Tr. 6314). The ap- 
pellant should have learned this 
during its pre-bid investigation. 
' Merely because the Pre-construction 
Geologic Report prepared in 1962 


by staff geologists did not antici- 


pate solution caverns is not deter- 
minative. These reports were 


regarded as preliminary only and 


were not made available to bidders 

(57 Tr. 6814). Accordingly, the ap- 
pellant could not have been misled 
oy them at the time of bidding. 


It is correct that ike contract sub-— 


surface investigation data did not 
specifically disclose the existence of 
_ the caverns, but Paragraph 6a. of 


the specifications indicates that 
“cavities or fissures” may be encoun- 
tered. Government subsurface data, 


moreover, are not unqualified rep- 


resentations of what will or will not. 
be found; rather, they are regarded 


| merely as sampling operations. ae 


_ The Government goes beyond this 
position and maintains that the con- 


tractor has been fully compensated — 
at applicable bid prices or through — 
- Change Order No. 3 for encounter-— 
ing the solution caverns (Posthear- | 


ing Brief, 391). It appears to us 


that utilization of the method di-- 
rected of filling the solution « caverns 


164 Sea Hunt and Willett, Tie, note 75, supra. : 


168 Intey-City. Sand & Gravel Co. & John 
Kovtynovich, IBCA-128. (May 29, 1959), 66 
I.D. aos 59-1 BCA par. 2215, at 9707. * eS 
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with grout and grout sand is con- 
templated under Paragraphs 76a. 
and 72a. of the specifications.1% 


Mr. James Doman, a design en- 


gineer in the Bureau’s spillway and 


outlet works section, recommended 
to the contracting officer that the 
grout sand method be used because 
grout could be injected under higher 
pressures and. would more fully | fill 

the caverns than the concrete origi- 
nally proposed (61 Tr. 6834-85). 

The contracting officer followed his 
recommendation. and has testified 
that he had no personal knowledge 

of the appellant’s low bid price and — 
was not. Influenced by it ce ‘ir. 


7165-66). 


We dieretos find that the method | 
directed of filling the caverns with 


- grout and grout sand was appropri- 


ate and was not an attempt by.the — 
Government to take unreasonable 
advantage of the contractor’s low 
bid price for that item.2¢? | 

| With respect to any additional : 
compensation appellant may be - 
secking in connection with this 
claim, ene to the quantity of 


168 ‘in pertinent part, Picaeraph 7 6a. reads: 


“In certain areas where cavities or fissures 


are: encountered, or where the. quantity of 
sraut injected becomes excessive, ‘sind and’an 
admixture of bentonite may be required as an 
ingredient of the grout.” | 

Paragraph 72a. provides for grouting of rock 
surrounding the outlet works tunnel. ; 

ist Inasmuch as the Board does not have 
authority to reform a contract, it cannot act | 
upon appellant’s | assertion that its bid price 
on item 28 was erroneous. Dallas Tile CO. 
VACAB No. 504 (April 28, 1965), 65-1 BCA | 


par. 4816; Pax Rlectronics Co., ASBCA Nos. 


8286 and 8927 (July 30, 1964), 1964 BCA 
par. 4350; Manhattan - Lighting Hquipment 


 Co., ASBCA No. 6533 (August 30, , 1961), or 
BCA par. 3140. 


| erie szcavated: ry sea. 


and br acing, the appellant has not 


‘sustained its burden of proof. An | 


extension of time also does not ap- 
pear warranted beyond the exten- 


sion of time of twenty calendar days : 
appellant received by virtue of 


Change Order No. 8, which encom- 
passed this claim ( Bixhibit No. 221, 


"The claim i is denied. 


> Reservoir Level Gage Piping 


Under Bid Ttem 58, the ial 3 
was required to furnish and install 
a, reservoir level gage and piping, | 


inter alia, for the lump-sum price 


of $1,679, in accordance with Para- 
_ -gtaph 126 of the specifications and 


Drawings No. 526-D-2785 and 
526—-D-2736. Appellant ‘attempted 


to place the piping at the location 


| specified 1 in the drawings, but place- 
ment in that manner could not be 
accomplished (18 Tr. 2038). 


‘The appellant was then directed. 
to install the reservoir level gage _ 
- piping outside the reinforcing steel 


. and rubber water stop at an eleva- 


tion one foot above the horizontal 


centerline of the tunnel. According 
to. the: appellant, it was required. to 


excavate a pathway for the piping 
approximately three inches deep 


and six inches wide in areas of hard 
rock by hand for a distance of ap- 
. proximately two hundred feet (33 
Tr. 3749-50; 18 Tr. 2034-36). 
| By. means of Change. Order No. 
3 (Exhibit No. 4), the contracting 
_ officer allowed appellant the sum of 


- $96.44 for the additional work of 
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ipo rock from ths tunnel. wall. 
between Stations 5+80 and 6+10— 


in order to install the piping. There- 
after he increased the award to | 
$103.28 in F indings of Fact No. 1 


(par. 67)... 


_ The appellant contends. that. the 
contr acting officer erred in deter- a 


mining that only some 30 additional 


feet of rock. excavation were re-_ 
quired by the change and that the 
adjustment was therefore inade- 
tl eee Brief, re ) 


Decision 


The aetion: in dispute i is ae a _ 


tual amount of rock. the appellant: — 


had to excavate to place the pipe. — 
At 77 of its Prehearing Brief, the. 

contractor alleges that “the actual — 
distance involved in the change was 
approximately 584 feet.” On the 
other hand, at the hearing, Mr... 
Doak ssumatad: that the pathway 


forthe piping was “in the neighbor-  ~ 
- hood of * * * two hundred feet?’ 


(83 Tr. 3751). The discrepancy in. 


distance has not been explained. 


Examination of appellant’s Peri- — 


-odic Labor Cost Breakdowns (Ap- 


pellant Exhibit C-257) reveals that 


the sum of $140. 90 was attributed 


by it to Bid Item “#:58 Reservoir 
Level Gauge” from July 19, 1964, 


. continuously through February 6, . 

1966. That. figure is inconsistent | - 
with excavation allegedly of 534 2 
feet or of 200 feet. 


Under the ee His 


claim is allowed. only i in the amount - o 
_ of $37.62, which is the difference be- 


tween $1.40, 90 and thé amount pre- 


vigualy 4 awarded, $108. 28. 
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» Access Shoft and. Shaft 2 He Ouse: 


| The contract called: for a concrete 
| Tined access. shaft, ig feet 6 inches i in 
diameter, extending from ground 


ae ea: shooting were Saved! in the access — 


_ to the gate chamber in the tunne shaft upward from the gate cham- 


To be situated atop the access shaft 
at elevation 6,022 was a reinforced 
7 concrete shaft house which was de- 
signed to be supported in part by 
the shaft and in part by. the adja- | 


~ cent rock surface, as “shown © on 
3 Drawings . 526-D-27 02 
_X-2), -2707, and 2708. The design 


_ was based upon the presence of rock 
at this elevation according to Drill 
Hole 17. Drill. Hole 17 has. a.col- 
lar elevation of 6,028.3 (Drawing 
 §26-D-2753) and the log indicates 
_ limestone at a depth of SIX feet. 

Appellant commencecl common 


7: ccc for the access shaft and 
shaft house on August 30, 1963. Bed- 


“rock: was reached: on September 14, 


1963, not at elevation 6,022. but at 


. elevation 6,016.1°* The contractor re- 


-. moved the material down to eleva-. 
_- tion 6,015 with bulldozers and. front- — 
end loaders (18 Tr. 2009; 21.Tr. 


9382) 1° The material removed be- 


< tween 6, 022, and 6, 016 was common 
2 material, which was impossible. to 


1a8 The ‘conditions ‘exposed upon excavation 
| showed. that the rockline in the area plunged ~ 


- rather steeply away from the valley (Govern- 


‘ment. Exhibit B—438). As a result, instead of — 


finding a level table of rock at elevation 6,022, 


‘appellant found a knob Or bulge of rock. ‘/pro- . 
 truding that fell away sharply down, across: | . 
ce blasting operations: were performed | 

_ 18Jn this area it appears that everything 
above elevation. 6,022 had to be; removed as a 


the shaft (18 Tr. 2006-08). 


“part of the spillway excavation’ in any event 
whether the shaft house had been there or not 
(74 Tr. 8184), although Mr. ‘Miller aid not 


agree (21 Tr. 2378-80). 
ae 4174-59872 8 


(21 T 


(Exhibit . 


| “shoot or ares (aL Tr, 2385-86). | 
Shaft excavation is traditionally — 


thought of as blasted et. work | 
‘r. 2385). . - 
On October 12, 1963, dr ling and | 


ber and continued to approximately 
elevation 5,988, or 33 feet below the 
exposed rockline surface. The ap- 


pellant then ceased éxcavating the — 
access shaft from the gate chamber - 
and. started blasting downward 
from the exposed rockline surface 
(elevation 6,016). by detonation of — 
_ éxplosive charges set in 30-feet deep _ 
drill holes. The shot was set off on 
a Sunday, December ‘1, 1963, when | 


Government se were not 


present (21 Tr. 2894; Appellant Ex- 


hibit C-47, p. 2). The rock contained 
in the three feet below the drill holes 


did not break on the first blast as 
‘was anticipated. Two. additional 
shots 
through the rock to its lower sur- 


were | required to break 


face located at the gate chamber 33 


‘feet below the rockline surface. 170 


The Government has taken ‘the | 
position that the blasting technique 


used by the contractor resulted in- 
considerable overbreak in rock ex-_ 


cavation above elevation 6,005. This | 


allegedly caused the shaft to have 


a “funnel”? shape with overexcava- 


tion increasing toward the upper- 
- most portion.“ Mr. Miller, how- 


ever, testified that the drilling and - 


“x0 Government Hshibit B-302 ‘(December 2, | a : 


3, 4, 1963). 
17 Exhibit No. 251, ‘par. 149 ; "Exhibit No. 


221, par. 47, 
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with care and the overbreak was aes | 


due to overblasting (18 Tr. 2020). 


Following excavation at the top — 


of the access shaft, the appellant 


was advised by letter, dated Decem- | 
ber 10, 1963, that the shaft house . 
‘foundation was affected by its blast- 


ing methods (Exhibit No. 14). The 
appellant was called upon to fur- 
nish a plan for repair of the damage 


pursuant to Paragraph 55 of uns | 


specifications. 172 


172 “55. Hocavation.in Tunnel Gate Chamber 
and Access Shaft 

“The item of the schedule. for scavation 
in tunnel gate chamber and shaft includes all 
excavation performed by tunnel excavation or 
‘shaft driving methods for the outlet works 
tunpel, gate chamber and access shaft. | 

“Excavations shall be made to the lines, 


‘grades, and dimensions shown on the drawings — 


or established by the contracting officer. The 
general dimensions, arrangements, and details 
of typical. sections of the tunnel and shaft 
are Shown on the drawings.. Permanent tunnel 
and shaft supports shall be furnished and 
installed by the contractor where necessary, 
as determined by the contracting officer, in 
accordance with. Paragraph 56. Temporary 
timbering may be used in accordance with 
Paragraph 57, During construction. the tunnel 
and shaft shall be drained, lighted, and ven- 
tilated in accordance with Paragraph 58. 

“The “A” lines shown. on the typical sections 
of the drawings are. lines within which no 
unexcavated material of any kind and no 
supports, other than permanent [sic] struc- 
tural-steel supports — will be permitted to 
remain. 

“The “B” lines. shown on. the fepieaa sec- 
tions are the outside limits to which measure- 


‘ment, for payment, of excavation will be made, | 


and measurement for payment will in all 
cases be made to the ‘B” lines regardless of 


whether the limits of the actual excavation 


fall inside or outside of the “B” lines. 
“The nature of the materials being ex- 


eavated may make it necessary, as determined . 
by the contracting officer, to increase | the - 


distance between the “A” line and the finished 


interior lining surfaces of the tunnel and shaft, . 
in which event the position of the “B” line— 
- will be changed in such a way as to Maintain - 


at every point the same distance between the 


“A” and “B” lines as. existed before the posi- 
- ‘tion of the. “A” line Was moved: Provided, 


That where steel supports, other than steel 
liner plates alone, are used, the “B’” line will, be 
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"No. plan was received ion the 
contractor (Exhibit No. 251, par. 
150). In the meantime, however, the 
Government redesigned the shaft 
house foundation ‘(Appellant Jix- 


hibit C-48). 


According to the contracting af 
ficer, there were two factors which 


made a redesign of the upper por- 


tion of the access shaft and shaft | 
house foundation necessary (Ex- 
hibit Nos. 221, ners aT; 251, Se 


meved sO as to be located outside of nee ante 
face of the approved steel supports the distance | 
shown on .the drawings. The contractor. shall 
be entitled to no additional compensation be- | 
cause of such changes other than that resulting. 
from. the increased quantities due to the new 
positions of the “A’? and ‘‘B’” lines: Provided 
further, That any additional excavation re- . 
quired on account of enlargement of. section, 
ordered in writing after the completion. of the 
excavation of the section to the previously 


. described dimensions, will be paid for as extra 
work in accordance with Paragraph 7. Where 


foundation conditions, as determined by. the 


contracting officer, require additional excava- 


tion for extending structural-steel ribs, wall- 
plates, footplates, or. other approved struc-. 
tural-steel members, such excavation will be. 
included for payment under the items of the 
schedule for excavation in tunnel.and shaft. 
“The contractor shall use every precaution 
to avoid loosening material beyond the “B” 
lines. All drilling: and blasting shall be per- 


formed carefully so that the material outside 
the “B’’ lines will not be shattered. Any dam- 


age to or displacement of tunnel. supports and 
any damage to any other part of the work 
caused. by blasting or any other operations of 


‘the contractor shail be repaired at the expense 


of and by the Contractor and in an approved 
manner... 

“Tmmediately ‘following sxeavahion: in un- 
supported sections, all loosened material either 
inside or. outside of the “B” lines that, in the - 
opinion of the contracting” officer, is liable’ to 


fall shall be removed. 


All material projecting inside the ge lines 
shall be removed by the contractor as part of. 


the work described in this ‘paragraph. The re-. 
moval of such projections, within the “A” lines 


may. be .performed at any time during the 
progress’ of the work: Provided, That imme- 


diately | before - the concrete lining | is placed, . 


the contractor will be tequired. to. remove all 
matérial then. extending within ‘the Boa lines, 
Excavated materials shall be ‘placed | ‘in dam 


Asal 


- specifications and assumed in the 


design. The second factor was the 


~ funnel-shaped excavation allegedly 

‘caused by the appellant's Riaeune 
— techniques. 

By letter dated February 20, 1964, 
the Government transmitted to the 
appellant revised Drawings 526—D- 
2702, 
cate the design changes near the top 
of the access— shaft (Exhibit No. 
17).178 The letter called upon the 
appellant to submit data for the 
cost of the additional work required 


by the redesign: between elevations 


6,016 and 6,022, Limiting the Gov- 
ernment’s responsibility to those 
elevations reflected the Govern- 


ment’s determination that the aip- | 
pellant was responsible for the | 
funnel-shaped excavation and refill 
_ thereof as a result of its” blasting | 


| techniques. 


embankment Zone 2. upstream or dam embank- 


ment Zone 3 downstream. 
“Measurement, for. payment, of- excavation 
in tunnel, gate chamber and shaft will ‘be lim- 


ited to the specified sectional dimensions and 
_ will. be made along the located centerline of 


~ the tunnel and shaft only for such reaches. of 


. the tunnel and shaft as are excavated: by tun- 


- neling and shaft-driving methods. Payment for 
excavation in tunnel, gate chamber, and shaft 


will be made at the unit price per cubie yard | 


» bid therefor in the schedule, which unit price 
‘shall include ‘the entire cost of excavation, 
_ transportation - and _ disposal of excavated 
materials.” ~ 

/ 18 Drawings - 526—D-2708 and _2728 were 
subsequently revised on - June 19; 1964 (Bx- 


- hibit Nos. 294 and 29B) after. detailed: ‘meas- 


urements of the overbreak in the access shaft 
excavation: were made: and it was found that 
the overbrenxnk was greater than the Govern- 
ment had previously estimated (Exhibit:No. 


- +59). The revised drawings were transmitted. to 


the. appellant by . letter. dated ie 2. 1964 


(Exhibit No. 29): 


‘STEENBERG CONSTRUCTION COMPANY. 
May 8, (1972 


4 150 and 151). The Aectwas the fact 
that the actual rock surface. was six’ 
feet lower than indicated in the. 


2708, and —2728 to indi- 


thus 
| lump-sum payment for forming the 
outside wall of the access shaft was 
increased by $60. 06 to dei purst- 
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The contractor, ‘however,. con- 
tends that the Government is en- - 
tirely responsible for the additional 
costs incurred by the redesign. By 


letter dated September 10, 1964, it~ 


submitted its proposal | for a price 3 
adjustment in the amount of $26,935 
for work in the gate chamber, ac-. 
cess shaft and shaft house (Exhibit 


No. 48). The proposal included com- 
_ ponent prices for rock excavation 
($6,200), waterstop ($178), rein- 
forcing bars 
7 ($2,200), | : 
($1,800), fillet form ($77), mesh — 


forms. 
backfill 


($1,180), 
compacted | 


($2,600) and scaling ($13,200). 
The Government rejected the pro- 


posal by letter dated September 16, 
1964 (Exhibit No: 59). Order for 
Changes No. 2 (Exhibit No. 3) was 
subsequently issued. It provided for | 


payment for placing embankment 


(Bid Item 11), for specially com-— 
- pacting the embankment (Bid Item 


16), furnishing and placing cement 


and reinforcing bars (Bid Items 34 


and 86) and performing additional 


open-cut excavation (Bid Ttem 3), 


amounting to $1,353.80, as well as_ 


ten days additional time. It also 
provided for a lump-sum payment 


of $604.94 for forming’ the outside 


wall of the access. shaft from eleva- 


tion 6,016 to elevation 6 022. ‘The 


sum of $1, 368 was deducted to.cover 
7) decr ease of 24 cubic yards of shaft 


excavation, at $57 a cubic yard, 


under Bid Item 7. The net amount 


allowed by Change Order 2 was 
$1,411.82. ‘Thereafter, the 
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ant to Fi indings ee: Fact No. iy par. 
51 (Exhibit No. 921). 


In addition to appellant? Ss con-° 


tention that the Government bears 

the responsibility for its increased 
costs below, as well as above, eleva- 
tion 6,016, it claims that the Gov- 
ernment did not properly pay for 
the additional excavation at the top 
of the shaft. In. appellant’s view 
such excavation was compensable at 


the shaft excavation price under _ 


Bid Item 7, rather than as open-cut 


excavation at $1.72 a cubic yard . 


under Bid Item 3 (Exhibit N No. 219, 
‘P. 82). | 


| bolts, wire mesh, anchor bolts, aud 


metal lath installed as safety. meas-— 
ures to stabilize the sides of the shait 


are compensable (Exhibit No.. 219, 


p. 82). In addition, the ‘appellant 


maintains it is entitled toa time ex- 


tension and additional compensa-— 


tion for a work stoppage related to 

the concrete pour between elevation 
6,003 and 6,011 in the shaft. (Ex- 
hibit No. 61). 


The. latter claim arose ae 


Government drawings for the ac- 


_ One of the claims relates to payment for. 
backfill of the overexcavation above elevation © 


6,005, The revised drawings incorrectly showed 
“that concrete should be used for such back- 
‘filling (Appellant Bxhibit C-53). The Govern- 
ment, however, had actually intended Zone 2 
earth material, instead, to be placed at the 
contractor’s expense (Appellant Exhibit 
C—49). 
the circumstances that the appellant was en- 
titled: to be compensated; and has been paid, 
for backfilling with. concrete between elevation 


ees 
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The appellan’ ae also mise: sev- 
eral smaller claims in ‘connection 
with the access shaft and shaft _ 

_ house problem. 174 Tt, asserts that rock. 

placing 


The contracting officer found under 


6, oe and 6,011 (Exhibit No. 251, pers: ESD 


[79 LD. 


cess ae oe as a. ioetlt ot hae | 


soe ie depicted the shaft’ 


wall to be double formed. (with 


forms on the inside and outside of - 


the. concrete) .27 Instead of using — 
double-forms, however, the appel- | 


lant constructed the forms so as to. 


permit the backfill concrete to be- 
placed directly against the rock, 
forming only the inside shaft sur- 


face. The rock. wall was thus the 
outside form. The work apparently — 
was done this way because “a little. 


extra concrete. would be cheaper 


than: the second form” ia Sik vee 
8995). ; | 
On Saturday, - Sepianber.. 


1964, while Mr. Daniel Nielson, re _ 


Geverinent: ‘inspector, was check- 


ing the appellant’s preparation for  _ 
concrete from elevation | — 
6,003. to .6,011, he noted that the 
form: work was not in compliance _ 
- with the revised drawings. Accord-_ 
ingly, he withheld authorization of — 


the proposed concrete placement 


until approval could be obtained for. 
_appellant’s 


deviation from the 
drawings. 3 : 
The parties disagree on the Gatiod | 


| of time that the work was delayed. . | 
Mr. Doak testified that the delay _ 
lasted between two and three hours — 


(33 Tr. 8783). Mr. Nielson’s report, 
however, shows that work was held 
up for one hour and five minutes, 
from 9:15 am. until 10:20 am. — 
(Government Exhibit B-493). The — 
work stoppage affected the batch 


plant operations and trucks aswell 


_ "5 Hxhibit Nos. 29, 29A. According to Mr. 
'. Doak, this was a departure from the “bid - 
plan ~ {which] showed‘ that we could single .. 


form it or use a liner form” (33 Tr. se 


‘aah. OS |" STEENBERG CONSTRUCTION: COMPANY - 
_ * s May 8, 1972 


cas eae crew of about twelve 


men (83 Tr. 3784). 
The appellant also contends that 


= Mr. Lasko sought to require it to 


pour the concrete at Government 


prices as a basis for approving the 
“deviation (33 Tr. 3782). Mr. Lasko 


has denied the assertion (70 Tr. 
Ok : | 


Decision 


‘The appellant's position (as set 


” Forth on 264. of its Posthearing 
| Brief) ds that it: 


see encountered a cen eobien 
with overbr éak in the area at the.top of 


the access shaft as a result of Bureau 


ae ‘Imisrepresentation of: the level of. bed-. 


Tock below original ground and deletion 


of pertinent data from the field drill re- 


port for Drill Hole 17. 


Asa consequence, maintains the ap- 


pellant, the Government redesigned 
the top of the access shaft and shaft 
house foundation to accommodate 


the conditions (Posthearing Brief, 


266). - 


The. ale with respect to misrep-— 


eeentatien has been stated as fol- 


lows in Pacifie Alaska Contractors, 


Ine..v. United States, 193 Ct. Cl. 
850, 863-64 (1971): 
‘While express ‘representations as to 


the nature of conditions to be encoun- 
tered in contract performance are not 


essential. to the establishment of. entitle-: 


“ment to an equitable adjustment * * * 


_ under the standard Changed Conditions — 


article, at least insofar as subsurface or 
latent conditions are -concerned, there 
must be reasonably plain or positive in- 
- dications in the bid information or con- 
tract: documents that -Such subsurface 
conditions would be otherwise than .ac- 
: tually found in contract performance, or 


to ‘view the other side of the coin, that _ 
there. were such indications which in- 
duced’ reasonable reliance by the. suc-- 
cessful bidder that subsurface conditions . 


would be- more favorable than those a 
; encountered. a a a . 


It does not appear 6 us that the 


conditions at the site were misrep- 


resented or that the appellant: 
should have been misled. Drill Hole 


"17 was located 11.91 feet toward the 
valley floor from the centerline of _ 


the access shaft. Near the collar of 


the access shaft Drill Hole 17 _ 
- showed broken and weathered rock. . 


for the top 5.5 feet of bedrock.” 
This indicates that. the surface of 
the bedrock. is unsuitable for the 


foundation until the weathered. por- 
_tion is removed. This 1s essentially 


the condition found by the’ appel- — 
lant in the shaft. — | : 


Appellant has alluded to the fact ¥ . 


‘that certain data. recorded in the — 
Daily Drill Reports by. Government _ 
drillers were deleted from the logs | 


of Drill Hole 17. Precisely how ap-: 7 
pelant has been harmed asa result 
is not disclosed by the record. As. 


provided in Paragraph 34, allsam- 


ples and cores recovered. in subsur-" 
face investigations and the complete 
logs of all holes were available to 


bidders. A contractor himself has a 


duty to be reasonably informed. His — | 
duty to know requires him to ex- 
amine other available materials tos 


‘which the contract documents refer 


him’? Even if a contractor. can. 
establish the presence of a misrep-— 


resentation, he can obtain affirma- — 


178 Drawing 526-D-2753:; 58 Tr. 6464. 
im Hunt and Willett, Inc., note 75, supra, 
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tive relief therefor under. the 


Changed Conditions clause only. if 


he shows by affirmative evidence 


that. he was misled thereby, having 
first fulfilled all his obligations.** 


‘There is no evidence that the ap- 


-pellant availed itself of the data — 


available. Mr. Walsh could not re- 
call whether at the time of bidding 
he specifically examined the core 
for Drill Hole 17 (44 Tr. 4919-20). 
Mr. Miller was not certain that he 


had (21 Tr, 2403). A changed con- 


dition of the second category cannot 
be said to’exist if a reasonable pre- 


bid investigation would have dis- 
closed the existence of the condition — 
_ which is the subject of the claim.” 
For the reasons stated, the claim 3 1s 


~ denied. 


With respect to the finale diapal | 


| excavation between elevation 6,016 
and 6,004, appellant contends it re- 


sulted from a changed condition in 


the rock found there. The Govern- 
ment maintains it was caused by the 
_appellant’s blasting procedures. 


_ Substantial overbreak from blast- 


ing at the top of shafts is not wn- 
_ usual (Appellant Exhibit C48). 
_ The question here is whether the ap- 


| .pellant’s drilling and blasting oper-. 


M8 Key, Inc. & Jones Robertson, Inc., IBCA~ - 


690-12-67 (November 29, 1968),.68-2 BCA 
par. 7385, at $4,352-58, However, a finding 
_ that the contractor was actively “misled,” in 
the sense that the Government “withheld” or 
“eoncealed’. information within its grasp, is 
not essential to proof of a changed condition. 


United Contractors v. United States, 177 Ct. . 
Cl. 151, 165, n. 6 (1966). ‘Such a finding is. 


unwarranted here, 


1798 Humphrey Contracting Corporation, note. 


“76, supra, 75 LD. at 80, 68-1 BCA at 31,517. 
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fall to the bottom of the. shaft. 
_[Plieces of material would begin to drop © 
at the same time. And they would con- 


tion | 
oe 
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ations caused or contributed to the 


overbreak.1®° | 


Blasting is considered intr rinsic- | 
ally dangerous, mainly because it is” 
impossible to predict with certainty 


the extent or severity of its conse- 


quences. On the record before us we — 
are unable to find any overt negli- | 
gence on the part of the appellant — 


in the. performance of the blast-— 
ing.?81 Nevertheless we hold that the 
- appellant has not sustained its bur- 


den of proof, © 

To begin with, the appellant, in 
rather morthodox fashion, exca- 
vated first upward and then stated 


blasting downward. Through the 


action of its- drills, the appellant 


knew or should have known that it 
‘was proceeding in unsound rock. 


Then, as described by Mr. Miller: 


after the shot was fired, the 


material loosened by the. blast did uot 
ss ok * 


*k *& 


tact each other and form a ridge * * * 
with the weight of them * * * holding 
them against the sides of the bank * * * 
the side where the material that was: 
unstable was lying, (18 Tr. 2017-18) | 


‘When certain shots failed to fire, the | 


appellant drilled down to where 7 


the material had sunk but had not. 
fallen away (18 Tr. 2018-19). Ac- — 


cording to Mr. Miller, some dyna- 
mite was lowered into the material _ 
and shot, in an effort to break the 


ridge. When it did not, a second 


189 Under Paragraphs 49b. and 55 of the 
specifications, the contractor is liable for dam- 
age “‘done’ or “caused” by its blasting. 

11'The Government, also, does not charge 
the appellant with negligence in this connec- 
(Goverment Foseucne Brief, 399, | 


© 158] 
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shot: ack the ridge aid. the ma- 7 
_ without merit. The additional. ma- 
terial which remained at the top of 

the shaft between 6,022 and 6,016 


terial fell on down the shaft (18 Tr. 
2019). What was left was.a funnel- 
shaped or flar ed condition. 


It would appear that the bridging | 


of the material prevented it from 


falling to the bottom of the shaft — 


and caused all of the explosive force 


of the charge being directed upward 


instead of both upward and down- 


ward as would have been the case © 


if the material had broken loose and 
fallen into the shaft.. A flared or 
-funnel-shaped excavation is not an 
unlikely consequence - of such a 
| procedure. 

Inasmuch as the sppellnnt alseead 
to undertake the blasting on a Sun- 


day; in the absence of Govern- 


ment personnel, the Government 
was unable to offer any direct con- 
tradictory testimony on. the point. 
A Board, however, is not required 
to accept uncontradicted asser- 
-tions.**? The outward manifesta- 
tions of the appellant’s blasting 
operation are such as to raise con- 
siderable uncertainty concerning 


the skill and care with oe it was — 


: undertaken, 


We find that the Par of the 
shaft resulted from the contractor’s 
blasting practices and that no 
chanved conditions ‘were encoun- 

tered 1 in 1 the area in ‘uestion.* 188 


1@ James EE. Rice v. United States, 192 Ct. 
Cl. 903 (1970) ; Sternderger ve United Nidiee, . 


185 Ct. Cl. 528 (1968). 
18 Al Johnson Construction Company and 


_Morrison-Knudsen Company, Inc., IBCAL789—_ 


7-69 and IBCA~-790-7-69 (September 30, 


- 1970), 77 LD. 127, 186, 70-2 BCA par. 8486, 
at 39,448 (citing Ace Construction Company - 


v. United States, 185 Ct. C1. 487, 501 (1968)). 


ognized, 
ditionally 
- shot-type work (21 Tr. 2385). In — 
~ connection with this material, how- | 


_ Appellant’s other contentions. are 


was not compensable at the shaft 
excavation price. As Mr. Miller rec- 
shaft excavation is tra-— 

regarded as blasted 


ever, no drilling and blasting were 


performed. It was taken out by 


means of bulldozers. Therefore, pay- - 
ment as open cut rather than shaft 
excavation was appropriate. 

With respect to appellant's claim 
that it should be compensated for 
rock bolts, wire mesh, anchor bolts — 


and metal lath installed to stabilize 
the sides of the shaft, the appellant. 
has not sustained its burden of 
proof. There is considerable uncer- _ 
tainty in the record regarding this. 


matter. These materials may well © 
have been necessitated by reason of. 
appellant’s blasting methods, for 
safety reasons and not for structural | 
support. We are therefore unable to | 
hold the Government liable. 


Work § toppage | 


In our opinion the act of the Gov- 
ernment in stopping appellant in its _ 
concrete pour in the gate shaft was — 
justified under the provisions’ of 


Clauses 9 (Material and Workman- 
ship) and 10 (Inspection and Ac- 


ceptance) of the General Provisions. 


and Paragraph 27b. of the specifica-_ 
_tions. The contractor was in the 
course of deviating from the terms — 


of the contract in connection with 
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‘the former “Approval of the ae 


— -viation was for the benefit of the ap- 
: pellant. Whether the work stoppage 


~ lasted two-to-three hours, as the: 
-. appellant claims, or only one hour | 


~ and five minutes, as the Government 


claims, we regard it as reasonable. 


The appellant, accordingly, is en- 


titled to no time extension. As for © 
appellant’s contention . that it sus-— 


tained additional costs asa result 


i of the delay, we are of the view that 
they are unrecoverable, even if the — 


Government acted unreasonably. ae 


However, to the extent that itis a. 


claim for damages for delay, result- 
ing from an asserted unreasonable 


suspension of work, the Board is. 


without jurisdiction and can only 
dismiss this aspect, in the absence 
of a suspension of work clause.1* 


The alleged action of Mr. Lasko in’ 


approving the pour provided the 
- concrete was paid for only at the 
unit price does not constitute 
duress. 18 
Movement of “B” Line in Tunnel 
and Access Shaft - 
The appellant has alleged that 


in connection with the tunnel work, 
it planned to be able to excavate 


within the B-line provided for by 
Paragraph 55 (note 172, supra). 
with a minimum measure of over- 


break beyond the iB? line if the * 
on ~ cross- examination 


186 See Teopels aoree Tailoring Gabe ve 


United States, 187 Ct. Cl. 304 (1969), where 
delay of one or two days was considered de 
minimis under the circumstances of ‘the case. 


>, 185 Allison and Bt TREY: Ine., note 9, supra, at 
Bi, 631-32. ae ; 
~ 18 See United States Dynamics, Ine., NASA> 


BCA No. 567-21 (April 6, 1970), 70-1 BCA 
par 8228, 2 . ; 
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“yock was as pene Ceppellent | 
Posthearing Reply Brief, 51). Its © 
- position -was that the statement of 


the “B” line as being three inches 7 
outside of the “A” line constituted. 


a representation by the Government 
that the rock excavation. could be — 

; accomplished within ‘that tolerance. _ 
When it found that it was unable ~ 
to’do so, the appellant. requested 
that the contracting officer exercise _ 


his authority under Paragraph 55 
to move the “B” line in the tunnel : 


and access shaft where the nature of | 


the materials being excavated made 
it necessary (Exhibit Nos. 58, 91).- 
Movement of the “B” line would re-. 
sult in additional pay to the con- 
tractor. Appellant’s problem was 
that areas of rock which it had over- 


excavated had to’ be refilled with - 


concrete. 

The contracting officer found hoe | 
except in the area of the solution ~ 
caverns covered under Change Or- 
der No. 3. supra conditions in the 
tunnel and access shaft: did not re- 
quire that the “B” line be moved 
(Exhibit No. 251, par. 184). | 

The Board upholds the contract- - 


ing officer’s determination. In the _ 


first place, as. will hereinafter ap- 
pear in our discussicn of the open 


cut excavation claim, overbreak in. 


connection with tunnels should have - 
been expected. Mr. Miller testified 
that | “it. 
would be impossible to.not have Qx- 


- cavated beyond B- line? (20: ch ae 
- 9184). As is discussed infra a, state- 


ment of the paylines (respecting | | 


the “A” and “B” lines) does not — 
-3 constitute a representation respect- 


OS ae 


a ing te cGiaicens to a encounter ed = 
or that excavation could be : accom, 


. plished. within that. toler ance. 
In the second place, under Pata. 


graph 55 the Government reserved. 


the right to move the “A” line so as 
to increase the thickness of the in- 
terior lining surfaces of the tunnel 


and shaft if the nature of the mate-. 


rials being excavated make it nec- 
essary. The question is whether the 
lining needs to be thicker because 


the rock it is holding up needs the | 
oo additional. support that, would be. 


afforded by more concrete. The fact 


_ that the diameter of the tunnel is 


larger than the “B” line is irrele- 


vant. Rock conditions must war- 


rant a change in the “A” line, as 


-. was the case with the solution cav- 


erns, at. Station 124-75. supra. 
Mr. Miller conceded that the rock 


7 in the tunnel was. gener ‘ally good — | 
Mr. Curd’s tunnel alignment plat is — 
entitled. to no weight for various — 


except for. several minor instances 


- (18 Tr. 1955). In those instances — 
the problems were corrected by use _ 
of rock bolts or steel sets for SUp* 

<Bomh: (Exhibit R-8). 
For these reasons we find that the 
. rock was not such that a change 1 in 
the “B” line was required under the 
terms of Paragraph. 55. The claim 


is denied. 
Algae and Stationing ~ | 


: The appellant contends that there 
‘were errors and discrepancies | in. the 


: Bureaw’ s survey for alignment. (as 


distinguished. from elevation) 


: which affected. both line and dis- 
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tance (or stationina) eu pCappallant 


Posthearing Brief, 811). The asser- ._ 
tion is based mainly on the diary of 
Mr. Johnson, in which appear refer- 
ences to the fact that bulkheads — 


forming. the..end of tunnel. pours - 
were not exactly on station or 


alignment. 188 


Mr: Curd’s tunnel seamed plat 


(Exhibit X-44) purports to illus- 
‘trate the Government’s alignment — 
discrepancies (67 Tr. 7351). He tes- 
tified that the alignment problem — 


could account for the discrepancies . 
between the 1963 and 1964 Bureau _ 
surveys (shown on Exhibits X-18 


through X-22) if they were taken 
on different alignments and station- | : 
ings and also for discrepancies de- _ 


seribed by Messrs. Miller and Doak | 


In. removal of ti, ohts within the tun- ; 
~ . nel-and the stationing at the porns a 
of the tunnel (43 Tr. 41 85-89). 


The Government’s position is eae 


technica] deficiencies. It asserts that 


any error shown in the alignment of _ 
the tunnel by Exhibit X44 was.oc- 

~ easioned by the -manner of Mr. 
Curd’s 


draftsmanship (76° Tr. 
8415). With respect to the allegation 
that bulkheads were off station, the 
Government maintains that no addi- 
tional expense resulted therefrom 
since they were not moved. 


187 Several incidents involving alleged Gov- 


ernment errors in alignment and stationing at _ 


the outiet'end and upstream: portal outside — 
the tunnel are discussed infra in the section 


“dealing with moving and resetting steel, and i 


forms outside the tunnel. 


188 Appellant Exhibit -C-239, pp. 111-42, - 


- method (76 Tr. 8428-34). 
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Decision 


The appellant has not sustained 


its burden of proof. In view of the 


| - -yarious shortcomings inherent In 
Mr. Curd’s tunnel alignment plat 


brought out on his cross-examina- 
tion, such as the size and resulting 


~ accuracy of the squares on the plot- - 
ting paper he used, it is entitled to ~ 
‘scant weight, 289 References with re- 


spect to alignment in Inspector 


McShane’s report indicate inaccu- 
racy in contractor survey (Govern-. 


ment Exhibit B-339, J ey 20, 
1964). 


sated for its stationing difficulties. 
_ The entries in Mr. Johnson’s diary 
simply record the fact that the bulk- 


heads were off station, but do not — 
indicate that they were moved as a- 
result. The inspectors’ reports con- 
cerning the moving of bulkheads 


and forms are contained 1n Govern- 


ment Exhibit: B-515. Examination 


thereof reveals that there were a few 


occasions when bulkheads were. 
moved, but in each such case the 


bulkhead was moved: for a reason 
extraneous to the stationing at the 
-end of the pour. For the most part 


the bulkheads were taken oe in 


1967 Tr, 7336-42; 76 Tr. 


was an exercise of little value (76 Tr. 8421). 


He also criticized the manner by which Mr. . 


Curd plotted a curve where a P.I. station is 

involved (69 Tr. 7550-62). By means of an 

‘example from a recognized text on surveying 
(Government Exhibit B-551), Mr. Moore testi- 

fied as to what is regarded as the correct 

See also Govern- 
ment E:xhibits B—538 and B-539. 


DEPARTMENT OF THE INTERIOR 


: REINFORCING - STEEL 


The appellant has: also failed to. 
establish that it should be compen- 


8417-22. Mr. , 
Moore expressed the view that Mr. Curd’s plat 


[79 LD. 
order to correct reinforcing steel 
problems. We have not been cited 
to any recorded instance of a form 
or a bulkhead being moved Decor 


It was off station. — 
The claim 1s denied. | 


IN 
TUNNEL, GATE = 
_AND ACCESS SHAFT 


In its letter dated September 16, | 
1964 (Exhibit No. 58), summariz- 
ing its claims for reinforcing steel 
in the tunnel, gate chamber and ac- 
cess shaft, the appellant maintains 
it “was required to bid the steel 
work ‘blind’.” The following al- 
leged Government abuses are then 


enumerated: 


1. No steel eee were supplied to 
nee 
. Steel Gacines submitted after bid- 


i ree and contract award were detailed 


in excess of. customary practice and in 
excess of what contractor was led to be- , 


lieve they would be. 


8. Installation tolerances were So suit 
that installation costs were far in excess 
of anything that could have been reason- 


‘ably expected by the contractor. 


(a) Contractor has been required to- 
install steel to tolerances of twenty-five 
thousandths of a foot. Experienced steel 


erectors confirm that requiring placement — 


within such narrow tolerances is unheard 


of in any other similar installation. — 


(b) Insistence upon placement within 
such fine tolerances has resulted in ex- 


pensive steel revisions in prefabricated a 


steel * *-*, 

4, Reinforcing steel for ine Sans cham- 
ber was designed with radial pieces too. 
long to be carried through the tunnel for — 
placement in the gate chamber. 

5. Further excess costs were caused by 
local Bureau personnel who used retalia-— 
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‘tory inspection tactics deliberately de-. 


C.g.+ 


Ca) Piven inspector . god. ay aad 


watched. steel installed and upon comple- 


tion ordered it removed and. re-installed. 


{b) Inspectors required steel to be 
atiGE. in with a level and string lines. 
.. (¢) Bureau inspection of ‘steel place- 
ment has. been delayed, meticulous and 
uur easonably slow. ; 
--(d) Inspection methods used have been 


significantly more severe and technical ~ 


_ Exhibit No. 251, 


Bid schedule item 


- 35. Number 5 bars and ginaller__.-- _--__ 
36. Numbers 6 and 7 bars____________.u 


Thus there was no wide diver- 
gence between appellant’s bid prices 
on these items and the other esti- 
_ mated prices. *°° We do not find evi- 
dence in the record to support the 
contention that the contractor made 
blind bids on the work in question. 


We are also unable to find that. 
the drawings submitted after bid- 
ding and contract award were ex- . 


cessively detailed. These drawings, 
numbered 526-D-2721 through 
_ -9799 (Appellant Exhibit C-~260), 

were transmitted August 15, 1963 
(Exhibit No. 7) pursuant to Para 


N 


120 In connection with the steel reinforcing 
items a letter from the appellant, dated Octo- 


ber 12, 1964 (Hxhibit No. 91, p. 4). is “critical 
of the bidding procedure employed by the 
Bureau’ which is said to have ‘violated the 


applicable rules * * * relating to competitive 


bidding in that the system of supplying infor- 


- mation imposed a distinct disadvantage upon 
_ those bidders who. have not performed. work — 
. No. 220, p. 20). 


for the | Bureau in this area.” — 


Signed to run the contractor’ s costs up, 


graph 100 of the _ Specifications. 7 


than Wercbotore used on other Bureau 


‘ tunnel jobs in the area. 


Rein forcing 8 ic — 


The ‘comparison of appellant's 
unit prices for furnishing and plac- 
ing the various sizes of reimforce- _ 


ment bars | with the Government 


engineer’s estimate and the. bids 


submitted by the other bidders 1 is as 
7 follows: : 4 


paragraph 138 


Government -Averagecf Appellant’s 


engineer § other bidders price 
estimate 
ene $0.14 $0. 15 $0. 12 
site i 13 ~14 | 12 
aren ens 13 14 12 
Paragraph 100 (Reinforcement 


Bars) covers the furnishing, place- . 


‘ment of and payment for all the 


reinforcement bars required for 
completion of the work. Subpara- 
graph b. of Paragraph 100 specif- 
ically provides that the “Govern- 
ment will furnish supplemental 
drawings showing general rein-— 
forcement snaps S1zes and spac- 
ing. 39 

The contracting officer found that 


the supplemental drawings ‘fur- 


nished contained no more than the . 
“normal” detail shown on reinfore- 
ing steel drawings for other Bureau 
projects (Exhibit No. 251, par. 


—187).% The amount of detail ap-— 


pearing on the drawings related to 


the general requirements for rein- 


UN 


‘B1Tt is true that: customarily most of the 
detailing is done. by the contractor. (Oxhinit 


fiieicent sha pes, S1ZeS and g spacing 
and does not seem excessive. In any 


event, the appellant has not estab- 


lished that the drawings were exces- 


‘sively detailed. Any claim based 
upon that assertion is denied. 


CS teel and Forms: 


‘The contract: provided: for thé: 
placement of reinforcing steel bars_ 


in the concrete structures in accord- 


ance with specified tolerances for 
- location, shape, size and spacing. 
- Tolerances also were specified for - 
- the concrete forms. The appellant 
_ contends that the Government re- . 
quired it to exceed the specified — 
tolerances to which the concrete — 


forms and reinforcing steel were to 


be placed. The appellant also main- 


tains that the Government imposed 


impr’ oper steel splicing require-: 


: ments 1] anal other areas. Deficiencies 3 in 


- Government steel. design allegedly. 3 
| reais additional difficulties. i 


Tolerances 


‘tolerances for steel in the tunnel, 
improper tolerances for concrete 
outside of the tunnel, and improper 
tolerances for concrete in the outlet 
works. The respective allowable 


tolerances within which. concrete 
and reinforcing steel must be placed 


in construction of all concrete struc- 
‘tures are set forth in Paragraph 96 
: of the specifications. 


| The tolerances i in concrete struc-. 
tures; except in tunnel, gate cham- 
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allegedly — 


 -428-The term - 
~~ eover. The “spacing” referred to is that of the 
ce vertical and horizontal steel bars, 
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ie and access shaft: siinanese are = 
contained 1 in ‘Subparagr aph b. ‘The | 


tolerances for concrete tunnel, gate 
chamber and access shaft are set out 


in Subparagraph ce. Subparag graph 
d. -provides for tolerances for. plac-. 


ing reinforcement steél, as follows: 


(1) (a) Variation of protective cover- .— 


ing (with 2-inch cover) Yi inch ra 3- 
inch cover) y, inch. 

(b) Variation from indicated spacing 
1 inch. 198 


The appellant asserts that ‘atic: . 


the tunnel it was held. by the Gov- =. 
ernment to tolerances of less than _ 
1-inch with respect to cover clear- 


ance and less than 14- -inch with re- 


spect to spacing of both the vertical 
and horizontal steel bars, which — 


were stricter than those provided — 


-for in. ‘Paragraph 96d. (83. Tr. 


37 62-63). With regard to concrete | 


structures outside of the. ‘outlet. 
_ works, Mr. Doak testified that the 
appellant was held by the Govern- 


ment to tolerances of “a, aereDo: -4 8 


an inch or under in all occasions” 

— (84-'Tr, 8881). : 
Specifically the Government is 

‘said to have imposed improper 


The - tolerances: imposed were 
those permitted . under Paragraph 7 
96b. for: 1) variation of constructed - 
outline from linear position in plan; 


2) variations of dimensions to indi- 
from 


vidual «structure features 
established. positions; 3) variation 
from the plumb, specified batter, or 
curved: surfaces; and 4) variation 
from the level or from the grades 


‘Sogver’? refers to concrete - 


“more stringent than — 


-. specified * * * 


oe 158] 


- indicated on the aawwings in a. 


beams, ete.” 193 


With respect to variation. in ihe 


“thickness of slabs, walls, arch sec- 


tions, and similar members, gov-_ 
..erned by Paragraph 96b. (8) (b), 
the appellant contends that it 
“poured thicknesses. greater than 
Tt also maintains | 
that footings ‘ ‘were for the od. 

_ part. poured to increased thick- 
nesses” in contravention of Para- 
fc graph 96b.(4) (Appellant Post- 
ee hearing Brief, A138). | 
"Tn connection with the anne 7 


- gate chamber and shaft, appellant 
_ asserts that “in every pour [it] was 


held to tolerances of 44 inch or less _ 
on departure from established 


alignment or established grade, 


even though 14 inch was permitted” 


under Paragraph 96c.(1). In addi- 


_ tion, appellant coritends that it “was. 

held to less than 14 of 1 percent of 
variation from inside ‘dimensions,’ 
which was allowed by. Teepe 


~ 96c.(1).24 


Relying, solely upon. ‘the provi- : 
sions of Paragraph 96d., the con- 
- “tracting officer’ denied appellant’s : 
charge. He held that “[i]n no case. 


[the] specification tolerances” (Ex- 


"hibit 251, par. 141): While his deci- - 


193° Appellant Posthearing Brief, 413, para- 


phrasing the provisions of Paragraph 96b. 
(1) (a),. 
- tively.° 


wt Appellant Posthearing Brief 414, Appel- 
lant coneedes that. it was. required only to 


adhere to the allowable variation of 14% inches 


| _ in total height from the plumb for access shaft - 
(Appellant Post-- 


_- provided for by 96¢e.(1) (d).. 
 chearing Brief, 414, oe Mr. Doak’ Ss. testi- 
— Inony at 36 Tr. 4013-26. Le . 
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(1) ), (2) (a) and (2) (b),. respec- — 


: 2 


sion cited a ical 96d | 


which is inapplicable to the other 
— tolerance questions raised, we re- 
gard the contracting officer’s find- 


ings as constituting a blanket review 
of all the tolerance claims, i in view 


of the rade circumstances of this 2 


case. iii 


At the heariig, Mr. Robert Brit- | 
ton, the Government’s Supervisory. 


| Concrete. Inspector, testified from . a 
his own observation that. he knew | 
of no instances in which: the appel- 


lant was. held to any closer toler- 


ance than required by the specifica- 
tions (70 Tr. 7697). The instructions 
he ‘received. from Mr. Wilcox and, . 


in. his absence, from Mr. Lasko, | 


which he in turn issued to the in- 
- Spectors working under him were 

~ that in checking tolerances for in- 
-gstallation of concrete and reinforc-— 
ing steel the specifications were to he: a 
” s isiclaes “ 0 PET. eee 


| Decision 


The appellant hie failed to estab- 


lish this claim by the requisite pre- - 
-ponderance of the. evidence. Mr. 


Miller, testified that the tolerances 
was. the. contractor required. toin- | 


fe stall reinforcing steel closer than 


contained in. the specifications were | 





5 In, the event that the contracting officer. 
did not in fact- intend to ‘pass on all of the. 
_ tolerance claims, 
‘contracting officer would ordinarily be re-— 
quired. Baldi Construction Engineering, Inc., 


a2 remand thereof to the 


IBCA-679-10-67 (April 9, 1970), 70-1 BCA 


par. 8230. Were this case not already in the | 
Court of Claims, the Board would follow its | 
customary practice, Here, however, as will. : 
hereafter appear, the Board is. of the opinion 
that only one finding of fact can be made and 
remand to the contracting officer is not war- 


ranted. See &. §. ifutien, Inc. v. United. Atates, 


182 Ct. CL. 2, 17 ey 
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followed. Mr. Doak’s testimony, : 


lacking in particularity and unre- 
sponsive on cross-examination, does 
not support an assertion that exces- 
sive tolerances were consistently i im~ 
posed (36 Tr. 4014-27). The Gov- 
ernment’s evidence is entirely to the 
contrary.?, Moreover, under Para- 
graph 96a. of the specifications, the 
Government reserved the right to 
diminish the tolerances provided for 


therein “if such tolerances impair. 


the structural action or operational 
function ‘of a structure. ie. = | 
The = isdenied. — 


I mprop er 8s plicing 


oo The’ ere also maintains that 
the Government imposed improper 


and unreasonable steel splicing and 
design requirements. It allegedly 


was required to perform “an exten- 
sive and unplanned operation. con- 
sisting of cutting, bending and 


splicing of pieces of ‘steel into the 


#6 On direct examination, Mr. 
fied (17 Tr. 1927—28) : 

_ “Q.. (By Mr. B. C. Hart): When the Bu- 
reau * = * checked out your reinforcing steel 


- In the gate. chamber * * * what tolerances did 


they allow you as to the placement of steel 


_- Both laterally, or horizontally, t should say 


on the floor and vertically ? 


- “A, * * * T would have to look at the specs . 


to remember. __ 
 “Q.-In other words, they ‘ora you that they 
- Were measuring to the tolerances shown in 
the specifications. 
_ “A. Well, I don’t know if ey. told me 
that. That’s what. they were doing. 

Xe %. - & %. % | * 
_  Q, And in the placement of the forms, 
what is your recollection of the tolerances 
they allowed you with regard to nen poston: 
ing of the forms? 

“A, What was: specified in ae book oe hs 


“We could look, but it was to the tolerances in. 


the: specifications. id 
197 16. ct. 
(Mr. Britton) ; 72 Tr.: 8032 (Mr. Wilcox). 


DEPARTMENT OF THE INTERIOR 


Miller testi- 


1782 (Mr. Lasko) : ; 70 Tr. T7697 | 
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radi jal onion: steel baa in the 
upstream portion of the tunnel” 
(Appellant Posthearing Brief, 414— 
15). The contracting officer, how- 
ever, found that the steel had been 
misfabricated by appellant’s steel 
fabricator and that this necessitated _ 
the additional bending and splicing 
(Exhibit No. 251, par. 142). The 
Government’s position is that Draw- 
ing No. 40-D-5586 provided for 
each reinforcing bar to have a lap of 


— 24-bar diameters, but the appellant 


misinterpreted. a dimension shown. 


An arrow on the drawing indicating 


the distance of the circumferential | 


_ steel from the inside surface of the 


tunnel extended to the back side of 


the bar. The appellant concluded 


th at the dimension measured to the - 


back side of the bar, which is the 


Inore common industry practice 
(Appellant Exhibit C-159, p. 2). 


Note 5 to Drawing No. 40-D-5586, 


however, states that dimensions ATe 


to the center lines of the bars unless 
_ otherwise noted. Section b. of Para- 
graph 100 also provides that “meas- 
urements made in placing the bars 
shall be to the centerlines of the 
bars Ae 


unless otherwise prescribed. 7 
- The required radius of the rein- 
for cing bars was 8 feet'3 inches, One 


half of the circumference of a circle 
formed thereby is 10 feet 3 inches. 
‘Since each reinforcing bar is to 


have a lap of 24 bar diameters, ac- 
cording to Drawing No. 40-D-5586, 


for No. 8 bars, this is 24 inches. 


Therefore, the proper length of the 
bar is 12 feet 3 inches (62 Tr. 6865). 
_ Examination of the detailing” 
sheet for this. work (Government | 
Exhibit B-449) prepared by West- 


168] 
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ern ‘Rolling Mills, appellant’s steel — 


fabricator, “reveals a reinforcing bar 

radius of 8 feet 3 inches, one-half 
circumference of 10 feet 8 inches, 
but a lap of 21 inches, which is. 3 
inches short (62 Tr. 6867). The er- 
ver resulted.in a total of 41.5 bar 


- diameters being available for the 


two lap splices when the steel was 
properly positioned, instead of two 
splices with a minimum lap of 24 
bar diameters each, as specified. 


According to the appellant, how-_ 
ever, there is no substantial differ- 
ence in lap between the bar fabri- 
cated (20.75 diameters) and the bar | 
specified (24 diameters), particu-. 
~ larly if industry practice.and custo- 
inary tolerance allowances are y taken. 
_ into consideration (62 Tr. 6869-71). 
The Government required strict ad-. 
- . herence to the specifications. As a 
result the contractor was. required 


«tO attempt to. instal] the steel three 
— times before it was accepted. 198 


The appellant also. contends that 


| the: Government. designed the ten 


7 long horizontal No. 8 hoop reinfore- 

Ing bars for the gate chamber ceil- 
ing without provision for cutting © 
| and splicing. The hoop was made 


up of two bars. The diameter of the 
hoop was 17 feet 3 inches (61 Tr. 
6790). Mr. Doalk testified that the 
bars which were to be placed hori- 
zontally in the gate chamber were 


fabricated in half-circular sections. 


of such length that they could not be 
brought mto place through the tun- 


_ 8 The error was eorrected by making a lap 


of 24 bar diameters on one: side and adding a © 


_ 48-bar-diameter: splice bar on the. other side. 


Appellant’ s steel supplier: furnished the neces- | 


sary 48-bar- diameter splice bar Ao pectart 
Exhibit C-159, pp. aay 


nel (38 Tr: 3756). ‘The bars sonic: 7 
not pass through the rough opening 


for the tunnel lining of 6 foot di- 


ameter or the downstream horseshoe 
sectlon rough opening of 6 feet 


6 inches. 1°° They had to be lowered 


through the access shaft, but before 
this could be done, the bars had to 
be straightened and elongated. 
After they. were lowered, further 
difficulties were encountered in © 
placement because once the steel had 


been sprung out, it did not recover. 
In order to achieve the tolerances 
‘required for. placement, the bars 


were anchored to the walls and 
pulled back to the proper radius (33 


_ Tr, 3758-62), Since this had to be 


done in a confined area, appellant 
maintains that inordinate lengths ot 
time were expended.2°° | 

Mr. 
design of the location of these bars 


‘the ‘size of the tunnel or shaft was 


not considered (61 Tr. 6790). The 
Government admitted that the bars — 


had been misdetailed by it and 


should ‘have been in three pieces, 


rather tthan in. two to form a circle 


(Government. Posthearing Brief, 
460). | | 
| The Governrnent, however, con- 
tends that appellant’s difficulties — 
here were of its own doing. Several 


29 Appellant Prehearing Brief, Appendix L. 
A No. 8 bar is one inch in diameter and its 


- weight is 2.67 pounds per lineal foot. Since the 


radial pieces were approximately 29-30: feet 


long, they weighed 150-160. pounds. A half © 


section weighed about 80 pounds (33 Tr, 3754— 
55). 

200 An entire shift was required - to earry 
out the task, but the work could have been 


‘done in two hours: had the Government per- 


mitted additional cutting and splicing (83 Tr, 
3761-62)... 


Doman testified that in ke _ 
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: months prior to. their’ use, the ee 
~ tractor received a drawing and the 
bars themselves from its supplier 7 


; showing: the problem (86 Tr. 3998). 


| The Government’s position is. that 


the bars and the drawings were not 


-examined then, and the appellant. 
made no effort to ascertain whether 
any problem. was, in fact, involved. 
until immediately before the bars. 


were needed for use. At that time, 


Mr. Doak and Mr. Wilcox discussed. 


the matter and. Mr. Doak was in- 


vited to submit a written request i 
for different splicing of the bars 
(33 Tr. 3760; 36 Tr. 3999), ‘but no” 


such request was received. 


Decision 


“We find that the. seal: was mis- 
fabricated by the contractor’s steel — 


fabricator. The Government 1s not 


responsible for the misfabrication. - 
“The contract clearly provided a 
that, No. 8 bars are to have laps of. 


24- bar diameters. and that dimen- 


sions are to the centerlines of the 


bars otherwise noted. There was no 
‘indication to the contrary. 


Since the requirerhent is precisely : 
stated in the specifications, the con- | 
tracting officer ‘did not make a 
change or require extra work when 
he insisted wpon 24-bar diameters 
of. ap. The Government’s right. to 
require strict compliance with the 
_ specifications is well-established.2"? _ 


Neither was the appellant justi- 
fied in failing to comply with the 
: specifications because the. estab- 
- 201 R, D, Pruitt Sheet Metal Incot pial: 


— TBCA-560-5- 66 ed 27, mere 66-2 BCA 
ee 5714... Te | 7 
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lished practice of the trade was to 
the contrary. Trade practice cannot 


| override an unambi guous — ‘ 
| provision. 202. 


‘With respect : to appeliant’s asser- ee 


tion that placement of the hoop — 


bars in the gate chamber ceiling — 
was made more difficult by: YTeason 
of Government misdetailing, we 


‘note that the: appellant delayed tak- 


ing the matter up with the. Govern- 


ment until immediately before the 
‘bars were needed for use, although 


it had been apprised of the problem _ 


several months earlier. We. find, 


further, that the appellant was Pa 


_ -vited by the Government to submit 
in writing a. request for different 
splicing: of | the bars, but no such 

request was made, and the appel- 
lant ultimately performed the work 
_as provided ‘in the specifications. 


We do not, however, consider that — 
the appellant’s conduct precludes it 


from recovering for the additional 
- work entailed in complying with the 
defective splicing requirement, The 


Government was responsible for the — 


iS misdetailing and for failing to give 
~ due consideration to the proposed 
location of the bars. Having created 


the problem, the Government may 
not. thereafter avoid all liability 
therefor on account of the appel- — 


| lant’s carelessness. The Government 


was ‘on. notice ; It had acknowledged _ 


198 Ct. Cl. 269, 288 (1970). The appellant 
has made no showing that. the contract lan- — 


guage, though clear and unambiguous, had a 
‘Meaning different from its ordinary meaning | 
by .reason — of 


trade custom or "usage. 
See. General Electric Company, IBCA-451-8— 
64 (April. 18, 1966), 73. Z.D. ps 100, 2. 8, | 
66-1 BCA par. 5507,. at 25 1789. 


202 8. 8. giiverdiatt, Ine. v. ‘United States, a 


a a fault: ahd tthe ¢ circumstances 
. the appellant. was not a volunteer... 

“a The appellant’ s action or nonaction 

—.. in'submitting'a request for different 
ee: splicing merely relates to the ques: © 
- “tion-of mitig ation of damages, not : 
a a to entitlement. ° eee * 
a So much of: this a appellees at : 
ie cas pertains to, the: misdetailed bars is — 
sustained. The additional. compen-_ 
_ sation therefor will be treated inthe - “was. allegedly so. closely spaced ag. 
‘to make very difficult the placement -  - 
of concrete containing the: aggregate i 
ets ok through: ithe interstices in the steel 
|... (84 Tr. 8804-5). To get the concrete 
shaken down into the forms, the use. — 
| Be See ‘allege: es. hak pa of vibrators was necessary to vibrate _ 
Pa Government! Ss design of column steel the concrete down, . through © and: | 
for the intake structure was deficient — 
and “caused unwarranted construc-- 
-. tion problems” . (Appellant: Post- 
. hearing Brief, 420). Mr. Doak testi-> 
fied that the contractor was required 
- to.install the vertical steel reinforce- 
es ‘ment for the four vertical columns — 
Sarat ‘single: pieces 95° to. 30 feet ‘int 
ee ~ height, contrary to. industry. prac- 
a . 8 tice: (84 Tr. 8802-3). Consequently, 
dn order to erect: the steel, appel- 
afl lant had to build a, ated around: 
af “the intake structure for support, : 
ao a hich. thereaf ter had to be ‘par- 
er tially: taken down and then replaced é 
a ce to permit. placement. OL: for ms: and a 
nee pouring of concrete (34 Tr. 3802-8). a7 


= “ os : discussion of the E ‘Equitable Adjust- 
; es ment, infra. The Tomeander o ee 
re emi is s denied. : ne a ; 


z ndaike Str tr ctu @ | 


. Mr, Doak contended that the ne- 
ie oy for. scaffolding with its re- 


ocr sulting expense - and. delay: ‘could 

| 2 3 have’ been. eliminated if the Govern- 

: ment had per mitted appellant to cut: 
a G an, splice: the steel Just: above the 


| STEENBERG CONSTRUCTION: COMPANY. = ge 
eae “Witdy 8197s 


: floor. slab, This “ania Taye ee i 
appellant: to:dowel out the’ slab‘and’ _ 
_ to use the dowels for support of the 
column: reinforcing steel « cage: which os 
could then have’-been. made’ up” on. ne 
the ground and’ erected 3 in one piece. a 
| After the steel was in place, it was _ 
_ necessary to pour the concrete, con- 
taining 114 inch aggregate, for the 
columns. The column steel, however, : 


2 around the steel and oneal date’ it . a 
“into final position. ‘This resulted 1 in. 
; honeycombed concrete _ 


reas Le 
extensive repair. ° - | 
~The appellant abit. tor repair the | 


honeycombed " areas by patching — : 
: them with a mortar gun. ort asserts o 
that use of a mortar gun would im-. . : 
: prove the quality of the. patching. 8 
“The Government, however, required ro 
: the. ‘appellant to repair the honey- oe 
combed condition. by chipping the — 
affected: concrete | and. refilling it — 


with’ sound concrete. pursuant, to. 


‘Paragraph { 95 (Repair of Coc) ; ; 
: of the specifications. ae - 


_The Gover nment’s position i is s that = 


- the design did not. ‘permit ah. splice — : 
in the. column ‘steel at. the location” 
“suggested by the appellant. “Accord- i 
ing to Mr. Doman, who: designed a 
ooh’ structur e, the portion of great- 
; est. stress i in such columns 3 1s at. tthe: 


oo - 414-598—-72-— a ao ee 


a lem 
Brief, 631). It refers specifically to 
os Paragr aph 83b., , which. reads as fol- a 


“es floor. Vine.2* The Goverameat main- . 
tains that there waSno assurance in . 
the specifications or otherwise that. a 
sae splice i in this location. would be ap- 
..- proved » (Government Posthearing : 

- Brief, 624). It: points. to: Drawing 
No., 826-D-2706, om: which. the SIZ 
-. cand shape of the columns anda de- 
mee tail of the typical column. reinforce- 


ment are shown. Thus, accor ding to 


i ~ the Government, the ‘appellant was” 
2 Om: notice of the structure height — 


| and the ¢ 


a be required in the columns. . 
oe _ As for the question of the jee 
eos ee the. steel mesh formation, the 


= Government’s: position is that. the 


close spacing on column steel is de-. 
 . pictedon Drawing No. 526-D-2706, 
_ Sections. B~-B and: A-A, showing : 
be ty pical beam: and. column reinforc- 
ing steel arrangements. The. Gov-_ 
ernment “concedes * * * that. some 
difficulty could. have been. experi- _ 
 enced-in vibrating concrete with 114 __ 
inch aggregate,” but maintains that — 
the appellant made no effort to 
utilize the procedures available un- . 


der the contract to avoid the prob- 
(Gov ernment — 


| lows: 7 


“h. ‘Maximum ‘size of aggregate, “me 


~ y maximum size of coarse: aggregate in. 
- conerete for any part of the work shall. 
be the larg est .of . the. specified sizes, the 


: use of which | is practicable from the 
ae standpoint of satisfactory consolidation 
i of. the conérete by vibration. . 


| e 208. 2 BL Tr. @793~4, Mr. ores testified On. . 
~ eross- “examination (61 ‘Tr. (6824): . 
 Wrewould: not have allowed: him, to. Gaiite: 

the bars at the invert elevation because | this. 


isa point of. critical stress. oe ee ae ae 


DECISIONS OF THE DEPARTMENT oF THE INTERIOR 


% respecting . 
~ denied (Appellant Posthearing Re: 
- ply. Brief, 69-70) .. ae. es 
. The Gove ernment, a maintains ee 
cage of steel which. would 2 that the contractor could } have uti- _ 
: lized other contractual. avenues. “to 

minimize the difficulty in place-. — 

~ ments and reduce the possibility of 

the honeycombing” (Government 
-Posthearing Brief, 631). Such op- ) 
tions alleg: gedly were available tothe 


Posthearing . 


[19 LD. | 


oe thiej provision, “the Ca ohms, 


ment: claims. the appellant. . ‘could : 


have, :but, did not, request. permis- ee 
gion foe the. use of smaller size a 


gregate. The appellant's rejoinder is. | 


That no. reduction» im intake. struc. 
ture. aggregate size was. requested | 
. because. an earlier sunilar request 


the» ‘tunnel’ had been ; 


appellant. through its ‘selection of _ 
construction. ‘joints under. ‘Para- 


graph 1122. and detailing of steel 2S = 
‘shown on its steel bar placing dia- ce 


grams. Paragraph 112. Jo oints i in : 


Conerete) reads: 


oP Construction joints The seat Canine 


of all construction’ joints — in -eoncrete — 


‘work shall be subject to approval, and ; 
- the joints shall be constructed in accord- se. 
“ance with Par agraphs 93 and 94. ee 


Decision | = : = ; 


Tie appellant. has: once again 


-taken the ‘position that a. Govern- <n 
_-ment specification which is allegedly - 
contrary to trade practice is not 
binding. As a consequence, it con- 
= tends that the cost of scaffolding te: 
_ quired for installation of the intake 
. structure’ column ‘steel should be 
borne’ by- the. ‘Government, since _ 
scaffolding would not a been. 
‘necessary if: industry. custom had Pare 
3 ee followed. ae a. 


Fs : tice: “been. Pee 
- override an. aonb ode contract: 
ae q provision, unless. it Hae been: shown : 
~~ that. the seemingly clear’ and. un-- 
| obligated. to follow. the concrete re- 
pair provisions contained i ny Para- 7 
graph 95. Use of a mortar gun was" 
“not specified | therein. The Govern: a 
-ment was therefore entitled to re} ject “a 
“the appellant’ s request to repair: the 7." 
hooky, areas with, a mortar 
“gun, : a 3iie Piece 


tesys 2 


a “The apple however, merely 
eee the existence ‘of. a. trade 


a practice. ' This i 1s insufficient. A trade 
practice. must “be: established by 

clear | and. Himeontradietony, ‘evi- 
3 "dence! 208. : . 


ambiguous language actually had a 


aes meaning different from:its ordinary 
_ -Ineaning, as we held supra. No such. 
Bon showing has been mace here.. oa 
- Drawing No. 526-D-2706 shows. 
the: size ‘and shape of ‘the columns - 
anda detail of the typical column 
: es reinforcement. The appellant: Was: 
thus on notice. of the’ structure. - 
~~ height. and the cage. of steel which : 
Be - would. be required. in the columns. . 
i We regard the contract provisions ._ 
eat ce question. as clear and unambigu- 


~ ous. “They give no indication. that 


: ay splicing would be permitted. 


_ With respect to the dispute: over’ 
ous eae. density of the steel: mesh; we | 
“" find-that the appellant did not take: — 
advantage of the procedures avail- 
- able under the contract. The intent 


of | Paragraph. . 83b:°-is that the 


“s justified 1 in assuming that re} jection: 


ofa change i in ag geregate size in'an 
—, unrelated matter: rendered pointless : 


a similar request here... 


. “Tt. also appears ‘that the aoe 
| tractor could have reduced: the... 


. — 204 General -Blectric. “ Odthpany, 
- ‘supra, n. 9, ‘cting Eder Electrie Co: ¥.. 


States, 205, Be “Supp. 305 eee Pa. saab 


"STEENBERG ‘CONSTRUCTION COMPANY 
‘May 8: 1972 


P -honeycombing. or. 
creased the 


it “cunt : 


proves 


aoe. "902. , 
United . 


ane ‘Glereby:: ‘de: a 


mee sr i 


“Paragraph 119. By: making more ae 
- “placements in. the. intake structure - 
~- columns,. the. placing - difficulties | 
would, have ‘been minimized | ‘and 
the: 
; decreased. ; 


honeyeombing. | would - have 7 


The. appellant, in. addition, was 


The. cla aim, Is s denied. 


W. indows in Cireutar T: unnel Forms a 


ih pertinent part, Subpar aoniph - 
of Eee apli om | 


Fae s Thsidé fornis for ¢ cir reular Saini: B. 
in. which the tunnel linings are placed 
monolithically. ‘without. ‘longitudinal or. 
horizontal construction. joints, shall be 
constructed to. cover only. the arch ‘and: 

sides leaving © the. bottom 65° 
minus - 5° of the inside cireumferencé to 
aia _. be placed without forming. Forms’ for 

ae largest practicable size of aggregate - 
: be. used. The: appellant. was. “Hot 


tunnel lining shall be provided with open- x 


ings: of, ‘ample size: for ‘supervision, ‘vibra- a. 
. tion and inspection. "The openings shall. be - 
‘spaced: at not more than 8 feet on centers. 7 
‘Ton gitudina lly in each sidewall andinthe 
“erown, and shall-be located at midheight wah 
of the tunnel in ‘sidewalls. and inthe 


crown, alternately. on. each, side of the _ 
tunnel centerline. | oo. Sag 2 x 


‘Paragraph 946. on ave ispecifien- . 


7 tons. provides. that. the. ‘consolida-~. - 


tion of conerete : 


amount, - of concrete’ 
‘ repair, worl: by. selecting ‘the. ¢ con- e 


‘plus. or o 





a ee ie “tunnel ining. invert: shall be. 
- by alectric- ‘or “pneumatic: ‘drive, jmmer- i. 


" sion-type vibrators. onsolidation of con-. ~ 
, yp oO owas with the form. vibrators. 


Consequently, appellant wits! . fe 
‘invert ante 


. : erete in the. sidewalls and. arch ot tunnel 
saat ining shall be by electric- or: “pneumatic- age 

driven _ form. vibrators - 

- -awhere Practicable by 

| ~ vibrators. - a wai oe 

-... The: Gov ernment inspector ‘noted: | 
| ar April 1964, that the forms for the the: other. openings: ‘required under 

Paragraph 92a: The Government. a? 

- further. called - upon the contractor = 

to. place. both the downstream, and 

_ upsiream. openings as close as prace odes 

‘ticable to’ the construction joint. an, Lo 

order to achieve. ‘adequate internal. — 

is vibration: ‘around the entire length. — 


= circular. portion of the tunnel. were 
». dull” circle” and. did. not- ‘contaii — 
a “windows, which was a departure « 
from the specifications. The appel-— 
_. lent ‘was informed: that it would. 
| “have to remove: the invert and. pro- 
2 a “vide: windows. It complied to the ex- 
- tent ‘of removing o the invert. in: a: ge 
a : foot tangent section | in’ “the: curved 
—, portion. of the tunnel. oc 
The contractor. ae ected to: ‘any a 
ae modification. ‘of. the: forms ‘and the ae 


: ‘ceed 4vithout the. windows on: all. ; 
ee experimental basis. After'a trial at. 


- Government ‘thereupon 


— : ; satistactory, but ghestintiod the: oe a 
os QUAcy.’ of. the consolidation of. the. 
~ concrete: into. the irregularities of 





208 Bxhibit No. 193 Appellant Exhibit c-189 _ 


Bic | pp. £8. 





"DECISIONS oF. THE: ‘DEPARTMENT OF. THE. 


‘supplemented ; 
immer are . 


quested, im ‘leu of the’ 65° | 
ar opening, to provide a, series of bot- aa - 
ee tom openings approximately 15° off aye, F. 
Seenter: on each side i n° ‘addition tO es 


to: comply 


re- a 


INTERIOR | x 79. 1 De 


S termisd that ‘the only type, os a 4 
bration imparted ‘to’ the a ee 


“ot. the rubber water: sop (Exhibit: a . 
- Me. | a 


"Decision 


: ‘The claam 1 18 denied. 


The: ‘appellant contends that the: . 


“éléntiip’ of both rock and concrete. 
surfaces required by the: Govern- 
ment before the placing of. concrete > 

- in the tunnel. ‘was oppressive. Its 
cleanup: costs. ‘were: said. Ato Tun - BB a 
< “percent. of the bid’ price on the-con-. =". 
. the: rock, particularly. around . the crete. According: to the contractor, a : - 
a> rubber waterstop where iti-was par-_ two complete: washidowns ‘of the full ee ae 
Sead tially . embedded. in the: adjoining. periphery of. the tunnel. were're- 


ce a section. The Government also de-- plan ‘and at was “necessary, also, ae 


966° Geo. Papipectoray a ne. *y- 


| ‘The prosbe oatlined oy the a a. 
—- Government’s’ Resident: Engineer : Government. is in accordance with — 


| “granted permission for it. to. pro- the provisions | of, Para graph. 2a, 


“The appellant. was: merely required | tf 
with. “the ‘specifica. oe 
oe placing. conerete lining in. the. up tions.” 208 We do. not perceive any. | 


. “4 stream ‘portion : of the ‘tunnel with Teasonable basis. for -objection. No. 


the bottom. 65° of the forms ye contractual. change. was - effected. ce 

Se moved, ‘att: its request, appellant: was oe oo 7 
~ granted permission to ‘try: a. 30- foot ( Cleanup Prior to Placing Conopete oa 
“section with the ‘complete’ circum~- ee 

: ord ference. formed. without: windows. 
et garded the general ape of 


TBCA510-5-60 oe 
- Geptomber: 2M, ABT): 81-2 BCA. pate: 6598. 


} to “dat the. invert: five” ‘times in | 
* order to meet, the. Government. in- ane 
: spectr’ Ss. requirements. (Appellant. 


Exhibit C-159, p.8).. 


oe - Subparagraph. d. of Paragraph ‘ 

oa 99. requires that at the time the con-.’ 

. erete 1S: placed 3 in the forms, the sur: 

faces - of the forms must. ‘Be. “free 
mortar, “color of a rich chocolate beverage.’ 

re (Appellant. Exhibit | C159, “pe 


BA). 


- from - _encrustations — of” 


bee grout, “or. -other. foreign material. sae 
Pe Subparagraph.- b: of Paragraph 93. se 
- _ > (Preparations for Placing) » -pro- | 
Vides i in pertinent part, as follows: 
e. oi, Immediately before . placing concrete, 
a all “surfaces. of foundations. ‘upon -.or - 


_ was. occurring at “a. “point. down-" 
_ Stream. from where the cleanup. was’ 


‘STHENBERG ‘CONSTRUCTION 
: ee, 8, 1972 


- and appellant’s. em- 
st ~ ploy ees were dipping buckets. into 7 
| ~ the. depressions to obtain’ water to 
wash the lower. Bortign: of the side- : = 


~Ingpector: (62 Tr. 6875); Mr. 


1 ow alls. Mr: ‘Ryland did Hot one oe 
any “effort to wash the sidewalls to | . 
full height or: the arch.” oe ' Appellant’s 2 

“2 aytilization’ of compressed airin-the 
cleanup’ blew. dirt‘and dirty. water... 
onto the sidewalls,The same water 
"was used over and over again. ‘When. ve 
he left the scene it was “kgbout the 


“Mr. ‘Ryland al ae pureed ate sec- | 


7 tion’ where the. cleanup had been ap- | 
E “proved previously. He found that at 
“no. place was the rock: free: from Bens 
nee agains it. which the concrete is to be placed - : thin film, which i 1s: indicative ‘of the fas 
_. ‘shall be’ free: from standing water, mud, 
and. debris. All surfaces of. rock mpon or 
“> against: which concrete. is. to be placed, 
shall ‘in addition. to- the: foregoing, re- 
ph quirements, be clean and free’ from-oil, 
ore objectionable coatings; and. loose, semi- 
og! detached, Or. ‘unsound. fragments. * =F. 


- use.of dirty water in cleanup. There 
“was a ‘sprinkling of small rock frag-” = 
ments over the area and the depres- ae 


sions contained | some. debris. He re- 


garded the quality of the cleanup’ as 
| “strictly marginal,” though ade- ._ 
..QOn-Arpril. 24, 1964, Mr. ‘E,W. 
oe Ryland, government engineer, ob- : 
.served appellant’s. cleanup.opera- . ~ 
tions. ‘He found.that the’ contractor 
a did. not have a waterline: going into. Fe Fi thas: cleanup: requir omenits ee 
the § tunnel, the. waterline: having. he 
oS ee posed. on the appellant - were str ‘ictly _ 
cs been’ removed. ‘as:Soon. as. the: tunnel... - hik is 
ee. ‘excavation was. completed. Seepag nn : in accordance with the provisions of 
. the specifications. 207 Tt does not: ap- 
“pear: from, Mr. Miller's testimony : 


, ’. that the-fiel Apes 
In progress and. water had collected. rat the field requirements exceeded | 


"iD a depression. in: the invert. A 


quate - (Appellant: Exhibit Cc 159, 9, 2 


_P. 4). 


“Decision 


“The Government's witnesses testi- '. 


‘these. provided: for in. the’ specifica. 


. tions.2% Itis also clear that. the final 

pump. was set; in this depression an . cleanu in the tunnel barel; com- ats 
 ’. hose run to the area. being. cleaned. as slied” J th the con tract. ae . | 
"The pressure of the: water as it dis-).’ 


ae ~ charged: from. the hose: was low. : 
5 Brooms. were being utilized to sen dear is attributable to the proce- 


oe - ine. ‘inver t 


‘In our view, ‘the excessive ee of 


- dures s adopted byt the e. appellant. The ‘ ; 


iClaience. Ww. “ghelton, Gor tument 
‘Britton: (70. 


207 Mr. 


‘Er. 1697) >My. “Wilcox {2° Tr. 8033). 


» 208 eee 15 Tr. (1621, 20: Tr. (2252, 26 Tr: 2920. 


ae 


- dl aim. is: denied. - 


_ joint (35: Tr. 


i found on Drawings 40-D-5: 
9 B10 ‘Although: considerable ‘attention was de- © 


rubber’ 


"DECISIONS or THE 


i 282, 
‘Gojamnnisnt is not responsible The 


‘Wet Sandblasting of Construction 
— Foints vom 


Unde Patigrah 93 0. oe: the 


- specifications, the: surfaces. of con: 
~ struction. joints. are required to. he. 

- web saidblasted. Contraction joints," - 
need “not be w et, Sand: - 


_. however, 
blasted. 


~The appellant Setondad* a >that 


sandblasting was not ‘Tequired, ‘at 


_ what it termed “a, cold j joint,”: where. 
at 2h water stop. ig: used to connect the 
| ¢onerete. to inake it water tight. ae 

—~ Such-a joint. would. have the. effect - 


_ of a contraction joint (85 Tr. 3968). 
At would also gerve as a construction - 
8973). “Appellant 
maintains that. sandblasting i is. un- 
~ necessary: where | a joint, performs a. 


ties dual function,’ ie aa oe 
"The: Governnient., Monster: re- “ 


_ quited that. every. such joint be cane = 
blasted (83. Tr. 3706-7 ). Mr. Rich~ 


“200 Tunnel ‘construction. ‘joints are “referred 


- to in Drawing 526-D=2702 (Bxhibit 2). ‘The ce 


difference | between. the ‘two types of . joint. is- 
530 and 40—D- -5586.. 


voted by the -appellant. to. the- matter: at the 


. - hearing and pre-hearing’ stages of this appeal, 
“its “Posthearing” Brief does not. provide « ‘com-. 


-mensurate: treatment. It’ well may be that: the 
claim was abandoned. 
“211 33° Tr, ‘3701, “3718. “£ ‘bola joint is one 


ae which while tight: in. hot. weather might: dur: - : 
ing. cold weather have. an .eighth or a. six-. 


teenth of an inch gap ‘through | which water” 


ca could leak: out and: harm the tunnel. AS water | 


in. this case,. “a six- -inch’ piece — of: - 
about ° a quarter’ of an. inch. thick, 
having a dumbbell | ‘stop to: prevent water from 
Segaeol through and. around. the ends (33 . 
. 3708-5). The purpose of. ‘the. water’ ‘Stop. 

oe to provide’ ‘an. expansion joint (33: Tr. 3706). 
Sandblasting is done for the: sole. purpose: of 
. bonding the ‘Joints. : It ‘is, according. to Mr. 
Doak, “the. only. way you: ean get: a | real: good 
. water tight aoine: (88 3 Tr. ae 


stop As, 


DEPARTMENT oF THE INTERIOR 


“ard. ‘Whinnotsh, who. Seo ak os 
_ in the design of the tunnel, testified | 
: that the’ “rubber water-stop was put. — 
in the construction joints to further cs 

| : guarantee against leakage t through : 
_ the joints” (60 sige, 667 5). 


“This, according to the appellate a 


adversely” affected ‘its work de - 


cleanup because. the sandblasting — 
equipment is heavy and hard to. | 
handle (33 Tr. 3107-9). “Moreover, 


these joints: occurred every thirty | 
feet. in the tunnel and numbered | 
~ perhaps forty” (33 Tr. 8712). In 
somé instances they had.to be sand-. 
blasted” ‘more than, once ee ae 


Sn). : we 
a. ee “Decision 


ore contract. ‘provides: ‘that, ae ss 
ty adie ‘and. -water stops are 
necessary. with respect to construc- | 

- tion. joints. in, the tunnel. The pres- 

ence of : a water. stop. may. be indica- Som 

tive of a contraction: joint, but an. — ae 

existing oO construction, joint’is no less. ie 

- 4 construction joint | because a water a 

é atop is added to it. Sei 


ogy bil ‘calling’ for both ‘aaiidtblasting "Ss 
“and: water stops the Government _ 

7 Wwe as, in “Mr. Whinnerah’s: words, re- 

: quir ing both: “belt: and suspenders” . 

- (60 Tr. 6675). The Goverment may: 

: have been excessively cautious, but pare 


this does not entitle the contractor or | 


the Board to ignore’ the plain mean- 
ing of. the contract, ‘The claim As eae 
denied. | | - 


Me owing od | Resetting 7) if Reinforce : 


“ment Steel and E Fo Ors 


-Congreting es ‘the: annals ‘come... 


ae -imenced 4: od; anuary: 1964 and. Was coe 


le ea ed 


ree in: Ju une , 1964.2 212. The ap- - 
 pellant: contends that: the Govern- 
- -ment'required it “constantly to move ° 
~ or rebend reinforcing steel’ and to’ 
= relocate. forms,” which constituted: 
extra work, as a result. of Bureau’ bs 

_ changes: in: ‘surveys. This allegedly — 
an occurred both inside and outside the: 
‘tunnel’: ‘The’ Government ‘admits - 


that two’ of its benchmar ies had-er- 


-. voneous elevations, ‘but maintains | 
-- that appellant itself was responsible ; 
. for its extra expense. The difficulties _ 
Hix? started. around. the'time of. the first 
_ eonerete* pour inthe tunnel :in the: 
oe area’ of. the gate. chamber on J pasa 
= uF 38s 1964 (24 Tr. Tl). | 


“Inside the Tunnel. 


| The first: five Seer i 1 the 
—_ tunnel’ involved three placements. 
= downstream. and. two. placements 
upstream. from the gate chamber. 
_. The ‘tunnel section below the gate 
chamber has a horseshoe shape with 
around 'top and ‘relatively flat bot- 
Soe ee tom; with an invert peaked up inthe 
a fashion of. an inverted “V?.248 In- 
stalled’ in ‘both the invert and the — 
arch vare: two mais of reitfor cing 
steel tobe: placed to toler ances of 14 

inch: (with: respect to. the -inch 
depth.-of cover) and 1 inch (as to | 
oe to. ‘Para ag, a 


. spbeing) 
* 96d... 


& 2702, E Exhibit X-2." 


“STEENBERG CONSTRUCTION. COMPANY, 
ae iad Moy 8, 1972 na 


. Under ‘the contence Lie: capstreat | 
Fae ‘sections are to be: circular. in nature. — 
and poured monolithically. (full cir- 


‘peliforcing: steel are to i saplied ss 


inthe upstre ean pours.? 214 The down: a 

~ stream: pours are to be. done in two. 
sections, the invert - (or floor). first 

: and the arch (or horseshoe). second. 

The first pour.-was between Sta-- 

10+23.-- 

| (which included: all of the first stage: 


tion 9486 : ‘and’. Station 


be-: 


concrete’. in. the gate. chamber, 


tween Station: 9+86. and: Station. | 
10409; and the invert between Sta- | 
tion: 40-409 and. Station: 10+98). 
This -portion : of the: pour. involved — 
the:splitter or “fin” wall. Inasmuch o 
as the floor of the: surface. ofthe — 
: concrete: between'the outside edges 
. and: the-splitter wall changes from. — 
a flat shape to. the- inverted .“V? 
: shape, as. well as a-vertical curve, 
running from a point: below: Station - ; 
10+09: “through: Station 10+23,)it > 
entails a rather difficult amount of on & 
- conerete forming.” MB eee —— 
Mr. Doak testified with regard ear - 
the first coiicrete | pour that: after sec- 
ond stage concrete had been poured ck, 
“On! top of the initial concrete in the _ 
- gate chamber section, the appellant 
was: required to! chip ‘out’ the: ‘con- 
crete on’ either side of the ‘splitter 
-wall-between Station’ 10+09 and — 
10423 and replace it'to a different: 
elevation, According to Mr. Doak, - 
there was a. diMarehos 3 in’ the: eleva- - 
- tion. between the second. stage’ con- » 
“crete-and the section commencing at’ 
‘Station: 10++09, atid Bureau’ iets ; 
neers told him hut: the concrete had - 
a : cle all: at, one Mame) “TR, mats, of - ees removed and replaced as it was i. 
ot - too: low and: had to be — into a 


» ote ‘e “22 The. ‘inten. of placement are ‘shown on - 
eee Government Exhibit B— 535." 


, AS au See ‘Section AS, ‘Drawing No. “526-D- 2 
“213 See Section’ B- a5 Drawing’ No. 526-D— kb: 


2702. ‘Exhibit X-2." 


21: See Drawing No. 526-D-2107. 
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new. ae ‘Higher elevation. (34 Tr. | 
-_ 8863-64). This: work took p apprext: ¥ 
nee eel, one week. dagen - 
: The Government : maintains: that S 
-._ the corrective work as to this. pour. 
“was mecessary for several reasons. It. 
cites. conflicts. in. Mr. Miller’s' testi-. . 
mony. He testified initially that he 
~~ had made the survey from upstream - 
control which were “the only ones 


, wehad” (15 Tr. 1620). Then hesaid 


thats a Bureaw check of the pour be- , 
oe fore concrete. was placed | showed. 
that the steel‘and forms were placed 
“high and had to be‘lowered. (17 Tr. 9 
| But. during: cross- -examina-.~ 
tion, when ‘his diary entry. (Appel- 
lant’ Exhibit.C-104, p. 48) was noted — 
. ~ showing that he had used two com-. 
pletely: different. points | for: control — 
. (one from the top of the shaft. and — 
-. the other from. the outlet end), he 
: conceded 1 that his earlier testimony. 
- ‘had been.in error,?!6 - fe 
ae There. is. eondicuns done ae 
co the recor das to whether the Bur eau 
- did-in fact check out the fir st pour. 
te a the tunnel. Mr.. W ilcox? 's diary | 
8 (Appellant, Exhibit C246, p. 294) _ finisher. According to the Govern-- 
~ contains an- entry that. Mr. Lasko - 
_~ had “refused to:allow the surveyors 5 
ae om check. out. forms ‘and. screed | 


Mr. Lasko, however, testified that 


_ -the vertical curve between ‘Station | 
-  10-+09 and 10423 had not been‘ cor- 

oe “rectly installed. before the pour, but — 
— that Mr. “Miller. had requested. per- - 
a tplasion to pour anyway, and. corr rect: i 


oe een 20 Tr. 


or THE ‘DEPARTMENT. OF Ta INTERIOR 


7 2203, Suredi cccotae dndieated : 

nate that the appellant ‘used control from outside 
om: (eath, portal ees ‘Exhibit B-3038, Be 
fae . | 


| it later. He. indicated that the: ee oe, 
-reau had checked the pour and that. - - 
“all except the ver tical curve checked. 
out correctly. He also said that he 
thought the vertical curve error was” - 
AL» foot. ‘high and low before the 
_pour.?+# Mr. Miller stated that, when... °° 
he: checked out the pour prior to © 
placement of concrete, both.ends: 
were correct but that the area in bee Ns 
_ tween: ie out of tolerance ae Tr. a . 
2974-75), es PS ctaeay 
- Accor dine to Mr. Wilcox’ S: roe oe 
= (hpoaliant Exhibit’ C-246, pp.295- 
6), Mr.Miller had asked for Gov-. 
er minent: cur ve computations SO He. aa, 
could make: a closer check.” Mr. Pn 
Wilcox indicated. that he. said Mr. 
Miller “should let us have his com- es 
putations to. check: against ours.” _ 
The diary entry further. notes that. 
‘Mr. Miller “admitted. that he shag’ tos *y 
i never: computed the’ curves so he. ° 
ae doesn’t know: how close the coner ete ie Se 
, Ae to. being | on grade.” (ee ee ae | 
ze Another reason. that the Gere: Sani Biss 
ment found.this work unacceptable 
involved ‘the absence of a concrete — 


~ ment, this placement began: at about. oe ae 

| 3B and-was 

fied  Hinished at.2a.m.on January 4, but 9 
_. grades” since. underground. surveys. . cae 

_ . were the contractor’s responsibility. DO. concrete finisher arrived on the he 

: job: until January 9 or’ 1028-MP 
‘Shelton testified that the concretein © 

the floor. between the splitter. wall oe 

and both sidewalls was not incom-. | 

pliance with specification toler ances: ee 


as to smoothness ok Tr. © B88) 


: 30: ‘pm., on. J anuary 3 


re a7 24. Te. 2712- 15, ‘Oras; 25 Tr. 2803. aie 
21862 :Tr. 6881,- 6886 ; - Appellant Highibit os 

"C946, Pp. 294; “Government: ‘Exhibit B- 808, By Lk ab 
I p. 137. . : a 


“19 LD. oe 


: SThomentter. ths eoniractoE was re- 
ig ow "Gained to take out. and. replace the a 
.. conerete between: the: splitter wall — 
and each sidewall because of the un-. 

This: corrective work, | 
- which was performed i in: June and 
July 1964, entailed removing and . 


even finish. 


replacing the -concrete. down to a 
point 114. ‘inches » below the steel 


(Government Exhibit B-303, Pp. : 


~ 299). The Government’ S position is 


' that the extra. expense of chipping es 
: out’ and replacing the concrete WwW as : 


7 appellant's responsibility. 


. The - appellant’s © major “couiteri- 
peat tion” appears. to ‘be that the gate 
~— ~ chamber steel. difficulties. resulted 
_.: fromthe error in Temporary Bench- . 
o - nark No. 6 (Appellant: Posthearing — 

z, demir 285— 89). Tt: maintains. that:: 


a as ‘the Bureau’ ‘used TBM 1 ‘No. 6 to es 


| ‘ check J out the contractor i in the gate cham- 


mes ber. and asa. result ‘of an elevation error " simply wrong 


pee on TBM No. 6. (not discovered. ‘until ate 


* ale : 


a os Bleeation was too ‘high ‘and then. required 
the contractor to place the gate chamber. 
SS floor. which’ was poured’ on January: 3) 
oe approximately. two-tenths ‘of a foot 100s nathan than. lowered’ (Government | 
“LOW, (Appellant, Posthearing Brief, eee Posthearing Brie f, 435). nye Ss 
The Government: ‘takes: éhe posi- ea 


‘tion that the pour between Station — 


902), 


‘The sppellant relies on a fol 
: lowing ‘entry: by Mr. Miller in its 


diary for December 28, eet (Ap - acceptable for two- reasons. ‘First, it” 


‘relies on Mr. Miller’ S° diary entry - 


a pellant. Exhibit C-104, p. 43) 2 


Yesterday the ‘Bureau found an error. 


in their. benchmark ‘controlling’ the tun- 
nel. It is. my: understanding that ‘ait was 


high, which means that all-of our. tunnel © 


operations are high throughout. We’ 11 


, oe, ne to discuss. ‘this. with. the Bureau as 


ime Temporary Benchmark” ‘No. 


STEENBERG CONSTRUCTION COMPANY 
| May. 8: (1972 | 


. ee had’ ee 

w’ ~ elevation ‘that was 0. 19. foot high= (Appellant ee 
. .' Bxhibit C-103). The error. was discovered On. 
eae January - 10, 1964, 


it involves’ some yardage i in both excava- oo 
tion and ‘concrete, - aa or 
“The Gaysenmnaits ‘position is that pee 
i this error in Temporary Benchmark — . 
No. 6 was not the error Mr..Miller 

was tveferriug to, since he testified 
that he was: referring to the error in” 
temporary benchmark C outside the | 


tunnel (21 Tr. 9304). It also points 
out that.Mr: Miller’s diary entry was 


made on December 28, 1963, but the _ 
error in TBM 6 was: not: discovered — 
until January 10, 1964. Rr a 
The ‘Government: cade: that, Ps 
- the appellant’s problem was not due 
to the survey. but was related. toa : 
| jurisdictional dispute between labor. 
“unions which led to faulty workthat 
Had tobe redone.” It maintains 
- that. Mr. Miller’s. diary entry. that. 2 
the. g cate chamber work was “high” 
: pecans of “high” Bureau survey-is 
, since if either. Tem-". 
on ie ‘later time). tie the Bureau, pisrarenly s hers rar se biti fee 
—had.been set from either of them, it oe 
“would have been set low rather than - 
high and would have to: be raised . 


10+09 and Station 10 +23 was un= - 


(Appellant Exhibit:C-104, p. 55) in. 


which he noted that the concrete at. 


Station 10+ 09 at the base of the fin - 


7 wall. is ‘approximately. one inch — 
| below elevation and approximately ss 
one inch: above elevation at ‘Station “ae, 


Bo » Appellant ‘exhibit C-t04, BP. °8t, 895 20 


ee 2207. 


thereof. ade | _ 
oy he Gavermmante position i is. sthat. 
: the. error wasnot-caused. ‘by. the error. 


10+93, Sina, Ais ieee set cnt ‘ 
refers to. the improperly: finished - 
concrete. surface: resulting from.the. 


cabsence of a. finisher, as. described 
above. 0 002.. el) 
The next hcidene Mecca: in- 


v volved: the second concrete pour and . 
steel and. forms between ‘Station 


10-+23.and: Station . IO-+53. When 


the: steel. cand forms for the next | 
pour downstream. were checked by. 


the Bureau, the steel’ was found to 


he 0.5 foot too low.? 224 The contractor 
“claims. this. was due to the: Govern- | 


-taent’s use of Temporary. Bench- 


i “mark. 6 which. was. axeeee se! er- . 
e _roneous by 0.2. foot... bore ee 
» ‘Phe. appellant: was. -yequired, asa 
ae consequence, to. bend. the steel bars 
pro jecting: from. the: existing con- 
_ erete up to the proper elevation. As. 

~ the bars could not be bent. upwards. 
14 foot; the appellant. shifted the 
mat. with jacks” (26: Tr. 2962-63). = 
The: appellant g gave no indication of) 
the amount of delay. entailed byt the | 
or. OE the. cost 


e corrective’ work: 


7 - in. Temporary. Benchmark. No. 6. It 
7 maintains that. in this. case the con-. 


tractor took as its control a, point on 


3 | the splitter wall, or fin. wall, down- — 


stream of exact: elevation. (17. v 
21988). ‘The Government also refer 
to Mr, Miller’s diary entry for Jan- 


: “wary. 20, 1964 (Appellant Exhibit | 


~ pointed. out ‘that Exhibits C—206 © through 
-C-208 are. evidence of a. pre-trial » experiment 
', performed by the: appellant without the pres- 
ence of Government representatives strictly 
a : for. litigation purposes. concerning | the spring- — 
ing capabilities of No. 9. hoop bars. similar, CO 
_. those. installed in. the tunnel. gate chamber ~ 
(76 Tr. 8458.; Gov ernment Memorandum Br ief Ste 
- on 1 Bvidentiary “Matters, yale ome. 


—C-104, p. 59). in. which | he com- 


plained 2 about poor survey. work by 


, the appellant's crew. 


_ The main thr ust, of the Govern- - 


. | . 22 Government: wxhibit 
a vary 7 and: Senuery. 18, 1964). 
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B-329, pp. 8, 4 (dan. 


[v9 ED. 


anent’s position is that. Temporary | 
Benchmark 6. could not have been 


responsible here because that error ~ 


was 0.2 foot.and the error here was 
0.5. foot: The: Government, cites-its — 
Exhibits B-540-B-546 which -per- 


tain to a. tunnel survey: made by the 


Bureau in 1968. When the appellant. 
objected to the admissibility of these 
exhibits; the hearing official received 
theni sib} ect. to- the. ruling: Of the : 

--Board.”? fe ae = 

~ The appellant Saas that the bo ae 

a vey is inadmissible: since: it was” 

performed after the work was com- 

; pleted and after the. hearing of this it 
: appeal had. begun and,not in.the — 
presence of a representative of the — 

contractor, The: appellant’s. position — 

_is.that the. survey is not reliable be- 

cause it. was performed by Bureau 
personnel. who. were | UPS, facto <A 

_ biased, po Gg ee ye 

“The ‘Governinent had: the’ survey al 

“talken: as a check against the. use of | 

oa possible similar survey by the. ap- 

pellant. The. opportunity to perform | 


a tunnel survey was. afforded. by: the - 


Government to the appellant in the 
course of the hearing (24 Tr. 9732— 
Ba), 
failed to do so or: was not called 
‘upon. to’ Dattioipats’ has 1 no o bearing 7 
on. the question.” pete | 


The fact: that the contractor 


22276 Tr. 9449, “9459. The bral” detente 
of .both: parties and;.the - subsequent. offer of 
proot by the Government are found at 76 Tr. 


845 39- 8501. 


23 In this -context;. the ‘Goscrmene has | 


3 ao 042 pos 


: ee is no ahersne bie ection to™: 
2 - surveys or photographs that are.” 
~~. taken: after the subject matter of the. 
» © litigation has been closed, , providing 
oa “that a substantial identity: between 
the conditions: which: actually ex-_ 
es -isted. at the time the controversy |] 
arose, and the conditions at. the sub- 


vos sequent, time: has been established. 


Mr. Moore, who. supervised” and” 

= “participated - in. the 1968: survey; 

testified with respect: to the survey © 

procedures he followed and the con-— 

~. ditions he observed.: “As: shown. on.’ 

__ the survey. notes (Government. Ex: 

| hibit: B-542), ; the beginning point. 

for the 1968 survey was identical to. 

. othe beginning: point. which ‘estab-— 

lished. control for the 1964 surveys 

of. concrete. and. steel.. We. find: that. 

a substantial identity: of conditions » 

oe 7 was _ established. We therefore hold 

that Government Exhibits B-540-" 

» B66: are admissible. into evidence. — 

eh. Examination. of Government Ex- - 

hibits -B-540-546 : and B-550-552. 

...- ghow that the.conerete was installed. 

«within. specification toler: ances, but 

that the reinforcing steel at the joint 

. -between - the.second . conerete : pour 

and first. concrete. pour’ < at Station 

ot, 10+23. was ‘low by sapere . 
018 foot. i 

- Wee are ‘anabile to find any connec 

: tion between. the error in ‘Tempo- | 

o Tary, Benchmark 6 and the « error re- -- 


. "224 This: is ies: thoi ‘the ‘admitted 0. 2. foot ae 
: error in ‘Temporary’ Benchmark” No. 6,. but. : 


more than) tolerance allow ed” of Y. 


STEEN BERG | CONSTRUCTION. COMPANY 
May 8, 1972 | 


of Ji anua ary 19645 in “She eeetions ex- | 


tending from Station 9-+73 to Sta- : 


“tion 94-86 where the gate chamber’ — 
changes. into the. -cireular.- tunnel: 
shape of: the ‘upstream - ‘portion, ha 
known as the transition section. Mr. 
Miller testified that:he was told that. 
the’ steel, forms, tunnel and floor — 
were too high. (15: Tr. 1620-21). Tt 
“also. appears that there - were tights: _ 
in the bottom.of the tunnel and that — 
one row of steel-was taken .out'so 
thatthe tights could be removed.22> .~ 
The appellant, has not. clearly indi- — 
‘cated how the Government was re- | 


sponsible for these problems... 


+ - The Governinent’s position is that Ps 
. the appellant’s steel fabricator.was 
responsible for its difficulties here Tae 
_ that-it supplied steel which:was not 
‘properly. bent. (Government Post-..— 
hearing: Brief, 441). The Govern: _ 
ment: also maintains: that: the-error © 
in Temporary: Benchmark. 6. could. Se 
not hayve-been the cause, since it was. 
“noted and: corr ected on Je anuary. 10; 
1964; before the steel work. There’ 
commenced. 26 Tn this: connection, - : 
~ the Government also cites Mr. Mil- | 
ler’s testimony: referred to supra 
that he-used:the elevation off ofthe -. 
fin. walk to check. this concrete - pour, oe 
and: points" out.that the 1968°:sur- - eh 
2 vey. (Government: Exhibit. B-551) oe 
shows‘ that: the elevation of: the 
a os benchmark on the fin wall is correct. 
ol dating: to. the: low steel: between Stas. 2 
iar “tions 3 10-+23 and 10+56, 
ia The next. incident. ia blved: steel 3 
Pee and forms placed 1 in, the latter ‘part : 


Tt. does: appear that: the-steel sup-— 2 


oe “ed ‘by. appellant’s fabricator did 


not. bend properly, so that new steel 


had to be obtained, bent, retied and E 


a “295 20. Ty. 2036: Government. Bshibit Be 803 eae 
s (January 21; 1964), p. 148.. ago 
inch, (or. : 
| aS 1964), D. 144, 


"228 Government. Exhibit B-303. | anuay 28, a 


7 288° a: 


a benchmarks 3 in existence at the time. 

this. work was being performed. In 
addition, it would seem that-if the 
 tiinel: had. been constructed From. 2. 
.— the. high’ elevation of ‘Temporary . 

a Benéhmark: No. 6; the top of the 
rather than. the bottom, a 


tunnel, - 


would have. been tight. | ae 
- Mr. Doak testified witht oe a : 
two instances, of extra work outside. 
“4 the tunnel proper:in which alleged” ; 
: stringent tolerance requirements m= > 


. _ tated movement of the’ forms: and |. 
ae reinforcing steel after they had been, 
a installed. These. involved the last © 


“ “pours ‘ol. ‘each end of the tunnel.and 


. the» appellant — has” characterized | .0 | 
e - them. as st tationing and alignment 
at problemss: ae pee 
>, The first incident tien was: do- 2 
ae scvibed in appellant’s dairy, Exhibit. 
 C-104)-occurred on June 5, 1964;at 
the south end or outlet: end. of ‘the: coe 
: tunnel cat, Station 14-436: (387 °Tr: | 
4184). Mr. Doak testified that “most 
~ of” the bulkhead. had to be torn out — 
oe and rebuilt. to a new. location after - 
. it ‘had been set to the. Government- 
~ survey points (34 Tr. 3860-61). Ac- . = 
: sarin A a ciapschiet aed * Say cross- examination (37 ‘Tr. 4134— 

4 ¢; fh 

: half and sr ean mand ® ponble at: ‘the time on: it being. plumb. but if 7 


‘The Government, , however, denies © 
station . Tee, 


pe ee a Cee, eee ton, 
“a. ‘Would: plambing a form alfect -station- ee 


that the bulkhead had ’to be: nioved © - 
~ because of the imposition of exces- 


-ixuazy-8 3, 4, 14, and 1, selec 
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es ay. stringent ‘tolerances Or: be- : of 


ee os ae “B27 20: tr. “e043: ‘Appeviant “BEhibit: C104 ie 
cs (Jantary, 28, 1964), p. 65 and. (February: 4, 

— 1964). p. 70; Government-E Exhibit B-803 (Bebe 

bp ChAT cal from. station.” 


oo repositioned.’ zat ? There i is salou no ee oe cause ofa surveying aise speatics by a gtr 


/ dence in ‘the: record of any improper: Gh The: Government maintains that. _ ~ 
i" the extra. work of moving the bulk- ae 
head resulted from the ee S an 


7 failure to install it properly.” eee, 


~The second. instance testified to by : 


Mr Doak referred to a concrete. = 
pour: outside. of the ‘upstream end. 
of-the tunnel at Station 4+25 that — 
-- occurred about June 27, 1964. He 
~ stated that he had seta bulkhead “to 
a point the Bureau had given,” but 
when Bureaw surveyors came “back 
to. check out-the bulkhead, they said. = 
—. posed. by the Government’ necessi- that we were off approximately one: 28 7 | 
and three: eighths. inches” (84.Tro 0. 
3862). “According to. Mr: ‘Doak, the 1 
appellant found: that. there was ao 
--184-inch. difference between “the : 
original stationing that: the Bureau | 

~ br ought in” and. the subsequent sta- ae 
tion -(34 Tr: 3862-63). -Mr. “Goldie a 
Carlyle, the Bureau: survey party 
chief, told him to use ane original’: Ve 
; station. | . a 


The Govardinantl p position is sthat 7 


the measurement error in setting the: : ; 2 

bulkhead. was. the fault. of the con-.° 
tractor. ‘Tt relies on Mr. Doak’s ad- - : - 
“mission on ‘cross-examination in «° | — 
. which he testified 4 that | ib was: “the: 


328 ‘The. Government. relies. on Mr. Doak’s 


35): se | 
Ay fe: © ‘YT, “ees. that’ we had: a ‘little 


I-recall the situation * * oe we: got. it back 


ing?* 


79 Toe 2 


within. approximately. a: half an inch: from... Pe. 


aya “Well, ‘that 1 is "according, 6: Shether you a 

are. plumbing froni the top. down or the bottom .. ” 
up. *. * * [PJhe stationing was. on the floor: ee aeee” ee 
$0 that. ‘meats: that ' the top. ‘could. have been: ~ es is 
-on-station and the. bottom could. have | been. aor et had 2 


~ 10-+98, 


a “cypocablg of the ésarpontor fore:' 2 

ue man to. see. that: the bulkhead. was 
oe Bebe ine the: y Tight ari aa Tre . 

ce i nO) “ : 


| "Decision. ae oe 


a7e The ee citnat has not  dastained 
aot ts burden of proof. No’ causative. 
i _. connection. betwveen. the existence of | 
ae erroneous temporary benchmarks 
"and: the” difficulties appellant — en- 
Be countered has been: established. | 

oe oer connection with the first plas 
2 Ce between Stations 9+86 and 
, the: sur face ‘of. the: concrete. 


. “was” poth high ‘in part: and low in 
part... TBM. ‘No. 6 could not have 


=. been. the: source of this anomaly. : 
‘Moreover, Mr. “Miller testified ‘on 
~ different occasions that. the appel- © 

lant: had - utilized three Foparars 


229 ee 


. controls.’ 
Tt also. appears dist appellant’s 
failure to have a concrete finisher 
_ present resulted. i in. an-uneven. finish. 
The extra expense. of: chipping the 


uneven conerete out and. replacing 
it was. therefore appellant's. Tegpons, 


sibility. 


| ‘Appellant’s own records indie 7 
—. that the. reinfor cg steel connected. 

- with ‘this placéraent., had to. be. re-' 

wn moved and redone on two. occasions: ° 


Ooo 880. 15 Tr, 1620; AT “Dp. 1936; 20° Tre. 9908. a 
me Mr: Miller testified at.one point that he could 
= have used: TBM No. & or: others further down: » 

J > gtream-but: which:.one would be: only a guess, : 

ei On: 1 his ‘part. see Tr, 2027, Fauen . 


‘STEENBERG CONSTRUCTION ‘COMPANY eae: 
: - May 8, 1972- ee ae 


ie and. 10+ 53,. 


‘placa’ on. account: “of thet ae 


bility: for improper: pReniew of 


steel (8% Tr. 4136-87)... a ee 
. With. vespect to the meee tun-- = 


i al pour, bebween Stations 10+23 ~ 
| ‘the reinforcing steel. 
- was found to be six inches low, ‘The. - 
“error” in TBM No. 6 was 0.2 feet. 
Ther efore, the: difficulty with: the. © 
low ronforcne: steel was’ almost)» 
- three: times the error im TBM ‘No. nas 


Mr. Doak; oer aude the. | 


opinion. ‘that pecause of the overly . 
high -elevation on TBM. No. 6, the: oe 
appellant had been-required:to | pour 
the concrete in the invert placement’ ~. 
: bebyween Stations. 10+ 09 and 10+23 
“too low and. the Bureau raised the. - 


grade. of the concrete from: a Point : 


“stnalll: ine romeaits: “(36 Tr. 4018: 37 fe 
Tr, 4129)..In support of this: allega- ed 
tion, Mr. Doak referred: to an inci-’ 
dent. which: occurred on: “May: Dye. 
1964, when he reported that a pour — 
miide was delayed: three hours. be- . 
cause of “high steel”. at: ‘Station | ; 
11+73 to: Station 12 £03,220 2 


Te. appears, however, from the 


1968 survey of reinforcing steel and - 
of the concrete surface at Stations - 
10423 | and 10+58,° 


because: the iron workers had imis-. - downstream from the splitter wall, -. 


ea installed the. steel . (Appellant. Ex: 


hibit: 04104; p. 39). In.this-context, - y 
— 5 ‘e oer pa Mr. "Deak: foot high, all of the. concrete. down-.~ 
ae ‘statement on cross- -examination that. oauae from: ‘the 4 gate chamber: as ae. 


he te Be. had. several iron | foremen. be 


that, with. the exception of the top. 
of the splitter wall which was 0.16... 


ee ee 


‘immediately : 


7 230 Other eee of “high steel”? oeeurred, -e 
“on May 9, May 13, May 19; and “May 28,1964. 
‘It would ‘seem. that. if ‘the. ‘Bureau: had, in | 
fact, been | endeavoring to raise the grade sur- 
-reptitiously - it: would not. ‘have. started. ‘at - 
‘Station :11+-73,. but ‘with .the placements ° be le 
ae Aree Station notes and A0188. eg Se ot ah A 


DECISIONS 


te within: the. gpedification ei eee 
as it was installed -(Governnient’ 
Exhibit B-551): It would therefore 
seem ‘that Mr. Doak’s assertion that 
he ‘the reinforcing steel was. :consist-) 
—. ently caused tobe high by the: Gov- 
_: ernment in the downstre eam person : 
| 2 of the tunnel is-in:error. ° | 
- The 1968. survey | showing that the. 
oan ae and. reinforcing: “steel. are - 
beyond: Specification . tolerances: re-~ 
lates to the top of the’splitter wall 
i (which: is high). and the reinfore- — 
- Ing steel 1m the: placement upstream 


eds Station. 10 +23. (which is low). 


Tlowever,, in. tthese - “instances . the. 
Government:did not require the: ae 


7 pellant: toredothe work. 


. As-for the third placement i in i the . 
: tunnel, ‘the appellant. had difficulty. 
| ‘placing the. steel: and. installing pre- 
- fabricated forms. 
did: not. establish. that the eee 


ment was resp onsible. 


Jo? Phe: appellant. also. did: not; sus- : 
| tain its burden: of proof in connec: 2 
tion. with the fourth “pour in. the 
“tunnel; between: Station 9+73- and _ 
“9486. "The reinforcing steel had not. 
been properly fabricated by appel-. 
_Jant’s subcontractor: Appellant. had 
to ‘correct tights in the bottom of. 
the tunnel. Had’ either ‘TBM.C. or 
. TBM 6 been responsible, the tights 
would have been. in the top. of. the. — 
7 ‘, tunnel rather than | the . bottom. . 
oe Moreover, both erroneous. -tempor- Hee 
“ary benchmarks had been corrected _ 
before placement of the steel here 
Mr. Se 
‘Miller ‘testified : that. the appellant © 
had relied on the elevation off of; 
_. the fin wall to. check this pour ‘and 
F - the. 1968 survey established that the 


had’ commenced. In ad dition, 


OF THE ‘DEPARTMENT OF. THE INTERIOR 


| (79. Lb. - 


elevation. of the: benchmark on: n that ee 
wall was corréct - a a 


- The appellant h hag eae not: estab re 


= lished the Government’s. ‘responsi: 
bility for movement’ and resetting ie 
of the steel and forms after orl igitial.~” ae 
‘installation outside of the-tunnel. It 9 
appears. that the bulkhead at the ~~ 
outlet end of the tunnel at Station _ Bue 5 
14+36. had to be. torn. out and ree. 
built because it had been installed : 

“out of plumb” and not because of 


any surveying ‘discrepancies or. ex: | 


| cessively- ‘stringent . tolerances. Im: 
~ posed by the Government... The | 

extra. work. required of appellant 
with respect, to the bulkhead. at Sta- 
tion - 44-25 was off 136 inch because 
~ of the appellants measurement er- 
ror and not asa ‘result of Govern- = 
“ment. action. oe | | 

‘The: appellant ~ 


The claim 3 in nits entin rety i is s denied. ‘ 


Anchor Bars an the Spilloay 


+ Mithoughe a cons deraple: amount | 


of testimony was elicted i in the ap- - 
-pellant’s case concerning the matter 
of tolerances relating to anchor bars - 


in the spillway floor slab which. ex-: 


tended 8 feet into: the rock, no:sub- ._ 

sequent merition of the matter ap- 

‘pears in ‘its, sPosthearing and 1 Reply: See 

: Briefs. a Sat 

| The: Gate ient specifically al- eats 

Iuded* to the appellant’s failure to 

pursue this claim at 633 of its Poste 200 

hearing: Brief. ‘It may be that the — 

appellant hds elected to- abandon a 

the claim, since it failed to font ah a 

to the Gover nment’s assertion. Pagae 
-In any event, the appellant ene ae 

not sustained its burden of proof. It 


oe to us that the. Government ae 


aa cubic yards: a 


158) 


oe adlobinily -demonatréted. that. the ~ 
ee tolerances to. which these bars-were. - 
| -. required: to be:installed were in ac- 
cordance with the specifications and: 
“were necessary to. provide proper: 
. ~ eonerete: cover and to meet the-bond-. 
= See: requirements for the steel; that 
accurate elevations on: the. top: of. 
_. these bars: were of benefit to the ap- 
_ pellant since they held up ‘its top 
_ anat-of slab steel; that the contrac- 
_ tor was. permitted: to. order its: an- 
ee chor bars in ‘variations in length of 
~ six inches and payment, was made. 
Pe accordingly ; and that appellant. was 
permitted to drill holes in the rock: ° 
. deeper than: ‘required: and to install 


: only to the: depth. specified. : 
. We therefore hold‘ that the toler- 


ances: required for these anchor bars. 
were in: accordance with the speci- 


fications, We-also find that the ap- 


e pellant’s, allegations ‘of. additional. 
e é work: in. excess. of that. required - uh-. 
~ der: the contract, are, not substan | 


2 tiated. . 
. The dlaim i is denied. 


OPEN our BXCAVATION | 


- Uhider’ Paragraph: 52 Bia Item 


a No: 3 (Excavation, i in open cut for 


oe spillway and outlet. works), 1 in the 
estimated **2- 


oe ae a includes all excavation. including : 
fee? stripping, performed by open-cut excaya- 
oa a methods, for the following: ~ 


bls Spillway and:-outlet works struc- 
ture es, . including cutoffs and drains. 
D. Outlet works approach. channel. 


sat Subparagraph: 18a; “provides that the © 


- oo. stated in the: schedule are esti- 
mated. - :~ GS 


STEENBERG CONSTRUCTION. COMPANY | 
| “May 8, 1972. ae 


amount of “119, 000 


oe Spillway: and outlet works - outlet : 


prea 


The appelladé’t thas alleged tliat ae. 
was. obliged. to. ‘perform a. large Sa 


“volume a extra: open. cut excavation - . 
“in reck both: at the: upstream: ‘and: | | 
downstreain tunnel face, in the spill: free 

way and at the discharge and ofthe 
tunnel and stilling basin. In ad- a 
dition, appellant elaimnis itis entitled. 3 
to measurement of and’ payment: on’ 
an as-built. basis’ for clay. that it was. 
ordered’ to’ remove in areas where i: 
suitable rock was: anticipated and: 
for unstable rock and clay it had to. 
‘with concrete. (Exhibit: No. | 

47). Tt. contends'that the: Govern- ike 
. "ment: is ‘responsible because: - es ta 


a. Bureau’ pre- construction geological oa 


studies and subsurface explorations: 


used in design reported. erroneously that ae : 
~ mater iaJs in open cut excavation. were es- 
‘sentially and consistently stable. 


D: Pre: construction: information on: exe 


-cessively - unstable: ‘conditions was with: | 


held: from the contractor. 


 @, Bureau plans and rer mis~ - os 
‘repr esented subsurface. conditions in. open, . * 
-_eut-and misled the Contractor to expect’ 


that excavation in open: cut could be rea- : 
sonably~ accomplished ‘by: conventional: — 


methods ‘and. that materials would stand. | 
_at.designed lines and. grades... Fie 
d. In aetual excavation, the Gon acter 7s 


encountered unanticipated solution. cay 


- érns, faults, shear ZONES; ‘clay seams and : 
other unstable and erratic conditions. 


232 exhibit ‘Nos. 47 (September 10, 1964), ST a 


(October ce 1964), 182°. (February. 49; 1965), 2 4% 
In Exhibit. No. . 
' 147, appellant: also makes an. oblique | refer- i 
. ence to. the design of ‘the structures in ‘open = 
-eut'and at:the hearing it introduced ‘certain. 


and 147 (March 18; 1965).: 


pre-1963. studies pertaining. to ‘the design of 


. the outlet works and. spillway- ‘(Appellant — a 
Hxhibits C-16,..C-18, C-24 and C-25). It‘is 
our impression that the appellant no Jonger ee 


pntends. to pursue ae matter. 


@.. The undisclosed Y undepéndable, Perr 
excessively ‘unstable subsurface .condi-: 
. . tions caused unavoidable overbreak (and ° 
-~ ‘underbr ak), (unplanned | additional: ex- 

~ eavation operations and use of more aiffi- ; 
| eult excavation. methods’ than planned. ne naethods- before: shooting. it: ON: the 
 . The conditions also made preparation. for 
° eonerete (€.9., cleanup). excessively. tedi- 
out. and ‘difficult. (Appellant: Posthear- 


< ang Brief, 929-23.) 


saps The Goverumeah ‘asserts. ‘that 
ay there. were no changes or. changed — 
conditions with respect to open cut 
_ excavation, with the ‘exception, of 
~- the fault or. ‘shear zone across. the 
- spillway at Station 6+95, respon-— 
ae sibility, for which was reco gnized by. 
it in Change Order. No. 8 and the 
—. ehain. link | fence provisions “o£. + 
. . Change Order No. 4 hie | 


_~ Posthoasing 2 Brief, 608) 


| Upstream Tunnel Inlet. Portal 


—. The * appellant commenced “he 
oe. open cut excavation. for the up-. 
é stream inlet. portal about Aug ust 15, 

~ -1963;-soon after contract perform" . 

 cande’ began. Mr. Miller testified that. 
_ the contr actor encountered. substan- : 

“bial areas. of unstable material on 

ae each’ side: of the. specified lines. ‘at : 
~- that location. This unstable material 

Poti allegedly would not’ stand to the 
“lines - which. had been staked. Mr. a 

es Miller suggested to Mr. Wilcox that: 

ak, the contractor be. allowed to shoot 

--. the material (marked &A? on’ the © 
left-hand side of Exhibit K-16) 3 in-— 
stead of letting it fall off A 
~~ somewhat similar: situation. was en-~ 
a. countered as to the material on x the: | 


L 23814 Tr. 1556-57. Bxbibit x16. isa abeteh 


~ portraying the excavation behind the inlet o 
- "portal facing: the tunnel. looking dow rostream 
ee (4 Tr. ae ees 


DECISIONS oF. THE ‘DEPARTMENT OF ‘THE INTERIOR 


_ tioning” from within - 
tO ve location. outside: of. the :tip= 
stream. portal, (Appellant Posthear- ees 
- Moreover, a 

according to Mr. Doak, this addi- | 
oe tional Open | cut: work had t to be e per Bb St iin 


- ing Brief, 


x ight side (marked “Br, on Exhibit: ay ae 
>. X-16), except. that. there the appel- Rican 
lant first loosened the material'and) 
forced . it: to. fall. by hand- scaling. oats 


~~ lower portion. (14 Tr. 1557-58). “Mr. ee 
Wilcox appre -oved the method uti- 
lized. upon the understanding that a 
ae the: appellant would be paid atthe 
‘ same unit price as the rest of the | ne 5 
-open cut. for the unstable material sees 
~ removed from outside of the or igi- =e 
“nally staked lines (14 dbs 1116 Fae 
‘The Government, however, did. oe 
aes have original ground cross- -seC= oo 

~ tions gue: of the confines of the... °° 
~ staking: (14 Tr.. 1560) and was un-<.° 
able to measure the scaled off maté- i wee 

nt rial that would not stand to grade. 
eed Appellant. received no payment for 
that excavation (12. ‘Tr. 1827-28). 008 
ee Appellant. contends that the Gove 
“ernment required, additional’ work... 
“at the upstream portal. Although at 
first it had acquiesced-in certain 
sloping cr eated by appellant’s up-. ae 
stream portal excavation which was 
within. the staked lines (2 Tr. Se 
4391), thereafter in: June 1964, ap- 9 
pellant. was called. ‘upon:to.return 
equipment. to that. location. and. ee 
4 perform. substantial additional ex- © aah 
cavation (84 Tr. 8834). Appellant: eae: 
intimates that. this occurted as:a.. | 
result of the. Government’s tunnel 
stationing. discrepancies, following | ie 


the Governm nent’s. extension of sta: 


841-42). 


the» ‘tunnel oe 


ee ee ae ; 


yee 19 opp. 
—- -e, C4116, and C-117.. 


Coe “foimeds in ‘an area. ae it a: : 
oe aly eady tunnelled through the rock © 
ooo (84: Tr, 8884). After that: had been — 
i = done, the excavation. did hot. come | o 
Such, 2 ee Pishe: out on. the neat line where ‘the. 
603. tunnel: coner ete. ended,: but it. was 
~- necessar y to bring it out “by formed, z 

O ae, concrete. to. the intake structure. a 

On cross-examination, Mr. Dosk. 

aes ‘complained that here the: appellant — 

was “up! against the obstacle of rock 

being 00: tight on both: sides”: and — 

us it. “had to pull forms * ei .* and go! 

~ in-and cut both sides of the. portal?” 

In: addition, | 

_ “there was clay leaning on this rock 
_ “that had to be removed and there. 

was also clay on the base area in - 

7 front of the edie ce at, 407 6). 


(36: Tr. 4075-76). 


e Downstr eam. | Tunnel Outlet Portal 


ae “cthecbrding 6 ‘the ‘appellant, ex: ee, 
cavation for the downstream tunnel 

-. outlet portal was characterized by - 
- problems similar to those at the up- 

|. stream inlet. portal. Its ‘open cut - 

tans operation at the downstréam portal | 


commenced about the same time as 


the upstream portal open ‘cut: ex-." 
~” eavation began. Its blasting crews. 

ce “encounter ‘ed. difficulties due:to shear’ 

-. zones and. unstable material. One = 

- a large unstable area Was a. mud seam | 

- that:crossed. both the spillway, ‘area 


, ~~ and the area for excavation ‘of the the top of the 8p illway. tt: began = 


- oe ~ downstream portal face. 204 Mr. Wil » encountering the adverse geological - 
oie - COX: aor ‘eed. that such. a “fault, sean” : 
extended across. the spillway and 


eo _ outlet works and “caused, the terriffic. on 
it b alk “the BE 80,. for the ‘spillway, was com- 
ie pa rea in e ‘pen Sain Bite d fr om natural groun a down to . 


2066; “ Kpbensat’ Exhibit: ‘Nos. 


ATS 5987 a iy 


, es yl : ‘STEENBERG ‘CONSTRUCTION. ‘COMPANY. 
ar May 8, 1972 oe a i 
for oie. ‘outlet “portal of “the ; 


tunnel. 75 es ; 
“Another: area of instablen ee ‘al > 


-occurr ed at, the: upper reaches of the - 
spillway toward’ the top: of the: eX-. 
Cay. ation. for the ‘portal face. Appel- 


lant was unable to hold'the. material — 


os to the line shown’ on ‘Section. C=C of 2 
— the Drawing 526-D-27 02. (Bahibit 
X-2) (19: Tr. 2071-72). eee 


At-the downstream: -portal “Gpeit ‘ 


cut. appellant: found material that. 
“varied from a bad side of gravel. 
on the upper ‘left-hand. side. facing - 
the tunnel to rock varying In har a: : 


nesses and-also with several shear. 


zones in.them” | (34 Tr. 3835). Some — 


of this material had to be moved by : 


blasting and some. by Umaieatt ce 


"Excavation for. Spillway and 
- Stilling Basins _ ie 


‘Shortly. before the: excavation of} 


-the downstream portal . was com- © 
pleted . the: contractor “used bull- if 


dozers and scrapers to excavate the — 


-overburden material on the spillway 
~ (19-'Tr. 207 1).After the downstream 
“portal excavation - was completed - 
‘and. the portal exposed, its drilling 
and blasting equipment were moved. 3 
: up into the spillway area, : 


“In the spring of | 1964. ae é appal-: 


lant resumed open cut operations at. 


conditions which were allege gedly.un- — 
disclosed by the Government. ‘When — 
excavation. fr om Station. 0 +00° to 


a 235 80 Tr, 8095: :. ‘Gover nment Bxhibit t B802 : ; 


- (Oetober's =o Daas 


: elevation 6 022, 1 very aan be sdrok” 
_ was exposed at the 6,022 level (Gov- 
.ernment Exhibit B-303 (May | 9, 
- 1964)). Spillway excavation on the - 
~ uphill slope reached elevation 6,006 

~ hefore hitting bedrock and this rock’ 
owas, “badly. decomposed” (Govern- : 
3 ment Exhibit. Be 308 cane B, 


= 1964) ).. 


“While aril holes DH 1 oF a 


i. iv. allegedly . indicated that bedrock 


would be found at about elevation » 
8B, 010-6, O14, appellant < claims it: “wis - 3 
not. hit. until elevation 6, 006 in the 
bottom of the cut.: Along the left. 


7 side of the spillway cut 1 was found 


rieht side and a sharp bedrock ridge 


was found to parallel the face of the . 
oa abutment. (Appellant, Eeshibit Cc 


263). 


- On one occasion ane ean crew 
ou the. spillway broke into several. 
stnall cavities on the right. side at. 
the toe of the: cut slope: approxi-- 
mately opposite Station 2+78. The* 

cavities were, in one of the severa |: 
mud ‘seams that crossed: the upper 
“reach: ot the spillway. ‘The largest. 
such cavity. was about one foot in 
: diameter and was visible for: a, depth - 
oS oe gneratione 


x of less than. two feet. 


a “The appellant ‘also contend cat 


348 of its Post thearing Brief, that. ane cee te 
| ~ 236 8 Appeliant Exhibits. C-150-155, ° a he 
158 and C-161-161A and Government. Exhibits re 


- thi roughout. the course.of. the open 


 cut-excavation for the spillway and 
stilling basins it “encountered mar. 
net at presumed, final lines. ‘and | 


- DECISIONS oF THE. DEPARTMENT OF. THE INTERIOR 


‘iv ip. 


ae wah: was, * dipuistantly un- oS 
= stable and: incapable of 'standiig to a 
the specified lines: and grades,’ ” Ges 


refers. to’ ‘certain’ notations appears oe 


_ing‘on the Buteau’s post-excavation 
drawings | (Ap pellant. ‘Exhibits C- 
91 “and 'C-92) ‘showing solution — 
; caverns at Stations 2+59 and 2-F 7 a 
“a shéar'zone ‘between Stations 83+90° — 
and 3+40,.a change-of attitude in 
bedding at Station:5+20, and ox: 
itr emely deformed rock hot wean: Sta- - 
tions 6-+90 and: 8+ 10, believed t to be e 

a fault zone288 «+ 


‘Appellant: ede 
that due to its inferior quality the 


> a 6,022, as shown on the log Of DH rock was prevented from standing ~ 


. Instea d of sloping upward: as 
W ae normally be. expected, the 
rock slopes downward toward the . 


to the designated lines and grades 
and. ‘that. its blasting ‘procedures _ 


. were not responsible for any of the 


overbreak in open cut, According to 
Mr. Angel, it is difficult to over" blast 
in unstable rock because the explo-_ 


“sive is dissipated. To him. the prob-. 7 
lem “was that the poor rock was dif- : 


ficult’ to make stand: at almost, any - 
slope, especially- the slope that. the 


| Bureau staked it for” (39 Tr. 4B 54— as 
55). I Mr. Angel’s. statement regard- a 


ing. Bureau: staking refers to the. 


| Government’s erroneous staking of 

the overburden. on: ‘the right sideof | 

‘the patina’ on. ae 21 slope: vather pe 

than a 14:1, “i a 
3 In: addition. to having its open. ‘uit Pec. 

| emascu- he on 

_ lated” by peessay ee becglirc piri eee 


. slope as specified. . 


“completely: 


- B-328-9, B-364-5, B-423-6, and B-428-36,5 
‘depict. unstable and ‘uneyen rock surfaces, as. 
- affected by. the solution, caverns, Faure: shear oe 
“zones: and clay seams. bogs pn ar : 


‘moreover, a 


is dition, “ 


#458]. ° > Se STEENBERG 


. pated - “geological condiipns and, 


7 apart : from: the. ove erbreak. 3 in the un-. 
stable. material, appellant. alleges. 
ve: opened « removal of con;. 
Te stantly. loosening: 237 unstable mate-_ 

pial. ** was relentlessly required .. 


that. 


ee by. the. Bureaw”, (Appellant. Post- 


- hearing Brief, 350). Thus appellant, 
ara claims ‘that on July. M1, 1964, it was: 

7 . require ed- to scale .the side: oe the. 
2..: portal which it had done previously. 
on March 10,.1964.2** On the sloped. 


portion - of the spillway “ ‘continu- 


ously”. bed ding gravel is said to have. 

7 required. several scalings without 
reference to what the neat line de- 
> sign called for. (84 Tr. 3838). In ad- 

- ‘constant” increases in ex- 
.cavation and concrete backfill were 
- allegedly. necessitated, by. the “ex- 
unstable. material, and 


7 cessively”” 
| cleanup. of loose material became an 
“unending cycle.” "9 280 Falling. mate- 


eae rial. also posed a, problem for the ap- 
15 pellant (34 Tr. 8836-88). . i 
. In the stilling basin area aot the — 
ae outlet works and: in the stilling basin - 
ae. for the. spillway, appellant. encoun- - 
_ tered beds of clay and gravel which 


it had to remove to get. down to suit- 
able material (: 34 Tr. 3840-41, 3846). 


on In the process. it. had to go beyond: 
o the lines staked’ for excavation. - 
ee the excavation went, below | 


"Bar ‘Unstable material fell: aaa was removed 
- on May 6, 1965, May 10, 1965, May 25, 1965, 
June. 3, 1965,..and June: 9,: oe (Appellant 
- Exhibit CH104). 

888: Appellant Exhibit C104 (March ® 10, 
1964. aud July 21, 1964). Additional ‘scaling 


pore. after previous, Bureau approval was allegedly - 
ie - required on April 16,1965. 
~ 1... 1 28 Appellant ‘Exhibit’ C104 (uy ol, 1964, 7 


August: 831, 1964, September 4, 1964, see 


a ee » ber iH, 1964, and. one 17, ange) 


CONSTRUCTION: 
iM ay. 8, L972 


Brief, hia 


COMPANY ee ae 


~ the planned pO appellant had ‘to. - 
backfill the areas with concrete. 240°). 


The depth, of: those. holes beyond . . 


| planned excavation was upwards OLA 


two: feet. According to. ‘Mr. Doak,. 


the catise of the additional depth Of a. 
excavation. beyond specified lines ii | 
the stilling:basins was ‘not due tothe 
appellant’ Ss: ‘drilling’ and” blasting Bie 
- procedures, ‘but resulted: fr om. “clay | 
-glips ‘and: soft ‘rock’ and semi-rock — ‘ 
slides within thearea. of the founda- es 
tion” (85 Tr. 3897). oe 


Particularly in the area 1 hate! Sa 


: bad clay’ slip” was present, the Bu- - 
rea allegedly subjected’ appellant. “A 


to: “unreasonable ‘and’ repeated” - 


| cleanup of loose material. Accord- 


ine to Mr. Doak, when appellant | 


; attempted to clean. the rock prior to — 


the concrete pours, the: rock would 


shatter and_ pa: nore one. a 


(36 Tr. 4080). 


‘Finally, fig appallant scntends ; 
that its open cut excavation work 


was hampered by the: Government’s 
actions aid omissions. affecting the» 


core trench (Appellant: Posthear- 


ing Brief, 858). Tt was required. to 
stockpile open ut. excavation and 


was thus unable to carry out its. 


planned ‘program of ‘transporting 
the excavated material directly to 
“be placed i in dam embankment.'Asa- 


result. at bad’ to perform unplan- a 


= 20 Tn both the outlet. ie stilling Basta. ; 


and the spillway stilling basin, appellant was 

required to place timbers against both the rock» _ 
and ‘concrete forms in an effort.to minimize  ~ 
the amount of rock which: repeatedly: slid down = 


into the areas and damaged the forms 34 Tr. : 
3839-40). 
AV 36. Tr. 


4080 ; "Appellant Posthearing z 


A s way. 
~~ plane, also referred. to as a fault or’ 
— shear~ zone, angled. across. the 
. _ spillway — excavation at approxi- - 
mately - Station’ 6+95, then | pro-- 


on -B426 and. B~444 and Appellant: ‘Exhibits 


: ae multiple handling of the mate: : 
> mee Bag oe Pe ag ee 


“Change ¢ Order No. 3: 


7 -Duving the open out excavation: a 
bedding plane was encountered: 
_» which extended beyond neat. lines. 
from the outlet. portal end of the 
ee outlet works tunnel across the spill- 
bedding - 


excavation. This” 


we ceeded across the top. of the nose of 


:: rock between the: spillway. and. the’ 
~ outlet. tunnel portal - at. approxi-. 
mately. Station 14436, and then 
~~ erossed the . outlet. éunwel. area 
roughly. at. right angles.’ 244 Tt, con-. 

stituted an exception to the general 


. S, attitude of the bedding. © 


aad By Order for Changsé] No. 3 3 (Ex 

| on No. 4), the appellant was di-- 
i rected. to. remove the material out. 
side the neat lines and overlying the. 
.. downstream side of the plane. The 
: - mnaterial overlying the downstream. 
_ sideof the: plane from Station 3+20- 
to! ‘Station. §+50 consisted. of broken: 
- and shattered rock. The condition - 
was such that an unstable structural . ° 
. condition would have existed if the . 
-. “materials outside the neat lines had: 
‘ _ been. allowed. to remain. The con- 
~ tracting officer determined that the. 

_ ee loose rock would have en-  ~ 


2 Appellant ‘Wxhibits c-104 (a uly 2; 19 64) - 


| and 243 (May 11 and June 24, 1964). 


— .  f%8.Tt created «a. thin - brecciated © zone” and 
a sharp. drag folding (Exhibit’ No. 251, par. 44). 


“248 See: ‘Government | ‘Exhibits. B-357,. B-425, 


3 C-115, (CAT and C-158 (photograph 4) 


_ DECISIONS oF THE. DEPARTMENT OF THE. INTERIOR, 


While 


, “dakger ed. this structures Ae (Ex. | ae: 
hibit: No. 221, par. 60). He directed 
that papmens for the material. eX 
“cavated be made-at the bid price for =~ 
Item No. 3°in the amount of $1. 7 ae —... 
per cubic yard. Cross sections were 
“taken. ‘of the shear zone area cout: os 
side of the neat lines. of the struc- °° a 
tures: It was found that. the addi- Re. he 
‘tional excavation amounted to 2,379 
~ eubic yards, for which. appellant: i: 
“Was awarded the sum of $4,091.88. ie! 
Thereafter the contracting officer 
considered whether the condition ~~ 
constituted a changed condition un- ore 
der Clause'4 of the General. Provie ©0000. = 
sions’ (Exhibit No. 251, par. 45). ee ane ee 
that “the. .-200. °. 
change of bedding attitude prone 
" Wided iba slightly different ‘condi- 26) 
" tion,” he noted that no explor ations a ae 
- were conducted inthe area eitherat 
~~ the spillway or diversion outlet. He sa 
held, therefore, that the specifica- © 
tions did not portray any conditions. 
relative’ to the area. and ‘gone? ae 
; quently could not. be misleading. oP 2 
He also found that. the attitude of "See, a. 
‘bedding aS. shown ona limitednum- 
“ber of.outcrops in Drawing BQB-D— ory 
2752 (Exhibit. X-4) is correct and. 
conformed identically with condi- =. 
tions encountered. during. construc- i 
tion. He ‘noted that no extrapola- Se 
tion between. outer ops was: either er 


acknowledging” 


indicated. or. implied. | 


Change Order No. 4 


mc) LD. ae: 


pie to. a hazardous “eoiadition ak 
from loose and unstable rock ina 
layer of overburden: on the’ right - ge 

- side of the spillway excavation: ‘be ee 
- tween Stations 5436 and e +18, 8, be 


Pr, 8185). 


oe. 


| STRENBERG CONSTRUCTION ‘COMPANY ol 


ee = Atay 8, ‘1972 . | eee 
See tha spring ; a 19 65, ae “Cont: a and prof ( ( Appellant ¥ Posthearing 1 Brief, fet 


. - ernment directed the. contractor to | 
oe “cover the slope: with wire mesh fenc- | 
| - ing to. an approximate width. of 35°, the: appellant Thaintains | that. the ~ : 
feet. (Exhibit No. 160) * The slope _ 
is shown on- ‘Government Exhibit 


_ B-378. The Government furnished 


; : suppor 


~ Over the apraians protest: (Bs: . 
hibit No: 160A), the Gove rnment . . 
; issued Order. for Changes. Now 4A, 
oe ee (Exhibit No. 3B). to cover this work. : 
oe («wat provided for. | “payment in- the: 
~ lump sum of $1,848.17, and $7.56 for | 
aoe furnishing and handling cement (at — 
the unit. price of $5. 04) ‘under ‘Bid 
Tem 34. It also allowed. appellant. | 
and extension of eight. days in the 

= . time required for performance. — 
"The appellants’. Position» is. that 


i. this change order:. | 


does not recognize and provide 


re erieiue ion and. time ‘extension for. 
~ damage to. forms, replacement: and” re per 
~ 246 Appellant” “Posthearing * Brief, 436. eee ae 
though dated. ‘April 80, 1965, Change Order — 
No, 40-was- not: received ° ‘until: ‘September’ (a 
"1965. (Bxhibit | ‘No. 208).'The Government. as-— & 
serts that the reference to change order. Ane 
: ‘ Re Exhibit: C209. did’ not apply: specifically. to. 3 
” Change Order No. 4 but to all change. orders 
‘and, furthermore, that. -C~209 was ‘effective: 
soo) only. until: the: end of Fiscal Year: 1965 some. — 
on. VAD days later. (Government Posthearing. Brief, . | 
The Government ‘Inaintains . that the.” 
lapse in time between completion: ‘of the work . 
. directed and the’ issuance of Change Order. 
* No. 4) “was due. ‘solely: to the-time consumed =” 
“in. processing’ the order: through the various 
- ‘Bureau | 
Brief, 527. ). The question. of the: Government's ce 
~~ delay: in the issuance of ‘Change Order No. 4 
2 A is taken ‘up infra in note 405.0 | Sant 
"24 Although there are: some. 23 “pages “of | 
eo dteaptoe prepared plats, as well as numerous. ~- 
_. Government cross-sections and. “survey notes, * 
- and. many ‘pages. of: testimony Sti the record | : 
. on the’ subject of the. Government’s survey.” 
“pertaining to. open.cut, appellant's. failure’ tor 
» refer to this material in its Posthearing Brief 
eS Jeads. to. ‘the conclusion: that: its. postion, An 


a | aligninent: of forms and. ‘spillway. cena - 

> related™ to. . 

ee changed conditions. and Bur eau stakiig 2 

ee 1g errors which made this. extra: work neces- . 
eae sary (Exhibit No. 208): 3 | 


this. work: and’ ‘the. change 


- : : The appellant change s spsisaly 
- that the contracting officer: ie 


eRe ‘Totally ignored the contractor's: 
arbitrarily : 
selected his own cost figures and, made no. = 

| payment for foreman’ s time’ or the ‘diffi- 
cult and. perilous’ nature of the work and* 


material: and.’ ‘cost. figures, 


: did not even n include markup 4 for overhead 


os 283 Ve, inden teatinee: énat at Sidon aoe - 
gota the slope was 144°:1 and 1:1. at Station 6+59. as 
. - The-actual- slope excavated. was. generally 1:1,. 
- but at Stations 6+-59° and 6+20.the actual. - 
‘ slope was considerably “steeper than . 1 os (74 re 
“A. note on: Government “Eixhibit- 
» B-378° indicates the: wire mesh -as. extending; 


“from. Station 1 5+50, to Station eae 


(481). 


“) B28) 


In addition: as ati supra, a 


“issuance of: Change’ Order No. 4 and s 
payment. therefor were. “deliber- 
ately delayed” » until September 1965 | 
thie fencing, rock bolts, anchors and “because. the Bureau did not havé 
as iat funds to pay. for. the change,” a al- 
~ though the work was performed. 3 in 
April and 2 May 1965.746 Appellant: | 
~ bases this assertion, in part, on a. 
~ Government telety} pe message (Ap- : 
. pellant _ Exhibit C209), . | 
June 16, 1965, which, included: 


ated: 7 : 


We will: advise ‘shortly: it other ee 


= can “be” transferred. -Withhold ‘change © ; 
order and reapportionment, until advised : ae 


Qu anititi es 


“The: “appellate ag alleged t ‘thas oo _ 


_ the quantity. of open. cut excavation r 
. computed. by the Government: was 
deficient. 


ral 


By mneans of. plottings _ 


offices: se (Government: Posthearing’: 


Kas, 


: bg Mr Cu - depicted’o on. ‘Exhibit 
: the appellant — sought .to 
Re. demonstrate a plethora of serious — 

: “Bureaw survey errors | 

-crepancies.’ These’ are said to have: 


| and ‘dis- 


rendered the Government : survey in- 


: adequate. for the purpose of measur- 


. Ing pay quantities (44 Tr. 5019-20). 
In addition, the ‘staking: supplied 


the. contractor’ Was. allegedly inade-— 


quate for control of excavation and 
“requir ed [it] to excavate by ap- 


| pr oximation;. and. later’ to. ‘perform i. 
_ expensive and time- consuming addi- 
-. tional 
= ‘remedial \ work oh ¢ Appellant Exhibit . 


excavation | “sealing: 


— X-48A, p De 


° Exhibit: Xess: is a series of 28 
| plats prepared by Mr. Curd relating 
to open cut excavation for the up-— 

stream: tunnel face, the downstream. 

_- tunnél face, the'spillway, the shaft - 

= house, and. the roadway approach ys 
tothe: spillway bridge. Data:used in. . 

_ preparing the plats were allegedly — 

derived from the contract and from, 

ug eproductions. of: Government. ‘Sur- 

- vey documents ¢ Appellant Exhibit : 


ay Exhibit X-48A).. 


-. In Exhibit X48A. (an: ecpiana ; 
‘ion or summary of Exhibit X48). 

_ the appellant-alludes to staking data > 

. ayhich contain 22 instances in which: 


the stakes ‘were set either above or 


this: regard ‘has been. abandoned, as. the Gov- 
ernment: has contended, particularly, since: the: 
appellant ‘remained ‘silent :in its: Posthearing 


Reply Brief. inthe face ‘of such charge. 
, 248 Mr; Curd had been in charge0f a- survey 


| party for the Government at Lost Creek. (15. 
His employment -by ‘the Govern- 


Tr, 1636), 
Ment was subsequently. terminated:.on  Au- 


“gust: 15, 1964,:as a result, -of' a reduction in | 
7588) .- “He. thereafter: went to :— 
work’ with ‘the Midtown Corporation, of. St. _ 
ae Paul, Minuesota, about. September. 4, 1964 (15 | 
Pp. 1637). on: Fuly: 1; 1967, 


force (69: Tr. 


os by the ‘appellant a Ti. ae 


"DECISIONS, OF: ‘THE. DEPARTMENT oF. THE INTERIOR | 


“and : 


analyses . of 

XH454 

he. was. employed. Appellant. Exhibits S47 and. KATA bavceee 
canes ‘to borrow... Esa Pies Sede | 


79 ED: :: 


eles eanal ecm: On Plats 2 

and: ie Sections Band HW ‘pur a 

portedly show cut stakes below orig- 
inal eround and Sections A, Dand 
-E, cut stakes above original om 3 
_ Alleged discrepancies between stak- 
ing data and. surveys of original - 
_ ground. are plotted and pointed | 

out.2!. Tn: addition, appellant refers: 
| to areas (Plats 10 and il , spillway) re 
in which no staking information 1 18 
shown in the data. supplied and to — 
areas for which the. Government i in- 
ie terpolated original ground from. a 

topographic map. ‘The lack of origi- 
nal ground in the upper part of the 
spillway, shaft house, and approach | 
to the: spillway bridge made accu- = 

rate quantity. computations impos- -- 
| sible accor ding to Mr. Curd. (Appel : 

Jamé: Exhibit. K4BA, pet). 7 


At the hearing: the Comauiett 


sought to introduce into evidence A > 


analysis * of. Exhibits X48. and - 


KH48 A contained in a. “document” - 

; identified as. Government Exhibit - | 
B-553.25" The hearing official defer- 
veda ruling on the admissibility into. 2: 
evidence of Exhibit B-558 untilthe 
matter’ could be considered by the 

_ members of the Board participating <i 


in this decision. (IT Tr. 8611-12). - 


| The Board has done SO. 


The Board: has. substantial. le 


tude 1 in the a area. of admission or: eX- ; 


“gio See. ee Exhibit gabe “yp. 9-5, 


“Aecording :. to appellant, at. centerline point 
15-155. there is a variation. of four feet in 
elevation. between radial and cross- -sections:, 
250° Government Bxhibit, B-553 also: contains ee 
‘Appellant - Dxhibits X-45.and.. 


‘relating - to. dam: embankment. and — 


cee 


© clusion « of evidenen? ae Ta a. ‘case of . 
this. ma agnitude. ‘and. complexity, : 
where: the Board. must. deal. with a 
oy voluminous: record, the Board: will 2 
exercise that isere tion. and admit 
into. evidence such items. as appear 

~ designed to enhance its understand 
ee ‘ing of the i issues and assist it mate- © 
ae ‘rially” in. the. performance. of its | 
aA functions. 282 
* _B-353., pertaining to: open cut ex- — 
_ > cavation is shepeby admitted into - 
a evidence. eet ee eS — 
oe The. contractor omens thet. ie: 
< encountered’ excessive open. cut .ex- 
ees The contracting officer | 
found that the + open cut excavation . 


Government Exhibit 


~cavation. 


ee pamaestiag for the overburden 


— 251 1 See Alison ‘4 Haney, } It ne.; “TBCA-587-9— 
/ 66 (July: 24, 1969), 76 LD. 14, ‘149, ae 


__ BCA par, 7807, at 36,262. 


ri or 


and ‘comment thereto. 


we “258 Paragraph able of ‘the: sbéctfidatio ons eb! 
‘ -erns computations and payment of | open. cut. > 


in pertinent. part. it provides as follows: 


a, General —All* open-cut., excavation ° Tes. 
“> quired for the: dam : and * ‘appurtenant’ aworks:. 
- shall. be; performed. in accordance with: the -. 
. “provisions of. this. paragraph and. ‘Paragraphs 
. BQ and. o4, 4nclusive. Open- cut: excavation in| 
'. borrow areas shall bé in accordance: . swith. 
“Paragraph 59. Excavation shall - “be made : to ; 

_ “the: lines; grades, ‘and. dimensionsshown:on ~ . 
the. drawings or. established by: the: eontracting : 
‘officer. ° During the. progress of | the work, it 
may be’ ‘found. necessary ‘Or: desirable ‘to.vary 
bebe the slopes, | grades. or. the dimensions of the .. 
on “éxeavations. from those specified. herein, Any. 
. increase or: ‘decrease: of qualitities excavated: as.. 

a result. of such variations will ‘be. included» 
in the ‘éstimates which shall be subject to. 
the: provisions of Paragraph 18.. ‘However, if -.. 
_ , the, contracting . officer: determines . that. ‘the - 

- contractor's costs of performing the work will 
-.. be increased by reason. of such ‘variations an_- 
-- equitable adjustment. will be made to. cover | 
.” such inereased costs; Otherwise,-the work will. © 
be paid: for at the unit price. pid. therefor in. : 


“SrbENBERG CONSTRUCTION COMPANY 
ee ~ May. 8. 1972 a" 


on ‘the: right ede. of the ‘spillway, a 
which was staked onai:islopein- | 


stead. of a Lig: 1 slope as specified i in es 
the contract ane aa No. 251, as 


(BBY. wee annie: 


the. sctiedule: peoardless of stich . variations. Z 
cexcept. as may” be covered. under Paragraph | 18. 


“AT: necessary. ‘precautions, shall be. taken. 


to. -_preserve the material below. and, ‘beyond ao 
* the established. lines of all excavation in’ the | = 
soundest - possible . ‘condition. 


ineluding. ‘shattering of the material beyond. 


~ the required excavation lines, shall be repaired. 
- at the expense of. and by the contractor. ARDY: _ 
and all excess excavation for the convenience 

- of the contractor or-overexcavation performed .” 
_._ by the contractor for. any. purpose. or reason, .. 
except as may be ordered’ in. writing. ‘bythe . 

contracting : officer, . 
to the fault of the. contractor: shall.be at. the s. 
“expense of the contractor. Where. required. ton: 


for the spillway, tunnel inlet, tunnel - complete the work, all-such éxcess'excavation 


ks _ outlet: and stilling basin was staked 
* Ine accordance. swith. the: -specifica- - pense of and by the: contractor :. 
That: payment will be ‘made for. cement used 
in concrete. placed to. refill” such eXcess exca- 
“vation or: overexcavation unless such’ excess.” 
-excayation or. overexcavation . is caused by . 
careless _ excavation. or is. intentionally - ‘per- 
“forméd for the convenience of the contractor — 
i to facilitate. his operations, as determined. by 
“the contracting officer. Slopes” shattered - Or 
loosened by ‘plasting’ shall. be taken: down at 
the expense’ of. and. by. the. contractor. . 
AID excavation for. embankment and. struc. 
ture: foundations" ‘shall’. be performed © inthe - 
dry. No. excavation shall be made. in.frozen. — 
materials without. written approval. No addi- 
tional: allowance: -above the . unit - prices per 
cubic yard bid in’ the. schedule. ‘for. excavation 
willbe, made on account of any: of. the mate: 
“tals being wet. or frozen, : 


‘and: whether. or: ‘not. due - 


and. overescavation | shall be. refilled” “with, ; 
materials furnished - and placed at ‘the ex- .. 
Provided, 


io “Where not .to' ‘be. covered - with eancicee » 


or pervious, blanket, excavations in’ open cut 
‘shall. be made to: the full dimensions required. _ 
and shall be finished: to the. prescribed: lines. 
and, grades, except. that. individual. sharp. points. 
of. undisturbed: ledge; rock ‘will be permitted. to: 
extend: within : the preseribed. ‘Hines, not. more. 
_ than 6.inches.. : 


ue Structure reo ~The bottom and ae 
side. slopes of excavation upon. or. against which 


. concrete. is: to be. placed shall. be: excavated. ton =: 
the requir ed. dimensions as sliown. on. the ar aw- * 
-ings-or established by.'the contracting officer. — 

‘No.material will be: permitted. to extend within: 
the. neatlines Of. the structure. If, at any. point . 
4 in excavation, upon written” orders. from the 


“Any damage to... 
the work due to. the: contractor's operations, : | 


"DECISIONS or. THE, DEPARTMENT. oF. “vet INTERIOR 


800 


. Tb appears reat 4 im some o instances: 
ae the | appellant. excavated outside: 
a these staked lines and i in other cases. 
its final excavation: was inside the. 
staked -lines. Cross’ sections: of the . 
tunnel’ inlet. portal, tunnel’ outlet — 
| ae tal, stilling basin and spillway 
eré taken so that the actual volume - 
: ixcivated in those. areas. could be . 


computed. 


a Mor, ‘Moore; who 1 was. responsible 
for: computing the: ‘quantities. for ; 
: > payment, ‘testified that. he did so on™ 
the basis of the material‘actually re- 
-. moved within the neatlines or’ pay- 
lines. If the appellant: did not re-- 
move it, although it was: within. the — 
a ‘neatlines, no payment. was allowed. 
_. No-payment was: allowed either if 
_. material ‘outside the’ neatlines was 


removed. a a 
‘With~ reepeot to tunnel” 


- contractor: peared was di 462 cubic - s 
“yards2**: The “quantity within the © 


~ eoutrecHig 6 Mice,” ‘material’. ‘is: ‘excavated: pees 
yond. the limits required’ to. ‘receive the’ struc: - 
. ture, the’ additional excavation shall be filled: 

solidly with. ‘concrete. Payment. for such addi-» 
tional excavation will be made ‘at’ the unit | 
ts price per « “eubie yard bid in. the schedule for 


excavation for the structure: ‘involved... Pay- 
ment’ for concrete placed’ jn ‘such additional 


a excavation will be made at the'applicable unit ‘” 
“price per. cubic yard bid. in’ the ‘schedule for ~ 


concrete in the. structure involved. : Excess 


- “excavation performed:for the convenience of. 
-. the contractor and ‘overexcavation ‘performed. 7 


~by: the. contractor. for any purpose or reason 


without: written | ‘orders: of the’ contracting. 

- | officer, shall be refilled’ with “concrete fur- © 

nished “and placed at ‘the: expense. of anduby: ~ 

ee the. contractor: subject. to the provisions- 8 

is “Subparagraph a. for payment for cement.” . 

854 See: Appellant’ Exhibit C128 and eacscaeae ae 
a vals _ B-569. 


Nou! 25, aan 54. iat 


a “falet: 
“portal open cut, the actual: quantity ve 
ing-a 14:1 excavation slope. Al- — 
though it was staked for removal, 
payline. or neatline was 8,274 cubic the. Government. sections-and model oo ae 
yards, The quantity not removed show that. the appellant did: wot 
within’ the payline was 8,080. cubic: 


/- yards: OF the total quantity apeel 





2198" “ED:, 


‘lant. ‘actually’ enor, 5 194. cee a 
- ‘yards.were rethoved. from within the. 
: neatline and. 2. 268. cubic yards were 

“actually removed from outside the : 
payline. : | 


“Mr. Wilcox eicpresssdl the Sptiton 


| fie the ground. was staked as called 
for. ‘by the. ‘specifications C7: Tre. 
: §890-91). The: Government, how-_ 


ever, contends that the contr actor’ 


did not excavate in accordance with ~~ 
the contract. (Government | Post- _ 
ie hearing Brief, 240), At. the steep ss 

_ aves ‘straight ‘above and to theme: | ean 2 
: inediate left and right of the tunnel 
opening, the excavation is consider- ee 
ably: inside: the staked paylines. 25 . 
‘The excavation is more in. accord. 
- with the. paylines 2 as. it proceeded oe 


outward. : ae 
At the top. of itie “lose, the specifi oI 


-¢ cations indicate a large area of ma- ~~ 
~ terial. classified as overburden. hav-". © 


: actually. remove a L groat deal of uns oo” 7 


material, ase 


As for the oiitlet oon open. cut, _ 
the quantity within theneatline was | 
7,188: cubic yards. The actual quan-— : 
tity removed iwas 6 227 cubic yards. : 
Of that. amount, 5,409 cubic yards 


were. actually. excavated within the 

payline and 818 cubic yards were re-_ 
moved from: outside the neatline. A - 
total of 1,7 79. cubic yards was not 


removed from within the payline. a 


With. respect: to the outlet works ‘, 
stilling. Basins the austiey ests 


35 See Exhibits X56 and XBT. 
258. See Bxhibits : 56, : “E57, 


“C=80° cand : — cg 


ee “m: ated inside, Ave payline w was 5 16, 802. 
ae cubic yards. The. actual quantity re- 
nie moved, however,. was 18,818. cubic — 
. yards. Of that. amount, 16,662 cubic ~ 
a yar ds. were. actually. removed: from | 
within the paylines. Thus, 140 cubic ~ 
yards less- than the estimated 

es amount. were. removed. from within 
oe the neatline. The: amount T removed . 
Se om. outside the paylines was 2 016 


: cubic yards. 


cs The. overbreak - “qusatity fom 
: out Government. Exhibits “‘B- 536. and’ 
“i BEB8T. indicates ‘that. ‘of the 4,306. 
oe ~ -eubic- yards” ‘of. ‘excavation’: outside _ ‘ 
arte the neatline,. ABB: cubic: yards. were His position: was. ‘Hing. the. material: 
in the floors which had t to De. alle = 
vent a or a the etn - Tr. 1314~ 

ueeae o “at Government pxbibits B- 586 and B-537-A In AB) . 7 . 
: - ae a 36 tr, “40425 “6 Tr, 6811; “80. Tr, . re 
ere a 8958 ; Government Exhibits B-456, B-448 and: 

ae Pas pean Exhibit t C-158.. hoe 


| STEENBERG: CONSTRUCTION ‘COMPANY oe 5 
a se is — May.8, 1972 - ie ee 


represented. 


“with. concrete, “The refill. “for: a 
; overexcavation averaged 0.57. foot 
between Stations 2+30° and O+85, 
1. 18 feet. between. Stations: 2+85 — 
and 7+87,.0.90 foot between Sta- 
tions T4387 and T+76, and 0.86 foot © 
between. Stations. T+T 6 and 9+10. 
‘AS we. have-seen, the “spillway se, 


survey data, show. several ‘instances 


of cut stakes. higher than or lower. 
| : ‘ ~ than original ground. ‘According to ° 
mae calls appears: that. in. he. wilting. 
vie  Basih, of the 2, 016° yards. of over=: 
oS excavation, 101.49 cubic. yar ds. had 
0. to be refilled. with concrete?” The: 
ae Government; however, reduced the 
. amount of concrete refill by allow- - 
le ing. the contractor to substitute: 
_ gravel in ‘the ‘area ‘between the two_ 
Pia “drains in the. floor of the oo 
ray basin.’ 2B | 
oe "Finally, with respect to the spill- 
ae way, the quantity within the pay- 
_ | Tine’ expected to be excavated was 
+ 99,969 cubic yards. The actual quan- 
os “tity. - excavated «was. 104, 275° cubic. 
yards: Of that amount, 95,278 cubic 44). 
yards were. actually’ removed from - 
within | the ‘neatline, . 4,691. cubic : 
ae yards were not removed . from with- . 
in the: ‘paylines ~ and: 4,306 cubic — 
-e yards. were removed from ene e 
or EG. paylines. ee ee 


the Government, nearly. all of them - 


‘The contractor shas elie alleged : ; 


that. on: August: 185 1963, it was: div : 


rected ‘to’ excavate. in two. triang Ur. 
lar-shaped areas: at. the. ‘upstream = 
inlet portal: face- shown. on its Ex- ~~ 


_ hibits O-113-and C-114. ‘The ‘mate: 
rial there ‘was said to: be so porous. ~ 
that during the drilling ‘for the . 


blasting operation “Blow. ‘air? could : 


~ be seen being. emitted from the rock © 


face: (Appellant. Prehearing Br ief, 


Iti 1S vuniipuiede ia this wninkérial ee 


is outside ‘the | staked. lines. Mr. oa 
Miller. ‘testified. that Mr. 


Wilcox | 


= ected the contractor to remove. — 
- (22° Tr. 2444). J Mr. Wilcox has =. 
8 admitted. that he was aware that. the 
‘contractor planned | to remove this 
material and did not object, but he. ~ 


denied that he directed appellant. to. 


do so (42, Tr. 1816-17; 79 Tr: 8896) ; 


was “no different”. than that shown : 


250 Government ‘Posthearing ‘Brief, “246-47, Pak. 
citing: ‘Mr. -Miller’s . testimony, at 19° Ty: 


instances © “where | the — 
contractor disturbed conditions be- “¢ 
‘fore. survey was’ taken.299. | 


‘in connection with a. contractor haul road. ee 


as 302, | Ss - DECISIONS. 


7 “re Wilcox’ S: nai eee | Appellant : 
Exhibits (C=245, C246 and C-247) 
‘does not indicate any such ‘order to’: w 

the: appellant on August 18, 1963. ~ 

- Both the Daily Construction Re-: 
~ ports and Mr. Wilcox’s diary con- 
tain reports of a conversation on’ or. 
about September O4, 1963, 3 in which 

Mr. Wiléox ‘is shown as havi ing told. 

‘Miller’ that the ‘Government 

- had not‘ordered this excavation’ and’ 

- would 3 not authorize ‘payment, for. 


Mr: 


a it. mae 


Tune 9; 1964, 


Pp 243) 


| “97062 261 indicates that ‘from Station. | 
4495 to Station 4434, excavation. . faces * 
in the rock is to have'a 1:1 slope. 
~ from a subgrade. width of eleven, 
. feet, including 4 clear “distance of 
~ one ‘foot’ from the base of the. stiuc- 
_ ture to the toe of the slope. From’ 


Station 4+ 34. to Station 4436, éx- 


cavation | is to be the. same except 


| that’a an, elevation bane in 1 the sub- . 


: 260 Goverment. ‘Exhibit. Be -302 2; “De 29 “Ape 
7 péliant Exhibit C-245, p. 88... : 

*01 Hxamination. of Sections BB, OG and a 
FF oD. Drawing 526—D-2706 shows. the. water 


“ opening. golng, from: downstream to ‘upstream; 


. from a circular shape: ‘to a square in nine’ feet 
from Station ee bd Station hares — eee 


oF THE ‘DEPARTMENT 


. “ignother deus arose “when it ; 
was discovered that'a portion of the: 
tunnel. and, portal’ ‘excavation: was: | 
too small to accommodate the tran- — | 
sition to the intake. structure. Mr 
- Wileox described. ‘the. problem ib : 20S 
° his? ‘Daily Construction Report. fOr a8 
as “insufficient: rock” 
. excavation at the inlet portal where 
- they are placing rebars forthe last’ 
 ttinnel placement, and are slso get and, the floor of the outlet works 
~ ting’ ready” for the intake’ ‘struc: 
~ ture” (Government, Exhibit: B-208, o | 


or. THE. INTERIOR — a 


: grads ince ed His width to ie = : 
: feet. At Station 44-34, the left side | 
was: about. ‘nine | ‘inches. tight, the) 


right side was about. two feet tight” 
and the slopes on. Poth sides were a 


steeper’ than Lei, - 


“In view of the tightnsas the‘ con- ge | 
tractor” was told “to take it out” (79 
Tr. 8933). The contractor there-. 


upon, according to the Government, 


“moved in & spréad.: of heavy, ex- 


= cavating: equipment. and. excavated. . 

out the entire area.” 262 The end re-. 

‘sult was substantial Lococo | 
as. BO): ede : 


" Desision 


~ Cleanup « 


er 


Government. respecting cleanup, of. . . . 
the: rock, preparatory to placing 
- concrete in the floor of the spillway fe 


: stilling ‘basin, are said to have been ar 

unreasonable (Appellant Posthear-, a 
. | “ing Brief , 356). The provision, of the’ ee 

Section F -F on Drawing ,526-D- specifications | applicable is. Para-_ a 


graph 98h. ‘which call for “all sur 2 


a aoe = 


| * against - which - =. 
concrete. is to be. placed > to “be free : 


_ from. standing water, mud’ and: de- 


bris” and “from oil, objectionable ; 
coatings, and loose semidetached, or 
unsound fragments.” ‘ 

The appellant has not ee that | 
the: Government imposed require- | 
ments which exceeded the provisions: 


of 93b: On the. contrary,. there: apr. se 
- = to have ea instances. id 


ms 36a. iGovecmeie Posthearing Brief, , 252, citing: — e ee odd 
Government ‘Exhibits B56, _B-566 and haere 2a 
567. Oe ee 7 a 


[79 “LD. ¢ eee 


The requirements specs a th ae 


1964-65. - 


et winter, 


1x Doak testified, oe the’ Govern’: 
_ “ment actually relaxed’ those: provi- 
— »sions'to the advantage of the appel-— 
— > lant (36 Tr. 4030). The record does 


demied. ° 


‘Sealing Slopes 


publication, entitled. “Safety Re- 


: quirements © for . Construction’ by . 
Contract,” (Government, Exhibit B— 


- 338). Paragraph. 14-10: of Exhibit 


 ~ : B-838, which relates to. open ex- 
_ cavation, provides that the sides “be 
_ . sloped to a:stable angle of repose, 3 
~-stipported by sheet. ‘piling or: ade- 
quate .shoring”. where. danger of. 
_ slides exists and workmen’ may be 
endangered. Under Paragraph 5la. 
of the specifications, “T's ]lopes shat-. — 
tered or. loosened -by blasting” are. 
‘to “be taken. down: at the expense. of 3 


and by the contractor. 4 


sible under the contract. for scaling 7 
| or taking down all materials on rock: 


“(which are 


— mInaterial. would: slough off the slope during the 
it. was an unreasonable expectation, 


“STEEN BERG CON STRUCTION. ‘COMPANY 
ar | May 8, 1972 


‘elope’ which were S found: to be loa8e. ; 
during’ construction. The amount, OL 
: sealing required fell within the pur- - 
J view of the contract.. ie ie 
not support a finding that the Gov- oh, 
ernment was. ‘unreasonable or. that | 
| “the: cleanup requirements’ were im-=~ 
ane to. observe. tae * The claim. is. 


“Ridge of Rock” 3 
“The Poprieae ee contended ‘iat ge 


it was. unable to: hold: to neatlines.. 
the ridge. or. “nose” of rock mate-. 
vial. between. the: outlet works. and: 
| Co aa spillway.” age However, . as: can..be ‘ 
a * Appellant S. ree respect. 
ing the necessity for sealing rock — 
slopes. are without: merit. Tcerpo: 
. rated into the-contract by. reference, 
pursuant. to. Paragraph 10 of the. 
- Gener ‘al Conditions, are the provi- 
sions of.a Bureau. of Reclamation: 


seen.on, Government: Exhibit. B- 357; > | 


: appellant. on occasion. would bring. 
the material down from. the. spill- es 
way excavation and push it over the. 
side into the area of the outlet works: - 
stilling basin. It therefore appears — 
that the contractor’ was ‘primarily 


responsible for ‘its inability to. hold: | 


the ridge of rock: to the: neatlines. : ‘ 
| We find r no o merit to this claim. eae 


"Change Order No. 4 G a : 


“The. Government. nee cr gr 


that the area above. the. spillway a 
which required the wire mesh called _ =e 
~ for by Change. Order. No. 4 was in-. 
7 correctly : staked toa slope. of 1: Lin-** 
stead of 114:1 (Government. Post- 
hearing’ Brief, 298). Its position. iss.” 
- that the contractor is entitled to no: 

~ further compensation. for this cree 
Se ee Kine 

ts) £06 SPP: ellant was _Fespo _ : Hex Onda No. 4°The bayment 
provided” for was based solely ¢ on 


pau ae = Government records. 
208 Similarly, ave are unable to. ‘find that ‘tha ‘co 
7 Government acted unreasonably, in requiring _ 
appellant to. remove. materials. | 
. °° ghowlr on. Government Exhibits B-364, B-579, , 
and B-580}. which ‘fell down off of ‘the right | 
“* “side ofthe spillw ay Slope during the winter. of | 
‘If, appellant. anticipated | that -no~ 


than at allowed 


att the adj ustment ‘contained: in’ oo 
the’ changed ordér was inadequate, a 
it was s incumbent u ipon. the appel- oe 
“2a The ridge. or nose. of. rock | is shown. in. 


‘Government I Exhibits. B-857, B-364, ‘B-448 and” iz 
». B= 576. a aore 


DE CIsIONS. THe. 


re lanié io furiiieh” tha. « gpropsiate « 
_. proof. According: to Mr. Doak, a_ 
-. record of the expense of performing 
the work was kept, but he did not, 
“ know whether the Government was’ 
a ever billed. therefor: (36 te, 4104-" : 
05). Mr. Moore testified, however, oa 
that: he ‘did not: receive any billing — : 
from the contractor for the changes | 
_| required ‘under.Change Order 4 (74 
~ "Tr. 8186). In the’ absence of ariy ad-~ 
. ditional data, upon which the Board. 
ean biise a. further allowance, the 
| ‘contracting - officer’s unilateral de- 


i termination is upheld. 


* Quantities 


~ ties accurately”. because it. has “no 


‘officer » ; 


; - ing: Brief, 46). 


| The’ ‘record ‘dose not ‘support: a . 
a ‘finding that Government surveying’ Tr. 8188) 
“owas, inadequate for. determining the | 
: “quantity of | open- -cut excavation. cae 
< . The. instances relied. on. by. the ap-_ 
os pellant. fail upon analysis. Thus, 
ce appellant. contends by. means. of its 
Bs Exhibits XM48 and. x- 48A. that the . 
ES ‘for the 
spillway” and: that for. the outlet, : 
| e works. stilling basin. do not go. 
‘ together when plotted on. the: same ~ 


~ original. ground: survey 


Papery by 2 reason. OF. elevation -dis- 


DEPARTMENT OF THE 


_ however, 

- plottings-on Exhibit X48. were not | 

made. properly. 268° Mr. Curd, also, | | 

Was: unable. to furnish pertinent dew 

tails,. such. asthe scale he used, -re- eS ioe 

garding the plottings (68 Tet 449). os 
"Similarly, with: respect. to the - 

- radials. from: Station 1+55 onthe = - 

outlet works, the alleged discrep- 

ancy: between the: normal sections 

and the radials is due to incorrect ov. 

“reverse plotting. of the normal sec- | 

Hons by Mr. Curd as between Plats” 


: ground. . 


for. 


B INTERIOR ae 


“erepancies.? 205 The 7 


demonstrated that. ‘the. 


4and 5: of ‘Exhibit. X48. 267 In: con-. 


. . nection with the inlet tunnel portal, 
ou also, 


The # appellant imaintaifis hee ite “ground. survey was made by Mr. 


x So ranene was. “anable to com- 
pute Open. Cut: excavation quanti- 


the ~ original ' Government: : 


Curd. He did not set the cut’ ‘stakes’ 


at. the same time that the original. . fi 

the: original. ep ae 
2 accurate ground survey from which. : gr ound Survey | was erroneous, MM. ae 

: _ to start its computations.” It criti- 
 eizes. the contracting 
re refusing “to pay for: any of theexca- - 
e vation i in open ‘cut: beyond. theoreti- 
eal neat. line”. Copisllent, Prehear- . 


. should ‘have been a common. elevation point. ee 
“Tt willbe observed that the. elevation % ds not : 
aor common by more than.10. feet. Is > en « 
Mr.’ Moore testified (74 Bane 
: “The centerline is off. ten feet on. 


taken; : 


Was. 


“% 265 See. ‘Appellant. [Exhibit X48, Plats 19-26 ae 
and Appellant Exhibit. X-48A, pp. 5-6 (dis: - 
 eussion’ of. Plats: 19-26). Mr. ‘Curd: states . on. 
p. 6 of K-48A, in: connection with, Plats 20-26 : ictayae 
_- “By ‘referring back to plat numbered 19, - . . 
“At: ean ..be seen that spillway section 7476". 
crosses outlets works section 15+ 24.5: at what 


eO7g Ty... 8187-88. 


Mr. Curd’s- plotting.” Examination‘of Plat 19 


‘of ‘Exhibit X~48, which purports. to show the: 
intersection of the outlet works. centerline and * 0. y 
the. ‘spillway - ‘centerline, based: upon an as~ 
‘sumed ‘scale of 25 feet to® the inch;: yeveals- 

- the correct “distance from: this. intersection to. - 

outlet works: Station. 14482. 5 as 279.36 feet. 
Mr.. “Curd apparently plotted. this - distance ye 

as 266 feet. The correct distance from this’. °°. | 
~ intersection to spillway: Station 503 is 79.89 ae 
feet. Mr. Curd apparently plotted this distance... : 
as 81.5 feet (Government Exhibit’ B-553,. Tes 20 4 


specting Appellant Exhibit X-48, D.- AD. 
(207 GT - Dr; 


(iets 2, 


_Government,. — 


| T378-74. On p. 11. of Bureaus = 
Survey ‘ing Book 01.048-14 (Government Ex. . | *- 
hibit ‘B-S71),- it can be seen that the’ right- a8 
~ left normal sections were at first. comedy dale 
meslenated iy Mr. Curd. | Ee Ee 


oO el dia OE  aciendl the sections far . 
—-- encugh to pick up the ‘ ‘catch point” a 
“ or cut’ stake: locations © and some 

ground breaks2*® Tt. was. therefore : 


“original | ground to the: “catch” ore 


: cut stake location. 269 


on the basis of the original ground : 
line from the initial suryey. The ap- 
ae. pellant, therefore, received payment 
. ... for excavating material in the area 
of the depression. As no material 
~~. had. to be removed. therefrom, it 
“.-*-would seem’ that this: actually, ¢ con- 
2 stituted overpayment. : 
+ Insofar as the. inlet. portal: open : 
ae is concerned, it is clear that the. 
oe Government. did not. get the excava- © 
- tion designed or staked.. It does not... 
appear to us that lack of original 


aay 208 A knob’ of rock that the ut: stake sat. on. 
.. was not taken into. consideration on Section — 
» » Avon the left side’ (79 Tr. 8898). On’ Section -. 
“ely On the. right. side, Mr. Curd did not note ~~ 
“8 gully, in. which a-cut stake fell. making it — 
-. appear: ‘that the. stake: is. ~underground LO # gail 
Pr, 8899). | 


‘Exhibit X56. 


| STEENBERG CONSTRUCTION COMPANY 
7 May 8, A972. : 


“exc avatio on. qu antities for the outlet “3 : 


_ works inlet portal. - a 
7 Moreover, the ‘plaaing’ ‘of a ce. 
. stake prior to.any_ excavation has 
- necessary on the following day fer _ 7 
Mr. Wilcox to set the cut stakes at - 
the proper location and extend the > 


the same effect as setting another: a 
“point on the ori iginal ground survey. 
7 In those instances: where a discrep- a 
ancy 2 
original ground does ° ‘appear - to 


Since the. survey. was: corrected: epi the: Government included: the’. 


‘one’ day later, the contractor was not 2 “point for measurement. that would — 
-barmed by: thie errors made by Mr. a . 


Curd in the initial survey for. the ; 


“regarding - “cut stakes and 


“pr ovide the greater volume of ex- | 


ee ‘ cay ation’ for payment. 
~~ Government, In addition, it appears: 


that the quantities. were. calculated Pee of the spillway: and out- 


let works stilling basin for the pur- 
pose of payment, was quite i involved. os 
. “Excavation was. required from. two. - 


The computation. of quantities of: 


different slopes in the samme plane _ 


as shown.on ‘Drawings 526-D-2702, 


526-D-2705, and 526—D-2709: These 


a ae slopes are-a 1:1 slope. for 3 nor- = 
- mal sections (perpendicular ‘to. the- ‘ 
-centerlines). and a 2:1. slope from. 
radial lines originating from the ~ 
outside edge es ‘of the end. of the con- 
crete basizis. ‘The volume. of excaya-\ 
oe tion as measured for payment. was. 
eed ground staking made accurate que, computed by average end areas of . 
oe tity. computations impossible. . Ta- sections normal to: centerline. In ‘or : 
ther, the cut. stakes set for the inlet. - 
ao portal, constituted a ‘point on the™ 
~ original ground and can. be said to. —_ 
- have extended or supplemented the 

é ite Vengo was: accomplished by computing the’. 


orig zinal ground. survey to compute 


* der to compute end areas normal to. 

“centerline the excavation along the - 
- yadial lines had to be projected into’ 
the plane normal to centerline. This 


“angle of intersection of the radial — 
~ lines to the normal limes and then. 
dividing the 2: 1 I slope. by: the cosine _ 
OF this ‘ariolé: a a 


We: find. that. “Soincation ‘aa 


pay ment: ineasurement were. made. 


in accordance with the provisions of: 
‘260 79 Tp, 8879; oT Dr, ‘7368 Government S e 


a “Exhibit B-5085, Paragraph bh, Excavation. was he 


B08 


‘IN EVTERIOR , 10 ED. 


DECISION $ or ‘THE DEPARTMENT: or TE 
oe soakea to ie ae or des fade * es * shall, be at the. “expense of ‘the | coe 
OD. the drawings. ‘Where concrete re- “contractor. | | : 
fill was involved, excavation. was re- Having | ial. tresondl, “the. a 


~~ quired to full structure dimensions. 
ae “Payment was determined under the - 
co specification paylines for material | 
ae actually removed at the contracting - 
- ~~ officer’s dir ection. In the case of the 
shear zone across the outlet works. 
oo and: spillway at about: ‘Station | 6+95,- | 
o ‘ additional excavation (or resloping - ‘appellant elected: to. <aulize heavy oF 
Or redimensioning) — -was:considered - 


to have been ordered and paid. for 


4 pursuant to Paragraph: S1b:, cover- 


be ing structure foundations. 270 


a As for the triangular: areas , out | 
- side the staked lines (shown. on. “Ap- . 
--pellant Exhibits C-113 and C-114), 

_ which the Government allegedly di- 
rected. appellant to. excavate, Mr. 
~ Wilcox’ s diary and daily construc-— 
tion reports are determinative. They. 
» are contemporaneous records of the” 
mee events of August and. September - 
fe 1963, relating to removal of the 
porous tteral: Tt. does not appear 
. __ from t these records that Mr. Wilcox... 
did in. fact order. such excavation. — 
- Merely because he did not object to | 
ae: appellant’s plan. to remove the mate-_ 
_. rial does not in and of itself make 
- the Government liable for the cost — 
of removal where the specification 8 
Be provided that excavation. outside the 
staked lines: was non- -compensable. ‘not be trimmed to accurate dimen- — 
Paragr raph. Sia. clearly, ‘Provides sions” is to. have concrete placed. 
re at again st it does the contract provide,. 
in ‘Paragraph 51d. , that the Govern-: Es 
ment will pay to ths neatlines ofthe 
structure plus three inches. Put an-- - 
other way, where concrete refill is; 
involved, the Government is. obli- 7 
gated under the contract, to pay | for eae 


© that: 


— oe oe * ‘excess. excavation’ for the con- 


oe venience of the contractor or overexcava-. 
-<. tion. performed by. the. contractor for-any . 
purpose or ‘reason, except. ag * * * or- 
-. dered i in writing dy. the contracting eiicer 3 


"ero Payment. ‘therefor was “allowed under 


oe Change Order No, 3° 


staked lines ‘the conduct of the ape | 
Pellent was of a voluntary 1 n a ture. it 


For the same reason, we are: un- — 


: eels to holdthe Government respon- — . 
sible for appellant’s overexcavation 


in: connection with transition. to: the — 


intake structure on June 9,1964,The ne 


- excavation equipment. where lighter 
| equipment, was. preferable and. Pade. 
--quate, The Government: under such — 
"circumstances is not liable for the: 
‘resulting overexcavation. — 


We regard as unr easonable ope 


lant’s position’ that. only the sched- 
we quantity would be taken out. The» | 
ro Government did not: represent | in the: =: «.. 
: contract. that. overbreak would not. es, 
occur, that the. rock could be neatly 
sliced off, just as-we held. SUPTA that- 73 
the «B” line is thr ee inches outside. 4 
of the A, line is" not a tepre- ns 
‘sentation that the rock excavation. 
~ eould’ be acconiplished: within that ae 
‘tolerances 7 eo 


Under Paragraph Sig. overex: 


r cavation performed beyond paylines: . — 
is ‘the contractor’s responsibility un- 
“less so ordered by. the Government ae 
in writing. Only in the case where. _ 
rock or similar material that can-~ 


ae fond. staked | lines, whether | | 
ar excavation actually. occurred: or not. : 
JAN]. other overbreak .is: the. contrac- 


hy tor’ S. responsibility. . 


158] 


| “tines, ‘anhes of overexca. vation: be- 
over- 


The | record, moreover,. 


was required to. excavate: in rock. 


. According to Mr. Russell’ Borden, ~ 
~ Bureau: construction: liaison. engi- 
_ Beer, there are a. number. of. isd | 

“niques that may. be utilized to avoid | 
~overbréak in rock excavation (79° 


"Tr, 8826-29). No indications that 


these methods = were: employed at, 
. Lost. Creek are.. Preene em 9. Tr. 


8882-28), 


. The appellarit: also maintains that 


the lack of any. quantity of over- 


tain an allowance’ for overbreak. 


The reason given is: that: the .Gov-. 
7 ernment, estimates are intended. to - 


~ predict the amount of work within 
the’ paylines, not outside’ of them. 


Consequently, no’ allowance. for 
overbreak is made, since the. amount - 

_- of overbreak is a matter.to.a large 
_- extent under the sole control of the 
_-» contractor. ‘Were the amount of pay | 
~~ governed only by the amount of ex- 
~ eavation, the contractor would be in 
the, enviable position of reg gulating | 


a its ¢ own compensation. 


- he prudent. contractor, on | ‘the | 
- other hand, in the ‘Board’s. view, 
- should include. a ” eontingency, for . 


“STEENBERG ‘CONSTRUCTION: COMPANY 
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ee Hae _ does fio 
cs sgh ; support, a finding’ that the appellant . 
took: any particular. ‘care ‘where. Ab +3, 


‘ouarbrenk in 5 ite. = bid. 274 Mr, re | 


~ Palmetier, assistant chief construc-. 
| “tion. engineer for the Bureau, testl- ine 
fied. at the ‘hearing that in open. cut. ra 
 ortunnels allowance should bemade — 

for. from nine to, twelve inches of -— 
overbreak 1 in'structures founded on 


rock, outside, the payline.’ Me ee 8 
AS: the. Board said in: Vitro: Cor es 


pe oration of Americae™.paylines'are ~ 
~ established to eliminate the possibil- a3 
aby: that: a& pr oject,. owner, ‘such - aS 
the Government, may be required : 

-to pay a fixed unit price for excava- 
-tion that is not essential for oe os 


pletion of the. project: ‘The. lines. 


‘here: are plainly paylines, rather 
than definite — 
pected excavation: conditions, and — 
oe clo. not constitute representations.*™ : 
break in. the Government’s esti-. 

Inates of quantity of concrete and © 
excavation in Appellant Exhibit C- = 

126 is deceptive. The Government 

‘concedes, at 258 of its Posthearing 
Brief, that these figures do not.con-... 


ind ications of. ex: | 


“Chang ed Conditions 


The xppellant asserts that i was’ 
on justified 4 in anticipating sound rock | 


and stable or monolithic limestone ae 


21 Tn Cheney. Oherf “and. Associates, IBCA. 
No. 250 (June 19, 1962), 1962 BCA bar. 3895, 
the Board said at 17,451: | 

“Appellant’s testimony’ was that it: had- 
anticipated an .overbreak, or enlargement of: 
the tunnels beyond, the pay lines, ‘of about 


17% in volume. The actual percentage of 
overbreak was about 80% * *-*. However, a 


30%. overbreak - is: not unusual. a e [T]he 


appellant's expectation. of a ‘17 Yo coverbreak 
- appears. to. have been rather sanguine.” See. 
8. 8. Mullen, Ine., “IBCA-517-9-65 : (May. 155. 2 
. 1967), 74 ..D. 152,.67-1 BCA par. 6837. 


278 Mr,- -Palmetier’ s testimony . ‘was excluded, 
upon objection of the ‘appellant. ‘The « ‘Govern- 


ment thereafter made an offer of proof for the. 
purpose : of securing a. ruling, on the admis-- 
sibility. of the testimony by the Board (83 Tr. 
9463). The Board holds that his ‘testimony ey 
_ should have been received. | ee 
; eee IBCA-376 (August 24, 1967), 14 LD. 258, 
273, 67-8. BCA par. 6536... - 
. 24 Compare Morgen & Osivood. Construction. 


Co., Ine., IBCA~389 (April al; eae 22 


cS 181, 66-1 BCA a (5522. 


- binding. 
~~. change the peers only the page ends are .. 


fae ‘hae: Panta be removed, to specified: i 
_. lines without, significant. problems 
from solution caverns, Shear zones 
and clay scars and faults and with- 
oo out ‘incessant additional excavation 
oe or cleanup. Particular emphasis for. 
> this position : is placed on its Exhibit 
 (C-27,; a 1962 Government’ drawing | 
a (526-400-255) of profiles of geolo-» 
gic sections: ALA and. BB. 
appellant maintains that these sec- > 
tions portray nearly pure limestone 
= extending: virtually. throughout the | 

entire outlet.» works ‘excavation, ce 
ve. whereas’ the calcareous. shale beds | 
which the Government points to are — 

_ actually located. outside the area’ “of 5 
“Reply cA 


i: 7 abcess oer. 
= ‘Brief, 50). a 


Tn our view, appellant's Poe ‘ 
on Exhibit C-27 is unwarranted.In ~ 
the first place, the record does not 
support a> ‘finding that appellant | 
consulted C27. at the pre-bidding 3 
_ stage. In the second place, it appears, | 
os that. the appellant: confused a@ mere > 
- generic symbol for the rock lime- .. 
stone for a description of its condi- 


ae -eontract appellant: had only had. one previous | wee - 
ae tion. F inally, while section A-A’j in- ae “mountain. job ; its work: had. been . primarily ae 
'.. dicates the dip of the. formation. ‘ab 
—  £5%~ into the. right. ‘abutment, Sec. 
~~ tion. B=B* illustrates a section at & is: 
- the record that this was done.” || as 
oat The ‘Hetionary. ‘definition’ of: “Limestone” ea 
ee oP a 


: Ee almost exact. right: angles. to the dip. ae 
- Thus, it shows no dip” ce es 
“moreover, is 


. oeThe: - appellant, 


ce impart to.a reasonably prudent . con- 


Ls 275 The: effect is dinar ‘to that. of Tooke at - 
a. book. ‘lying on its ‘side'and the pages as ~ 

they are exposed.on the side. opposite the — 
Raising: ‘the book to 45° does. not — 
from solution: ¢: 


ey still Been. 


“DECISIONS. oF co ‘DEPARTMENT, oF. THE INTERIOR 


‘The E 


119 ID. 


nadine of the oan to be performed: ou 
Since” it is here dealing with'lime- =~ 
stone, the ‘appellant i is charged. with | 

~ knowledge. of the general nature of | 

= “limestone. 09.276: Under Paragraph. a 
0c. of the specifications “limestone” a, 
vis defined asa’ “sedimentary. rock... 0. 
consisting essentially of the. mings; > | 
eral’ calcite (calcium | carbonate) 5 as 
thin bedded to: massive, moderately. - 
hard. to brittle, jointed, agrillaceous» 
in oe contains. ‘Several . shally a 


-iinbiniation “aR. he. 


zontal attitude i in layers or beds:"The 


rock was. -upthrust from the flat:tor.° 
air angle. of 45. degrees. (57° tive ios 
6252 ee These forces | affected” ‘the - 
beds, resulting in joints, gouge, slip- ote 


. At the’. time? of » performance: “ander “this 


in: ‘the. plaing area, us the. country, tt. was in- ". 


“with Teed: conditions and to make inquiry oe ae 


garding local. problems.. There - -is: ‘no proof ‘in : 


2 eae 


eg. reek “ake ig. ‘chiefly’ formed. oo E 


z -aceumulation | ‘of ‘organic emains (as shells’ ~~ 
- or corals), ‘that. consists. mainly. of calcium ie 


a charged. with the knowledge that. a 


san _earbonate though. sometimes - also: containing | -* 
~ reasonable: ‘site investigation. would 


/ magnesium carbonate *. Be (Webster, New 
- International Dictionary. (34. ed. 1966), asia. ye 
ee sa “Sedimentary rock” is defined.as:/ °° ~ a 
S tegen. knowledgeable i in the basic =e | 
- —— _ ‘cal, or. ‘organic: sediment : as @: clastic rock: (ag. 

: conglomerate, sandstone, or shale). formed. Of. 
fragments of, other rock’ ‘transported. fromits:. -- > 
“source and deposited in water. 2 
rock salt: or gypsum) formed by precipitation eae ey 
orock. (as limestone) era 

| from secretions of forganigms” ie d., 2058). 


Bg He “Tock: formed : of” Gtechanioale are 


- surface: _ 
| geology indicates that the limestone aks 
owas laid: down in essentially a hori- Cae 


7 a Unider. ‘the. “eiroumstances: of. this “ease; io 
ie the. ‘appellant . must_ ‘be. ‘charged - “with | the. eos 
requirement of checking the geologic facts-with «| 
Pas ‘geologist. | Vitro,. Corporation of America, 
“note 278,. “supra. . Of. Humphrey Contracting Ys. Be 
- Corporation, ‘note 76, supra, 75 I.D., at 82, 2 
68-1 BCA at:31,518 in which. the Board: said ae 
. (omitting. footno tes): 


bi rock (as °° 


158] 


“page planes, and shear 2 zones (57 Tr. 
6253-54). 

Running along the entire right 
abutment is a ridge of limestone, 
symbolized on Drawing No. 526—D- 
9752 (entitled “Location of Explo- 
ration and Surface Geology”) as 
“JTc.” The drawing indicates the 
presence of bedding and jointing.’”* 
The prominence. of bedding and 
jointing is also apparent from ob- 


servation of Government Exhibits 


B-360 and B~422 and Appellant 
Exhibit C-114 (59 Tr. 6484). 


In the subsurface data the condi- 


tions which appellant has com- 
_ plained of as unexpected are in fact 
mentioned. The bedding dip is 


shown as staying at approximately 
45° at the inlet portal, near the dam 
axis and down spillway.?” The lime- 


stone is described as “broken and 


stained” or as “broken” in the drill 
hole logs applicable to the inlet. 


*8 The bedding at the ae portal area 
is shown as spaced from six inches to five feet,. 


with an average of two feet and as dipping 
43° into the abutment. Near the dam axis, the 
bedding is spaced . from six inches to three 
feet, with an average of one foot, and dips 
44° into.the abutment. At the mid-spillway 


and outlet works portal, the bedding is spaced. 


from two inches to one foot, with an average 
of six inches, except for about 10° 
44 inch in units one foot thick, dipping 45° 
into the abutment. The jointing is depicted as 
_ follows. At. the portal it -is spaced.one inch 
to ten inches, with an average of four inches, 
dipping downstream toward the left abut- 


ment at 46°. Upstream from the axis is an area’ 


of “contorted and irregular jointing,” spaced 
% inch minimum, with an average of two 
inches, dipping at 65° and 40°, At the dam 
axis, the jointing..is spaced from.a minimum 
of .% inch to a maximum of one foot, with 


* an average of - two. inches, dipping at 60° 


| and 65°.. 


270 See Drill Holes DH 20, DH i17, and DH 9.- 
The logs of exploration. for these drill holes ° 


and. those mentioned. in notes. 280-288. are 
found on Drawings 526-D-2758, —2754, and 
2755. 
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spaced bedding 
combined with. joints, rock that is 


spaced ; 


309. 


portal, dam axis and spillway.2*° 
There are numerous references to. 
the presence of pieces of core from 
one inch to three inches or less.?8t _ 


There are several references to the _ 
existence of pieces of core from one _ 
_ Inch to five inches, and from one 


inch to ten inches.?22 The existence 


‘of clay or clay joints, a vertical 


joint, and shale is mentioned.?* 


Gouge is also shown ee Hole 
DH8). 


We next will examine the indi- 
vidual structures, the inlet portal, 


spillway, and outlet works stilling 


basin. The inlet portal is shown on 


‘Appellant Exhibit C-18. Visible. 


thereon are the joints. The data 
contained on Drawing 526-D-2752 
idicates closely spaced bedding 
averaging two feet and joints aver- 
aging four inches. Where closely 
is encountered, 


largely broken up is produced. As 


indicated ‘by Drill Hole 28, which 
is largely below the grade of the ex- 


cavation here, the rock is noted as’ 


being broken and stained. Drill 


Hole 20, which was in the center of 
the excavation, indicates rock that is 
broken, stained. and bedded at 45°. 

Drill Hole 19, which is outside the 
excation here to the right, describes | 


280 Broken. and stained : DH 19, DH 20, and 
DH 28 (inlet portal) ; DH 21 (twice) (near 
dam axis); DH 138, DH 27 (down spillway). 
Broken: DH. 17 (twice), DH 1 (twice); DH 
16; DH.12; and DH 9. 

2s See Drill Holes. DH 20, DH 19 (inlet 
portal) ; DH 21, DH 17 (dam axis) ; > DH 12. 
(down spillway). 

- 282 See Drill Holes DH 28, DH. 20, DH. 19 
(inlet portal) ; DH 17, DH 16 (dam. axis) : 
DH 13 (down spillway). . 
 2838ee Drill Holes DH 21, DH 1, DH 16, 

DH 12, DH 9 and DH 27. 
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conditions similar to Drill Hole 20, 


except it indicates a sandstone-lime- 


stone layer somewhat below tunnel 


grade? 


With - respect to the Pierre 
~~ there are several smal rock out- 
crops near the top of the hill at the 
- Hole 12 shows thin-bedded lime-. 
stone “interbedded with thin cal- - 


end of the spillway, identified on 
Drawing 526—D-2752. by the sym- 
bol, “Jte.” That symbol represents 


limestone, medium to massively 


bedded. Going down the spillway 
are several other small outcrops 


with a massive outcrop between 
_ Drill Hole 11. and a ‘point below | 
* Drill Hole 10, marked on the draw- 
ing with the symbol “Jte*”, or 
“limestone, thin bedded.” This is 
defined as having average bedding ~ 
of about two inches “with paper 


thin shale partings” | between the 
thinner beds.28° _ 


_. The log for Drill Hole 16 ae 
_ is in the inlet area near the top, sev- 
~~ eral feet to the left of the centerline 
of the spillway, indicates limestone | 


between 4 feet and 29 feet, broken 


along the bedding, averaging four 


inch pieces. A clay-filled joint is 


referred to near the top at 4 feet, 
~~ 8 inches. Approximately 35 feet to 


the right 1s Drill Hole 17. Inter- 


mixed “sandstone and limestone are 
shown with bedding at 5 to 10 inch | 


intervals. Essentially the same is 


found between 26.5 feet and 35 feet. 


- In both of these reaches, a 45° dip 
is noted for the bedding. Drill Hole 


284 29 feet subtracted front. 5864.6 is 5885.6. 
The invert grade of tunnel at Station blige 
is 5842, 

286 This area roughly covers the portion of 
the spillway between Stations 7 +00_ and 
. 8+50 (Appellant Exhibit C-198). oe . 
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[79 LD. | 


1, somewhat further. to the right, : 


denotes broken ‘imestone and layers 
of red shale between ’70 and 90 feet. 

Going down the spillway center: — 
line, Drill Hole 18 shows rock 
chard, fresh, broken and stained” in 
2- iach to 10- inch intervals. Drill | 


careous shale” layers, broken and 
weathered. Drill Holes 10 and 11 
note the. rock as fresh and brittle. 


Drill Hole: 9 shows this bedding, 


brittle rock and a 45° dip. 2° 


It appears that the rock exposed, 
by the excavation was an accurate 
reflection of the subsurface data, 
Appellant Exhibits C-91 and C92 


are a map of the complete excava- 


tion. Both Drill Holes 16 and Lhave — 


‘clay or shale filled areas. Exhibit — 


C-91 shows that. appr oximately 14 | 


clay filled shear zones were encount- 
ered between Stations 9+40 and 
4440. In addition, there are numer- 


ous notations of btoken. limestone 


with gouge or. clay: on.the joint sur- 


faces. Drill Holes DH 1, DH 16 and. 
DH 17 all showed peolan limestone, - 
weathered limestone and rock that 
broke easily during drilling. _ 

In connection with the outlet, 


works stilling basin, the subsurface 


data the appellant should have re- 
ferred to would be located near the 
bottom of the slope from the spill- 


288 Other holes in the creek bottom beyond: 


the end of the spilling basin are DH 26 and 
DH 27 on the left side-and auger hole, AP.67._ | 


Near the center of the channel are DH 8 and- 


_ AP 66 and DH 4, DH 7 and AP 380 are on the. 
right side. These holes show a similar pattern - 
to the rock. In. addition, DH 8 mentions gouge, — 


and DH 4 indicates four feet of shale. 
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t Be way. 287 They are Deill Holes DH Oe 
 96-and 27 and AP 67. They show a _ 
pattern of brittle, bedded limestone 
dipping at 45° and broken into’. 
small pieces in the course of the 
drilling operation. 288 A zone of red 
‘clay 18: depicted. in Drill Hole DH | 
. approximately 45° 


27 : 


and an adequate site investigation, 


we find that a prudent contractor 
would have reached the following.” 
~ conclusions. First, it would be work- 


ing bedded rock.2® The beds persist 


to-considerable depth and are close 


together, averaging perhaps one 


foot between beds and decreasing to 
an inch or two in some cases.29° The — 


rock breaks readily along the bed- 


ding planes. Many of these planes - 


“have material of-a shale, clay, or 


gouge nature between them at shear | 


zones or shear planes. 


an adequate site investigation and 


interpretation of the subsurface 
_ data that the bedding descends into. 

the valley floor stream channel in 
- the Jeft abutment and away from 
the stream into the right abutment 
at an angle of. approximately 45°. 

The prominent joint systems in all — 
of the areas of open cut are running 
-at-approximateély right angles to the 
bedding planes, which are eee y 
; 28 The Gikier. works speach is ae in -. 


Appellant Exhibits C-115,.C-116,.C-117 (1 
through 6 and 10), and C~158 (1 through 4) — 


and in Government Exhibits B- 356, B-357, 
B-434 through B-436, and B- 574. See also 
Appellant Exhibit C-156, © 7° 


288 Drill Hole DH 13 poniewhat above the top 


of the beginning of the outlet works excavation 
also exemplifies the general metre of broken, 
and stained Jimestone, 


Based upon. the ‘dua, er a 
- excavation.2% 


= ences to thin bedding, 
the presence of clay, shale and gouge — 
_in bedding planes: where the beds. _ &, 
. have slipped back and forth. ag igainst. . 


| “spaced? 291 The Soubantion of pe r 


ding and jointing o is such that struc- . 


ites cut in the general attitude of — 


both the spillway and outlet works 7 
stilling basin will have bedding and 


Jointing coming together at right 
angles with the base tipped up at 


. This produced fl 
serrated effect in the floor a the - 


the. numerous: “refer 


“Moreover, a 
broken rock, — 





280 The asious: peaddiae planes are sudent 
as they dip into the formation and into the 


hillside in the background of | Government. : 
Exhibit B-583 which is a panorama of the 
right wall. of the spillway excaration looking 
downstream. Closer views Inay be.seen in — 
Government Exhibits B-364, B-365, 
- B-428, B-579, B-581 and. B-585. A cross- | _ 
section view éf the rock and of the effect 
- of bedding on the-rock is shown on Govern- 


7 _ ment Exhibit B-445, a section taken across the 
In our view,.a prudent conta. 


| eo also. have ascertained from. . 


B-425, 


outlet works at approximate Station 15455. 
and the spillway at approximate Station 84-55. | 


_ 0 A graphic exemplification of the bedding - | 
- is found on Government Exhibit B-444. The | 
consistent: bedding pattern from the left ‘side 


of the outlet. works excavation (right side of 


the photograph) through the ridge between’ 
the two stilling basins and continuing through 
the: right side of the spillway excavation (left 


side of Exhibit B—444) is clearly visible. - 4 ea 
201 "The results of the interrelated. bedding 


and jointing on the base. -of the completed oe 
excavation at. the top of. the spillway. are 


shown on. ‘Government Exhibit | B-427.. Gov-~. 


- ernment Exhibit B—363 shows the base of the. — 


excavation further down the spillway at ap. 
proximate Station 4. F urther down the: ‘spill: . 


way the bedding and jointing are-marked ‘ ‘On es 
- Government’ Exhibit B-428: At the. bottom.of -— 
the spillway “the bedding and jointing are 


visible .on- Government: Exhibits. B-431. (a 
panoramic view. of the excavation from the 


cutoff walls at the end of the spillway): and» = 
B433 ee opposite cutoff wall, on the left Mas 
owlde)< ; 


22 The. serrated ar. “sawtooth” excavation: 


was. sketched by Mr.. Logan ‘on Government 


Exhibit B—441. Government Exhibit B-363 ig 


an example of ° the serrated: excavation. in. the. : 
: spillway. ys 
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| sae other as” ‘the Pere ie was 
created, and the presence of joint 


systems on top of the bedding 


- planes are indicative of the stress to 


_. which the area was subjected. The | 


rock, also, is brittle. It is shown to 


be broken at great popes below the 


surfa ce,298 


| Accordingly, » we. fnd that ‘trom - 
the subsurface. investigation data 


‘available and an adequate site in- 


-vestigation,** a substantial amount 


-of rock excavation should have been 
anticipated by the appellant. Based 
<apon such data. we also find that a 


‘contractor reasonably could. have 


anticipated that a thin-bedded, 


a: large: amount of displacement and 


shattering when disturbed by blast-_ 
ing or ripping and that a very sub-. 
stantial amount of overbreak could. 
be expected unless considerable cau-_ 
tion was exercised. when blasting or 
ripping to confine the lines and 


grades of the finished excavation. ay 


"$08. 7, I...90 to 210 feet on Drill Hole DH 1. 

204 An. ‘adequate site. investigation ‘inciudes 
. the asking. of questions about relevant matters 
‘not otherwise disclosed. Vitro Corporation of 
America, note 273, SUpTa. 


Pee 295 Appellant. was compensated for the extra’ 
re ‘quantity of excavation resulting from the fault 
or slip plane which extends from the spillway ; 


excavation into the excavation for the, outlet 
portal; mapped on Government Exhibit B426. 
.. With. respect to. the overbreak in the bottom 
- of the, stilling basin, it was a reflection of the 


bedding dip. That is, the rock did not break | 
off at the precise line and grade intended. by _ 


the. contractor. The explosive force from the 
blasting continued. on down .causing a signifi- 
eant. amount of overbreak. As sketched on 
Government Hxhibit B—598 the appellant was 
allowed to reduce the amount.of concrete refill 
necessary by filling up.the section between. two 
required gravel drains with gravel. _ 
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been expected. 
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We, therefore, hold. that the 


volume of rock excavated wasnotin 


excess of that: which should have 
, ad. As the general 
character of the rock which was 
actually encountered should have 


been anticipated, the conditions — 
actually encountered are not con- 


sidered to be “subsurface or Jatent 


physical conditions at, the site dif- 
fering materially from those indi- 
- cated” in the contract, as provided 


in the Changed Conditions clause. 


For these reasons, appellant’s claim 


for additional compensation and an 


| extension of contract time 1s denied. 


hard, broken and brittle limestone © ed A. RSH AND UN WORKABLE 


feandation. would be encountered _ 
which would be very susceptible to 


¢ ON CRETE 


“Contractor S Position 


“The appellant’s re 1s ‘that 
the Government was responsible for 


harsh and unworkable concrete 
which created a serious disruption 
of the contractor’s entire concrete 
operation as it affected the outlet 
works, the spillway and the other 
“principal concrete structures (Ap- 


pellanti Posthearing Brief, 362). 


The appellant asserts that the Gov- : 


ernment furnished the sand and ag- 


gr egate source, tested the sand and 


agoregate after processing and after 


_ batching, and-controlled all concrete 
mix deen and concrete batching at — 
Lest Creek (Appellant Posthearing 
Brief, 400). Although the Govern- 


ment allegedly represented that it 
would design and furnish workable 
concrete, harsh, undersanded and 
unworkable concrete was consis- 
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tently designed. ne furnished, ac- 


cording to the appellant. This harsh 
and unworkable concrete alleg gedly 


could not be placed at all in some 


instances and could only be placed 
with inordinate difficulty mM other : 


instances. —_ 


Moreover, according to ae appel- . 


i lant, these problems were seriously 
compounded by the failure of the 


Government to take concrete slump 7 


- tests 2°* at the specified location and 
also to provide proper allowance in 
slump for the existence of air en- 
trainment 2? in the concrete. As a 
result the concrete was alleg edly too 
low in slump for proper placement. 


It is the appellant’s position that 
it furnished sand and aggregate 
from the source requested by the 
Government ; ‘that it furnished the 


~ means for aicdenreinent of moisture - 
. water was put in the concrete mix- 


Ing truck ait the batch plant and this 
would be taken in the mixer to the 
-pumpcrete machine and mixed, and | 
water would be added :to the mix. 


requested by the Government; and 
that the sand and aggregate were 
processed. by it ina manner required 
to produce satisfactory concrete. Mr. 
Angel, who was in charge of the 


batch plant, testified that the Gov- 
ernment was not able to provide de-- 
sign. concrete mixes that. would per-_ 
mut efficiency in the operation of the | 


batch plant and in the mane of 
concrete pours (39 Tr. seamed 


+ 286 The eencietenee: of contrete. is er 


by the slump test. The appellant complains of 
the Bureau’s, allegedly: ‘ ‘inadequate slump al- 
_ lowances: provided under its improper testing 
. Bp veeduses: cavern Posthearing - Brief, 
- 390). . 


c<gee Durability, woskabiitty: and nee proper-. 


ties of concrete are improved by entrainment 
of from 2 to 6 percent air. Entrainment. is 
accomplished by adding an air-entraining agent 
to the concrete mix, which. results in the dis- 


> persion throughout the. mix. of non- coalescing 


ispBprolds of air. 
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Mr. Angel io ena that. tthe : 


Government “never had the right 
amount of water, and the tuck 


could get down to the area plade- 


ment and we’d have to stop and add. | 


more water” (39 Tr. 4362). "This af- 


fected ‘appellant’ s ready-mixed fleet 


operation in terms of tying up and. 


delaying the trucks, according’ * to be 
Mr. Angel: a 
“In its Posthearing Brief, “ 310- Fe 


80, the appellant asserts that after 


Bureau approval was given prepar- 
— atory to pouring concrete in the tun- 
nel, the appellant’s plan of opera 
_ tion called for discharge of the con- 
rete from the mixing trucks at the © 
portals into a ‘pumpcrete machine 

which would pump the conerete 


through a line consisting of sections 


of pipe and thence into place in the © 


forms. According to Mr. Miller, 


under the direction of the Govern-. 


ment inspector. In order to reduce 
the frequency of this occurrence, _ 
more water would be added at the 


batch plant. With respect to. the | 


mixes furnished at the pumperete 


machine at the tunnel portal, when a 


- the contractor wanted to add water, 


the inspector would not allow it Mt : | 
Tr. 3111). | ; 


The concrete designed and oe 4 


nished for the tunnel was objection- | 


able according to Mr. Miller, “the 


mixes being Tea on cement and 
‘sand resulting in very harsh and wn- 
‘workable mixtures. ue oS Tr. a 
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| He testified that some. of the mixes 
were very difficult to pump and. the 


ones in the latter pours on F ebru-_ 
ary 24 and 25, 1964, could not be. 


‘pumped at all (27 Tr. 8110-11). 
In one instance, according to Mr. 
Miller, 


apart, remove and waste the con- 


crete inside the pi pe, and clean the 
~ machine before i it was able to resume 
_ the pour (18 Tr. 2038-39). This al-. 
- legedly occurred because “this load — 
of concrete * * * had been batched. 
with a, mixer of concrete containing | 
“. one less sack of cement per cubic 
yard of concrete and the amount of 


sand in - the mix: had. ‘been. re- 


duced.” 2°8 The mix in question was 
. under the control of Government. 


z personnel (18 Tr. 2040). 


_ Mr. Miller testified that « on each | 
| of the occasions when functioning. 
of the pumperete. machine was. 
stopped by the harsh concrete | mix | 


ib was necessary to waste ‘approxi- 


- mately ten cubic yards of concrete, — 
‘and the concrete pouring operation — 
was delayed for up to six hours 
while the excess concrete was. re- 
moved from the tunnel by hand and ~ 


‘the pumpcrete machine ei cleaned 
ns bid eas 


"29818 Tr. 2040. Mr. Miller testified (21 Tr. 


_ 2368) that he was told by My. William Brin, 


_ . Government inspector : eR aaa 


ie that in this lower floor povtion it 


: wasn’t necessary to have concrete with as 
‘much . richness. as it was to have it higher 
up. * * * And I went. down to the batch plant 
_ then to find out what the change was that _ 
-. had been made, and this is when my. batch 
operator told me that a quantity of sand and» 


cement had been. nueu cal of the , ARH 
cation * * 4.” os. | 
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4 the pumperete suddenly 
| sbopped. and the. contractor was re- 
quired to take the pipe. sections | 


- paragraph 
‘Paragraph Ps oyhith relates to com- . 
| position. of thé concrete: | 


OF THE INTERIOR [79 LD. 


The allegedly harsh and unwork= 
_ able concrete mixes furnished by — 


the. Government are. also said to 


have caused problems relating to 
the falling away of the concrete — 
trom the slick line and consolida- — 


tion ‘in the forms. According to Mr. | 
Miller, the stiffer the mix, the less 
tendency it had to flow of its own 


volition and the more difficult it 
was to move with vibrators (18 Tr. 
9043). - 
‘pressure back against. the pump- a 


This. would. tend to hold 


crete machine and against the slick 
line by building up in front of it, so 
that the appellant had to put 


- charges: of “blow. air” through to 
try to keep it =e down ( 18 Tr. 
2043-44), 


In the course of Hiaweane the air, | 
the concrete segregated into par- 


ticles, causing voids in the concrete __ 


which subsequently had to be 
patched and could not be consoli- 7 


dated by vibration (18 Tr. 9044). A. 
number of techniques were used in _ 
order to patch the voids, all of 


which, maintains the ‘appellant, 


were costly and time-consuming.°? _ 


Mr. Miller also testified concern- 


‘ing the allegedly improper testing — 
| for concrete slump which aggra-— 


vated the problem. of unwork- - 
ability. In this connection the 
appellant ~_ this portion of Sub- — 
(Consistency) of 


# > The slump of the concrete, ee ? 


the concrete has been deposited but Dey ’ 


te One of ie methods used was. ‘any packing a | 
of concrete. Some voids .were chipped out and — 


actual ‘forms were made and other concrete: 


_ put in behind the forms (18 Tr.2044). 


815 . 


158] ‘STEENBERG’ CONSTRUCTION | ‘COMPANY 
a | : May 8, 1972 3 | 
fore it has been consolidated, shall not into the pumperete eauehnes 200 Ac- 


‘exceed 2 inches for concrete in the tops 


of walls, piers, and in slabs that are hori- 


zontal or nearly horizontal, 4 inches for: 
concrete in sidewalls and arch of tunnel 


lining, and 3 inches for concrete in other 
parts of structures. * * * 


_ Here the nppellacd points specifi 


cally to the clause, “after the con- 


erete has been deposited. but before 


it has been consolidated” (Appel- 


. lant Posthearing Brief, 384). 


<The appellant also relies 7 oa the 
relating to + 
slum'p, at 222 of the Bureau’s Con- . 


Tollowing | passage 


erete Manual, a manual for the con- 
trol of concrete construction (6th 
edition), attached to Volume III of 
its Posthearing Brief as Pee 
Exhibit J: 


Specifications as to slump require that 
‘slump tests be made at the point of 
placement, but proper control of batch- 


ing operations requires frequent check- 


ing of consistency at the mixing plant. 
Slump tests are also made at the mixer 
on samples from which cylinders are 


‘east. When the mixer is at a considerable | 


distance from the forms, slumps should 
be taken occasionally on the same batch 


at the mixer and at the point of place- 


-ment. to determine the slump loss in 
handling. , -_ 


“The appellant here snipes the 


requirement that slump tests. be 
made at the point of placement 


(Appellant Posthearing Brief, 
Benen! S668 Ginn wn wee 
Messrs. Miller and. Doak testi- 


: fied that the Bureau took its slump . 


| test: not,.at the point of placement, 
as. provided in the «specifications, 
but at the point where the concrete 


mix was discharged from. the mixer | 


cording to the appellant, the effect. 


_ of taking the slump test. at the dis- 
| charge ead of the mixer meant that 
‘the concrete would have greater - 
‘slump — (or be less firm) than it. . 
would have at the point of place- — 


ment (18 Tr. 2042-43). Mr. Miller | 


testified that it is more difficult to 

hold concrete to a particular slump. 
-- at the point of discharge into the _ 
| pumpcrete machine than. at the 


point of placement (18 Tr. 2043). 


mately 75 feet to approximately 600. _ 
feet in length. Since concrete loses 
about one inch of slump in travel-— 
ing through the ordinary line (33 


Tr. 3729), making the slump tests at. . 


the machine instead of at the point 
of placement had the effect of hav- 
ing the contractor use a lower slump 
than required by the contract, ac- 
cording to the appellant (Posthear- 
ing Brief, 391). 

The appellant contends, at 386 of 
its Posthearing Brief, that on 
February 24 and 25, 1965, the Gov- 
ernment furnished it. with concrete 


mixes for the tunnel that were so ~ 


unworkable that they caused the 
pumpcrete machine to cease func- 


tioning, thus halting the entire con- — 
crete operation for a substantial pe- 
| riod of time. At this time the con- 


tractor was attempting to place con-— 


‘crete.in.a tunnel barrel section be-- 


tween Tunnel Stations 9+42 and — 


900418 Tr. 2042; 33 Tr. 3728-29. In Mr. 


Ryland’s report to the Chief. Engineer, he 


-stated that the slump allowances are at the 


point of bipeement (Appellant Exhibit C-159, 


p. 6). 


Mr. Doak testified that the con- — 
erete lines extended from approxi- 
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9+73. On cross-examination, Mr. 
- Miller denied that the difficulty 
- with the pumperete line resulted 
from insufficient lubrication with 
grout when an S-shaped pipe was 
added, as the line was moved from 
the floor to the arch portion of the 
pour (26 Tr. 2987-92). He explained 
that the pipe already was lubri- 
cated because concrete was pumped 
through It continuously as it was 
added. Mr. Miller asserted that the 
Bureau mix must have been respon- 
sible for stopping the machine inas- 
much as concrete had been pumped 
through the S-shaped pipe until the 
new concrete arrived in the line.5 

According to the contractor, the 
= ‘implacable and harassing charac- 


ter of the Bureau’s program of fur- | 


' nishing harsh and unworkable con- 

-erete to the contractor carried for- 
ward i in even greater extent” during 
Mr. Doak’s supervision of construc- 
tion of part of the tunnel, the spill- 
way, the intake structure, and re- 
lated structures, commencing in the 
Spring of 1964,5° Mr. Doak testi- 


80126 Tr. 2990-92. Based upon his analysis 
of the Bureau records for February 25, Mr. 
Steenberg testified that the mix supplied would 
clog the machine for the following reason. The 
first batch contained 508 pounds of cement; 
there was 36% percent sand, instead of 37.1; 
and there was 33% percent: of 1% rock, 'in- 
stead of 32. 9. On the second batch, there were 
also 508 pounds of cement, the sand was re- 
_ duced: to 35.85 percent; the %-inch rock was 
_ yvedueced over 4 percent to 25.92 percent; and 
the 1% rock was increased nearly 4% percent 
to 88.23 percent (46 Ty. 5224-25). 
_ 82 'The appellant contends that Mr. Miller 
had to be replaced as superintendent as a 
result of pressure from Government employees 


(43 Tr. 4849; Appellant Posthearing Brief, 
3888-89). Mr. Walsh testified (44 Tr.. 4910) 
that: 


5 Se a derogatory report: was. published 
in. a monthly.safety magazine [which] upset 
. Mr. Miller and eventually caused our loss of 


DECISIONS OF THE Pete: OF THE INTERIOR 


[79 I.D. 


“fied that he had fonbis with is 
concrete pours principally due to 
the harsh and undersanded concrete 
and low slump. In his view, the 
lack of proper slump, which re- 
sulted in less workability, consti- 
tuted one of the critical problems in 
construction of the tunnel. | 
The appellant asserts that it 
sought to cope with the excessively 
low slump by adjustment of tension 
springs on the pumpcrete machine 
and by use of steel shear pins 
instead of brass shear pins.*%* It 
maintains that, nevertheless, the 
machine: was “frequently rendered — 
inoperable by the unworkable con- 
crete” (Appellant. Posthearing 
Brief, 391). Appellant’s position 1s 
that the machine will not handle - 
harsh and unworkable concrete ( 35 


Tr. 3901). 


The appellant is also critical of 
the manner in which the Govern- 
ment performed the slump test. Mr. 
Doak testified that the slump test 
should be made on a solid, stable 
surface with a clean cone.2% The 
Government, allegedly, did not ob- 


him as an employee * * *, [The Bureau’s] . 
safety newsletter stated a letter had been sent 
[complaining about Mr. Miller] to the con- 
tractor. No such. letter-was ever sent, and the 
story in its entirety to the best of my knowl- 


_edge was fabricated.” The newsletter is Appel- 


lant Hxhibit C—125, 

308 83 Tr. 8723. Low slump tends is make 
concrete more stiff; higher slump is more 
workable (33 Tr. 3726), 

30433 Tr. 8726-27. Mr. Doak testified that 
operation of the machine with such pins is 
not approved by the mnanutackurer soe a bai 
38727). 

305. An unstable surface could result in vi- 
brating which would change the slump. When 
concrete adheres to the sides of the cone, 
because the cone is unclean, the concrete ap- 
pears to have a greater slump than it would 
have with a clean cone (85 Tr. 3911-12). 
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serve these nn In Mr. Doak’s 


view, the slump tests could. have 
been taken at the point of place- 


-meht inside the tunnel by. various 


means, including measurement of 


_ the concrete from the invert pours, 


breaking of the slick (pipe) line, 
removal of concrete through the 
doors in the circular forms, and re- 


moval of concrete at the bulkhead : 


(37 Tr, 4118-22). | 
As a consequence, the contractor 


asserts there were numerous in-: 


stances of disruption. Thus, the 
~ contention is made that the Govern- 
ment unfairly charged the appel- 
lant with refusing to pump conerete 
_ “ator near the two-inch range for 
the invert” (Appellant Exhibit 


 C-159, p. 6). Appellant’s pump-— 
crete operator, however, refused to. 
pump the concrete in question be- - 
cause it had not been tested to find - 
out whether it was near the two-- 


inch range (34 Tr. 3879). 
"Another alleged problem ‘0c- 
curred with concrete which was 
required to have two-inch slump on 
the second pour up the side of the 


mountain from the stilling basin i in 


the spillway. Mr. Doak testified that 
the “concrete ¥ was absolutely beyond 


| workability, it. was, so stiff that 
you could hardly tramp it into | 


7 place «ee (34 Tr. 8880). He 
slowed up the pour, took. -SPproxi- 


| mately two Inches off the: ‘top, 
‘poured more . concrete on and Te-— 


finished the area, a Mr. Doak’s 

view, when. concrete i is so harsh that 
_ it has to be tramped into place, it is 
not possible to get a good: finish. on 
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it, nor can it be . 
successfully. noe: 

The reinforced “epensee ee 
structure, which is approximately 
82 feet high and is located outside | 


the upstream tunnel portal,-was the — 


scene of still another problem 


allegedly caused by the unworkable 
-concrete.®°? Mr. Doak testified that 


the reinforcing steel bars spaced 


across the bottom and top and the - 


vertical bars through the same area 


made it “almost impossible to get 


the concrete into the columns and 
* * ® the vibrators” (84 Tr. 3824). 
According to Mr. Doak, the maneu- 
verability of the concrete. was 
affected by the size of aggregate 


and the amount of sand and cement ; 


Moe was ; therefore a factor ic - 


The ee. iad difficulty | 
getting the kind of concrete that 
would work itself around the rein- 


forcing steel. Mr. Doak testified 
that the. Government provided a 


rough mixture which resulted in a — 
honeycombed surface on the con- | 


— erete on the intake structure.°* The 2 
heneyoombed condition - had to: be ; 


corrected. _ 


. + 308) "34 Tr, ee ‘Rodding ‘(or screeding) 
concrete off means. _ striking off concrete by 


means of a rod to make it smooth on top 
after it has been poured (34 Tr. 8881). oc. 
—80T The appellant. also asserts, at 394 of its 
Posthearing Brief, that: “Bureau steel. design . 


was. improper for. the concrete having the 


specified aggregate size. This circumstance it- 
self caused severe’ difficulties’ in: placement | in 
the column .pours.” This:aspect is taken up. in 
the discussion of steel supra. 

30834 Tr) 3825.- Mr. . 


‘Doak’: testified «that 


‘honeycomb as: an: area. most usually, described 
as a surface area, whereas the agg gregate most 
_ generally. ‘is: showing ‘and ‘the’ voids are not 


filled between the jarger: pieces, that are lar ger 


- ageregates.’! 


“nodded. off” = 


: 31 : 


Rese to the appellant, the 


- conventional method of repairing 
~ honeycombed concrete is to chip out 
the area and then patch it with 


7 - patching material, gunite, or a 


‘mortar gun (34 Tr. 3825). The Gov- 


-- ernment, however, would. not allow 

appellant to use a mortar gun to 
patch the intake structure. Rather, — 
~ form was not tight and grout would 


Mr. Doak testified, appellant in most 


cases had to “chop the concrete: 
back,” 


thus. encountering © steel, 
de hieli meant we must go an inch 


to an inch and a half beyond. the 
steel” (34Tr. 3825-26). Then, it had 
to be filled with new concrete. In all, 
somewhere between 15 and 20 per- - 
cent of the intake structure had to 
be reworked i in this fashion ( 34 Tr. rr. 


3826). 
Mr. Doatt ‘testified ‘that ‘the 
method of patching used frequently 


created a bigger void than existed | 
originally (34 Tr. 3826). He ex-— 
| pressed the opinion that such patch- 
_ ing tended to weaken the structure. 
He also stated that patching per- — 
_ formed by the conventional method 


-_ would have been. cheaper and faster. 


The appellant’ also contends that 


the Government interfered with its 


concrete. operations under Mr. 
| Doak, as it had with those under 
“Mr. Miller. The Government 


allegedly had approved the contrac- 


tor’s use of steel forms for tunnel 
concrete without windows, in the 


upstream portion of the tunnel. Tn 


April 1964, however, Mr. Ryland i 1s. 
_ said.to have required that the forms 


be modified by inserting holes. in. 
them Ce Tr. 3736). | 
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| The epee agsortethat the re- 
sults of the pours in the original 
forms were superior to the results 
achieved with the changed forms 

(38 Tr. 3736-37). Where the win- _ 


dows were used, doors were put in 


that allegedly made the pours. less 
accessible. Mr. Doak testified that — 
the door had to be closed, but the 


seep out around the edges of the 


door, causing a sanded area in the 
concrete (33 Tr. 3737). These areas 


thereafter. had to be ground ‘and 
fixed by means of hand patching. 
The appellant contends that as a — 
result of Mr. Ryland’s direction it: 
had to modify the existing forms by 


burning off the bottoms and also had > 
to acquire additional forms (43 Tr. 
4815). Mr. Walsh testified that the 
cost of cutting up, burning and re- 
placing the forms was $14, 000 ee 


Tr. 4816). 
~ Further difficulty | chen | 
the contractor poured concrete in 
the stilling basins for the outlet | 


works and spillway in August and. 
| September 1964. According to the 
contractor, not only was the con- 


crete devoid of slump and under- 


sanded, but: the Government caused 
innumerable delays. 209 The appel- _ 
dant allegedly had similar problems | 


with undersanded concrete in its — 
spillway Speranone? in June 1965. 10 


200 Mr. Doak’s diary entries (Appellant Ex. 


hibit C-104) show that on August 26, 1964, — 
the pour of the outlet floor occurred after 1414 


hours of check out, and on September 5, 1964, 


the contractor was stopped, after it had 


‘authorization to pour, on the ground that - 


there were too many fines present, 


- 819 Anpellant Exhibit C-104 June, 29 and 
June 30, nee) | _ 
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Mr, Steenberg” S ‘Testimony 


‘The most authoritative witness 


e pieaented by the appellant in. sup- 


“port of its concrete claim was Mr. 


~ Steenberg. Mr. Steenberg testified — 
that he had been engaged in the con- 


struction business for forty years. 


_ He estimated that 90. percent of the | 


work he performed when he was in 


the field dealt with concrete. He 
said that. the concrete work j in Lost. 

_ Creek was no more difficult than the — 
-work appellant had done j m the ae 


(46 Tr. 5184). 


Mr. Steenberg. reviewed tlie con- me dependable yardage. yi iel d on con- 


_ erete records of the Bureau relating i 
> struction . operations was to cause 


~ to the Lost. Creek project. (46. Tr. 
5185-86). 
concrete mix data, batch plant rec- 


ords, test laboratory records, and 


inspector’s reports (46 Tr, 5186). 


He thereupon prepared an an-— 


notated columnar tabulation of the 


Government data (Appellant Ex-~ 
hibit C-212) and an accompanying © 
narrative © explanation. Cee 


Exhibit C-212A). ae, 

_ Mr. Steenberg testified. that the 
yield of concrete yardage was undc- 
_pendable. . 


846 Tr, 
— Tr. 5180) : 


“Q. How mach experience have you had 


in reinforced concrete work? | 
“A. I’ve, SO to speak, been raised. in it and 


- been in it ever since, either direct or in’ the 
position of supervising it from the office.” | 
' . 82 The tabulation ‘was. prepared. separately. 


for each structure with pertinent data  indi- 


. eated for each concrete pour for the particular | 
structure, including the quantities of the de-— 
sign components by weight or percentage, the . 
_Water-cement ratio of -the concrete. (with © 


amounts of water batched and added in the 
field}, concrete strength, the weights of the 


components of the grout (or lubricating) mix, . 


- and the quantities of the concrete . batched, 
-_ used and wasted. . 
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yards. faried “from “abou 0.96 sigs” 
0.103 of the batched yards, accord: 
ing to him (46 Tr. 5190). This is” 
said to..indicate that the Govern- 


ment either did not “know in ad- 
vance” or was “not batching i inad. 
a. mixture that. would 
actually produce a -yard_ (46 Tr. 
—§190). Asa 


vance” a. 


result, appellant’s fore-— 
man. was ‘uncertain about the quanti- 7 


ties of concrete he was going to get. 


Moyeover, the Government was “al- 


legedly not. able to stabilize a. mix 
that. would: produce: a dependable : 


yard (46 Tr. 5190). The effect of an- 


delay while additional concrete was | 


, transported or ally eXCESS concrete 
was wasted.9!3 | 


The app ellant al SO maintains that 


the Government failed to provide 


any allowance for additional slump 


“which might be required because 
of. the existence of air entrain- 
ment.*#* Mr, Steenberg testified that 
_ “Tbjased.on the inch-and-a-half of 
aggregate, which about 99 percent 
of all the concrete was, the air en- 
trainment was supposed to be four 
and a halt "percent, plus « or minus . 
5181. Mr. ‘Steenberg testified (46 _ 


313 246 Tr: 5190-91. Mr. eae: found fein 


his examination of the: Bureau records that. — 
* Bureau inspectors were. estimating waste. on 


virtually every pour (46 Tr. 5192). 


84 Appellant Posthearing Brief, 402. The: 


contractor cites the following passage from 


_p. 257 of the Conere eve Manual, ‘Teferred to. 
> supra: a 
ee €. [PJarticularly for euctesetil delivery ms 


through long lines, it should. be noted that 


air-entrained concrete may require somewhat . 
more sand and perhaps an inch: greater slump s 
than would likely be necessary without air - 
entrainment, These are required to offset -re-. 


duction in workability as.a result of. compres- Ag 
sion of the entrained air while the conerete is # 
moving in the pines.” ais 
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one parent & According to ne 


however, Bureau personnel did not. 


adhere. to that standard and air en- 
trainment varied from 1.3 percent 


to 1014 percent, which is both below 
and above the allowable limit aCe 
- tention that the Government im- 


Tr. 5194). 


Mr. Steenberg testified concern- 


ing appellant’s contention that the 


concrete was undersanded_ and dif- 
ficult to pump. He stated that in 


order to make “a good workable 


mix,” ’ particularly where pumping 
1S involved, there must be at least 


37 percent. sand (46 Tr. 5198). In 
his view the Bureau did. not adhere 


to this standard for pumpability, 


but undersanded most: of the. time 
(46 Tr. 5199). 

Mr. Steenberg also. addressed 
himself to the effect of an improper 
water-cement ratio upon the un- 


: workability of the concrete. oe | At | 


ad tas 


the -water- cement, ratio, the greater 
the strength or durability. 216 Hor 
this reason, under Paragraph 88¢.. = 


the water-cement ratio of concrete - 


exposed to. frost and weather is 0.47 


— and that of concrete underneath the | 


whiter’ or " permanently underground 
is 0.60, | | an 


, Based upon his review. of a test | 
ing data, Mr. ‘Steenberg stated that 


the water-cement. ratio. calculated 
" by: the Bureau improperly included 
the water in the ageregate, He said 
that the 0.60 standard was not ap- 


plied anywhere j in. the tunnel, where 


| 815) "The combination of. cement. and ae 
at ‘principally: as the: lubricant, according 
“to: Mr:Steenberg: (46 ‘Tr, 5199). 7 
6.46 Tr, 5200: Fhe water-cement' nite: is 
based: upon:.the ‘water ‘in -proportion to ‘the 


cement exclusive of the aggregate: ©... es 
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-ture.3!® According to Mr. 


(46 Tr. 5201):: 
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: it : should have hesn allowed, but 
rather the Bureau adhered to a 
standard of below. 0.53. This -re- 


sulted in drier concrete than per- 
mitted by the water-cement ratio.3"” 
- With respect to appellant’s con- — 


posed consistently low slump upon 


it, Mr. Steenberg testified that the 
| permitted 


slump in’ the round 
sections of the tunnel was four 
He examined Bureau 

slump records pertaining to the — 


tests that were taken and recorded — 


at the point of discharge from the. 


concrete truck. He stated that even 
without allowance for air entrain- 


ment and pumping, the slump was 


lower at the truck than the slump © 


that was permitted in the struc- 
Steen- 
berg, the slumps were only 214 to 
314, inches at the truck, instead of 4 
inches at the placement a area, os Tr. 


5202), - 


He found no Eien that the — 
Bureau inspectors allowed an inch 
of additional slump for air entrain- 
ment and an extra half inch to an 
inch for the loss of slump between > 
the point of discharge and the point 
of placement (46 Tr. 5204). 

Mr. Steenberg testified with. re: 
ees to jad oe tee oe ef- 


817 46: tr, 5200- 01. Mr. "Steenberg ‘testified 

-. “The: water ee ratio : oF the mix was 

cone eEnby on ‘the: underside...*.* *”.,.. - 
31846 Tr..5201. This slump was to be meas- 


| ee at the point .where the :conerete: was in 
place before it: was vibrated. The ‘concrete in 


question. had: air entrainment in it. “4 

- 319 46 Tr. 5204-02; On May 8 or May. 11, it 
Station 6+40:to 6+70,: the slump varied from 
214: to 31% inches*in: spite of the fact. that 
from 0 to -15: gallons: of water. were, added pe 


load (46 Tr. ea 


2 . 158], ie tae 28 2 oye 
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fects ieealeg few the Bureaw’s 
adjustments of water mix at the 


trucks, which appellant contends | 
_ were necessary in order to attain the 
excessively low slumps required. by. 


the Bureau.®° The appellant asserts 
that the Bureau was unable to ar- 


- rive at the proper water ratio at the ~ 


plant and consequently adjustment 
was made in the field (46 Tr. 5203). 
According to Mr. Steenberg, it is 


time- -consuming to (i) check the 


slump at the truck, (ii) add. water 
thrown in by. the pailful and (111) 


then run the truck for two or three 
additional minutes to mix the water. 
His contention is that if repetition 


of the test indicates that insufficient 
water was added, the whole process 
must be repeated. In the meantime 
the operator of the pumpcrete ma- 
chine must slow his operation but 


not completely (or the concrete will — 


freeze in the line). As a conse- 


quence, the pumperete operation," — 
the people unloading the concrete, — 


the truck drivers, the crew placing 


it, the crew at the batch plant,.and 


the equipment are all idle for. the 
length of time required to “water 


up” the concrete (46 Tr. 5203-04). 


From his analysis of the Bureaw’s 


_ 820 Mr. Doak testified that the contractor 
installed a moisture meter in order to measure 
the moisture in the sand (34 Tr. 8883, 39 Tr. 
4356). He also muated <8s follows Age Ty. 
4356) : 

“QO, Did you then give the Bureau every- 


thing they requested in the way of devices - 


for measurement of water? 
“AL Yes * * *; 
 "Q. And was that thie ‘moisture. measuring 
‘device that’ the Bureau wanted? — 

“A, Yes... - 

—"Q. Did they ever ask for any ‘different or 
. additional Systems a measuring sand mois- 
ture? 
tk. NO, 


perience” (46 Tr. 5220). He ex 
pressed the opinion, based upon his 
analysis of the Bureau’s concrete. 


compression tests,221 Mr. Steenberg : 


concluded that the Government, per- 7 


sonnel who controlled the mix. did 


‘not know how to set up the batch y 


mix and how to take the tests in the 


field. This. conclusion was based 


upon a range of compression. tests. : 
varying from 1,720 pounds to 6,600 
pounds, PSI on the cylinder, which 


‘Mr. Steenberg stated ‘Gs the worst I - 


have ever seen in my 40 years’ ex- 
He ex- 


records, that the Bureau personnel 
in Meanie) of controlling and sup- 


plying the concrete mixes to the 
contractor were “either utterly in-— 
competent or deliberately trying, to” 


mess up things by jumping the 
mixes back and forth * * *” (46Tr.: 
2977). : pie og 


The Government’s Position 


‘The Government,. first, ‘seeks. to 
minimize the contractor’ S claim by 
alluding to the paucity of com- 


plaints respecting concrete during 
construction 
hearing Brief, 542-43). Its point ‘is 
that the contractor - remained . Te 


(Government ‘Post- 


markably quiet. while the job was. 
being done, for one allegedly so ag- 


_ grieved.*?* The Government asserts 


321 Mr. Steenberg said that unlike other: jobs ob 
performed by the contractor, the Bureau.:did 


not advise the contractor with respect to.any 
compression ‘test limit. the contractor:, aes 


expected to meet (46. Tr, (5220). ee - 
322 According to the Cor crniene the. only 
evidence of. substance with respect toa griev- 


ance by the appellant in this. connection.was || 
‘a request, dated March 3, 1964 (Appellant — 
for permission to. use 34° — 


Hxhibit C-110), | 
inch aggregate, instead of 14% inch, and more 


_ however 


822 


; that althoug a Mr. Angel tree 


a diary he “ua not record : any diffi- - 
culties with the aggregate source or 
at the batch plant. According to the- 


| Government, it is also significant 
that there are only a few references 
m Mr. Doak’s diary to. conerete be- 
‘ing hard to work.*23 


Thus, asserts the Geta ae. the | 


contractor. did produce ageregate 


from the source provided by the | 
Government ‘ ‘without a murmur of - 
. protest”. LS. to deficiencies in. the e 


source or the amount of processing 
that was required ; the Government 


s did accept these aggregates, what- 
ever their ‘dehicienciss: in. erading | 


and. moisture content and. proceeded 


Fo design a mix around these ag- 


-_gregates, adjusting the mixes as 


data from surface moisture and - 


Be gradation i in the aggregates (prior 
_to entering the mix) dictated; the 
: contractor Sneed the concrete in ac- 


cordance withthe Government’s de-. 


cision; and the concrete was placed, 


le ne sie for payment, and paid for 


: under the bid items “without an in- 
ordinate amount of jawbone at the 
. time.” — 


in the =e. ot oe 


cement aes cubie yard... of: ‘Gonerete in the 
curved portion of the tunnel | (Government. 


Posthearing Brief, 5438). The request was ini- 


tiated, by the: refusal. of. appellant’s new- 
‘pumpcrete operator, Mr. John Tri, to attempt 
‘to pump material that he did not think could | 


‘be pumped in the machine. (18 Tr. 2046-47). 
. 323'The Government also. refers to-the ab- 


‘sence of a record: of such complaints by the. 
‘contractor in’ the’ diary’ of Mr. Wilcox, who. _ 
was characterized as “in the habit of record- 


ing any and all complaints by the contractor, 
small. sae 
: ‘Brief, 543 ye ee 
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(Government Posthearing — 7 
‘Brief, 548-44.) Now, maintains the | 
Government, the appellant: seeks, 


(Government Posthcars 


179: LD. S 


to say that nothing went right witih | 
the entire operation, =| 3 
The Government admits that ad- 


- justments in the mix were made 
“daily and sometimes more often” — 
but claims they were necessitated by — 
reason of the ‘appellant ’s deficient 
moisture control and 
grading. Tt concedes that each and_ 
every Mix adjustment was not made 


ageregate 


solely because of the variations. in 


surface: moisture in the sand and 
“coarse aggregates as they entered 


the mix or the improper gradation 
of these materials with respect to. 


oversize and undersize particles” . 
within the designated sizes, but 
‘Toaintains that the majority of ad- 


justments were made for these rea- 
sons (Government. Posthearing | 
Brief, 545, 569). The Government’s | 
position is that the problem that oc- 
curred in the mix design Wwias worked. 


out in the field in ‘cooperation be- 


tween Government and contractor | 


personnel. Accordingly, it contends 

that the Government cannot be held 
responsible for the appellant’s share 
_ of the costs incident. to such. effort. 


_ The maj: or thrust of the Govern- : 
ment’s. argument. 18° that: under the - 


contract it was afforded the right to 

design, test, adjust and control the: 
mixes. 
referred to is contained i in. Subpara- 
graph C.. , dealing with mix propor- 
tions, of Paragraph: 83, which re- 
lates to concrete composition 


The pertinent — provision 


The proportions in which the various 


ingredients are to be used for. different — 
parts of the work shall be as determined | 
‘from time to time during the progress of 


the work and as tests are made of samples. 


of the aggregates and the resulting con- 


 formity 
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‘erete, The mix proportions and appropri- 
ate water-cement ratio will be determined 


‘on the basis of procuring concrete hav- 
im- 
durability and required : 


ing suitable workability, 
permeability, 
strength, without the use of an excessive 

amount OF cement. 


density, 


— ability, durability, or strength, and the 


contractor shall be entitled to no addi- 
tional compensation because of such | 


adlesiments, 


Conversely, maintains: che oe 


ernment, control of both moisture 
content and aggregate grading was 
‘the sole responsibility of the con- 


tractor. The applicable. provisions 
are said to be contained in once 


ay aphs Sia a., 88a., and 83d. 


“Moisture Control 
- Subpar ao eraph — 83d. — 
“Consistency,” provides: 


The amount ‘of water used in the con- 
crete shall be regulated as: required to 


‘gecure coucrete of the proper consistency’ 
and to adjust for any variation in the 


moisture content. or grading of the. aggere- 
gates as they enter the mixer. * * * Uni- 


a bate to batch will be required: 


- Subparagraph | a. of Paragraph : 


- 87, relating to.sand, provides: 


| Sand, as delivered to the batching 


plant, shall have ‘a “uniform | and stable 
moisture content. | rae 


The Government eat ae sae: 


; surface moisture variations in the 


- ageregates affected the mixes and 


required the adjustments which 
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entitled 


in concrete consistency from 


. Mix Computations Sheet”, 


. inspectors’. 
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were made in bei In support of 


this contention, the Government re- 


lied mainly on the testimony of Mr. 
Borden, who was ‘experienced: in 


concrete and tunnel: construction. 
Mr. Borden was called upon to ex- : 
ae a ee re _ plain several tabulations (Govern-~ 
. Tests of the concrete willbe made by . 
3 the Government, and the mix proportions 
shall be adjusted whenever necessary. for . 
the purpose of securing the required 
economy, workability, density, imperme- 


ment Exhibit B-557) which he had. 


prepared, based upon batch plant 


records and. ‘inspectors’ reports, | 


using the operations on gate 8, 1964. 


as an example," | 7 7 
He. testified that an wpward: re 

justment in the weight of sand fora 

three-yard mix, from:3,429 pounds 


to 3,459 pounds, was in part ‘ac- 


counted for by the amount of free: 
moisture in the aggregates before 
they enter the mix (78 Tr. 8754-55). 

- Mr. Borden also testified regard- 
ing the manner in which surface 
moisture variations in the aggre- 
gates allegedly affected the mixes 
and required adjustment. thereof. 
His testimony related to a. chart 
(Government. Exhibit B-560) re- 


_ capitulating the. recorded surface. 
moisture in the ageregates t 
from concrete aggregate tests run. 


taken 


on the test batches between October . 
1963 and September 1965, Examina- 


tion of the chart indicates that there 


were variations in surface moisture 7 
contained in the sand and aggregate 


fractions in the mix.. 


The Government asserts had. ae | 
most significant variations oecurred . 


824 The tabulations. were a1g6 based upon 
Government Exhibit B--555,,. entitled “Concrete 
which was the 
underlying document for the Government's de- 
sign activities at the batch plant, with respect. 
to Mix No. 4H. The batch plant records and | 
reports (Government Exhibit 

B—-557) were derived from B—555. 
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with respect. to sand, where the 
amount of moisture runs from 


about eleven percent to about three 


percent. Substantial variations are 
shown for the sand during the marly 


part of May 1964. 
Borden also described the 
effect that variations in moisture in 


Mr. 


the sand have on workability. He 
testified that the amount of mois- 


ture in the sand. affects the amount 


of sand, so that the presence of 
twelve pounds of. moisure, for ex- 


ample, would mean there were actu-— 


. twelve pounds less of sand (78 
8792-93). According to Mr. 


Pade if there is foo auch mois- 


ture the slump and mix become 
overly wet (78 Tr. 8798); if there 
js not enough moisture, workability 
is affected (78 Tr. 8793). | 


Rineutie Gradation 7 | 


The Government refers to. the 
contractor’s responsibility for 
supplying sand in accordance with 
certain gradation requirements pro- 
vided for in Paragraph 87c. Sub- 
| paragraph 87c, reads: 


. Grading. —The sand as “patched shall 
‘be. well graded, and when tested by | 


Ineans of standard screens (Designation 
4), shail conform to: the * * * limits 


et 
— set forth fl a table showing Sli 
goreen sizes and the individual per- 
cent by > weight retained on the 
screens. 

The Governnsne algo cites: Hb: 
paragraph. c. of Paragraph 88 
| i vontee Aggregate) which a 
vides: me 
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Separation.—The coarse: " ageregate 
shall be separated inte nominal sizes and 
shall: be graded as 7 : 


set forth in a table ceca for 34 | 
inch and 114 inch aggregate, re- 


spectively, the nominal size range 

and minimum porn retained. on 

the screens. — | | 
Mr. Borden testified in connec- 


tion with a chart (Government | 


Exhibit B-558) which he had pre- 
pared 


ageregates affected the scale batch 
weights for a given day (May 8, 
1964) and required. a mix adjust- 
ment.®* According to the chart, the - 
dry batch weights (scale weight 
with free moisture removed, or sat- 


-urated surface dry), when recom- 


puted from aggregate and moisture 
tests run on the same day (Govern- 
ment Exhibit B-557, p. 3), show a 
variation with the dry weights indi- 


cated on the “Pounds per batch” 
line (c), on page 1 of Government 
Exhibit B—557.32¢ - 


- Consequently, asserts the ~ Gov- 


ernment, the mix design made on — 


the record batch (the fifth line of 
page 2 of Exhibit B-557) was re-. 


quired in order to correct for free 
moisture in the aggregates and the. 
amount of oversize and undersize 
material contained in the various 
agg gregates: (Government Posthear- 


325 Government Exhibit B-558 is a some- 
what more simplified version of the concrete. 
mix data contained on _ Government Exhibit 
B-557,p.3.. 

22678 Tr, 87 50-63. Sonis of the Government 
computations were found to be im error and 


were corrected (78 Tr, 8752-54, 8757, 8759— _. 


63). 


showing the manner in © 
“which the amount of oversize and 
undersize materials in the various 


458]. 
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ing Brief, 583). ‘The Came 
therefore, contends that this is un- 


mistakable evidence that the ad- 


— justment in the mix which was 
made on the fifth batch for May 8, 


1964, was in part required because - 
of inaccuracies in the aggregate — 
gradings which are the apes 7 


responsibility. | 
Mr. Borden also testified at es 
concerning. a chart (Government 


Exhibit B-559) purporting to show 


gradation data for aggregates used 
in every test batch.**? The gist. of his 


testimony is that variations in sig- 


nificant oversize and undersize 
- which exceed the limits set therefor 
in Paragraph 88 can be expected to 
affect the workability of the mix un- 
less adjustments are initiated (78 
Tr. 8799-8810). He also indicated 
that the slump and water cement 
ratio would be affected unless ad- 
justments are made (78 Tr. 8806). 

The Government contends that 
Mr. Borden’s testimony regarding 


the variations in aggregate grada- 
tions, as portrayed on Government 


Exhibit B-559, and the manner in 
which the variations from the 
gradation limits specified can adfect 


workability, has not been refuted 


by the appellant (Government Post- 
hearing Brief, 584), It therefore 


maintains that the adjustments in 


mix design made by the Government 


et According. to. ihe Seserantne “the ‘chart . 
purports to show, by means of dots and colored © 


bars, those instances in which the aggregates 


in all of the test ‘batches ‘varied from the . 
~ gradings required by Paragraph 88 for sand 
and also with regard. to nominal oversize, sig- — 
undersize and . 
_ significant undersize for the’ coarse’ aggre-- 
- gates (% inch and 1% inch) (Government | 


- nificant oversize, nominal 


Posthearing Brief 583— 84). 


474-598-7212. 


were justified i in order to accommo- 


date the gradation deficiencies in 
the ageregate, the responsibility for 
which fell upon the appellant (Gov- 
ernment Posthearing Brief, 585). : 


Pumpcrete Operation 
~The Government’s position 1s that 
the contractor’s difficulty in the 
operation of the pumpcrete ma- 
chines on February 24 and 25, 1964, 
was occasioned by the contractor. It 


‘asserts that movement of -concrete 


ii the pumpcrete line was stopped 
in order to permit a change in the 
discharge arrangement; the con- 
crete was allowed to remain in-the 


. line for an uncertain amount of 


time, but probably long enough for — 
the lubricating matrix to settle out _ 
from the mix or leak through the | 


joints in the line; pumpcrete opera- 


{ion was then commenced, moving 
the concrete to the discharge end of | 


the pumpcrete line; at this time 
there was a pressure buildup at the 
end of the slick line from a pile-up 
of the concrete through which the 


contractor was attempting to pump. 


more concrete to fill cracks and. 
crevices; as a consequence of all this, 
; agertinne stopped.®® The Govern-_ 
-inent concedes that asa result of the 


plugged pumpcrete line on Feb- 


ruary 24, approximately eight cubic © 
yards of wasted concrete had to. be 


, B88 Government Posthearing Brief, 587-88, 
The Government also asserts that on Febru- 


ary 24, when appellant sought to force the 


concrete away from the end of the slick: line 
by means of an air booster, hardened conerete . 


was found in the pipe connection and no air 


could find its way through, As.a consequence, _ 
Mr. Miller fired appellant’s tunnel foreman © 


‘who was: responsible for, cleaning the pipe - 


(27 Tr. 3119-20). 
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removed from the pump crete line 
(Government. Posthearing | Brief, 
539). 7 


that the pumpcrete machine was ‘ 
. sore need of repair” and so aa 
called upon to pump concrete which 


had not been in continuous move- 
* ment: through a 500-foot pump- 
- erete line, up through an § curve, | 
held to the slumps as held in the 
specs * * * and not to be construed 
with the concrete manual . 3 
On another occasion, Mr. Picscath, 


through 25 more feet of line, into:a 


flattened slick line and through wet. 
concrete, all with enough pressure 
to push it back into cracks and crev-— 


simply would not do the job.” 
Brief, 


_ ices,:“ 
(Government Posthearing 


591.) After Mr. Tri took over as ap-_ 
pellant’s pumpcrete operator, he- 
overhauled the machine and the: 
pour of F February 24 was thereupon - 
completed (a month, sia without, | 


undue difficulty. ae 


“Shumps 


The creer fees that the 
excessive varlations in the. slumps 


of which appellant has complained 
were. closely 


the lack of moisture control and'im- 
proper grading of aggregate (Gov- 
ernment. Posthearing Brief, 598). 


As | for - the appellant’s : contention 


; that the. slumps were : oa 


a “820 Government Exhibit B-308, 1838 | 


‘ (March: 24, 1964); Government Péateutie 
_ Brief, 590- 91, Mr, Miller. testified (20 Tr. 
2268-69) : 

Lo ape. e ha 7 


. setting on these valves * #, *, 
“Q.: (By. Mr.” Little) 
he took it apart?. : 
. “A. No, I do not. He was an. sheet on. the 
-.machine and -he ‘was just. oe Re -g0 to it 
and go to work on it.” pe Nig 


DEPARTMENT OF THE INTERIOR 


The Government also’ inne be 


connected to, and 
“almost, always” a consequence of, 


. “replied (836 Tr. 4093): 
[Mr Prescott] likes. 


cd : * “He. didn’t eally: bverkaul the | 
. pumpcrete machine, but-he just. went through 
and checked it out very. pee as.to the — 


Do. you know why, 


[79 LD. 


| oe sid ecbuned for hareh and un- 


workable concrete (causing placing 


difficulties and honeycombed con- 
crete), the Government’s position is 


that workability is a combination of 
sand, cement: content and slump. 
The Government points to what 


it regards as certain admissions by 
the contractor. On cross-examina-- 


tion, Mr. Doak stated that “we were 


p93 380 


appellant’s tunnel foreman, was 


quoted as saying that concrete 


placement. was made with lower 
slump than usual because he “likes” 
lower slump. Mr, Doak also said 
that if concrete is too low in slump 
or is overslumped, a concrete ma- 
chine will not be able to handle it 
(35 Tr. 3901). He admitted that the 
slumps specified by the contract are 
low slumps by the standards appel- 
lant was used. to (386 Tr, 407 78- 


79). 332» 


The. xe ae. ee that 


. most of the slump tests were taken 
-at the site of the pumpcrete ma- 
chine, as the concrete was being. : 


- 200 36 Tr, ae Bureau and ce 


ual. referred to was incorporated by reference | 
in the contract only in certain pee (36 Tr. 
4080-81). 


331 Government Exhibit B-303, pp. 207-09, 
When asked about this statement, Mr. Doak 
“T don’t know what - 
* * * T don’t. recall | : 
talking to Prescott about this instance any- ‘ 
way.’ ; 
332 The Government contends that this - was 


‘the real source of appellant’ S difficulty with . 
this joh. The contractor’s 


experience was in 
the puilding trade and allegedly it did not 


- expect “the type of rigid control over the 


conerete operation” that the Bureau Mmain-. 
tained (Government Pos nee Brief, ese): 


dumped. (oun the tr uck into the — 
hopper, rather than at the point of 
placement (as called for by the con-_ 


‘tract) (Government Posthearing 


where the slump. tests were taken 
eaised no harm to the contractor, 


and actually helped the contractor — 
to avoid costly delays. Thus, Mr. . 


- Lasko: testified (25 Tr. (2846) > 


| 8 ae [A] fter. [the conerete is aanped 
into the pumpcrete machine and * * * at 


the placement *# *# *® You ‘find that the 
~slump is incorrect, then what do you do- 


- with all the concrete in the pumpcrete 


machine and in-the line? So therefore the — 
slump is taken right at the point where 
Ae tr placed into the ‘pumpcrete machine 


to make certain that the good. concrete 
OR goes. into the pumperete machine, 
and if any adjustments have to be made 


they can be made right there and mixed 


- up in the truck and then pur into the 
: pumperete machine. 


The Government’s point is that 
taking slump tests at the point of 
placement i in the tunnel would have — 


been more difficult (37 Tr. 4119). 


Moreover, the Government main- 
tains that no request was ever made. — 


by the contractor during perform- 


ance that slumps be taken at a place. 


other than the pumpcrete machine 


(Government Posthearing Brief, ‘amount of air. Rather, according to 


th t, 
“With respect to appellant's alle-. Poaceae Rake ea 


= gation that pumping through the 
-pumpcrete line caused a decrease in — 


608). 


| the amount of slump, } Mr. Bellport 


F testified as follows: ca ‘Tr. Side 


18): 


a pumpcrete machine, Mr. Hart. 
“Qe Only about an inch? © 
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-«Q, Well, 
[lines were] 4-500. feet. Do you think that - 
‘wouldn’t affect the slump? 


ee . 


OR No, not even that itch 


ve SQ. Like on the end of your nose, dis- | 
tance gets pretty important on » slump? ws 


“A. Not.once it’s in the pumpcrete ma- | 


chine, it. doesn’t affect it much. | 
Brief, 599). The Government’s posi- 


tion, however, is that the place. 


x * % “3 re — 


are assume some of the 


NA. It might affect it a little, T’ve seen — 


concrete pump much farther than. that 
without difficulty. ¥ | 


Finally, the Ginaala ad- 


dressed its alleged failure to allow — 


additional slump for air entrain- : 
ment. It asserts that the passage 


quoted from p. O57 of the Concrete 


Manual only indicates the possibil- _ 
ity that. some allowance should: be 


made for additional slump because 
of the existence of air entrainment. | 
The Government’s position is that 
an additional allowance may not be 


necessary. and an. allowance that is : 
required may be due to other factors 


_ (Government Posthearing Brief, 
606-07). : 


With respect to Mr. Steenberg’ S 


contention that under Paragraph — 
85b., air entrainment was required _ 
to be plus or minus 4.5 percent, the _ 
Government maintains that there is. 
‘no requirement that concrete will’be — 


rejected which does not contain that 


for the amount of air entraining 
-agent used in each mix to be such as | 


will effect the. entrainment of-the - 


| percentage of air shown in the tabu- 
lation, including for. 114 inch maxi- 


| tome ae ee oe SEE SIZE ‘coarse aggregate, 4.5 per- | 
ese You don’t lose much stump through om 


cent, plus | or minus. The Govern- 


ae Ss. position is that. concrete 


3 28 
which sees not asntaaa that sntaib. 
of air is. not rejectable on that 
ground because 85b. only denotes 
the amount of agent to be used as. 
an ingredient. Moreover, the Gov-. 
- ernment asserts that the contractor 
| could not have been harmed if the 
air content varied due to factors. 
other than the amount of agent sup- 


t 


DECISIONS - 


plied since the Bureau controlled 


_ the mix. Nig cs Posthearing 
Brief, nye ee 


Decision 


At the outset it must be noted that 


the contracting oflicer’s various find- 
ings of fact do not appear to have 
expressly covered all of the claims 


raised here. Extensive testimony, 


however, was taken at the hearing, 
accompanied by the introduction of 


numerous exhibits, and the Govern- 


ment has not questioned our juris- 


diction over these claims. As re- 


‘flected in the record, the contracting 


officer’s adverse position towards 
them is clear. Under all of these cir- 
cumstances, and.in view of the mag- 


nitude of the record and the protrac- 
tion of this appeal, no useful pur- 
pose would-be served by remanding 


the claims to the contracting officer 


for necumonel | findings? ae Peers 


_ 38 : See Conrad Tics ASBCA No. 
14239. (January 21, 1970), 70-1 BCA par. 
8116, at 37,689-90; American ‘Shipbuilding — 
Oo., ASBCA No. 6911 (May 12, 1961), 61-1 
BCA par. 3046, at 15,762-63. In American 
Shipbuilding, the ASBCA said, at 15,763: | 


_ # # * The chances in fact. appear nil or 


- any ‘decision by the Bureau favorable to Appel- 


“% lant under Appellant’s interpretation of the 


- contract. To require Appellant to seek a fresh. | 


_ decision from the Bureau and again appeal 
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ingly, we will proceed with our 


findings.. 


Tt j is undeniable that the Govern- — 


ment, under the contract, was at- 
forded the right to design, test, ad-_ 
just and control the mixes. Such. 


right, however, 1s not unqualified. | 


Implicit in the provisions is a re- 
quirement that it must be exercised 
reasonably with a minimum of dis- 


ruption and delay. : 

On the other hand, control of both. 
the moisture content and iyrading 
was the sole responsibility of the | 
contractor. Therefore, ‘the develop- 


ment of a: plan to control the mois- 


ture content was within appellant’s 


province. Use of a moisture meter 


alone was not sufficient. Appellant 
should have installed accurate meas- 
uring devices in several locations; 


or it could have protected its ag- 


gregate stockpiles from adverse 
weather by covering them or by us- 
ing drains; or it could have pro- 
cessed its materials from a selected 
area where moisture was more 


‘uniform. 


We find that the sand and coarse 
aggregate appellant provided did 
not comply consistently with the 


‘contractstandards for moisture con- 


tent and gradation. We are unable, 


however, to hold that the subsequent ~ 


difficulties encountered by ‘the ‘ap- 


_ pellant are attributable solely to the _ 
‘deficiencies in moisture content and. 
grade. In our view, the Government 

did not exercise its right to adjust 
the mix proportions ae free of 

fault. | 


The Government tae admitted 7 


_ would cause needless muitiplicity of appeal — that each and every mix adjustment 


“proceedings: for the rere of form.” 


was not made solely for moisture 


158] 


content or. peeatise! of improper 
ageregate gradations.** We infer 
therefrom that at least some of the 


adjustments that, occurred were a 
result of Government conduct re- 
specting mix design unattended by 
contractor responsibility. The rec- 
ord is not so compelling in this re- 
gard. to require a finding that such 


adjustments. were entirely within | 
the zone of reasonableness imposed. 


_ upon the Government. Neither can 
they be viewed in strict isolation 


from the complex of circumstances 


present here. 


It is in the matter of slump, how-. 


ever, where we consider appellant’s 


position even more persuasive. In 


the first place, slump tests are af- 
_ fected by adjustments in mix design. 
In this connection the Government 


alsohad admitted that not all varia-— 


tions In slump results reflected a 


need for adj ustment in mix design | 
ae esulting from 3 improper control on 
moisture and aggregate grada- 


tion.3% Again we conclude that, the 


record is not so compelling as to re- 


‘quire a finding that the variations in 
slump test results were entirely free 
‘of Government responsibility. 

The Government has conceded 


“that 1t took most of the slump tests: 


834 Government Posthearing Brief, 545. The’ 


"Government goes on to say, “We do believe, 


, “however, that the record shows that the vast’ 
majority of adjustments were made on this" 


-account.” Again at 569 of its Brief, the: state- 
ment appears that the reasons for numerous 


‘adjustments in the’ mix design were “almost 


entirely due” either ‘to moisture ‘content or 


‘improper gradation or both. (Italies supplied. i 


333 Government ‘Posthearing Brief, 598+ 


“* * * Variations in slump results reflected 


_ the need for adjustments in mix design’ Which 


were ainvost always the result of impr oper eon=' 


trol. of ‘moisture and aggregate gradation ha 
oo are of appellant to clean the pipe. 


the contractor. a (Italies supplied.) ' 


‘STEENBERG CONSTRUCTION COMPANY 
May 8, 1972. 


329 


at the site of tihe pumpérete machine 
rather than at the point of place- 


nieut, as required by the contract. 
While such a procedure may have 


benefited the contractor by reducing 


delay, we are not entirely convinced 
that the’ contractor was not ad- 
versely alfected thereby. 3 


~. The Government sought to mini- | 


mize the effect of testing for slump: 
at the pumperete machine rather | 
than atthe point of placement, but 
we note Mr. Bellport concedes that 
“a. little” loss occurs between ma- 
chine and ‘placement. % 2 = 

Before altering the method ‘of 


testing slump provided for by the 
contract, the Government should 


have tested slump at the punperete 


and at placement in order to deter- 
mine the amount of. loss resulting” 7 


from pumping. In the absence of. 
such proof, on the basis of the entire _ 
record before us, a presumption of | 
responsibility for appellant’s dif- 
ficulties with slump must be im-_ 
posed upon the Government. That, 


‘presumption has not been overcome 
by the evidence introduced on be- 
half of the Government. — 


We are also unable to attribute 
the ineffectiveness of the pumpcerete 
machine solely to the. appellant. 
Rather, the state of disrepair may 
well have been induced by the’ 
quality of the mixes prepared by the 
Government... With. respect, to the: 
plugging of the: machine ‘on. Feb-: 
rnary OA, however, we find that the 
source of, the difficulty . was the. 


| hardening of the concrete in the pipe 


connections resulting from. the fail- 


f 


330 


In the: ee case of ee gk 


Seisson, Ine.,. the Corps of En- 
_ gineers Board of. Contract Appeals 
had occasion to pass upon a claim — 
| ‘similar to that made by. the appel- 7 
lant here that Government-designed 
concrete mix was deficient in pump- 
ability and_ placeability. 386 We re-- 
gard their decision (at 40 001) asa 


- particularly. apt and succinct 
| analysis. of, the issue before us: 


“The government wrote the specitica- 
. tions: which permitted the wide: varia- 


tion of rock sizes in the coarse aggregates. __ 
| ensuing delays and. disruptions. 


~~ and. the relatively large percentage of 


poorly shaped particles. within the large - 
coarse. aggregate. It also reserved to itself _ | 
the right to control the mix to adapt it. 
to job conditions. In exercising that right: 


it had the obligation to. take into con- 


sideration the relevant factors of pump- 
ability and. placeability inasmuch as the 


contract required the use of a concrete 


pump. Of course the government was not 


| required to design the concrete mix solely 


to suit the appellant’s convenience or to 
assume the easiest pumping» operation. , 
But, it did not have the right to totally | 


disregard the pumpability and place- 


ability of the design mix to the detriment — 
0 the | 


of -the appellant’s operation. : 
- record we find it did so. | 


Government counsel complains that ap- 
inferior aggregates. © 
' to show overall delay is the pumpcrete ma- 


pellant furnished 
But the evidence is that, although the 


: aggregates may have been inferior, they — 
were substantially within the tolerances: : 
permitted by the specifications. They were | 
all that the government was entitled to _ 


under the specifications as written. 


We find that the government by not 
_ properly taking into account: the factors _ 
of pumpability and placeability i in design- _ 


ing the mix, failed to discharge the duty 
undertaken by it +e * not. to interfere 


- with contract performance by the other’ 
- party and, thereby, amposed ‘upon appel-: 


a36 Eng, BCA No. 
71-1 BCA Bar: S607. 
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2929 (November 30, , 1970), _ | 
’ these. uae tests, if you could. run one day, - 


“(79 L.D.. 


lant more onerous conditions of perform-- 


ance than the contract required of appel- 


dant. A constructive change in the con--_ 
- tract resulted. 7 


We, too,. find. that: the ts , 
ment did not take into sufficient ac-. 


count the factors of pumpability: : 


and placeability. in designing the: 
mixes, as a consequence of which the: 
m1X6s. that. were furnished appel-- 
lant were difficult to work. We hold. 


that a constructive change in the- 


contract resulted. The appellant is: 


entitled to be compensated for the: 





887 Mr. Steenberg was unable ‘to. state the- 
cost (46 Tr. 5207-09): 

“MR. DURSTON : Have any  eaienlntions. 
been made as to the amount of delay that 
was caused inthis ‘instance and the cost of 
that delay as far as lost time and use of — 
equipment is concerned ? : 
“THE - WITNESS: We'd have’ no way to: 


: record that, unless we'd just had somebody 
. standing out there keeping track. = 


Bs e 8 Pe # * 
“Q. Now, if you were called in ag an expert: 


_# * * and it were described to you in detail,. 


the conditions under which. 
would 


hypothetically, 
this conerete work was done * * a 


you * * * be able to testify as to the reason-: 


able. value of doing that work under such. 


; altered conditions and * * * an estimated’ 
basis under. assumed conditions? 


“A. It could probably be done, but it would 


_ be. pretty impossible, unless somebody had 


some idea—the’ only thing you have actually 


chine is capable of pumping 20 to 25 yards... 


_an hour. This means that most of these tunnel. . 
Z sections—there’ s about 30 yards. supposedly, 


plus the overrun should only have been an -— 
hour or an hour an a half pour, and in most. - 
cases these run. four—five Ours» and in some: — 
cases six—seven hours, 

“MR. DURSTON: It would even take an. 
expert quite a while to assemble the neces- 
sary data in order to come up with a reason-. 
able estimate of what the additional cost was. — 
because of the actual length of time that it 


took in excess. of. what would be a reasonable | 


time to pour the concrete? > 

“TH WITNESS: That. is right.. ‘The near-: 
est you could possibly have hit—it you'd had. 
any day: when they didn’t stop and make all 


= 
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The equitable ees will be | 
determined in the portion of this 


opinion entitled ee ge ust- 
~ ment.” 


| Adequacy of ee and Aggregate 
— Source 


At ‘the insee: a the pees 


claimed that the Government mis- - 
represented the suitability of Bor- 
row Area No. 5 as a source of sand 


and aggregate having the. required 


gradations. Mr. Angel testified that: 
it contained an excessive amount of | 


fines which resulted in additional 
cost of processing to the contractor 
(39 Tr. 4857). According to Mr. 


/ | Ang gel, the appellant was required to 
ane accessory equipment on its 


-erusher in the form of shaker 
screens, spray bars, and sand screws 
“beyond what would be normally 

needed” on account of “the poor 
- quality of” the material and to “get 

the clay out of the aggregate” (39 
Tr. 4357-58). 


"The appellant contends that the | 
in the 


Government represented 


. . you’d have judd some fens to show what 
it took. to do it under normal conditions, but 
I don’t know:.of a day it wasn't messed: up.” 


Delays to concrete pours as: recorded in - 
“5 is Bassan. records kept by. Bureau Inspectors are — 
listed. on a chart prepared by Mr. Britton 


| (Government Exhibit B-492). 


338 Department counsel took the position that 
such a claim had not previously been made to. 


the contracting officer and that it should be 
dismissed for lack of notice. (42 Tr. 4644-45.) 
After. the matter. was brought up at the 
hearing the contracting officer issued (pur- 
suant to request by the Board) a Findings of 
Fact and Decision, dated October 22, 1968, 


denying the claim. Attached thereto are 


Exhibits B-1000 through B-1014. It is perti- 

nent to note that Hxhibit B—1014 consists of 
149 sheets” of ‘results of conerese aggregate 
tests. 


| grading. 


gate, 9 eee designates 
_ sizes within the range of 3/16 of an inch 


specifications | ‘that Borrow Aréa, 
No. 5 could feasibly provide sand. ~ 
and aggregate for concrete which 
would conform to the specifications. 

Paragraph. 87 pertains, to ae it 
provides: , 


a General —'The term “sand” j is. sused - 


designate ager egate in which the maxi- 
mum size of particles is 3/16 of an inch. 
Sand for concrete, mortar, and grout shall . 


be furnished by the contractor from any 


approved source as provided in Subpara- 


graph d. and shall be natural sand, @xX- 


cept. that crushed sand may be used to 


make up deficiencies + in the natural sand. 


i ae 


According’ to the. appellant ‘the | 
following language in 87a. “consti- — 


tuted an express Bureau representa~ 


tion that the source described (Bor- 


row Area No. 5) contained material | 


of suitable quality which necessarily _ 


could by reasonable means yield 
sand of required quality and grada.- 


tion” oe | 
Brief, 363) + . 


Bur eau of Reclamation tests perfortied : 
on a sample of sand taken from a source 
located in W148 SE Y% Sec. 8, T5N, R5H, 
Salt Lake Meridian, approximately one- 


| Posthhesring - 


half mile downstream from the damsite, — 


indicate that this source contains mate- 


rials of suitable quality that can be proc- 
essed to meet the requirements of these 


specifications for sand. 


. The quality and grading require- . 
ments for the sand are set forth in 


Subparagraphs. be and c. of Para- 7 


graph 87. 


Paragraph 88 deals ae coarse 
aggregate. Tt defines the. term. as 


| follows: : 


a. General the term. “coarse agere- 
aggregate of 
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to 1 and % inches or any size or range = of 


Sizes within such limits. The coarse ag: 
gregate shall be reasonably well graded » 


within the nominal ‘size ranges herein- 
after specified. Coarse agg regate for con- 
‘erete shall be furnished by the contractor 
‘from any approved source as provided in 
Subparagraph d. and shall consist of na- 
“tural gravel or er ushed rock or ‘a mixture 
cof natural gravel and crushed rock, 


As with sand, the requirements of 


"quality, nominal sizing and grada-_ 


tion for coarse aggregate were set. 
forth. ‘Similarly, according to the 


on the following provision. 


constituted an “express representa- 
tion * * * relating to the suitabil- 
_ ity of Borrow Area No. 5 as a source 
for coarse aggregate” | (Appellant 
Posthearing Brief, 864): 


Bureau of Reclamation tests performed : 


‘on a sample of natural coarse aggregate 
ae from.a source located in W % SH 
4 Sec. 8, T 5 N, R 5 EH, approximately 


aa mile downstream from the dam-- 


-gite, and on a sample of crushed rock 
from a rock source in SE af Sec. 5, TSN, 
“R52. * * * indicate that these sources 
eontain materials of suitable quality that 
-can be “processed to. meet ‘the. require- 
ments of these specifications for ‘coarse 
ager egate. : 


The: appellant then, maintains 
that: ea a | 


RR prior tot issuance ot the Plans dual 
“Specifications * * %- the “Bureau knew | 


that there were serious deficiencies in the 


“materials located in Borrow: Area. No. 5 


‘and.that the required quality and grada- 
“tions of sand and:.coarse aggregate could 
not: reliably be produced. therefrom.. (Ap- 
Soyer Posthearing Br ief, 865) - 


This knowledge Was alleg gedly with- 
‘held from the contractor. 


The Government’ S position, is that 
- furnished. by, the, contractor from any ap- 


“Paragraphs 87 and 88 do. not, con- 
stitute representations, as alleged. by 


‘DECISIONS: oF THE DEPARTMENT OF THE EOE 
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7 ene appellant but merely nici 
that the sources referred to contain 


materials of suitable quality that 
can be processed to meet the require- 


ments of the specifications (Govern- 


ment Posthearing Brief, 549). The 
Government asserts that there was. 


ho guaranty by it that substantial — : 


processing would not be required. 
Rather, it maintains the language 
of the specifications put the con- 


tractor on notice that: processing was 
_lhecessary. | 


~The Goverment also contends 


‘that, the specifications allowed the 
appellant to furnish material from 
alternate sources. if Borrow Area 


No. 5 did not prove satisfactory. ase 


Thus, it maintains, the Government 


did not warrant the adequacy of the 
pit (Government Posthearing 
Brief, 551). As the appellant did 


not ask for approval of another ag- 
gregate source, it is the Govern- 


ment’s position that. the. appellant 


must have concluded that whatever 
the difficulties in processing, Bor- 


row Area N 0. 5 was economically | 
the best source. Moreover, according 


to the Government, the source did 
prove adequate because the appel- - 


lant did in fact procure material 
from.it,in sufficient. quantity after ” 


processing with which to produce es- 


sentially all the. concrete required 


é under the contract, 


‘In. addition, the Government r re- 
Ties: on Paragraph 35 of the specifi- 
cations: aes provides: that. con- ; 


a < ? Both, Sia. and 88a. provide that the. sand 
and, coarse aggregate, . respectively, may. be 


proved source . ‘tested and, ‘approved - in ace 
cordance with 87d. and 88d. 
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ccnicaan, materials test data for the 
project were available. From an ex- 
amination of the grading analysis 
contained in these data (Govern- 
ment Exhibit B-406), it appears 
that the grading of the sand sam- 
ples taken from Borrow Area No. 5 
did not conform in all respects to 
the sand gradings required by the 
‘Specifications. It is the Govern- 
ment’s position that as a conse- 
- quence the appellant was put on 
- notice that grading problems could 
be expected. The Government also 
~ relies on the construction materials 
test data in responding to the con- 
tractor’s charge that internal Gov- 
ernment preaward reports con- 


_ firmed the inadequacy of the source. 


In his Findings of Fact and Deci- 
sion, dated October 22, 1968, the 
contracting officer took the position 
that the appellant was not alleging 
that any portion of the aggregate 
processing work in Borrow Area 


No. 5 was changed or extra work 


(par. 5, p. 2). He therefore con- 


— cluded that. the claim is one of 


changed conditions only and treated 
it as such. He held that there was no 
changed condition present and 
| denied the claim. (par. 25, p. 10). 


Decision 


‘Under Paragraphs 87 and 88 the 


‘contractor is told that the sources of. 


sand and aggregate located in Bor- 
row Area No. 5 contain materials of 
suitable quality that can be proc- 
essed to meet the requirements of 
the specifications. Therefore, the 


fact that some processing was neces- _ 


sary should have come as no sur- 
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prise to the contractor. The provi- | 


sions contain no Tepresentation 
that. only minimal | process will 


be required. 


The very language of Sahpame> 
graphs a. of Paragraphs 87 and 88 
indicate that the possibility of 


crushing should have been 'contem-: 


plated *° by the appellant. Exami-. 
nation by the appellant of the ap- 
plicable construction. materials test. — 
data available under Paragraph 35- 
would also have indicated that the: 
grading of the samples taken from 
Borrow Area No. 5 did not conform. — 


in all respects to the gradings pro-- 


vided for in the specifications. - 

We. have taken into account the: 
appellant’s utilization of ‘Borrow 
Area No. 5-as a source of material, | 
and the fact that it did procure — 
sufficient quantities of material — 
from that source, after processing.. 
_ We find that there were in exist- 
ence at the site no subsurface or la- 
tent physical conditions differing 
materially from those indicated in. 


the contract. We therefore uphold 
the contracting officer’s determina~ 


tion that no changed condition. is.. 
present here. _ 
We note, also, the following find-- 


_ing by the ae otlicer Bical 


as 9): 


Graduation tests were mae by ae 
Government on material from ithe con--. 


_ tractor’s processing plant as the work: 





-B-S7a.: “** * * crushed sand may. be used 
to make up deficiencies in the natural sand 
grading.” 88a. : ‘Course aggregate * *. *- shall. 
consist..of natural gravel or crushed rock. 
or 2 mixture. of natural eae and. erushed.. 
rock.” 
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“progressed. Copies of the test reports are 


attached as Exhibit B-1014. A review. 
of these test results indicates that ap- . 


proximately 20 percent of the finished 


product samples: tested -were also long 


on No. 8 material and short on No. 100 
material.“ In spite of this fact, none of 
the material from the contractor’s aggre- 


gate processing plant was ever rejected. 


by Government inspectors. and. although 

adjustments were made by the contrac- 

tor from time to time to attempt ‘to 

remedy this situation, indications are 

_ that the contractor was permitted to use 
a significant amount of material whitch 

_ Was not within the peaupco sand: grad- 
ing limitations. | 


‘We do not coaaed the esinsstion 
. of the requirements of the specifica- 


tions as constituting a constructive 


change entitling the appellant to 
additional. nner ane claim 
is denied. : 


OIL PIPELINE BREAK 
: The appellant has requested ad- 


ditional compensation in the amount 
of $15,315.18 and an. extension of | 


time of 12 working days for extra 
3 work and material allegedly attrib- 


utable to a rupture of the Service | 


Pipe Line Company’s high pressure 
oil products line which occurred 
near its concrete batching facili- 
ties.°*? The break happened at ap- 
proximately 3:45 p.m., on July 31, 
1964, within a section of pipeline 
that had been relocated from. the 

341 That is, ne samples contained more of 


the No. § material and less of the No. 100 
. material than is permitted in the final prod- 


act under Paragraph 87.¢. of the specifications. . 


. $42 Anpellant’s claim letter is dated Decem- 

‘ver 18, 1964 (Exhibit No. 112). A map show- 
ing the location of the pipeline is contained 
in Exhibit No. 219, cp. 33. ae 
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reservoir area bees can May 1 15 and 


June 15, 1963.54 


Asa result of the rupture, oils was 
sprayed: over the: aggregate process-— 
ing and batch plants, cement bin 
and parts of the aggregate stock- 
piles which had been located in close 
proximity to the high-pressure pipe- 
line. Until the broken pipe could be 
replaced by a new section, concrete 


‘placement operations which were in 


progress on the outlet works intake 
structure and stilling basin — 


fill of overexca. vation) ceased, . 


Repair of the pipeline wasaccom- — 
plished by 8 a.m., on August 1,1964, — 
and concrete placement was resumed 


in the intake structure on August 3, - 
1964. Thereafter, by letter dated 
- August 6, 1964 (Exhibit No. 382), 


the ‘Government directed the appel-_ 


lant to halt. operations i in the vicinity 


of the pipeline in order to enable 


Service to relocate approximately — 
700 feet of its line. After the pipe- | 


line was relocated away from the 


batch plant the appellant was ad-— 
vised on August 13, 1964, that it 


could resume Its operations (Exhi- | 


bit No. 34). By 10:30 a.m., on that | 


day placement of concrete in . the ; 
access shaft began. 7 
The appellant has alleged that ies: 


*  % suffered serious damage and dis- 
ruption as a result of. the oil flow from 
the pipeline break, including (a) damage 


348 The pipeline had been relocated by Serv- 
ice Pipe Line Company pursuant to Bureau. 
Contract No. 14-06—D-3007, prior to award 
to the appellant of the contract here in ques- 
tion. As relocated the pipeline .passed through 
the vicinity of the Government’s. designated 


- Sand and aggregate source (Borrow Area No. 
-5) and the ‘eventual site of the contractor’ s- 
aggregate PrOcesane aan bateh. plants. 
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: to sacs: and to ean and age sregate 


-sbockpile and borrow sources; (b) the — 

. _ costs of extensive | earthwork to control 
_ the limits: of the oil flow; and (c) shut- 
down of all aggregate processing and con-— 


rete, operations on July 31 and most of 
the first two weeks of August. as | 


As set forth on Exhibit A attached 
_ to appellant’s claim jetter (Exhibit © 
No. 112), appellant is seeking: (De 


; $5,094 per “Batch Plant shutdown” 


~~ and $198 for “weekly. rentals for. 
equipment that’ sat idle”; 
“Tine lost hauling to crisher be- 
cause of longer haul due to relo-. 
| pane: and limited access to borrow 
rea”, $498.40, and. completion of | 


& ae operation, $996.80, totaling 


$1,495.20; (8). “Cost to go around | | 
‘pipe because of new pipeline cross- 


‘ing’ *, $138.55 ; (4) Cost.of maintain- 


ing stilling basin outlet structure, 


$334, 83; (5) “Materials. ruined by 


OU, G2, 335. 40; (6) “field direction’ 
| (ft) water 
_. pump change in. Creek caused by 
_ pipeline going’ through creek and — 
silting appellant’s pump, $68.63 5 
(8) estimated cost of cleaning Batch . 
plant at end of job, $234; and (9) | 
- ' One. week delay on concrete pour in — 
_ spillavays floor pour, $750 and sec- 


~~ and’ Overhead”, $450; 


ond wall upper pour, om een 
($1,045. | 


The broken pipeline which oper- 
ated under a pressure of approxi-— 


mately 1, 200 pounds per square inch 


had split ina longitudinal direction. — 
oe “The pipe. bad been gouged. on, n top . . 
eo ~ overall claim, the contracting officer _ 
determined that $10,887.58 of it was 
ie cortiprized of delay”. claims 3 which: | 


. as Appellant “Posthearing Brief, 423. aie 
- damage and: disruption are deseribed - a Mr. 


_. Doak at 35 Tr. 3924, 3926, and 3931. 
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: along ; a ie approximately 10° 
down from the break. which ex- . 


tended aCTOSS the break. There was 


also a dent along the side ofthe pipe _ 
| (Government Hxhibits B-386 and . 
-B.887). 


‘It sapented that. ae gouge was 
ereduced by the operation of heavy 


equipment such as a backhoe or bull- — 
dozer. Apparently the gouge caused 
the failure of the pipe because of - 


(2). 


crack propagation under a ‘fluctuat- 
ing load. That is, the: pipe in its 


weakened condition could not with- 
stand the pressure to which it was. 
subjected and the sad thus ¢ oC- 
curred. | 


The eins officer found ‘fat 


| the pipeline was struck with a back- 
hoe operated by an employee of the 
appellant while working in the vi- 

: cinity of the batching plant (Exhi- | 


bit No. 251, par. 222). He deter-_ 
mined that this action was the prox- _ 
imate cause of the pipeline break. 

In addition, he found that the ap- 
pellant was the only contractor in — 
the immediate vicinity performing — 


construction work and concluded — 
that “the striking or gouging of the | 
pipeline could have been done only — 
by the contractor’s equipment” 

- (Exhibit No. 251, par. 223). The | 
‘contracting officer ‘accordingly: held 
that the appellant was “responsible 
for the damage to the pipe which — 
in turn restlted in the pipe failure.” __ 


With respect. to ‘the. appellant’s 
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he had no wither to enisetann sic 
These he denied for lack of jurisdic- 
tion; the balance he denied for lack 
of mee ‘(Exhibit No. 251, par. 


| 994), The contracting officer disal- 


“DECISIONS: OF ‘THE ‘DEPARTMENT OF THE INTERIOR 


lowed the time extension for the pe- — 


riod (between August 6 through ‘13, 
1964) that the work was suspended 
due to the pipeline break, on the 
ground that the period had already 


been covered by the time extension 


allowed in Order for Changes No. 1. 
The appellant, however, alleges 


that neither it nor its subcontractor, | 


M & S, performed any excavation 
operation at the location of the pipe- 
line break. Rather, it contends that 
the pipeline was exposed. to damage 
from equipment used in relocating 
the pipeline which occurred prior to 


June 30, 1963.°4° Mr. Miller testified 


that he observed the pipeline | relo- 
cation. operation when he was at the 


project site prior to bidding. He | 


saw a large ripper and backhoe 
being used to excavate for place- 
ment of the relocated pipe. The 
backfilling of the excavated ditch 
over the relocated pipe was. per- 
formed with a bulldozer. He ex- 
pressed the opinion that the damage 
to the pipe could have been daieed 
either during the removal and han- 


45 These were: 
_ {batch plant), $5,094 
rental (concrete), $198; 
(Crusher), $1,910.85; (4). 
(pumps, outlet works stilling basin) ; $334.83 ; 
(5) delay expense (supervision and overhead), 
$450; (6) delay expense (concrete in spill- 
way), $1,045 ; and (7). 15 percent prone: 
$1,354.90. 

846 Paragraph | 59b.. provides that . 
. pipelines traversing Borrow. Areas No. 2 and 
4 as shown on the drawi ings will be relocated 
by. others prior to June 30,.1963.” The relo: 
cation was necessary in order to remove tha 
pipeline from the reservoir area. | 


ese ck ok 
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ee of the pipeline or By a bull- 
dover during the backfill opera-- 


tion.?47 


At the same ene that the pipe- | 


line relocation work was taking: 


| place, a laboratory and office build- 
ing were being constructed for the. 
Bureau of Reclamation under Spec-. . 


ifications No. 400-C-230 (Appel- 


lant Exhibit C-71).3 Associated. _ 


with the construction of the build- 


ing was a four-inch concrete drain. 
~ pipe, identified as number 13 on Ap- — 
pellant Exhibit C-162. In order to- 
construct the drain line a shallow 
trench had to be dug extending in a. 
southeasterly direction from the. 
building toward Little Trail eee 
where the trench decreased in 


depth to a point where the drain 


pipe was exposed on the surface of 


the ground (64 'Tr. 7059). Both Mr. 


Curd and Mr. Lasko agreed that the. 
distance between the exposed end. 
of the drain pipe to the point of the. 
pipeline break was appreneatey 


65 feet.249 


(1) idle equipment rental — 
; (2) idle equipment . 
(3) delay expense © 
delay, expense 


| ‘The appellant thus takes the posi-: 
tion that the pipeline was damaged 

in the course of one or the other of 
these operations over which it had. 


no control or respousibility.. Mr. 


Angel maintained that the dents: 
could have ‘been made months or- 
even longer before the rupture Oc- 


— MT 42 Tr. 4712-17. Mr, 


_ backfilling the trench into which the relo- 


& 


cated ‘pipeline was placed (66 Tr. 7240-42). 
48'The location of the building is. marked: 


with a number six on- Appellant Exhibit C-162. 


31943 Tr, 4791; 64. Tr. 7059, Mr. Curd and 
Mr.. Lasko scaled off the distance on a map of 


the area (Appellant Exhibit C-162). 


: : Lasko similarly- 
testified on cross-examination that a Cater- 
‘pillar D-9 with a ripper blade was used to- 
open the existing pipeline trench and that: — 
both a backhoe and bulldozer were used for: . 
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| ja (39 Tr, 4382). Appellant 
suggests that the dent could have 
‘been caused by a ‘bulldozer during 
the backfilling of the pipeline 
trench.2*° | | 

The Government, however, main- 
tains that the “proximate cause of 


the rupture in the pipeline is in the. 


realm of ‘res ipsa loquitur’.” (Gov- 
ernment Posthearing Brief, 538) It 
 casserts that there 1s no evidence in 
- the record establishing positively 


- the instrumentality that caused the 


damage to the pipeline. 


_. The Government’s position, as 
stated on 589 of its Posthearing 
Brief, is that the pipeline was re- 


located prior to the time the con- 


tractor set up_ its batch plant and- 
other concrete facilities and that the | 
appellant knew of its location: None-. 


theless, according to the Govern- 


— ment, appellant set up ** its aggre- 
gate and concrete plant directly 
over the pipeline which was being 


operated under high | pressure, even 
though there were many other areas 


_ available for the contractor to locate | 
‘the plant and still be close to Bor-. 


row Area No. 5 (its aggregate 


source) aud not impede its access 


-to the dam site. The Government in- 
-timates that the appellant assumed 
‘the risk of the pipeline rupturing 
-under such circumstances. 

In addition, the Government 
Hoints to the use of “heavy equip- 
- ment in the general area of the pipe- 
line” by ie eee in the course 


300 Appellant: Posthearing ‘Brief, nee ia 


* Tr. 4382. 


351 Appellant began aettiae: up. ie aggre- | 


gate and: concrete - production facilities — in 


a September 1963. 
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of setting up the facilities Soh | 


in addition to the concrete batch 
plant, included a rock crusher, a 
concrete storage pad with underly- 
ing heating pipes, a partially em- 
bedded condensation tank, a water 
well and several storage and main- 
tenance sheds. Mr. Lasko testified 
that in clearing the general: area 
where the facilities were later 


erected and aggregate and sand 


stockpiles were placed north of Bor- 
row Area No. 5,°°* a front-end loader | 


with a bucket that can be used as 


a dozer, backhoe, crane, crusher, and. 


-D-7 Caterpillar were used by the 


appellant (64 Tr. 7065-66). In addi- 


_ tion, Mr. Lasko’s diary for April 13, — 
1964, mentions some stripping being 


done by the contractor in Borrow 
Area No. 5 with a TD-25 bulldozer 
(Appellant Exhibit C~241, p. 104). 
Mr. Lasko’s entry notes that the op- 


erator of*the dozer, Mr. Nightin- 


gale, expressed the opinion that the — 
cut he had made was too deep but 
that he. was working in. accordance 


with instructions. trom the batch | 
plant operator. | 


‘The appellant, however, ‘denies 


that the rupture was caused or con- — 


tributed to through any fault of rts 
own. Mr. Miller testified that while 


he was at the project he never saw 
‘any equipment operated by the con- 


tractor or M & 8 perform any ex- 
cavation whatsoever within. 30 to. 
50 feet of the place where the pipe- — 
line rupture occurred (42 Tr. 4722). 

Mr. ee also testified that caning 


-: 352 The jowationas are: Goan ce ty ntienbers 
1,2; 3, 8, 9, 10 and d4 on: epoctent Exhibit 


| C~162. 


| the period of his presence on the j ob. 


the appellant performed no excava- 
tion within 50 feet of the point of 
rupture either with a backhoe, drag- 
line, bulldozer or any other piece 


of equipment. 388 Mr. Lasko admitted 
that he never saw any equipment of 


the contractor or M&S excavating 


where. the pipeline. break occurred 


7 cee Tr. sie 


Decision 


aie holding the contractor respon- ea 
| ane the contracting officer relied — 


on Clause 12. (Permits and. Respon- . 
absolute insurer, despite Govern-. 


‘ment fault or negligence, . of the. 
work until final acceptance. 354 


sibilities) of the - General Provi-. : 


a sions. It reads: 


~The Contractor shall, without “addi- 
tional expense to the Government, be re- 
* sponsible for obtaining any necessary li- . 
~ eenses and: permits tee ee He shall be > 
. similarly responsible for all damages to. 

persons or property that occur as a re- 
sult of his fault: or negligence. ‘He shall — 
_ take’ proper safety: and health precau- : 


| tions to protect the work, the workers, the 
public and the property of others. He shall 
also be responsible for all materials deliv- 


: ered and. work performed until . comple- 


— tion and acceptance of the entire’ con- 


struction work, except for any. completed | 
unit of constr uction thereof which. there- 


- tofore may have been. accepted. 


Clause 12 is a risk allocation pro- 
vision. At the outset it imposes lia- 


_ bility upon a contractor for the cost. 


| of repairing damage; to the :work.re- 


| sulting from pas fault oF eee. 


B58 39 ol Be 4371. Mr. Doak. also testified that 
_ during the time he was on the job, no backhoe 
_or. other’ digging instrument was used - in ‘the 
area where the pipeline. break occurred, nor 


was there any trenching or ditching or exca- - 
vation performed, or any grading or heavy . 


- equipment operated over the area where it 
- would go to. ‘below ero surface (35 ‘Tr, 
, i att ; 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR - 


1965) ;° 65-2: BCA. -par. 5007, ‘at 23,609.. 
_ 35 Appellant Posthearing Brief, 432. 
is the “usual theory” on which Government 
: liability: is predicated in this situation. Gray- 
son, Risk Altocation under the Permits and° — 
Responsibilities Clause. of the Standard Gov- 
ernment Construction 
Wash. L. Rev. 988, 994 (1967); Nash, Risk- 


. 
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In the last sentence of the clause is: 
. set out what the Court of Claims in. 
Edward R. Marden Corporation v. 
United States, 194 Ct. Cl. 


199 
(1971), has: characterized. as. “the 
normal rule as to ‘builder’s risk.’ ” 
Read literally it goes beyond mere | 


liability for fault or negligence and 
‘makes a contractor responsible for 


damage to work performed before 


final acceptance, Although the lan- 
guage of this sentence is absolute in. 


placing all risk on the contractor, 


the courts and boards have held that: 2 ¢ 


it does not make the contractor an. 


‘The contractor’ $s position, | how-. 


ee is that the Government was: 
iio: “to provide [it] with safe: ~ 
and 


| suitable working ‘conditions: 
free from unwarranted interference: 
with construction — _ operations.” 255° 


~The Government. is said to be re-. 


sponsible because it did not meet its: 


“implied contractual obligation to: 
provide a proper and: safe construc-. 
tion site,” citing J. Young Construc~ 7 
tion Co., ‘Ines 


In the ¥ oung case, the coutiet 


ing officer found that. a waterline. 7 


354 Halvorson v. United States, 126 F. Saye: 


898, 900-01 (B.D. Wash. 1954); George C.. Mg 


Punton, Inc., ASBCA No. 9767. . (July 23,. 


ae 


‘Contract, 85 Geo. 2. 


Allocation in Government Contracts, 34 See: 


Wash. L. Rev. 698, 706 (1966). 


350-A SBCA No. 10761 (April 29, 1966), gevar . 
BCA par. ‘5951 ; eee Ponelene meee : 


' Brief, 71.. 
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: rupture-v was not apnab itable to any. 
_ fault or negligence on the part of 


the contractor or of the Govern- 
ment, but held the contractor liable 
for the cost of repairing the ensuing 


damage pursuant to Clause 12. Al- 
though unable to make a finding as | 
to cause of the rupture, the Armed — 
Services Board found that no act of | 


the appellant contributed to the rup- 


— ture and that the water main was. 
under the exclusive control of the © 
‘Government. It held, in line with : 
the view expressed supra that a con- 


tractor under. Clause 12 was not an 
~- absolute insurer of its work until 


final acceptance. The ASBCA deter- 


mined - that - the damage to the 
contractor- resulted from the Gov- 
ernment’s failure to discharge its 


P imphed contractual obligation to 
| provide. a proper and safe construc- 


: tion site through adequate mainte- 
nance of the waterline and sustained 


“the appellant's claim for the cost of 
the repair work necessary, under the a 


| Changes Clause? | 
We are of the 4 view that the con- 


-tracting officer here was unj justified 
in predicating appellant’s Ss responsi- 
bility upon a finding that its em-- 


ployee struck the pipeline with a 


backhoe which was the proximate | 
cause of the pipeline break. As the 


Government conceded at 588 ‘of its 
Posthearing Brief, the “Board has 
387 ASBCA Chairman (now Court of Claims’ 


. Trial Commissioner) Louis Spector dissented 
{at 25, 954-55), on the ground that the 


Government was not contractually liable under. 


the Permits. and ‘Responsibilities clause: and 
that the builder's risk provided for therein: was 


usually covered by. builder’ $ risk insurance ; he 


regarded | the ‘claim as sounding in tort and 


aa | remediable under the Federal Tort Claims. Act. . 
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~ no evidence in the edger as to what 
: instrumentality actually caused the 


damage to the pipeline.” : 
It appears that on various occa 3 
sions the appellant did have equip-_ 


ment working in the area, of the 


pipeline break which may have. 


damaged the pipe. The pipe un- 
doubtedly could have been weak- ne 
ened at-an earlier time, resulting i in 


ultimate rupture. The appellant. also . 
elected. to locate its aggregate and 


concrete plant over the pipeline, al- 


though-the significance of this ques- 


tionable judgment is considerably hs 

- diminished by the failure of the — 
Government to object.** The case. 

against the appellant is based upon. 
| speculation and conjecture. There 
is insufficient evidence ‘to support a. 
finding that the appellant Was: at | 
fault. | 


This alone is: not enough, choad 


rm contractor in this situation must a 
bear the burden of. proving. Gov- | e 


ernment fault by a prep onderance, 


of the. evidence. 359 Flere the appel- 
lant has failed. — 


The record siinply diesen not. estab- | 


. lish that the oil pipeline break was 


caused by an instrument under Gov- 


ernment control. Government. lia- ce 
_ bility is also grounded upon. specu- 
lation. 


and conjecture. ‘Unlike 
Young, there is no evidence upon. 


which to determine that the Govern- 


35842 Tr. 4722 ; Government Posthearing 
T. Parker: “Ogieiraatens. C0., 

IBCA-828 : (February 4, 1965), 72 1.D: 49, —- 
58, 65-1, BCA par. 4663, at 22,301 (‘‘Appel- 


~ Jant has: failed to sustain. its burden of proof 


by: a preponderance. of the evidence; in sup- 


‘port of: its. allegations that the blow-down of 
‘the: towers: was “due to the seule of the 
Government. a 
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ment was responsible for the dam- 


age and thereby impeded the ap- 
pellant in its work. We therefore 
find that the cost to the appellant 
of repairing the damage is not com- 
-pensable under the Changes Clause. 

‘The . claim thus resolves itself 
into one of thosé cases concerning 
which the Court of Claims has sad: 


There are losses and misfortunes not 
due to the fault of anyone and their 


incidence cannot, therefore, be deter- 


mined on the basis of fault. 


We hold that the risk of loss was | 


on the appellant under the Permits 
and Responsibilities clause.°™ The 
claim, accordingly, is denied. 


TERMINATION FOR 
DEFAULT 


The date espubiished for comple- 
tion of the. contract, pursuant to 
_ Paragraph 15, was: September 29, 
1965. °°? The appellant, however, did 


_. 80. De Armas. v. United States, 108 Ct. Cl. 
436, 467. (1947). Accord: John MeSheain, 

Inc. v. United States, 179 Ct. Cl. 632 (1967); 
D. Gerald Bing, ASBCA Nos. 4487, 4584 

(October 30, 1958), 58-2 BCA. par. 1979. 
 861In this. connéction we note the following 
‘statement in Marden, supra, at-807: 

. “Phere is. nowhere. in the [Permits and 
Responsibilities] article a provision for a 
contract adjustment in the event that work or 
Materials are damaged or destroyed. If plain- 


tiff had been found by the board ‘not to have | 


‘borne the risk of the. hangar’s collapse, the 
board would not have been able to fashion 
an affirmative remedy for plaintiff under the 


Permits and Responsibilities article. The Per-. 


mits and Responsibilities article does not even 
approach being the type of adjustment Bre 
sion envisioned in Utah.”’ 


Here the appellant is ‘seeking an waguee 


‘ment cognizable under the Changes’ Clause 
-and the Permits and: Responsibilities article is 

- mot relied on by it for any affirmative relief, 
but by the Government as a defense thereto. 
802 By virtue of Change Orders:1 through 4 
and Findings of Fact No. 1, time extensions 
were allowed to and including August 9, 1966. 
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INTERIOR [79 LD. 
not complete its work under the con- | 
tract. By letter dated September 18, 
1965 (Exhibit No. 206), it notified — 
the Government that work was 

being discontinued. The letter reads 

in pertinent part: 


Bureau estimates covering July and 


August work are current, conspicuous ex- 
apples of a continuing calculated pro- 


gram of gross underpayment which has 
been involved in all Dear Bureau esti- 


| mates. 


- Moreover, we are » particularly discour- 
aged and disappointed that you have 


wholly failed to honor ithe promise con- 


tained in your letter of June 24, 1965, . 
that the detail on the core trench claim 
submitted to you on June 22, 1965, would 
be promptly reviewed. * * * Since your 
initial change order on. the Core Trench 
is typical of the inadequatte relief we have 
received on valid claims and your failure 
to act on the additional claim detail is - 
typical of the dilatory processing of 
claims which we. have experienced > 
throughout the contract work, it is ap- 


parent that we cannot expect any ade- 


quate relief on pending claims with any 
reasonable degree of promptness. | 

- As indicated in my letter to you dated 
July 2, 1965, we have furnished your 
project engineer with complete data con- | 


cerning our equipment. You have previ- 
‘ously received numerous letters setting 


forth the legal and factual basis for the 
various items of our claim. You have our 
total. Damage Summary. in claims bro- 
chure presented to ‘Commissioner Dom- 
iny. We have repeatedly advised you ‘that 


fragmentary unit-price relief is inequita- 
ble and inadequalte. You have refused :to 


negotiate with us in order to afford timely 
relief to the contractor. Under these cir- 
cumstances, the protracted disputes pro- 


‘cedure, which you have insisted upon, is 
‘meaningless and futile for dealing with 
‘breaches. of ‘the scope and. severity en- 


countered on this job. It is now obvious 


that your continued and. systematic fail- 
ure and refusal to pay adequately or 
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| promptly. for contract “work and extra 


_ work or to act in good faith and with rea- ; 
sonable promptness on claims, constitutes, 


individually aud in all its aspects, a 


breach of such substantial and severe ex- | 


tent that it is wholly. unreasonable * * ? 
to continue with the contract work await- 


ing redress for breaches already suffered. 7 
The contractor has reluctantly econ- 

cluded thait due to numerous breaches of 

- contract heretofore called to your atten- — 


tion and because of wrongful withhold- 
. ing of funds to which the contractor is 
- entitled and reasonably requires for con- 
tinued performance, it has become neces- 


sary to discontinue. contract. work be- 
cause of your breaches of the contract. . 


yok of BOR 


The contracting officer replied by: 


telegram dated September 21, 1965 
(Exhibit No. 209). He explained 
that he had withheld comment on 
the core trench claim until the. ap- 
pellant had had an opportunity to 
present the additional evidence re- 
ferred to in appellant’s letter dated 
July 2, 1965.5% The contracting offi- 


cer "pointed out that notwithstand-_ 


ing the contractor’s failure. to pre- 
sent evidentiary support for its 
claims, -he had. made “preliminary 


adjustments amounting to approxi- 
mately $177,000 on the basis of Gov- — 


ernment records alone * * *,?86 


The contracting officer then stated - 
that he was: “prepared ° * ** to issue. 


868 i ae ‘letter dated - ieentanbes 23, 


1965 (Exhibit No. 210) amplified the reasons 
- contained in the letter of September 18, 1965. 
%t7Tm pertinent part the July. 2, 1965, 
letter reads (Exhibit No. 186, p. 2): 


“We are now proceeding, with pecneetion of 
material supporting | both 


additional. claims 
admitted and contested liability items.” 


365 He aiso stated that. with the. ercer tion of ; 


appellant’s ‘letter of :June 21; 1965 (Exhibit 


No. 178), appellant had failed to provide any ~ 


support for its allegations pertaining to change 
order inadequacy. 
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341 ) 


| final decgiona. on [the] basis of 
' [the] present record ites 


** Land] to. 
consider any additional evidence _ 
you. wish to. submit,” * but stressed 


that “work must be continued while — 
orderly claims procedure is fol- 


lowed as provided in [the] con- 


tract. m9 He wwarned. that unless . the. 
: contractor ‘ 


‘immediately”. resumed . 


work he would conclude :that:-it | 
was in default. The contracting offi-: 


cer gave the appellant until Santer =: 


ber 24, 1965, to advise that it would . | 


‘a mamiodiatels recommence construc: 
tion operations,” or otherwise the 
contract would be terminated for 
default. Thereafter, the deadline 
was extended to September 28, 1965 
(Exhibit No. 211). | 

By telegram dated September 28, 
1965 (Exhibit No. 212), the appel- 
lant stated that it would not resume 


work while the Government “re 


mains in cardinal breach.” The Gov- 
ernment. thereupon terminated. the 
contract for default pursuant. to 
Clause 5 of the General Provisions, | 
by telegram dated September 28, 
1965. (ixhibit No, 213) .3°6. 

209 «5, TERMINATION FOR DEFAULT * * # 

“(a) If the Contractor refuses or fails to 


prosecute the work, or any separable part 
thereof, with such diligence as will insure its | 


, completion. within the time specified in this 
contract, or-any extension thereof, or fails 


to complete said work within such time, the. 


Government may, by written notice to the Con- 


tractor; terminate his right | to proceed a 
the work.* * *, 

(d) The Contractor’ Ss. Seht to proceed shall » 
not: be so terminated nor the (Contractor 
éharged with resulting damage if: : 

(1) The delay in the completion | of - ine 
work arises from unforeseeable causes beyond 


the control and without the fault.or negligence 
of the Contractor, including. but not restricted 


to, acts of God, acts. of the public enemy, acts * 
of the Government in either its sovereign or 
acts of ‘another con- 
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In its notice of appeal from the 


termination, the appellant denied 
that it had “abandoned, repudiated 
or breached its obligations under the 
contract” (Exhibit No. 218). It 


characterized its position as being a — 


“shutdown” or “suspension of 


work” resulting from the Govern- 
ment’s breach ar listed the various 


items of which it complained. 


Essentially the appellant is con- 


tending that it was justified in leav- 
ing the job because the Government 
allegedly failed (1) to make timely 
payments,**" (2) to consider and act 
upon the contractor’s claims in a 


| timely fashion, (3) to consider the 


claim on a unitary basis, and (4) to 
grant adequate relief. Its position 1s 
that the cumulation of wrongful 
Government acts (that is, Govern- 
ment breaches of its contract obliga- 
_ tiens) entitled it to cease work 
pursuant to Leary C onstruction Co. 
y. United States, 63 Ct. Cl. 206 


(1927). None of the other causes 


for delay mentioned in Clause 5(d) 
of the General Provisions have 
either been alleged or are in issue. 


Whether appellant’s conduct is 


_ labeled merely as a shutdown or sus- 


pension of work as asserted, rather 


than a repudiation or breach is in 
the nature of an immaterial seman- 
tic exercise. In our view it consti- 


tractor in the performance of a contract with 


the Government, fires, floods, epidemics, quar- 
antine restrictions, strikes, freight embargoes, 


unusually severe weather, or delays of sub-_ 


contractors or suppliers arising from unfore- 
seeable causes beyond the control and without 
the fault or negligence of both the Contractor 


and such.subcontractors or suppliers. * * *.’’. 


807 Wxamples of alleged underpayment and 


wrongful withholding of payment are set. 
forth in. the. appellant’s Posthearing Brief, . 


440-48, and are hereinafter discussed. _ 


DECISIONS OF THE DEPARTMENT 


rences at 


OF THE INTERIOR [79 LD. 


tuted an abandonment by the 


contractor and the question we must 


decide is, do the various alleged acts 
of the. Government excuse the 
contractor ? 

The appellant contends that the 
impropriety of the termination and, 
conversely, the propriety of aban- 
donment, cannot be fragmented into 


factual segments. According to the 


appellant, such an undertaking 
would be “unmanageable,” but, 
more seriously, would not be mean- 


-ingful in terms of the question of 


termination “because it was the in- 


terrelationship and cumulative ef- 


fects of the totality of the occur- 
Lost Creek which 
brought about the demise of the 
Contractor” (Appellant Posthear- 
ing Brief, 459-61). | 
We do not subscribe to this view. 
The appellant. has itself cast the 
various alleged acts of Government 
misconduct (or breach) into dis-— 
tinguishable factual fragments. We 
will, however, consider them singly 
and collectively, for it is conceiv-— 
able that the total impact upon the 
appellant of the specific Govern- _ 
ment actions complained of justi- 
fied a cessation of work even though, 
standing alone, each did not. We 


will first examine appellant's asser- 


tions seriatium. 
Payments 

It is well settled, as the Govern- 
ment has conceded, that a contrac- 
tor is entitled to discontinue work 
when the Government has failed to _ 
make timely and proper payment in - 
accordance with the terms of the 
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contract. During ite course of its. 


work the appellant: frequently dis- 
puted the progress payments made 
under Clause 7 
visions which provides for “ 
ress payments monthly * * * 


prog- 
or at 


more frequent intervals as deter- _ 


mined by the Contracting Officer, 


on estimates approved by the Con- 
tracting Officer.” 36° The appellant. 


contends that there were “no less 
than half a dozen examples of errors 
and improper withholding of funds 
in each and every estimate” from 


the time of the contract summary 
for September 1964 to the time of 


shutdown one year later (Appel- 
dant Posthearing Brief, 440)! Pi ee 


308 Whitbeck, Receiver v. United - States, TT 


Ct. Cl. 309 (19388). 

sealants 1 PAYMENTS TO CONTRACTOR 

“(a) The Government will pay the contract 
price as hereinafter provided. 


““(b) The Government will make progress . 


payments monthly as the work proceeds, or at 
more frequent intervals as determined. by the 
Contracting Officer, on estimates approved by 
the Contracting Officer. If requested by the 
Contracting Officer, 
nish a breakdown of the total contract price 
showing the amount included. therein for each 


principal category of the work, in such detail | 
-as requested, to provide a basis for determin- . 
ing progress payments. In the preparation of. 
estimates the Contracting Officer, at his dis- _ 
eretion, may authorize material delivered on. 


the site and preparatory work. done to. be 
taken into consideration. Material. deliver ed to 
the Contractor at locations other than the 


site may also be taken into consideration (1) 


if such consideration is specifically authorized 


by the eontract and (2) if the Contractor’ 


furnishes satisfactory evidence that he has 
acquired title to such material and that it will 
be utilized on the- work covered by this 
contract. 


“(c) In making such progress payments, _ 
there shall be retained 10 percent of the 
estimated amount until final completion and — 
acceptance of the contract work. However, if 
the Contracting Officer, at any time after 50° 
percent of the work has been completed, finds 
that satisfactory progress is being made, he — 
may authorize. any of the vemaining progress — 


payments to be made in full. Also, whenever 


t 


of the General Pro- 


the Contractor shall fur-— 


The Government’s position is that 
the appellant unrealistically ex-._ 
pected monthly estimates to be pre- 
cise, which is said to be a contradic- 
tion in terms since “the word ‘es- 


timate’ implies an approximation” 


(Government Posthearing Brief, 


513). While conceding that its “han- 


dling of * * * progress payment 


was not perfect,” the. Government 


asserts that “ot was well within rea- 
sonable standards for estimating 
procedures” (Government: Post: 


the work is substantially complete, the ebiis. 
tracting Officer, if he considers the amount 
retained to be in excess. of the amount ade- 
quate for the protection of the Government, - 
at his discretion, may release to the Contrac- 


tor all or a portion of such excess amount. 


Furthermore, on completion and acceptance of 
each separate building, public work, or other | 


division of the contract, on which ‘the price 


is stated separately in the contract, payment 
may be made therefor without retention. of a: 


_. percentage. 


— “(d) All material and work covered by 
progress payments made shall thereupon be- 
come the sole property of the Government, but 
this provision shall not be construed as re- 
lieving the Contractor from the sole responsi- 
bility for all material and work upon which 
payments have been made or the restoration 
of any damaged work, or as waiving the right | 
of the Government to require the fulfillment 
of all of the terms of the contract. 

“(e) Upon completion and acceptance of all . 
work, the amount due the Contractor under 
this contract shall be paid upon the presenta- 


tion of a properly executed voucher and after . 


the Contractor shall have furnished the Gov-_ 
ernment with a release, if required, of all 


claims against the Government arising by 


virtue. of this contract, other than claims in 
stated amounts as may be specifically’ ex--' 
cepted by the Contractor from the operation of. 
the release. If the Contractor’s claim to 
amounts payable under the. contract has been 
assigned under the Assignment of Ciaims Act 
of 1940, as amended (31 U.S.C. sec. 208, 
41 U.S.C. see. 15), a release may also be 
required of the assignee.” 

370 See Exhibit Nos. 93, 994, 105, 132, 154, 
166, 173, 197, 204, and 206 which are various - 


| letters of the appellant dated from October. 16, 


1964, to September 18,. 1965, in which ad- 
justment in ‘Schedule item’ ‘quantities | was 
requested. . 


| (B44 
hearing Brief, Ro 
edges that some “minor errors were 


_ made” and some underpayment, but 


maintains that “the total economic 
consequence of the errors was minor 


and certainly within the accuracy of | 


the data which was used as the basis 
thereof.” 


“The ‘estimates were made by ex- 


perienced field personnel, such as - 


Messrs. Robert Tbach (supervisor of 
job inspection) Lasko and Wilcox. 


According to Messrs. Lasko and 


Wilcox, the figures arrived at were 
based upon personal evaluation and 


the best information available.37 
Certain items such as concrete quan-. 


tities were capable of precise com- 
putation since they were paid on a 


-heatline basis and accurate informa- — 


tion as to the placements made was 
available. | 


and clearing. After the estimates 
were drafted by Messrs. Ibach and 
Lasko, they 
_ Messrs. Wilcox and Moore. The 


pellant’s. 


cussion. Mr. Wilcox testified that he 
gave careful: consideration to their 


comments regarding any items that: 


were being estimated, particularly 
earthwork quantities, and agreed 


with the contractor wherever pos- . 
7 sible, but retained the last word (11 — 


Tr, 1949-48). 


371 Examination of the Monthly Estimate 


book (Appellant Exhibit C—126) reveals that. 


the estimates were in rounded numbers. 


DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR 
It acknowl- a 


lant has 


were reviewed by 


' [79 LD. 


In its Posthéaring Brief discus- - 
sion of payment abuses, the appel- 
mentioned certain in- 
stances of alleged underpayment 
and wrongful withholding of pay-. 
ment. The first of these related to 


‘Bid Item No. 1. The appellant con- 
tends that at the time of the Sep- 


tember 1964 contract summary the — 
Government had carried the figure 


trom stream diversion and dewater- _ 


ing at an unchanged “50% com-— 
pletion” through thirteen previous. 
months, although. continuing prog- 
Tess eee in fact taken place on this: 


phase of the work oe 


Brief, 441). 
The contr acting officer rejected 


the contention on the authority of 
the second paragraph of 47d.,37? the 


872“. Payment. —Payment for diversion and 


- care of the stream during construction and 

Those ties adh thad to be 
estimated roughly concerned mainly - 
lump-sum items, such as earthwork 


removal of. water from foundations will be 
made at the Iump-sum price bid therefor in 
the schedule. Except as otherwise provided 
in Paragraph 51, the eost of furnishing all 
labor, equipment, and materials for construct- 
ing cofferdams, dikes, channels, flumes, and 


-. Other diversion and protective works ; remoy- 


ing or leveling such works, where required ; 
diverting | the stream; making required clo- 
sures ; maintaining the work free from water 


. aS required; grouting drains and sumps; dis- 
draft was then presented to the ap-_ 


project managers (Mr. 
Miller and later Mr. Doak). for dis-— 


posing of materials in cofferdams; and all | 
other work required by this paragraph shall 
be included in the lump-sum price bid in the 
schedule for diversion and care of stream 
during construction and removal of water é 


from foundations. 


“Prior to beginning any work on diversion 
and care of the stream and removal of water 
from foundations, the contractor shall submit. 
a water control plan showing his proposed | 
method for. diversion and removal of water 
from foundations. The water control plan 
shall be in.such form as to allocate the total | 
lump-sum price, bid for- the item. in the | 
schedule for diversion and care of the stream. 
during construction and removal of water 


_ from foundations, to not more than 12 major : 


divisions of the work to be performed under > 
this item. Such major divisions of the work ~ 
shall be outlined and shall be identified by — 


titles. For, each division of the work to be 
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| provision pertaining to payment for 
diversion and care of the stream 
during construction and removal of 
water from foundations. (Exhibit 


No. 251, pars. 176-77). We regard 
the soatrictny officer’s determina- | 


tion as correct. | 


Under Paragraph. avd. monthly. 


estimates may not include payment 
for any division of the work as al- 
located until such work as described 
under that division. has been com- 
pleted. Thus, the appellant. was re- 
quired to finish each item in the ap- 


-. proved diy ersion plan (Exhibit No. 
6) before payment could be made 


for any portion of that.item. 


- Appellant’s bid price ‘of $60, 000 
for Bid Item 1 was made up of seven 


divisions (Appellant Exhibit C- 


98). The first called for payment of 
$10,000 and the second (construc- 
tion of wells and dewatering during 
excavation of the southwest portion 


of the dam foundation) was valued — 


at $20,000, or a total of $30,000. This 


sum, eich was 50 percent of ap- . 
-pellant’s bid price for Bid Item 1, 


was paid in August 1968, upon 
completion. The next category— 


dewatering of area during -place-— 


ment of impervious core below 


stream bed elevation on southwest. 


performed under the item for diversion and 


eare of the. stream during construction and 
remoryal . of water from foundations, the water - 


control plan shall show the proportionate part 
of the total lump-sum price allocated thereto. 


The above allocation of the lump-sum price ' 


shall be subject to the approval of the con- 
tracting officer, and when approved, shall 
become a part of the contract. Monthly esti- 
mates for progress: payments will include the 


amount allocated to each: major division of . 


work for the month during which such work 
has been completed: a” 
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of $5,000, 


of preparing 


cumulative 


5. 


portion—which euee for avi 
was. not finished until — 
October 1964, after the issuance of 


the September 1964 contract sum- 
mary. The contractor was therefore 
not entitled to be paid for that as- 


pect of the work in September 1964 
or any previous time. The test un-. 


der 47d. was not continuing prog réss 
but actual completion. 


Another instance of alleged im- 
proper Government conduct — re- 


—specting payment involves borrow 
and. embankment. In- connection 


with Bid Item No. 11 (excavation 
in borrow areas and transportation. 
to dam embankment) the Govern- 


‘nent. committed several errors in 


computations. As of October 1964, _ 
the cumulative totals for this item. 
involved a quantity of 226,628 cubic. 
yards and earnings of $49,857.06. 
After the winter shutdown in No- 
vember 1964, cross sections were — 
taken and it was discovered that a. _ 


| duplication of payment. for strip- 


ping and borrowing quantities had 
occurred previously in the course 
the August and 
September 1963 estimates, amount- 
ing to 21,812 cubic yards.’ As a 


consequence, that quantaty and the 


compensation therefor, in the sum 


— of $4,688.64, were. deducted on the 


voucher for J anuary 1965 ae 
No. 250, p. 8). 


A ee ror occurred = July 


1965. Borrow quantities were based 


on the embankment — quantities 
| (Item 13) . When the July estimate 


: %38The corrected cumulative quantity as of 


January 1965 was 205,311 cubic yards and the 
earnings were $45,168.42. 


846 
for embankment was made on J uly 
25, the additional work to be per- 
formed during the remaining six 


days of the month was overlooked. 


This resulted in a shortage of ap- 


proximately 12,000 cubic yards of 
embankment which was in turn re-- 


flected in the estimate for borrow. 
The appellant was therefore under- 


paid by approximately $2,640. The. 


deficit was corrected on the August 
1965 estimate (exhibit No. 250, p. 
8). 


A. ied. error aneaiesa an under- 


payment of approximately $4,200 
for 18,670 cubic yards of borrow in 
~ August 1965. The payment for bor- 
row was determined from the 
amount of embankment placed, plus 
a shrinkage factor, for Zone 1 and 
Zone 2 material. The Government 
incorrectly assumed that the Zone 
8 material had come from stockpiles, 
but later determined that it came 

from borrow (Exhibit: No. 250, P. 
; 8): | 

In connection with Bid Item 13 


(Earthfill in dam embankment, 


Zone 1), payment was made in May 
1965, for 2,645 cubic yards in order 
to compensate for an alleged un- 


-derpayment in 1964. In June 1965,. 
“however, it was determined that 


-there had actually been an overpay- 


‘ment for 3,364 cubic yards at the 


end of the 1964 season, rather than 
an underpayment, An adjustment 
was therefore made of approxiimate- 
“ly $2,500 (Exhibit No. 250, p. 9). 


An overpayment was: also-made © 


in connection with Item 15 (Sand, 
-eravel, and cobble fill in dam em- 


bankment, Zone 2) of approxi- ~ 
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mately $400. In August 1965, com- 
plete survey cross sections of the 
dam embankment were run. It was 
discovered that during the 1964- 
1965 winter shutdown, computa- 
tions based on surveys of the 
embankment constructed showed an 
overpayment of 3,472 cubic yards. 
An adjustment was therefore made 
for the overpayment (Exhibit No. 
950, p.10). 

Another adjustment was made for 
underpayment in connection with 
Item 17 (Miscellaneous fill in dam 
embankment, Zone 3). During the 
1964-1965 winter shutdown com- | 


putations based on surveys of the 


date 
2,075 


embankment constructed to 
showed an underpayment for 


cubic yards. When the complete 


survey cross sections of the dam em- 
bankment were run in August 1965 
the discrepancy, amounting to ap- 
proximately $500, was discovered. 
car No. 250, p. 12), 


Decision 


We fold that the manner in which 
the contractor was paid by the Gov- — 
ernment did not in and of itself 
justify appellant’s stoppage of work 
on September 18, 1965. Under the | 
terms of Paragraph 7, it is clear 


that progress payments were to be 


based upon “estimates approved by © 


the contracting officer.” Implicit in | 


such a provision is the requirement 


_ that the estimates be made as care- 
fully and accurately as possible 


from all the data then available 
under the circumstances then exist- 


ing. Implicit, also, however, is the 


understanding that an estimate is 


— 158) 


but an approximation, is based upon 
incomplete data, is therefore sub- 


ject to upward or downward revi-. 
sion, as the case may be, and in that 


sense will probably not be free of 
. discrepancy when compared with 
the final computation. : 


The estimates here were made by 


experienced Government personnel. 


There were some underpayments, as 


there were some overpayments. The 


mere occurrence of underpayments 


and overpayments, which required 
later adjustment, does not establish 
bad faith or ineptitude on the part 
of the Government in carrying out 
its contractual obligations. The pos- 
sibility of such differences should 


have been anticipated on a project 


of this magnitude. 


Moreover, where, as here, parties | 


are in serious disagreement over the 
validity of claims submitted by the 


contractor or as to the amounts owed . 


for changes, extra work, etc., it is 
_ to be expected that progress pay- 
ments will correspond to the 
amounts which the contracting of- 


ficer determines are owed by | the | 


Government. 
There is insufficient evidence in 


the record to support a finding that. 


the amounts arrived at were unrea- 
sonable. The appellant. has not met 
its burden by simply introducing 

into evidence the Government’s 


Monthly Quantity Estimate Book 


‘(Appellant Exhibit C-126), the 
Government’s Monthly Pay Esti- 
mate Books in two volumes (Ap- 
pellant Exhibit C-127 ), and the 
_ Government’s Final Book (Appel- 

lant Exhibit C- ne These unpagi- 
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| nated books | together encompass 


some seven inches in thickness. If 
there 1s sufficient basis in this docu- 


'. mentation to support appellant’s al- 


legations it was incumbent upon the 
appellant to poimt to specific in- 
stances thereof. Particularly where 
a massive record 1s involved, and the 
parties are represented by able 
counsel, it is not the obligation of | 


_the Board to search “for errors that. 


may be lurking among the laby- 

rinths,” 374 | | 
Unlike Whitbeck, relied upon by 

the appellant, we hold that the 


terms of the payment provisions of 


the contract were complied with by 
the Government.?** For this reason, 
the other cases cited by the appel- 
lant.in its Prehearing Brief (at 110- 
15) are also distinguishable.” 


Claim for Adjustment in Contract 


Price Due Tol nerease L n Sates 
Tae Rate | 

Another instance of alleged 

wrongful withholding of payment 


_ by the Government relates to appel- 
lant’s claim tor an adjustment in the 


a4 Algonac Mfg. Cas v. United States, 192 Ct. . 
Cl. 649, 661 (1970). See, also, Sundstrand 
Turbo. v. United States, 182 Ct. Cl. 31, 60 
(1968) ; Williamsburg Drapery Co. v. United 
States, 177 Ct. Cl. 776, 781-82 (1966). 

33 Compare Pilcher, Livingston € Wallace, 


_ASBCA No. 18391 (June 4, aeto), 70-1 BCA 


par. 83831, at 38,765. 

370 Suburban Contracting Co. v. United. 
Siates, 76 Ct. Cl. 588 (1982); Brooklyn and 
Queens Screen Manufacturing Co. v. United 


States, 97 Ct. Cl. 582 (1942); Martin & Co. 


ASBCA No. 3117 (October 19, 1956), 56-2 
BCA par. 1150, U.S. Services Corp., ASBCA 
Nos. 8291 and 8483 (March 29, 1963), 1963 
BCA par. 3708; Q.V.8., Inc., ASBCA No. 8722 _ 
(November 17, 1958), 58-2 BCA par. 2007; 
Valley Contractor, ASBCA No. 9397 (Febru- 
ary 12, 1964), 1964 BCA par. 4071: 
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contract price due to an increase in | 
the Utah sales tax. By letter dated 


‘September 10, 1964, the appellant 


‘claimed it was entitled to an adjust-- 


~ment in the contract price under 
Paragraph 23 7 as a result of an 
‘increase in the sales tax rate from 
8 percent to 314 percent (Exhibit 


No. 46). According to the appellant, 


it had paid Utah sales taxes total- 
ing $10,562.54. It was seeking reim- 
7 pursonient in the amount of 


- $1,508.93, which represented “one- 
seventh of the total amount paid as. 


of that date. The contractor also ad- 
vised that it would make. further 


periodic applications to be compen-_ 


sated for the tax as subsequent pur- 
chases were made and the tax : paid 
thereon. | 


The appellant — 
notified by letter dated October 8 


ate, that it was entitled to. an oe 


om «93, Tames 

“In accordance with Baek 9 of these 
specifications, it shall be the responsibility of 
the contractor to fully inform himself regard- 


ing all Federal, state, and local tax laws,. 


rules or regulations which in any way, may 
‘relate to the. materials and services to- be 
furnished under this contract, including all 
exemption provisions and procedures. . 
“Within 60 days after date of award of 
contract, the contractor shall advise the con- 
tracting officer in writing of any. Federal, 


state or local taxes which he has excluded ~ 


from the prices bid in the schedule. Should the 
contractor fail to submit this information 
within the prescribed 60-day period or any 
extension thereof, no adjustment in the con- 


tract price under Paragraph 9 will be made 


except for an increase or decrease in the rate 
of any tax or for any new tax. The contractor 
‘shall also furnish such additional informa- 
tion as the contracting officer may require as 
to the item or items of. material or services 
which he has considered to be exempt from 
taxation under, the terms of this paragraph, 
and the cost thereof. The information sub- 
mitted by the contractor will become a part 
of the contract,’ a 
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justment in ies contract price in- 
accordance with Paragraph 9 of the 
General Conditions,** if it war- 
ranted that no amount for the in- 
-erease in the tax was included in 
the contract price as a contingency 


reserve or otherwise (Exhibit No 0. 
89). | : 
The appellant so warranted i in hic 
letter dated June 23, 1964, by which. 
it advised that Utah sales taxes 


amounting to $15,316. 25 had been 
paid (Exhibit No. 181). Tt requested 
an adjustment of $2,188.04 due to 


the increased rate. According to the 
contracting officer, $1, 100 OE this 


amount was inéludea in the Bi une 
(1965 contract summary for pay-_ 
“ment (Exhibit No. 251, par. 237). 


In Findings of Fact No. 2 (Ex- 
hibit No. 251, par. 238) the contract- 
ing officer also found that the 
appellant was entitled to further — 
adjustments if appellant ‘ ‘made ad- 
ditional purchases since June 23, 
1965, on which the increased rate of. 


one-half percent sales tax was paid.” 
He allowed the appellant the bal-— 
ance of $1,088.04 requested in its 


letter of June 23. In the absence of — 


818 “9. Federal, State, and Local Tames 


re ee * we * 
“b, Except as may be otherwise provided 
in this contract, the contract price includes all 


Federal, State, and local taxes and duties in 


effect and applicable to this contract on the — 
tax inclusive date, except taxes from which 


the Government, the contractor, or the trans- 


actions or property covered by this contract » 
are then exempt. Unless specifically excluded, 
duties are included in the contract price. 


“ce, (1) If the contractor is required to pay — 
-or bear the burden (i) of any tax or duty, 


which either was not to be included in the con- 
tract -price pursuant | to the requirements of 
subparagraph b., or was specifically excluded | 
from the contract price Dy a provision of this 
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- supporting evidence, the contract- 
ing officer held that he had no basis 
for ows eany additional amount. 


Decision 


“We uphold the contracting offi- 
cer’s determination. The appellant 


contract ; or (ii) of an inerease in rate of any 
_tax or duty, whether or not such tax or duty 


was excluded from the contract price ; or of' 


any interest or penalty thereon, the. contract 
. ‘price shall be correspondingly increased : Pro- 
vided, That the contractor warrants in writing 
- that. no amount for such tax,. duty or rate 


_ increase was. included in the contract price 


as a contingency reserve or otherwise: and 
Provided further, That liability for such tax, 
‘duty, rate increase, interest, or penalty was 
not incurred through the fault or negligence of 
the contractor or its failure to follow instruc- 
_ tions of the contracting officer. ~ | 

_ a ¢  ® “ee age rs 

(3) Invoices or vouchers covering any ad- 
justment of the contract price pursuant to 
this subparagraph ¢.,. 
amount: thereof as a separate item and shall 
identify: the particular tax involved. 

(4) Nothing in this subparagraph ¢., shall 
be applicable to social security taxes ; net in- 
come taxes; excess profit taxes; capital stock 
. taxes, unemployment compensation taxes, or 
- any State. and local taxes : except those levied 
on or measured by the contract or sales. price 
of the services. or completed supplies furnished 
under this. eontract, including gross income 
taxes, gross receipts taxes, sales and use taxes, 


excise taxes, or. franchise or occupation taxes . 


measured by. sales or receipt from sales. 


(5). No adjustment of less than $100 shail. 


-be made in the contract ‘price pyreuent to 
this subparagraph. | et. ae 

a ee ee * rk es 
Mee CLs 


notify the.contracting officer of all matters 


pertaining to- Federal, ‘State, and local taxes — 
result in 
either an increase or deerease in the contract 


and duties. that reasonably. may 


price. 
. (2) Whenever an increase or decrease in 
the contract price may-be required under: this 


' paragraph, the contractor shall take . action 
as directed: by. the contracting officer, and the | 
-eoutract price shall. be equitably adjusted to. 


cover the costs of such action, including any 
interest, peneliy 
fees.” 
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_has not substantiated its entitlement 
to any sum resulting from the in- | 

-erease in the Utah “aailes tax.rate | 
‘beyond the amount allowed by. the 


contracting officer in ‘iF indings of. 
Fact No. 2. 


The Government has stipulated 
there have been no payments made 
to the contractor since the contrac- 
tor left the job (45 Tr. 5100). Upon 
an apparent default by a contractor, 
the Government is entitled to eal: 
hold payments that may have ac-. 


_ erued to the contractor prior to its 


default pending a determination of — 
the propriety of the default Germ 
nation.*7° | 


Adjustments for Overruns and 
Underruns a : 


The appellant asserts that ‘the 7 


Government is guilty of a: 


« * & failure and refusal to make any 
adjustment whatsoever for overruns and 


underruns ranging from an underrun of 


79% on Item 8 (tunnel supponts) - bo an 
overrun of 102 percent on Item 9 (tunnel | 
rock bolts), and underrun of 40%-on — 
Item 4 (dam embankment foundation 
excavation). (Appellant Posthearing 
Brief, 434) _ i 


Tn addition, the appellant claims 


that adjustments. are required in- 
connection. with Bid Items 5 (Ex- 
cavation for grout cap to 5 feet in- 
depth), 6. (Excavation for grout 
cap between depths of 5 and 8 ae ; 





3709 See United States v. Dumas, 149 U. S. 278 i 
(1893) » Filtron’ Company, Inc.,- DCAB. No. © 


ESSA-5 (January 29, 1970). 70-1 BCA ae 7 
- 8086. 
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and 10 (Furnishing and installing 


chain link woven fence) (Exhibit 
No. 93). The adjustments are sought 
pursuant to Paragraph 18 (Quan- 
tities and Unit Prices). 
Paragraph 18 provides for an 
equitable adjustment to be made 
when the actual quantities of any 
of the schedule items marked in the 
bid schedule with an asterisk 
amount to more than 120 percent or 


less than 80 percent of the estimated 


quantities.*° Under Paragraph 
: 18d., quantities over 120 percent are 
to be paid on the basis of the: | 


5, 
Me 


se contractor’s actual necessary costs 
of performing the excess units as deter- 


350 “18, Quantities and Untt Prices 

“a, The quantities stated in the schedule 
are. estimated quantities for comparison of 
bids, and, except as hereinafter provided in 
this paragraph, no claim shall be made against 


the Government for excess or deficiency 


therein. Payment at the prices agreed upon 
will be in full for the completed work and will 
cover materials, supplies, transportation, 
labor, tools, machinery, and all other ex- 
penditures incident to satisfactory compli- 


ance with. the contract, unless otherwise | 


specifically provided. 

~*b. The following Subparagraphs Cc. through 
f. shall be applicable only to the unit-price 
pay items and the quantities noted in the 
bidding schedule with the symbol*. 


“e, Where the actual quantity of an item 


is more than 120 percent or less than 80 
percent of the estimated quantity in the bid- 
ding schedule, an equitable adjustment in the 
contract price shall be made on written. de- 
mand of either party. Any claim of the 
contractor for an adjustment under this para- 
graph due to the actual quantity being less 
than 80 percent. of the estimated quantity 
‘Must be asserted in writing within 30 days 
after completion of the item. In case a con- 
tractor’s claim for adjustment is based on the 
‘actual quantity being more than 120 percent 
of the estimated quantity, such claim must be 
asserted in writing within 30 days after the 


date the actual quantity exceeded 120 perceut . 


of the estimated quantity. 
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witaed: by the contracting officer, plus a 


reasonable allowance, not to exceed 15. 

percent of such actual necessary costs, 

for superintendence, general expense, and 

ap all in accordance with ee se ae 
7 (Hxtras). 


With respect to underruns, Para- 
graph 18e. provides that payment: 


* * * will be computed by applying the 
unit price bid in the schedule to the 
actual quantity and then adding to the 
result an amount obtained by applying 
to the number of units of underrun below 


_* * * 80 percent of. the estimated quan- | 


tity, a reasonable allowance per unit 


for the contractor’s mobilization and 
“other fixed costs relating thereto.™ 


~The contracting officer deter- 
mined in Findings of Fact No. 2 


that the following items (desig- 


nated by asterisk in the bid sched- 


ule) qualified for adjustment in con- 


tract price under the provisions of 


Pasi 18 oe No. 251, 


ssi “q. For overruns, the equitable adjust- 
ment shall be limited to the number of units 
by which the actual quantity exceeds 120 per- 
cent of the estimated quantity. In case the 
parties to the contract cannot agree upon such 
equitable adjustment, such adjustment may, — 
at the option of the contracting officer, be 
based on the contractor’s actual necessary 
eosts of performing the excess units as de- 
termined by the contracting Officer, plus a 
reasonable allowance, not to exceed 15 percent 


-of such actual necessary costs, for superin- 


tendence, general expense, and profit, all in 
accordance with Paragraph 7 (Extras).” 

382 “6. When the actual quantity of an item 
is less than 8O percent of the estimated quan- 
tity, final payment for the item will be com- 
puted by applying the unit price bid in the 
schedule to the actual quantity, and then 
adding to the result an amount obtained by 
applying to the number of units of underrun . 
below the 80 percent of the estimated quantity, 
a reasonable allowance per unit for the con- 
tractor’s mobilization and other fixed costs 
relating thereto,” 
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ist. _ Units subject:-to 
Estimated Final adjustment 
Item Description quantity quantity ———_—_———— 
Under 20 Over 120 
percent percent . 
8 Furnishing and placing permanent struc- | 
tural steel tunnel supports (1b)___-_--_ 38,000 8,100 22,300 _._-___. 
9 Furnishing and installing tunnel . rock 7 
; ns HOUSE) 2 Sore et ee eS eae eas eae 1,400. 2, 868 -__._--.- 1, 188 
- 10 Furnishing and installing chain link | j | 
7 woven wire fabric (sf)_-----..---.-- 4,000' 1/794 1,406 222. -. 
14 Specially compacted earthfill, Zone 1 | - 7) ae 
spe a OW cic a ee se Sei es 8,000 4,458 1,942-_-----.. | 
24 Drilling grout holes in stage between 110 . oS : | 
Y.-B TOO Tet HD) wocetece Nee eie 1,000 1,490 _--__.-. 290 
27.. Pressure grouting foundations (cf)__.___ 24. 000 36,501 _____--.- 7, 701 
34 Furnishing and handling cement (BBD 2 14, 700 20,514 ~__.__-- 2, 874 





The contracting officer found, 
‘however, that the appellant had nor 
suisniieeed the data called for by 
Paragraph 18 upon which to base 
adjustments for the overruns and 
underruns.*** The contractor evi- 
- dently did not do so because of its 

position that the costs of individual 
_ Items cannot be segregated. Conse- 
quently, the coutracting officer un- 


dertook to ascertain the appellant’s. 


costs with respect to items with 
overruns of more than 120 percent 
based upon the Government’s 
records. a 

In his: judgment the Govern- 
ment’s records were inadequate for 
this purpose. He concluded that it 


was not practicable to make a uni- 
_- Jateral determination. of the con- 


tractor’s actual necessary costs of 
- 88 Exhibit No. 251, par. 186: 

‘The contractor has not submitted a mone- 
tary value considered by him to be an equi- 
.table adjustment for the actual quantities of 
‘any of the asterisked items which exceeded 
- 120 percent of the schedule quantity, nor has 
he submitted his proposal of a reasonable 
allowance per unit for his mobilization and 
' other fixed costs to be applied to the under- 
runs below 80 percent on any of the asterisked 
items.’ 


performing the excess units such as 
may be done at the option of the 
contracting officer under Paragraph _ 
18b. In the absence of such cost. . 
data from the contractor, he denied 


the claim for adjustment in the con- 


tract price of those items exceeding 


120 percent of the estimated quan= _ 


tity (Exhibit No. 251, par. 187). 


He further held that a proper as-~ 


sessment could not be made concern~ 
ing the contractor’s mobilization 
and fixed costs included in the unit 
price bid, in connection with the 
items the final quantities of which 
were less than 80 percent of the 
estimated quantities, in the absence 
of appropriate data from the appel- 
lant (Exhibit No. 251, par. 188). 
With respect to Item 4, the con- 
tracting officer found that the ap- 
pellant completed 94.1 percent of 
the estimated final quantity which 
amounted to 56.9 percent of the 
schedule quantity (140,000 cubic | 
yards), or 27,415 cubic yards below — 
80 percent of the schedule quantity. 
He denied the claim for relief under. 
Paragraph 18 for lack of evidence 
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of the contractor’s mobilization and © 


fixed costs (Exhibit No. 251, -par. 
— 190). | 

—. In addition Ag denied the claim 
for the underrun on the ground that 


it was encompassed in the work. 
changed pursuant to Change Order 


No.1 and was therefore covered by 
the equitable 


macle only with respect to work as 
bid in the schedule, but when work 


is changed and an equitable adjust-. 


ment made therefor, the work is not 
subject to further adjustment as 


an overrun or underrun under Para- | 


graph 18.°%4 


The: Board, however, does not | 
take the view Phat the appellant i is 


necessarily precluded from addi- 
tional relief under Paragraph 18 


by virtue of the earlier adjustment: | 
made by the contracting officer pur- 
suant to the Changes clause. Para- 


graph 18 and the Changes clause 


were intended to provide two sepa-_ 


rate avenues of adjustment 385 and 


the exercise of one does not auto- ~ 
matically foreclose the exercise of 


the other unless the contractor 


38% TWxhibit No. 251, par. 491. With or 5: 


Item 4, he’ pointed out that asa result of the 
Mis-staking, 
eubic. yards of excavation for dam embank- 


ment foundation under Change Order No. 1 
(at the rate of $2.11 per cubie yard), in the 


total amount of $44, 173.15. According to the 
contracting: ‘officer, payment included an allow- 
ance of 15 percent to. cover.the contractor's 
- superintendence, general expense and profit, 
“which allowance included at ‘least a large 
portion of the contractor’ S fixed costs, a (ix- 
hibit No. 251, par. 192) 

» 885 See  Morrison- Knudsen. Oo. v. 
States, 184 Ct. Cl. 661 (1968). 
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.t adjustment made 
therein (Exhibit No. 251, par. 193). 
The contracting officer took the posi- 
tion that Paragraph 18c. provided. 
for an equitable adjustment to be — 


appellant was paid for 20,964. 


Exhibits C-190,. C-191, 


| Baa 
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would be unjustly enriched or 


doubly compensated thereby. 
The bid schedule estimated that 
Item No. 4 would consist of 140,000 


cubic yards. It actually resulted in 


85,258 cubic yards, or an underrun 


of almost 55,000 cubic yards.*** The 


Government suggests “that the face 
that the contractor was not required 
to excavate more dirt at $0.24 per 
cubic yard was sizably in his faver” 
(Government Posthearing ‘Brief, 


98-99). | 
Never theless, seis Government 
“freely” eonceded that the appel- 


lant is entitled to an adjustment un- 


der the provisions of Paragraph 18 


because of the wunderrun in the — 
quantity of Item 4 (Government 
Posthearing Brief, 99). Its position,’ 
however, is that having failed to 


furnish its mobilization and. other 


fixed. costs per unit as required by 
Paragraph 18, the appellant is not 
entitled to. an allowance.®*’ In any 


event, we regard the Government’s 


concession as a recognition that the - 
appellant is not precluded by rea-— 


son of Change Order No. 1 from 


— 886 According to ‘Mr. Fred J. Davis, the 
underrun occurred for two reasons. First, | 
there was a failure of the estimated two-foot 


average stripping to materialize; actual strip- _ 


ping ran approximately 30,000 cubic yards 
instead of the estimate of 49,000 cubic yards 


(51 Tr. 5668). ‘Secondly, the cutoff trench was 


not staked as wide as.the designers antict- 


pated, particularly near the fringes of the 


valley floor (51 Tr. 5669). oa 
88’ The Government asserts that Appellant © 
and C-234 do not-_ 
show any allowance for haul roads, prepara- _ 
tion, mobilization or any other fixed cost in 
relation to any of the earthwork items, inelud- _ 
ing Item 4. The Government takes the. posi-— 
tion that the appellant did not include in any. 
particular item in its bid any amounts for . 
mobilization or other fixed costs, since: the bid 
was “not prepared in that fashion” . (Gov- 
ernment Posthearing Brief; 99~100). a 
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additional relief under Paragraph 
18. = | 
. The contracting officer also found 
that Ttems 5 and 6 qualified sepa- 
rately for treatment .under Para- 
graph 18, inasmuch as the estimated 
quantities thereof were 470 cubic 
yards and 190 cubic yards, respec- 
tively, and the final quantities were 
683.4. cubic yards and 312. cubic 
yards, respectively. He determined, 
however, that the work on Items 5 
and 6 was performed as a single 


operation and, as a consequence, the | 
costs applicable to each. item were - 


inseparable from the total cost. He 
found that the contractor’s bid 
prices indicate that its mobilization 


and other fixed costs for Item 6 
were included in Ttem 5. According- 


ly,. he combined the quantities for 


-. Items 5 and 6 and then analyzed the 


overall figures for adjustment. As 


the combined items show a total 


overrun of 8.3 percent, the contract- 
ing officer. concluded that Items 5 


and 6 were not subject to adjust-- 


ment. under Paragraph 18. 
It. does not ¢ appear to us that. the 


-. contracting officer. was authorized to. 


combine the quantities of Items 5 


and 6 for purposes of applying 


Paragraph 18. Paragraph 18 does 
not provide for. such joint adjust- 
ment. Accordingly, we hold that the 
erred in lumping them together. 
Items 5 and 6 meet the test pre- 
scribed by Paragraph 18 and should 


not. have ‘been excluded from con- 


sideration by him. | 
— The contracting officer, ‘however, 
acted properly in all other respects 


in denying the adjustment for lack 
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of ‘evidence. Tt was incumbent upon 
‘the appellant to provide the con-— 
tracting officer with the data called. 


for by Paragraph 18. The data 
available to the contracting officer 
was insuflicient to make the ac] ust~ 
ments. 

Such data has also not been fur- 
nished to the Board by the appel- 
lant. The Government, therefore, 


contends that the “Board 18 in, no 
better position to make adjustments 


than the contracting officer” (Gov- 
ernment Posthearing Brief, 522). 
The Board dees not take so nar- 


-row a view. Where overruns have 
occurred we are not bound to fol- 


low only the provisions of Para- 
graphs 18c, d., and e. These subpar- 


agraphs are intended to provide 4 


means of reaching an accommoda- 
tion at, the contracting officer’s level. 
It is clear from Paragraph 18f. that 
in the event an adjustment cannot. 


be arrived at pursuant to Para- 


graphs 18¢., d., and e., the dispute 
is to be determined : in the same fash- 
ion as any other dispute arising 


under the contract.** Accordingly, | 


we hold that the appellant is en 
titled to consideration in this appeal 
for all of the overruns and under-. 
runs specified supra as set forth in 
our discussion of the equitable ad- 


justment infra. 


Under the circumstances, how- 


ever, we are unable to find that the 


388 «If the parties fail to agree upon the 
adjustment to be made, including any ad- 


‘justment made at the option of the contract- 


ing officer as provided in Subparagraph d. of 
this paragraph, the dispute shall be deter- 
mined as provided in Clause No. 6 of: the 
No.6 of the 
General Provisions. is the Disputes Clause.” ‘ 
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~Government’s course of conduct 


here. provided any justification. to 
_ the appellant for ceasing work. 


Riprap 


- Another alleged instance of pay- 


ment. “abuse” of which appellant 
complains relates to riprap. The ap- 
pellant contends that it “never re- 


ceived payment for over 700 tons of 


riprap” (Appellant Posthearing 
Brief, 443). In August 1963, the ap- 
pellant received oral permission 


from the Government to use large. 


rock obtained from open-cut exca- 
‘vation for riprap (Exhibit No. 251, 
par. 226). Thereafter, by letter 
‘dated April 14, 1964, the appellant 
submitted the proposal in writing 


(Exhibit No. 18). On May 20, 1964, . 


the Government rejected the plan 
on the ground that the rock was of 


questionable quality aud could not — 


be used for riprap and bedding ma-~ 
terial. 

At the contractor’s request the 
matter was reconsidered. The Gov- 
ernment advised that if permission 
was granted to use the rock as rip- 
rap and bedding material, an equal 


amount of Zones 2 and 3 material. 


should be deducted from. quantities 
- paid for under the bid schedule. On 
June 17, 1964, the appellant agreed 
and pr err that the quantity used 
should be deducted from Item 15 


(sand, eravel and cobble fill in dam 


eae inant Zone 2) (Exhibit No. 


25). Thereafter, on July 7, 1964, the | 


Government advised that a deduc- 
tion from Item 11 (Excavation in 
borrow areas and transportation to 
dam embankment) was more appro- 
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priate than from Item 15 (hibit 
No 80). 


On September 28, 1964, fis ap- 
pellant withdrew its agreement that 


an equal amount of Zones 2 and 3 


material should be deducted from — 
quantities paid for under the sched- 
ule (Exhibit No. 73). The appel- 
lant’s position was based upon Para-. 


graph 51 of the specifications.?*° The. 


contractor recognized that under 


Paragraph 51d. its unit price for 


open-cut excavation included an al- 
lowance for transportation of ma- 


terials from excavation to points of 


final use, disposal areas, and tem- 
porary stockpiles, and from tem-~ 
porary stockpiles to points of final 
use, but contended that the last 


paragraph of subparagraph d. pro- 


vides that all excavated materials 
placed in completed earthwork and 


embankment construction will also 


be included for payment under the 
appropriate items of the schedule. 
The appellant maintained that 
properly it cannot be deprived of 
payment for the quantity placed in 
the embankment and the price. paid 
for the riprap should not be reduced 
byalkeamount. | 7 

The Gover nment’s position was 
that the contractor performed open- 
cut excavation and received pay- 
ment therefor under Item 8 of the 
schedule in the amount of $1.72 per 
cubic yard. Permission was granted 


to the contractor to use the larger — 


material as riprap in the stilling 


‘basins and around the intake struc- 
ture. For excavating, hauling and 


placing riprap under Item 18 of the 


ee Note 253 supra. 
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schedule the contractor was paid a. 


unit price of $2.21 a ton. Since the 
contractor received payment for ex- 
cavating the material in its stock- 
piles, the Government maintained it 
is not entitled to receive, in addition 
to the payment under Item 3, the 
full unit price under Item 18. The 
Government contended that appel- 
lant’s bid price of $2.21 per ton for 
Item 18 was not applicable, since the 
contractor had already recovered its 
excavation cost, and a new unit 
price would therefore have to be 
neg otiated. | 


The contractor ‘nen: agreed. on - 


October 30, 1964, that an adjust- 


ment was proper (Exhibit No. 95). | 
The Government advised the appel- 
lant on April 12, 1965, that a price 


of $3.40 per eubie yar d for hauling 
the riprap from stockpile and plac- 
ing would be equitable (Exhibit 
_ No, 151). The appellant agreed to 


this proposal on April 15, 1965, pro-— 


vided the use of the stockpiled rock 
was limited to areas downstream 
from the axis of the dam (Exhibit 


No. 155). On May 10, 1965, the Gov- 
ernment indicated its acceptance 


_ (Exhibit No. 164). 


Thereafter the quantity of riprap 
placed by the contractor was com- 
puted on a cubic yard basis. Item 18 
_ provides for riprap.to be paid for on 
a tonnage basis. In order, therefore, 
- to provide interim poDeneAC on to 
the appellant: for the riprap, the 
Government made payment under 
Item 18 for the number of tons at 
$2.21 per ton that was equivalent to 
the actual cubic yards placed at 
40 per cubic yard. In the J une 


| 1, 578.52. 


1965 contract summary, payment 


was made for 3,846 tons at $2.21. per 


ton or a total amount of $8,499.66. 
Riprap in the total amount of 2,- 
962.7 cubic yards was selected from. 


_the stockpiled material, hauled and 


placed at the tunnel inlet structure 
and the two outlet structures. 

In Findings of Fact No. 2 the 
contracting officer concluded that in 
accordance with the agreement with 
the appellant, payment was due 


the contractor in the amount of 


$10,073.18, which consists of 2 962.7 
cubic yar ds at $8.40 per cubic yard, — 


less the amount of $8, 499.66 which 
had previously been paid under 


Item 18 (exhibit No. 251, par. 233). 
He held that the total net adjust- 
ment due the- Se was 


It appears from the ee 
that, the elements of an accord and 
satisfaction are present. with respect 


to this claim.?% Appellant’s conten- — 


tion that it never received payment 
for “over 700 tons” of riprap refers 
in all likelihood to the allowance by 


the contracting officer in paragraph 


233 of Findings of Fact 2.5% 
Denial o f Administrative Retief 


The appellant contends that the 
Government “breached the contract 
by its complete failure to follow the © 
change order procedure and to act 


390 See Framlaw Corporation, ASBCA No. 
13892 (February 17, 1970), 70-1 BCA par. 
8145, aff'd on reconsideration. (April 29, 
1970), 70-1 BCA par. 82738; Boston’ Pneu- 
matics, Inc., GSBCA No. 2121 (November 16, 
1966), 66-2 BCA par. 5976. 7 | 

81 Tf $1,573.52: is. divided by $2.21 (oppel- 
lant’s unit price ‘per ton of riprap), -the 
resultant figure is 712 tons, 
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‘promptly and in good faith on | 


- changes and jaime? (Appellant | 
“Prehearing Brief, 115). It allegedly 
“was compelled to perform changed 

work at enormous cost for over a 

year with’ no Change Or ders and 


no’ pay éven for changes later ac- 


knowledged” (Appellant Posthear- 
ing Brief, 445). The Government’ S 
position 1s that “the timing of deci- 
sions and administrative actions on 
claims was clearly dictaited by ex- 
press réquests: from the contractor 
that were honored in total by the 
Contracting Officer” (Government 


‘Posthearing Brief, 530). In addi- : 
tion, the Government contends that 


the claims. sequence “shows how lit- 
tle. the contr actor behaved like an 
aggrieved individual who had suf- 


fered through all of the indignities © 


now alleged” (Government: Post- 
hearing Brief, 475). 
In examining the timing of claims 
| presentation, we. note that between 


July 17, 1963 and April 1964, most. 
of the: soul for which the’ appel- 


lant is seeking to be compensated 
was performed. Thus, the- cutoff 
trench was excavated BG erOw Area 


No. % was opened up and consid-- 


erable material hauled - therefrom 
and placed 1 in Zones 2 and 3 of the 
‘embankment; the tunnel was exca- 
vated and partially lined; the inlet 


and outlet portals of the tunnel 
_ were excavated, as was. part of 
the stilling basin for the outlet — 


2 works; a portion of the spillway ex- 
euvon was. completed ; and the 
roadway was excavated to. approxi- 


mate Station 200. During this pe- 


riod appellant. sent a. telegram 
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(Exhibit No. 9), dated October 4, 
1968, giving notice of claim for 
extra work under Bid Item 4 (Ex- 
cavation for 


claim, dated November 8, 1963, per- 


taining to the cutoff trench (Ex- 


hibit No. 10). The notice of claim 


—iclosed with a statement that. the 
appellant was not then able to de- 

‘termine the equitable adjustment to 
which it was entitled and would 


submit a detailed claim for adjust- 


ment ‘ ‘as soon as the extent of said 


extra expenses can. be ascertained. es 
On April 22, 1964, the appellant 


‘met with the contracting officer In | 
-Denver.3* At this et. the | 
contracting officer invited the ap- 


pellant to “open [its] brief case” 
and tell him about its claims, but, 
was told that it was “premature to _ 
do so at that time” (Exhibit No. 
92). Thereafter, the parties con- 
ferred at the job site on April 23, -— 


and 24, 1964.29? When asked to dis- 
cuss its claims, the appellant would - 
_ not list or discuss them “on the ad- | 
vice of counsel,” but said it would. 


do so shortly (Appellant. Exhibit 
C-2486, p. 4.60). 


By letter dated May 93, 1964 (Ex. 


“hibit No. 22), the appellant advised 


that a claim cal with re- 


spect to the top. of the shaft. This 
was the first indication that the ap- 
_pellant was making any claims in 
connection with the tunnel. Tunnel 
excavation had commenced in Au- 
‘gust 1963, and was completed i in Oc- 


802 4.8 © Tr, 4811-13: 45 te: 5127 ; 
Nos. 88-and 92... - 
2293. Appellant . Exhibits c-159 and C246, pp. 


Exhibit 


459- 61, 464-66. 


Dam Embankment - 
| F oundation ) and filed a notice of 
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ae 1963. Conereting of the tunnel. 
was finished in June 1964 (Govern- 


ment Exhibit B-535). ee 

Between August and November 
| 1964, the ‘eppeliant raised for the 
first time most of the disputes which 
are presently under consideration. 


Counting only exhibits in the ap- 


peal file, approximately 70 items of 
correspondence were exchanged by 


the parties during this Beriod. On 


August 25, 1964 came its first notice 


of claim with respect to open cut 


excavation — (Exhibit. No. 38). At 


this time appellant had largely fits. 


: ished excavation | for all. of. the 
structures, had completed. the con- 
‘crete for. the intake structure and 


had started on the concrete for the | 
| outlet, works stilling basin. Its con- 


tentions were thereatian set out. in 
a letter dated. September 21, 1964 
(Exhibit No. 65). | 


By letter dated September 3, 


1964, the appellant. advised that 
claim would be made for an exten- 


sion of time as a result, inter alia, of. 
what it character ized, without more, 


as extra roadway. work, extra work 
in tunnel and shaft, extra work in 
open cut excavation at both up- 
stream and downstream entrances 
and spillway, and extra drilling and 
grouting in grout cap (Exhibit No. 


41). Then, on September 8, 1964 
(Exhibit No. 42) the appellant pro- 
tested the cost implications of the 


revised drawings pertaining to the 
access shaft transmitted by Govern- 
ment letters dated February. 20, 
1964 (Exhibit No. te and oe 2 
~1964 (Exhibit No. 29).. 
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On September 10, 1964 (Exhibit | 
No. 48), the a -ppellant. proposed that 


It be compensated 1 in the amount of 
$26,935 
per reaches of the access shaft to 


for. construction in the up-- 


the outlet works. On September 16, | 
1964 (Exhibit. No. 58), at a time 


7 when the excavation had been com- 


pleted for alinost a year, and sub- 


stantially all of the tunnel and gate ~ 
shaft: had been concer eted, ‘i re- 
quested that payment. of extra éx- 
cavation and concrete in connection 
with the tunnel and gate shaft work | 
be on an “as built” basis.*%* | 


In a letter dated October 16, 1964 - 


(Exhibit No. 92, p. 3), the appellant — 


acknowledged that it “must prove | 
our claims” but advised, speaking of 


its claims generally, that. “instant 
. proof is not “obtainable” and that “in 


many, 1f not most instances, deter- 
mination. of increased costs ald 
extra time requirements must abide - 


the completion of the work.” The 
contractor 
that the Government ‘ 
_torily deny both the existence of the: 


specifically requested 


‘not peremp- 


change and the fact of increased — 
costs simply because [its] prelimi- 


hary applications are as yet incom- 
- plete.” 35 : 


, he Government responded on Septem-_ 
ber 16, 1964, that it could not pay on an as 


built basis, but had to follow Paragraph 514d._ 
of the specifications (Hxhibit No. 60). The 
letter to the contractor: concluded: 

“It you feel that you have been directed to 
perform work outside’ specification require- 


ments on which. no agreement: has. been- 
reached or no payment made, you should 


itemize your costs. for each such instance in > 


accordance with paragraph ‘8 of the General 


Conditions, sO the contracting officer can make 


‘a formal decision regarding. your protests.” 


395 By this. time, the cutoff trench had been 


almost completely backfilled. No cost data, . 
"however, were forthcoming. ee 
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A few days previously, however, 
on October 12, 1964 (Exhibit No. 
91), the appellant complained as 


follows concerning the Bur eau *g 
“handling of contractor claims” : 


Beak ok [Wie are finding an almost total 


refusal on the part of the Contracting 
Officer’s authorized representative to ac- 


knowledge the existence of the coutrac- 
tor’s claims * * *. Instead we have been 
treated * * * with patronizing recital of 
notice provisions in the general provi- 
sions and general conditions. 

* = We are told that if we will fur- 
nish full particulars, including dates, na- 
ture of conditions, verbal ‘orders arid de- 


tailed breakdown of increased costs, then. 
our claim will be investigated and the 
Bureau will then be able to prepare a 


“Finding of Fact” ‘for consideration by 
_the [contracting officer.]” 


The appellant then stated: 


Unfortunately, per haps, we have been 
alinost : totally. dependent to date upon the 
records of ‘the Bureau * * *, [I]t seems 
entirely inappropriate th us for the 


Bureau to tell us that action will be- 
taken upon our claims if we will fur- 


nish the Bureau with detailed records. 
In almost all cases, * * * the Bureau has 
ample records to measure and evaluate 


the claims where measurement of quan- 


Ae 


tities i is invoived. Hoe We 


With the exception of appellant's 

claim, dated: December 18, 1964, in 
connection with the pipe line break 
(Exhibit No. 112), there was litle 
other correspondence between No- 
vember 1964 and February 1965 
(during which period the appellant 
was for the most part shut down). 

Starting, however, with appellant’s 

letter dated February 12, 1965 (Ex- 
hibit No. 132), and ending with its 
letter dated March 18, 1965 (Ex- 
hibit No. 147), the appellant con- 


tended that it was entitled to prompt 
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time and money adjustments for its 


claims, while concluding that de- 


tails on the claims “will be submit- 
ted in the near future under sepa- 
rate cover.” *°* Tts letter of March 
18, 1965, which dealt in part with a 
meeting held on March 17, 1965, of 


contractor and Government repre- 
-sentatives,**? contained a “damage 


suminary” reflecting its “total cost 
damages” of $2,159,048.57, without 


any itemization except by broad cat- 


egorization and percentage alloca- 


tion. ee 


On April 9, 1965, the contracting 
officer teleg Sea piied the appellant as 
follows (Exhibit No. 150) : 


* * # As you have been previously ae 
vised on several oceasions, decisions on 


these clainis have - peen withheld “pend-. 


ing submission by you of details and 


supporting data. Particular reference is: 
made to my letter of 10-6-64, requesting 


your prompt submission of protests and — 
supporting data on any claims you wished 
to make. No such data have ever been 
furnished except on one item. Your let- 
ters of 2-12-65, 3-2-65, and 3-18-65 in- . 


- dicated your desire for prompt decisions 
_by me on these various claims. In absence © 
of supporting data from you, evaluation 


of claims is proceeding on basis of Gov- 
ernment records only. | 


26 Bxhibit No. 182, p. 7. See also, Exhibits 
Nos. 185, 1388 and 140. 


%7 Following the meeting, I Messrs. Borden, 


Davis and L. R. Thygesen were designated: | 
by the Government to investigate the -appel- 


laut’s complaints. The report of their inves- 


e ‘tigation i is in-Appélant Exhibit C_8s. 


| 808 ok * * AS near as we can now allocate, 
the percentages of increased cost attributable 


_ to the individual claim items run approxi: 


mately as follows : 


Pipomnt 
(1) Core trench.______-____ win. 48-50 - 
(2) Open eut -..--.-_-_--_--_-~ 20-25 
(3) Roadway ~~~ +e -L-. 10-15 
(4) Tunnel and Shaft_--------. 5-10. 
(5) Miscellaneous + ~_---.----~ by 


(Exhibit No. 147, pp. 5-6.) 
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He eh: stated that te had in- 
tended to issue clecisions on the cut- 


off trench and other claims in final © 


form, in order to enable appellant 
to appeal, but that instead he would 
issue interim decisions in order to 
allow the appellant to submit fur- 


ther data, if the appellant desired. | 


- In a letter to the contracting of- 
ficer, dated April 13, 1965 (Exhibit 
‘No. 154, p. 4), the apaeliant pro- 
tested his “proposed decision. pro- 
cedure involving a protracted and 
staggered’ procedure calculated to 


produce fragmented and detached 


piecemeal decisions on selected fea- 


' -tures of an integrated claim com- 
posed of relatecl claim items.” *°° 


_ The contractor went on to state that 
it did “not wish to be understood.as 
‘requesting a hasty and. ill-consid- 
ered decision, based on «inadequate 
data.” (p. 
that the contracting officer 
only an- inter im decision.” | 

Attached to the letter is an ap- 
‘pendix of correspondence by the 
contractor to the Bureau by dates 
-arranged = according to* claims. 
cee the heading Sout-off trench” 


“male 


_ five dates are listed. Under the head- 


ing “Gate Chamber, access shaft 
aud shaft house,” 
listed. Under the heading “Open 
ceut excavation” eight 


listed under the “Roadway” head- 


ing. Seven cates are listed under the. 


899 On the previous page, the contractor said, . 


“On-going work and continuing Bureau action 
:giving ‘rise to new claims and increase of old 
ones has made piecemeal, 
ssubmittal impractical.” 
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5) and suggested (p. 6) 


desired final - 


-eleven dates are - 
, : cates are- 
listed. Under “Pipeline break” six — 

dates are listed. Sixteen dates are 


interim claims- © 


O09 


“Rip Rap” Tr Under the 


heading “Sales tax” four dates are 


listed. Under “Tunnel and shaft” 


eleven dates are listed. Under “Con- 


tract summary” five dates are listed. 
_ Within this itemization the ap-. 
pellant has.indicated those of its 
letters in which a “dollar amount 


[was] submitted.” There are three 
in all: (1) under “Gate Chamber, 
access shaft and shaft house,” a let- — 
ter of September 10, 1964; 


(2) 


under “Pipeline break” a letter of 


-December 18, 1964; and (3) under | 


“Sales tax,” the letter of a 


7 ber 10, 1964. 


As we have seen supra the con- 
tracting officer issued Orders for 
Changes No. 1, 2 and 3 on April 20, 


May 10 and May 21, 1965, respec- 


tively, in interim form. He advised, 
by telegram, dated May 18, 1965, 
that he had. reviewed ‘the various - 
claim items which had not been 


considered in the change orders and | 
_ had reached the tentative conclusion 


that they lacked merit. The appel- 
lant was requested to indicate if it 
determinations on 
those items at that time or if it 
wished to submit additional data 


for consideration prior to issuance © 
_of the decisions. , 
By telegram dated May 21, 1965 
‘(Exhibit No. 168), the comtractor 


requested a “prompt.conference for 


presentations of detailed supporting 


claims data and exchange of other 
information relating to claims be- 


fore contracting oflicer’s final deci- © 


sion.” The contracting officer grant- 


ed appellant’s request for additional — 
time for such claims presentation to_ 
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Ju une 95, 1965, = By ieiepmaaa intad. 


May 25,1965 (Exhibit No. 171), the 


contractor advised that “further 
data and information will be sub- 


mitted.” The telegram concluded: — 
change in abeyance pending receipt 
of further. claim substantiation 


Since contractor recognizes that your 
final decision should not be: based on in- 
adequate and erroneous information se- 
cured from Bureau records alone, con- 
tractor hereby reaffirms that prior to any 


final décision contractor wishes to make. 
further record presentation and factual. 


documentation for all items of claim *.* * 

- Between June 7 and’ June. Lt, 
1965, a number of’ meetings of con- 
tractor and Government representa- 
tives took place.*? Examination of 
a summary of the discussions. indi- 
cates that the. topics taken up. in- 
volved, to a large extent, .Govern- 
ment records’ ace ‘Exhibit 
| C-119). | 

By ilies dated une On, 1965 
(Exhibit No. 178), the = ‘appellant 
submitted “a, computation of the 
minimum extra costs incurred in the 


core’ trench work.” *? A. meeting 


400 Wxhibit No. 170. He pointed out that the 
“only reasons for the issuance of orders for 
Changes. No. 1 and 2 on the basis of Govern- 
ment records only in tentative form were your 
failure. to submit, data for ‘evaluation, repeated 


_ demands for early ‘decisions, ‘and your request . 
_. that interim procedures be followed. ae 


401 A previous: meeting occurred. on. May 5, 


1965, at. which the appeliant complained that - 
it had received no payment from the Govern- 


Ment since October 1964. It was explained that 
‘payment for January 1965 had not been made 
_ because, the appellant had not submitted a 
signed voucher or completed labor. certifica- 
“tion (Appellant. Exhibit -C-121). 

#2 The appellant prefaced its computation 
with the following statement : 
“The only accurate and complete ‘measure 
of the damages Steenberg.* * 
fered * * * is the difference between the fair 
“and reasonable cost of doing-the total work 
under, the job conditions represented - "and 


the fair and reasonable cost of doing the total . 


work | with the changes and changed condi- 
tions involved in the actual work. However, it 
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porting 
liability items. Evidence and. analysis sup- 


* has suf-— 
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was aad on June 22, 1965, at, which, 
according to the appellant, it was. 


agreed that the contracting officer 


would “hold further action on all 
pending claim items and orders for 


from the contractor. ? 403 It was also 


agreed that “before issuing final de- . 


PU 


cisions * * * the contractor [would 
be afforded} an opportunity to dis- 


cuss and meee settlement of 


claim items | * susceptible | of 


settlement.’ 19 


‘In addition, - appellant stated. 
in Exhibit No. 179 that it was: | 


* * * now reviewing our. claims ma- 


terial to determine the time it will re- 


quire for us to prepare the supplementary | 
claims material which you have re- 


‘quested. We will advise you in the near 


future of the approximate time within 
which we helieve this. can be accom. 
plished, - 
In its letter dated July 2, 1965 
(Exhibit No. 186), which was in 


response to Exhibit No. 182, the ap- 
_ pellant stated, at p.2: 


We are now proceeding with prepara- | 
tion of additional claims. material. sup- 
both admitted and. contested 


porting contested Hability items may be 
presented under ‘separate item headings. 


‘However, the cost data, for reasons pre- 
viously indicated, will not be artificially 
Segregated into separate work items and 
areas. within work items. Since the vari- 


_ is possible to: compute some of the minimum in-. | 


creased costs incurred by the contractor in 


‘particular parts of the work without including 
‘increased costs on other work directly : in- 


volved in the same ‘changes... and changed 


conditions.” 


403 Wxhibit. No. i79. The Soma. officer's 
letter dated. June 24, 1965 (Exhibit No. 182) 


is-a. summary of the meeting which © agrees 
essentially with appellant’s summary 


(Exhibit 
No. 179). 


158] 


ous claim items sonaribite a waiters 
claim, the cost consequence of the con- 


ditions and changes. giving rise to the 


claim must be unitized. by comparison 


between the reasonable cost of the total | 
work as bid and the reasonable cost of. 


_performing the total work. as modified. 


The appellant concluded its letter’ 


by acknowledging that at the June 
22 conference “there was a * * * 
sincere indication of willingness on 


both sides to proceed as rapidly as 
possible, to achieve prompt and 


amicable settlement of. pending 

disputes and _ to 

_ ones. eR RI 
Thereafter, . by | ie. 


the appellant submitted equipment 


rental rate data together with ex- 
 cerpts from equipment. rental and 


ownership manuals. On August 11, 
1965 (Exhibit No. 197), it adiaiogl: 


: edged receipt and protested ‘the al- 
| leged | inadequacy “of the July — 
estimate check in. the amount. of 


$51,639.75.” The appellant here also 


characterized “the. cumulative de- 
ficiency in quantities: [as] so sub- | 
stantial that it constitutes a willful — 
breach of the payment obligations — 


of the contract.” None of the cost 
data. previously referred to were 


-  yneluded:: 


Next, the appellant sent a letter 
dated August 12, 1965 (Exhibit No. 
198), in ‘connection -with borrow 
area operations. No. cost data were 
supplied. . | 

On August 30, 1965, the Cota. 


ment sent apellant Changs: Order 
dated 
: April 30, 1965, which appellant con-_ 
tends was ‘deliberately oe aatee as 


No. 4° (Exhibit No. 201), 
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_ 3 ] dated 
July 20, 1965 (Exhibit No. 189), — 
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mentioned supre ‘a. On Sahianiber 3; 


—1965 (Exhibit No. 202A), the ap- 


pellant was forwarded the contract — 
summary for August 1965. By 
letter dated September 18, 1965 
(Exhibit No. 203), the appellant 


questioned the adequacy of Change - 


Order No. 4 and stated it was being 
included as a part of its overall 
pending claim. — 


On September 17, 1965, the appel- 


~ lant protested the ues Summary 


(Exhibit No. 204). In a second, let- - 
ter of that date the appellant ques- 
tioned the dam embankment stak- 


ing (Exhibit No. 205). ‘This letter 

closed with the statement that the — 
contractor did not propose to re- 

_move any material from any por- 


tion of the dam embankment until 
it received certain survey data from 
the Government. The next day ap- 


- pellant sent its letter (Exhibit No. 


2.06) ee that. work * was being 
discontinued. . : 


- Decision Respecting peal aes 


— Administ aime Relief — 


The record batons us does none sup- 
port a finding that the Government 
did not afford appellant timely con- 
sideration of its claims. On the con- 
trary, we hold that the Government 
acted promptly under the circum- 
stances.*°* It was the appellant who 
first delayed in presenting its claims 
and then delayed in submitting its 
proof.. Commencing with. the filing 


cated! Bc! Franklin WwW. Peters and Associates, 


note 103, supra, this Board held that a claim. 
of dilatory payment by the. contracting officer: — 


to the contractor is one for breach of contract 


- over which the Board has no jurisdiction. 
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of the.cutoff trench claim in Novem- 
ber 1963, until shortly before the 
. appellant stopped work, the appel- 


lant’s rather consistent position was. 


that details of its claims would be 


furnished later. Such details were 


not forthcoming. 


Moreover, whenever the epic: 


ing officer andicated that final de- 
terminations would be issued, the 
appellant requested forbearance un- 
til further data could be submitted. 
‘It is unreasonable to attribute the 


ensuing delay to the Government. 


The appellant itself was responsible. 


Overall there is more to criticize 


in the appellant’s field organization, 
construction planning and eche 


niques, and approach to presenta-_ 


tion of claims than there is in the 
handling of the awarded contract by 
the Bureati of Reclamation. AI- 
though the Government’s contract 
administration was not exceptional, 
in our judgment it was above 
average. cae 


_ Decision Papesind Paosncly - ; 
the Termination For De fault in 
General 


We have taken up supra certain 
acts of alleged Government miscon- 
duct which the appellant has in- 


405 In our view the Government was some- 
what dilatory in processing Change Order No. 


4, but the small amount of work and money © 


therein involved should not have done any 


great harm: to the appellant’s financial posi-: 


tion particularly since the appellant did not 
furnish the Government with the pertinent 


cost data (36 Tr. 4104-05; 74 Tr. 8186). It is. 


noted that the Court of Claims has held that a 


contractor is’ not excused from complying | 


with the terms of its eontract by reason of the 
_ Government’s poor contract administration, 


Panoramic Studios, Inc. v. United States, 18s 


— Ct. Cl. 1092 (1969). 
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voked in justification for its aban- 
donment of the work. We have 
found no pattern of gross underpay- 
ments by the contracting officer. We 
have found there was no unreason- 
able delay on the part of the Gov- | 
ernment in processing and deciding 
appellant’s numerous claims.. We 
have held that. none of these con- 
sidered singly excuse the contractor. 


_ Judged collectively, as appellant has 
urged us to do, the whole does not — 
-have an impact which is substan- — 


tially greater than the sum of its 
fragmented parts. The Leary Con- 
struction Co. case, supra, 18 clearly 


distinguishable on the facts. 


A contractor may not abandon 
work because he disagrees with the 
coutracting officer’s decision. As was 
said in Man M. Stoeckert v. United 
States, 183 Ct. vs ‘152, © 162-63. 


_ (1968) : 


~{S]Juch an election is simply not open 
to a Government contractor under the 
standard disputes clause found in this 
contract which specifically requires that: 
* * * Pending final decision of a dispute 
hereunder, the contractor shall proceed 
diligently with the performance of the © 


contract and in accordance with the con- 


tracting officer’s decision. 
The appellant has asserted, and. 
the Board does not doubt, that it ex- 


perienced financial difficulties in the 


course of performing the work. We 


find, however, that the appellant has 


failed to establish that its economic 
problems are attributable in any 
substantial degree to acts or omis- 
sions of the Government following 
award of the contract. A contrac- 
tor’s financial distress is not an ex- 


158] 


cuse for ened vaste under the 
Default clause.*° 


Accordingly, the termination for 


default is upheld. 
EQ UITABLE ADJUSTMENT 


The appellant has, in the main, | 


sought to recover on the basis of its 
total expenditures less contract re- 
ceipts.*°* This method, under which 
an eqtutable adjustment is measured 
by the difference between a contrac- 
tor’s original bid estimate and the 
total cost of performing the contract 
as changed, is known as the total cost 


approach. The approach is not fa-. 


_vored and has been applied only 
“under 


was no other alternative.*°3 | 


The method is held in disfavor 
because it is based on three question-_ 


able. premises: (1) that the actual 


cost incurred is the proper cost for 


the work; (2) that the estimate is a 
fair approximation of what it would 


have cost to actually perform the 


work had no change occurred; and 
(3) that the change was the sole 
cause of the increased cost. Thus, 


as this Board has pointed out, such. 


items as equipment breakdown, 

406 Consolidated dwborie Systems, Ine. v. 
United States, 172 Ct. Cl. 583: (1965). 

47 Appellant Posthearing Reply Brief, 72-4: 
Appellant Prehearing Brief, 86, 89. At 73 of 
its Posthearing Reply Brief, appellant asserts, 
based upon its revised Exhibit C-216, that its 


total costs less the amount paid by the Bureau | 


was $2,640,947. This sum was arrived at by 
subtracting $1,459,812, the total paid by the 
Bureau, from total job costs of $4,100,759. 

408 James A, Boyajian v. United States, 191 
Ct. Cl, 233°(1970) ; Phillins Construction Co. 


vy. United States, 184 Ct. Cl. 249, 260 (1968); .. 


Rubin, The Total Cost Method of Computing 
on Equitable Adjustment- An es bs 26 Fed. 
B.J. 3803, 304 p aoes): 
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exceptional circumstances 
where the record showed that there 


—-842 US. 953 (1952); 
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contractor inefficiency, bad weather, 


and acts of third parties might cause 


increases 1n cost which would not be - 


the oy guar) of the Govern- 


ment,4°9 

The appellants position is that 
“cardinal breaches affecting the 
total contract work” sommicted by 
the Government “and errors ‘and 
omissions of the Government” pre- 
vented the appellant “from obtain- 
ing any adequate and reliable meas-. 

ure of damages save by a compari- 
son of estimated costs with actual. 
costs * * *” (Appellant Prehear-— 
ing Brief, 89). It has sought to fit 


. this case within the framework of — 


those decisions in which the total. 
cost approach was utilized.*” It is 
said that the “combined holdings” 
of these cases “indicate that total 


cost measurement of damages or 
equitable adjustment should only 


be applied where no other ade- 
quate alternative exists, where 

there is proof of reasonableness of 
the Contractor’s planned costs and 
where there is proof not only that. 
the Contractor’s actual costs are 
reasonable, but also that there are 
proper safeguards by way of giving 
consideration to any evidence that. 


the Contractor itself was responsible 


for any increased costs.” 
However, at the apparent in- 


— 408 AT ontgomery-Macri Co. &. West. Line 


Const. Co., Ine.,, IBCA-59 and IBCA-T2 
(June 28, 1963}, 70 LD. 242, 1963 BCA par. 
3819. , 


410 Appellant ‘Posthearing Brief, 480-81, cit- 
ing Great Lakes Dredge & Dock Co. v. United 
States, 119 Ct. Cl. 504 (1951), cert. denied, 
Oliver-Fiinie Co. ¥. 
United States, 150 Ct. Cl. 189 (1960); J. D. 
Hedin Construction Co., note T, supra; and: 
H. John Homan Co., Inc. ¥. United. States, - 
189 Ct. Cl. 500 (1969). 
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stance of the hearing official, 411 
the appellant has presented an ‘alter: 


native approach to the total cost 


method based upon a “Summary of 
Allocated Claims.” *” It consists of 
a tabulation for the following items: 
earthwork (apportioned); core 
trench; roadway; open cut; tunnel; 
concrete (except tunnel): There is 
no further breakdown within the in- 
dividual claim headings of specific 
costs attributable to particular 
allegations.* 

However, the various exhibits 
from which the overall schedule of 


allocated claims (Appellant Ex-. 
hibit C-225) is derived are based. 
upon pertinent bid items. Thus, re-. 


vised. Appellant Exhibit C-217, en- 
titled “Excess Payroll Costs Earth- 


work Items,” covers Bid Items 1,3 ‘ 
4,5, 11,18, 14,15, 17 and 64. Reviced 
Appellant Exhibit C~218, relating 


to M & S Construction. Company 
earthwork excess payroll costs, 1n- 


cludes Bid Items 1, 4, 11 through 
17, 64 through 69, ane 71 through ~ 


76. Revised. Appellant Exhibit C- 


411 Marly. in the hearing the. hearing official : 


said (5 Tr. 489-90) : 

“e * * TT)]t will be mecessary £6 itemize 
the claims under separate headings and num- 
bering, perhaps, even where one claim involves 
several sub-items, so that they can be dealt 


with separately. Such as 1—A, 1—B, and so on.”’.. 


In requesting such a breakdown, he said 
“that we don’t. wish to get into the realm of 
total costs * * *.” (5 Tr, 492.) At the. con- 
clusion. of the hearing the hearing. official 
repeated this request (S8.Tr, 9481-82). - 

412 Appellant Exhibit C—225 (revised) ; Ap- 
pellant Posthearing Reply Brief, 73.. Appel- 


lant Exhibit C-225 is derived from Appellant. 


Exhibits (revised) C-—217,.C-218, C-219, Ce 
220, C-221, C-228, and C--224. 

“3 At 73 of Appellant’s Posthearing Reply 
Brief, the total of allocated claims is given 
as $2, 516,560,- which is composed | of core 


trench, $1,541,739.; roadway, $72,740; tunnel, — 


$297, 408; open cut, $288,028 ; 


and concrete 
- (exeept tunnel), $316,645. 8 
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219 is entitled “Claim. for Excess 


Grouting Cost Core Trench Related 
Items” and covers Bid Items 20 
through 27 and 33, less Items 28 and 
29. Revised Exhibit C-220 relates to 
appellant’s claim for excess costs in 


the tunnel (excluding overhead) 
and covers Bid Items ", 40, 41, 43 


and 35 through 37.4+4 

Revised Appellant Exhibit ( C-221 
is entitled “Claim for Excess Con- 
crete Costs. Except Tunnel Items” 
(excluding overhead) and covers 
Items 38,39, 44, 45, 79, 35 through 
37, and 41. Appellant Exhibit C- 
993 relates to equipment owned by 


-the appellant and rented by it from 


the partnership known as Steenberg 

Construction Co., pursuant to an 
agreement dated November 22, 1963 
(Appellant Exhibit C-231). Appel- 


lant Exhibit C-294 is a schedule of 


equipment used by a & Ss on the 
project.44% | 
The Government Sialicaeee ie 


-appellant’s alleged equipment costs 


as set forth on’ revised Exhibit 


C-216, which shows rental charges 


for the use of Steenberg partner-’ 
ship equipment in the amount of 
$573,628, and charges for the use 
of appellant’s equipment. totaling 


444 Attached thereto are Appellant. Exhibits 
C-220-—A,.entitled “Actual Cost of Tunnel 
Mining and Cleanup,” relating to bid items 
7.09, 7.84, 7.87 through 7.89, 7.91 through 
7.94, and 7.96;. C-220-B. (revised), entitled 
“Tixeess ‘Steel Cost,” and covering items 35, 
36, and 87 ; C-220-C, entitled ‘Actual Cost of 
Tunnel Conerete—Placement Only ;”’ and C— 
220—D, entitled ‘‘Actual Cost of Gate Chamber 
and Shaft Concrete Equipment and Ma- 
terials—Placement Only.” Exhibit C-220-B. 


purports to show the projected subeontract 


costs, but. the figures shown. represent amounts 
the appellant included in its bid. . 


415 Although not referred to on Revised roe : 


pellant Exhibit: C—225, Appellant Exhibit Cc- 


229 is entitled “Hxcess M & § Costs.” 
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S454, 506. eeordenet to the Govern- 
-ment, the contractor’ S bid includes 
only approximately $300,000 of. 


base equipment ownership cost 
| (Government Posthearing- Brief, 
639-40). | 


~The Govsiaent ere that ‘6 4 


equipment rental rates are unrea- 
sonable. It attacks the lease ar- 
rangement. 


not an arm ’s-length agreement, 


‘since the principal stockholders of _ 
the appellant were > major partners ; 


of the lessor.. 


Article VIL (a) of the partner | 


| ship agreement. (Appellant E Exhibit 


C-283) provides that the net profits 
_ or losses of the partnership are to’ 
be shared in the following ratio: 


Richard R. Steenberg, 36.3 percent ; 


Emil E. Walsh, 27. 3 percent; Paul. 


‘Steenberg, Jr., 18.2 percent; and 


John E. Matthews, 18.2 percent. 
a Examination: of Appellant Exhibit. 
_ €-283, which sets forth in not en- 


tirely legible form the stockhold- 


Ings in the appellant. corporation, | 
reveals that out of a total of 4,995 


shares, Richard R. Gieenbors 
owned 912% ; Elsie Steenberg, 910; 
= Walsh, 675; Wenonah Walsh, 


67214; Paul Steenberg, Jr., 45714 5. 


Marjorie Steenberg, 455; John E. 
- Matthews, 88s and Leona Matt- 


_. hews, 25.. | 
‘The equipment canal eeae 


which was entered into by Messrs. 
Walsh and Paul Steenberg, 


(Appellant “Exhibit: 
C-231) on the ground that it was 


-the: equipment 
Jr., OD 
behalf of the appellant, fond Mr. | 
.. Matthews on behalf of the lessor, — 
itemized the various pieces of equip- 
ment rented and provided for the 


“followi Ing’ monthly rental starting | 
‘December 1, 1963: 


92% of current A.E. D. monthly cental . 


“rates, upon demand by lessor but not:less 


than 80 equal. monthly rental payments 


of $7,241.00 each commencing on Decem- 


ber 10, 1968, and payable on the 10th day — 


of each month thereafter for a total of 30 
consecutive months.: 


416. 


“The lease, also provided that aie 


“shall be non-cancellable.” 
At the hearing the Government 


sought. to fared ice evidence pur- 
porting to establish the unreason- 


ableness of the appellant’s equip- 
ment rental rates.*1”7 The evidence 


was based upon a comparison be- 
tween amounts paid for equipment 
’ purchased and amounts realized on 


resale. The hearing official, how- 
ever, ruled that: | 3 


* * * the cost “tb: the davueretin: of 
the equipment which was leased to the — 
corporation aud the resale value or re- 
sale proceeds of that equipment to the 


partnership are immaterial and that the 


best evidence [of equipment cost] is the 


‘rental rates charged by the partnership 
to the corporation. (82 Tr. 9357) 

He held that the Government, “has 
the burden of showing by. some 
“competent evidence that those rates _ 
were unreasonable.” As a result of 
these rulings, the appellant main- 


416 Mr. Steenberg testified that the monthly 


rental represented the amount of minimum. 


monthly payment required to be made by the 


partnership to the First National Bank of St. _ 


Paul, which was financing the acquisition of | 
(49 ‘Tr ame :. 
7645-47). 


_ 417 Those portions of Greene. Exhibits 
B-612, B-613, B-614,; B—617, B—620,;. and B- — 
621, which. relate to partnership equipment 
--and Government Exhibit B—611 in its entirety 
-were ruled inadmissible but the Government 
‘was permitted to make an offer of proof in con- 
nection therewith (83 Tr. 9404-06, -9413). 


69 a hs a 


DECISIONS 


366 


tains that the only meaningful evi- 
dence before the Board on the ques- 
tion of costs is its own (Appellant 
-Posthearing Reply Brief, 72, 81). 
We are of the view that the re- 
striction on the admissibility of the 
Government evidence relating to the 
partnership equipment costs should 
not have been imposed. In its inter- 
locutory order of November 1, 1968, 
which we regard as the law of the 
-case “8 on this question, the Board 
said, at 2 thereof, with respect to 
sappellant’s equipment costs: 

Ata minimum the claimed costé are 
subject to testing and evaluation by all 
available competent evidence, 

Although we do not hold, as the 
‘Government has urged (at 683 of its 
Posthearing Biiet) that the equip- 
ament ‘ental agreement was a 
“sham,” we regard the partnership 
and appellant corporation as being 
under common control. As such the 
provisions of the lease entered into 
between them do not constitute irre- 
‘buttable evidence of the appellant’s 
rental costs.*2° On the contrary, the 


418 See United States v. Swift & Company, 
189 F. Supp. 885, 902 (N.D. Ill. 1960), afd, 
‘367 U.S. 909 (1961); J. CO. Millett Co. v. 
Distiilers Distributing Corporation, 185 F. 
“Supp. 874, 877-78 (N.D.. Cal. 1960), 
.810 F.2d 162 (9th Cir. 1962). 

419 The Board also stated in its interlocutory 
-order at 3 thereof, ‘that a record should be 
‘made which will allow a wide range of Board 
review relating to the quantum issue in this 
-appeal,” The subsequent offer of proof made 
at the hearing (82 Tr. 9345, 9361; 83 Tr. 
‘9418, 9415), was of such wide latitude, in 
accordance with the November 1, 1968, order, 
that further proceedings are not required: See 
5 Moore, Federal Practice par. 43.11, at 1883 
(2d ed. 1971). 


420 See Sanders Associates, Ine., ASBCA No. 


‘8481 (February 25, 1964), 1964. BCA ‘par. 
4091, at 19,985; Brown Hngineering Co., Inc., 
NASA No. 31 (March 13, 1964), 1964 BCA 
par. 4101. 
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aff'd, 
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arrangement must be subjected to 
close scrunity and analysis. Accord- 
ingly, we have reviewed the Govern- 


ment offer of proof and we hold that _ 


Government Exhibits B-611, B-612, 


B-613, B-614, B-617, B-620 and 


B-621, are competent and. they are 


| admitted. 


The appellant asserts that its rec- 
ords provide a proper basis for eval- 
uating costs of labor and materials. | 
With this approach the Govern- 
ment, albeit with some exceptions, | 
does not disagree (Government | 
Posthearing Brief, 640). With re- 
spect to equipment. expenses, how- 
ever, the appellant maintains that. 
its records are incomplete and so in 
calculating equipment cost it relied — 
on the applicability of Paragraph 
21 of the specifications.*** | 

The appellant? S position is that 
Paragraph 21, providing for the use 
of modified formulae appearing in - 
the Associated General Contractors’ 
publication ‘Contractors’ Equip- 
ment Ownership Expense” (Gov- © 


#21 91. Bquipment Allewances for Contract 
Adjustments | 

‘a, General.—lIf the contractor is ordered 
to perform extra work in accordance with 
Paragraph 7 [Jixtras] of the specifications, 
the allowance made for the equipment used on 
the extra work shall, except for shift.rates, be 
determined from the schedule of average. 
ownership expense listed in ‘Contractors’ 
Equipment Ownership Expense” as published 
by. the Associated General’ Contractors of 
America and in effect on the date of the con- 
tract. * * ¥” | . 

“f, Changes.—In determining the equitable 
adjustment to be allowed for changes ordered 
by the contracting officer pursuant to Clause 
No. $ [Changes] or [Changed Conditions] 
of the General Provision, the allowance. for 
equipment used in the performance of work 
under the order for changes may at the option » 
of the contracting officer be determined in 
accordance with the provisions of this 
paragraph.” 


' 458] 
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ernment Exhibit B- 694), governs 


all equipment cost alleged. The 


AGC manual is intended to cover 
the average costs of owning and 
| maintaining construction equipment 
by means OE the average annual 
“expense percentage of .capital in- 
‘vestment without field repairs. Since 
appellant did not maintain equip- 


ment expense records, it has esti- 


mated its operating expense on the 
' ‘basis of an assumed percentage of 
the ownership costs. 

Mr. Steenberg used 35 percent of 


the equipment rate as a factor for 


inclusion. of such costs. as repair, 
parts, fuel and oil. ‘A factor of 5 per- 


cent was used to cover freight. To. 


each item of equipment for the time 
it was on the job, appellant applied 
equipment rates which were approx- 


imately 20 percent less.than those | 


under modified AGC rates and un- 


der the “Compilation of Averaged | 


Rental. Rates for | Construction 


Equipment” published by the As-— 
sociated Equipment Distributors of 


the United States.*?? 

According to the appetite it 
“did not keep a seoregated cost rec- 
ord on all of the costs incurred with 
respect to equipment used by” it on 
the Lost Creek project because this 
was not the practice of the corpora- 


tion (Appellant Posthearing ee | 


‘Brief, 82). The reason given “was 


422 The AED publication, identified as Gov- 
ernment Exhibit B-622, hears a notation by 
the hearing official that it was ruled inadmis- 
sible and an offer of proof was made in con- 
nection therewith. However, 
21, it is clear that Exhibit B-—622 was received 
in evidence. The Hearing Official’s notation 


was therefore inadvertent, Utilization of the . 


AED rates appears in the appellant’s letter 
dated June 21, 1965 (Exhibit No. 178). 


that interest on borrowing money, 
taxes, and other items were kept as 
separate overhead items and never 
carried to any job.” Consequently 
equipment operating expenses were 
estimated pursuant to Paragraph — 
21. * , | 1 ta ay a, 
‘The Government maintains that 


the application of rates developed 


under Paragraph 21 will greatly 
overcompensate the contractor for 


the use of its equipment on the Lost 
Creek project. 


With respect to 
claims governed by the Changes and | 


Changed Conditions Clauses, which 


is the situation here, its*position is 


‘that reliance on Paragraph. 21 is 
optional with the contracting offi- 
cer. The contracting officer so found 


in Findings of Fact No. 1 (Exhibit. 
No. 221, par. 8), although, in the 
absence of actual cost data, he there 
utilized the AGC rates, In the inter- 
locutory order dated November 1, 
1968, the Board, at 2 thereof, ex- 
pressly held that “the provisions of 
Clause 21 of the contract relating 
to the use of AGC formulae for 
measuring equipment rental rates — 
are not considered mandatory or 


exclusive at least as to Clause 3 or 


Clause 4 claims.” This determina- 
tion constitutes the law of the case. 

The Government also contends 
that the appellant’s actual cost of 
owning and operating the equip- | 
ment used by it at Lost Creek Dam | 


can be derived: from the contractor’s 


- books and records. The Government 
at 83 Tr. 9420- — 


undertook such a computation, 
through an allocation or distribu- 


tion of costs to bid items on a rea- 


sonable basis, in accordance with 


-. distribution 


‘the number of ne that labor usu- 


_ ally associated with equipment 
operation worked (81 Tr. 9190). 


_ Among the end-products of this ex- | 
ercise are the Government-exhibits © 


referred to supra. It asserts that 


the contractor should have kept. 


accurate records and that, conse- 


| quently, “there is no excuse what- - 
- soever for estimating operating ex- 
pense.” #8 Moreover, the Govern- 


ment maintains that the operating 


‘expenses are cost of doing business 
items chargeable to overhead or in- 


_ direct expense which the contractor 
could. have determined from its rec- 
. ords but made no. effort to do.4?4 


The i issues, then, that eonfront us. 


in determining the equitable adjust- 


ment. to. which the appellant is en- 


titled are these: (1) Does this case 


meet the factual requirements of - 


those decisions wherein utilization 


of the total cost approach was ap- 


proved? (2) Should allowable 
equipment cost, be based on the pro- 
‘visions of Paragraph 21° i 3) Fin- 
ally, what amount should the allow- 
ance be? _* : 

The conditions which must be 
present before the total cost method 


will be applied are set forth in the © 


a. D. H edin Constru uction Co. case 


422 Government Posthearing Brief, 641. The 
Government admitted therein that such a 
is by no means perfect and 
-eriticizes the contractor for having failed. to 
note each dollar of repair expense and gallon 
of gasoline required for each | 
equipment. 

424 Government Posthearing Brief, 642. The 
appellant has acknowledged that “interest on 
borrowing money, taxes and other items were 
kept as separate overhead items and never 
carried to any job” (Appellant Posthearing 
Reply Brief, 82). . oe ar ad 
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“4 (note? 
the appellant relies: 


‘which plaintiff had to perform * * 
difficult, if not impossible, to determine 
because of the nature of the corrective 


piece (of 


7 [79 LD. 
, supra at 86-87) on eae 


‘The exact amount of additional wok 
* ig 


work which was being performed. said 
There is no precise formula by which 


these additional costs can be computed — 
.and segregated from those costs which 


plaintiff would have incurred if there 
had been no government-caused difficul- 
ties. * * * [T]he reasonableness and ac- 


curacy of plaintiff’s estimate, which was 


prepared by an experienced engineer 


-whose qualifications have been unchal- 
lenged, have been established. * * * The _ 


closeness of the bids gives. support to 
the reasonableness of the estimate. 


Plaintiff .on prior occasions has’ success- 


fully constructed a number of large proj- 


noel hae the Veterans. Administration. 


‘ [T]he responsibility of defendant 


ou for these damages is clear. The only pos- 


sible method by which these damages 


can be computed is by resort to the “total 


cost” method. * * *. 


The Board. ie Wr es fess 
teria in the light of ‘the record be- 


fore us. Our conclusion is that ap- 
plication of the total cost approach 
is not warranted, 

First, we are not persuaded that 
the various alleged wrongs of the 


- Government are so intertwined that 


it-is a fruitless task to attempt to 


‘isolate them into individual claims. 


The mere fact that the appellant's 


books and records do not, in segre- 
gated form, show the amounts of 


the increased costs does not give it 


automatic license to use the total 
cost method (Boyajzan, note 408, 


supra, at 252). Moreover, the ap- 
pellant.has broken down its overall] 


claim into various allocated claims, 
albeit somewhat late in the day. Al- 


a ae 


. though it did not eer enough, the 
end result shows that the additional 
costs can be categorized. The total 


cost approach is “tolerated only 


7 when no other mode” of determin- 
Ing costs is. available.*23 7 


The reasonableness of the appel- 
lant’s bid has not. been established. 
Examination of the abstract of bids 


does not support a conclusion that it 


was reasonable (Government Ex- 
hibit B-629). The Government en- 
gineers’ estimate for the work was 
$2,794,732. The appellant’s bid was 
$2,058,000. The second lowest bid- 


: der’s bid was $2,856,105. The ap- 
-_pellant’s bid was thus over $853,000 
below the second bid and only 74 


; ‘percent of the. 
- estimate.*#¢ 


AL comparison of the appellant’s 


Government’s 


: bid with the engineers’ estimate and. 


the average of the ten other bids 
received reveals serious underbid- 


ding by the appellant on individual | 
items (Exhibit No. 220, p. 1). Thus, | 
_ with respect to Bid item 4. (excava-_ 
tion for dam embankment founda-_ 

tion), appellant’s bid per cubic yard — 


was $0.24, the Government estimate 
was $1.40, and the average of the 


ten other bids was $1.41. For Bid’ 
(excavation in borrow — 
areas), the appellant bid $0.22 per 
cubic yard, the Government esti- 
mate was $0. 40, and the average of 


Item I11 


(5 Boyafian, aot 408, supra, at 253; ae . 
bull, Ine. V. United States, 180 Ct. or 1010 
(1967). | 


426 Government Exhibit B-629; Exhibit No: 


. 220, p. 1. In its letter dated April 1s 1964. 
- (Government Exhibit B-408, appellant. stated 


that it was “Teluctantly obliged. to accept 


award of the contract” under threat. of for- 


feiture of its bid bond. The. record does not 
substantiate this alleration. anes 
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the other bids was 13 $0. 53. we for Bid 


Item 64: (excavation for roadway), 
the Government estimate was $0.80 


per cubic yard and the average of 
the other bids was $0.81, but the ap- 

pellant’s bid was only $0.15. ‘ 
_ Finally, as the Board. has indi- 


-_ cated supra we are by no means sat- 
isfied that the responsibility of the: 
Government for the costs as alleged 


is clear. Equipment breakdown, for 


example, can cause increases in cost 
which should not be attributed to 


the Government. In the Daily Con- 
struction Reports and the diaries of 
contractor and. Government person- 
nel there are numerous instances of 


~ equipment breakdown mentioned.*?? 


As previously noted there are clear. 
indications 1n the record that appel- 
lant’s losses were at least in part the 
result of unduly low unit prices.*2 
In its proof of damages appellant 
relies upon evidence of a nature — 
previously found insufficient by oe 
Court of Claims.‘ 


No presumption of etna ie: _ 


ness with respect to appellant’s. | 


427 Government Exhibit B-303, pp. 187-140, | 


142, 147, 149-154, 160-165, 181-183, 189-190, 
“192-194, 212, 


21'6, 223, 238, 2389, 244, 249, 
251, 259, 268, 267, 270, 272, 276, 289, 308~307, 
332, 336, 339, 363; Appellant Exhibit C—104, 
pp. 6, 7, 28, 85, 40, 41, 44, 47, 50, 54, 55, 
59, 63, 64, 73,90, 92, 112, 117, 120-123, 126, 


127, 180, 181, 137, 188, 141, 150, 152,153, 
161, 171, 174-177, 182, 188, 199, 203, 224, 


236, 246,.252, 267-269, 272, 274, 287,.294, 
298, 357, 873, 878, 405, 409; C-242, p. 254; 
C-243, pp. 17; 50, 68, 71, °78;. C+244, p. 10; 
C245, pp. 24, 29, 70, 101, 108,109, 120, 130, 
136, 137, 140, 144, 156, 179, 180, 195, 199, 
205, 220, 229, 252; C-246, pp. 269, 270, 280, 
284, 290-294, 298, 302, 304, 309, 314, 322, — 
329, 340, 358, 358, 359, 373, 410, 420, 421, — 


424 426, 427, 471, 475, 511; 538, 559, 564, 


566, 568, 570, 616, 640; 668, 719, 728, and 737. 
428 See Boyajian, note 408, supra, at 244. ; 
420 See Boyajian, note. 408, supra, at 246-47, : 

and eases cited ther eln. - 
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costs is applicable, The. appellant's: 


reliance on Bruce Construction 


Corp. v. United States, 163 Ct. Cl. 


97 (1963), in which it was held that 


a contractor’s expenditures made in 


‘the performance of a contract 
would be presumed to be reasonable 


is misplaced. As explained in Boya-— 


jian, the issue in Bruce did not in- 


volve the application of the total: 


cost method and the doctrine there- 

in stated is limited to the peculiar 

circumstances of that case.42°) 
We now turn to the question of 


the applicability of the AGC equip- | 


ment ownership rates developed 
under the provisions of Paragraph 
21, and of the AED rates,**: The 
Court of Claims has set forth the 
principles concerning the applica- 
bility of AGC or AED rates in 
L. L. Hall Construction Company 
vy. United States, 177 Ct. Cl. 870 
(1966) and in George Bennett v. 


United States, 178 Ct. Cl. 61 (1967), 


40 The Court in Boyajian, at 252-54, also 


pointed ont that WRB Corp. v. United States, | 


188 Ct. Cl. 409 (1968) ; Turnbull, note 425, 
supra; Phillips Construction Co., note 408, 
supra; Urban Plumbing € Heating Co. vy. 
United States, 187 Ct. Cl. 15 (1969), . cert. 
denied, 398 U.S. 958 (1970) ; and Wunderlich 


Contracting Co. v. United States,'173 Ct. Cl. - 
180 .(1965), all. decided: subsequently to Bruce, 


rejected the total cost approach: and approved 
the rule stated in #. H; 
United States, 181 Ct. ‘Cl, 


sumed to be reasonable (which holding had 
allegedly been superseded by Bruce). 


431 At the outset we note that Exhibit C223 — 


does not make clear which equipment was 
figured on an AGC basis and which-on an AED 


‘basis. From Mr. Steenberg’s testimony it seems - 
that most had been ¢alenlated on an AED 


basis, discounted by about 20 percent and 
that. the remaining 


figured on an AGC basis, as modified by 


Paragraph 21 and similarly discounted fag ; 


Tr. 5432-40, 5473-7 6). 
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McGraw. & Oo. v.. 
501 (1955), that 
an appellant’s costs may not always be. as- . 


equipment had been. 


[79 LD, 


relied on by the appellant? In 


Hall the court noted that in previ-- 


ous cases 1t had used AED rates in 
determining equitable adjustments 
for contractor-owned construction 
equipment, but stated that it had 
done so only because (i) either the. 
Government had not objected or 


proposed an acceptable alternative; 


or (11) no evidence of any other 
method had been made available to 
it. The Court then proceeded to 
establish the following guidelines: 

(1) if evidence showing the actuai 
cost incurred by the contractor in 


owning the equipment was avail- 


able, it was to be used; (2) in the 
absence of evidence showing the 
contractor’s actual ownership costs 
incurred, the AGC rates were to be 
used; (3) 1f the AGC rates were 


used, acquisition costs of each piece 


of equipment involved were to be 
applied to the formula contained in 
the AGC. manual; and (4) if the. 
AGC rates were used and the equip- . 
ment had. been idle, the dollar 
amount resulting fon an applica- 
tion of the AGC formula was to — 
be reduced by fifty percent since: 
there would have been no wear and 
tear on the equipment, under such 
circumstances.**3 | 
Under Paragraph o1 a value ob- 
tained by averaging the original 
cost of the equipment with fe cur- 
rent replacement cost may be used 


as the capital Investment base for 


432 See, also, Solimine, Pri ice aa jusemeits Gon 
Contractor-Owned Construction Equipment, 11. 
AFJAG L. Rev. 315, 6 YPA 197 (1969)... 

43 In Bennett the Court of Claims re-— 
affirmed the holding in Hall that AGC rates | 
will be used only in the absence of evidence ‘of - 
actual cost figures. ae 


. 2680 
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application of the percentages 
called for in the AGC schedule. 
The Government’s position is that 
utilization of the average of orig- 
inal cost and current = plea 
cost tends to overvalue used equip- 
~ ment. It has been held that when a 
‘contractor’s actual out-of-pocket 
equipment ownership costs are re- 
flected in his records, these must be 
used and resort to an average of re- 
placement and original costs can be 
had only where such evidence is 
lacking.**4 | 

~The Government maintains that 
Exhibit C-190 provides an appro- 
priate basis for the calculation of 
actual equipment. costs so that, re- 
sort to Paragraph 21 and AGO or 
AED rates is unnecessary. This ex- 
hibit consists of, ¢nter alia, an 
equipment. list in tabular form, 
made up by the appellant at the time 
of bidding (42 Tr. 4726). With re- 
spect. to each piece of equipment 
listed, ‘the acquisition costs, esti- 
| mated resale price, job cost (differ- 
ence between the purchase and re- 
sale price), freight (but not in all 
cases), and setup and operation cost 
(but not in all cases) are given. 

However, in an apparent effort to 
- meet the requirements for use of 
“AGC rates set forth in Z. Z. Hall 
— Construction Co. v. United States, 
supra, Mr. Steenberg testified that 
the appellant’s regular books of ac- 
count did not contain a ledger in 
which all costs of using equipment 
at Lost Creek were accumulated (69 


44 Nolan Bros., Incorporated; ENG. BCA No. 
(January 28, 1967), 67-1 BCA par. 
6095. ae 
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fla 7634). The sniiinnd did BOE 
segregate equipment costs by job (69 | 
Tr. 7630). Also, in its Exhibits C~_ 
216 through C291, C-223 through 


C-225, and C~229 (which are char- 7 


acterized by appellant as its “total - 
cost. records”), it did not include 
such items bearing upon the cost of | 
operating equipment as transporta- 
tion costs from job site to point of | 
storage (after removal from the . 
job) ‘and from point of storage to 
point of sale, payroll, and cost of re- 
pair parts to place the equipment in 
required condition for resale.**° | 
Mr. Steenberg also testified that 
equipment storage costs were not in- 


cluded, nor were personal property 


taxesand general liability and prop- 
erty damage insurance premiums 
paid on the equipment (69 Tr. 
7632). In addition, current interest 
rates on invested capital, general 
overhead costs, charge for loss of use 
between last work and resale, com- 
pensation for risk on investment, 
and executive time and travel ex-_ 
pense devoted to equipment pur- 
chase and sale were not included ( 69 
Tr. 7632-34). , 
We are of the opinion, however, 


that transportation expenses, repair. | 


costs (including parts), and equip- 
ment storage costs after the appel-. 
lant left the job are not the respon- 
sibility of the Government. These 
items may be reflected in the 


‘the equipment.**¢ At best they are 


469 Tr. 7631~32; Appellant Posthearing 
Reply Brief, 83-85. . 
436'Thus, a scraper, for example, needing 
repair probably. will bring a lower price than 


a scraper in. good repair: The cost:of transpor- —) 
tation of a piece of equipment. might. also have 


been reflected in the sale price. - 
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matters of overhead, recoverable as 
amounts the aispelisant received for 
8 general and administrative ex- 
pense and not as a direct equipment 

-expense.*?? With respect to taxes and 
insurance, they are noted on the ap- 
_ pellant’s books and are allocable by 
conventional cost and accounting 


"S amethiodette bid ens: Executive time 


and travel are regarded as overhead. 
Despite Mr. Steenberg’s testi- 
mony, therefore, it appears to us 
that the appellant’s actual. costs of 
owning and operating the eguip- 
ment can be computed with some de- 
gree of accuracy from its books and 
is records. The Government undertook 


to do so. The result of its computa- | 


‘tions may have shortcomings in 
some particulars, but they do serve 
as a generally realistic standard of 


| - comparison by which the reason- 


ableness of the costs claimed by the 
appellant may be judged. When a 
contractor takes the position that its 
_ books and records are completely 
adequate for all purposes but equip- 
ment expenses and resort to AGC 
‘and AED rates may lead to over- 
valuation of the equipment, elemen- 
tary fairness requires careful scru- 
tiny of the figures in question. 

In our view there is considerable 
merit to the Government’s conten- 
tion that for used equipment the 
substitution of the ¢ average of origi- 

nal cost. and current replacement 


cost: for value may result in over~. 


| 487 iaaewuek as the appellant used Govern- 
_ Ment. land for storage of its equipment 


throughout the job, that portion of overhead: 
included for storage is not allowable, since the. 


appellant sustained no cost therefor. : 
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valuation.*** We note, for example, 
that in appellant’s letter of July 20, 


1965 (Exhibit No. 189), respecting 


equipment rental rates, the 1965 cost. 
ascribed to.a 1951 Euclid end dump. 
was $34,275, and the original new 
cost was given as $32,500, giving an 
average cost of $33,387.50. Accord- | 
ing to the Government, however, 
this piece of equipment is carried on 
the appellant’s depreciation sched- 
ule at an original actual cost of 
$19,600.48 Using the average cost. 
figure, the hourly rate for the 
Euclid end dump is $9.11, but when 
the Government’s figure is applied 
to the AGC monthly factor, the 
hourly rate is only $5.354° 

We are met by additional difficul- — 
ties when we further examine the | 
content of the AGC rates. Under — 
the AGC manual, the annual equip- — 
ment expense is composed of these — 
items: (1) depreciation; (2) major 
repairs and overhauling; (3) in- 
terest on'the investment; (4) stor- 
age, incidentals and equipment over-— 


48 In this ciacniion we note that in the 
AGC pamphlet, each contractor is told to use - 
the value of his own particular piece of equip- . 
ment (Government Exhibit B-624, p. 1). 

489 Government. Brief in Support. of Request 
for Production of Records and. Motion for 
Ruling on Admissibility of Evidence, dated. 
October 29, 1968, 14 (incorporated by refer- 
ence into Government Posthearing Brief, 678). 

“0'The figures are based upon 176 hours 
per month. Euclid end dumps are carried at a 
monthly rate of $1,600 (Appellant Exhibit 


C228. p. 3). Application of the formula con. 


tained in Paragraph 21 changes the number of 
days and hours per month from 22 and 176, 
respectively, to 26 and 208. That decreases the 
hourly rate from $9.11. to $7.70 and from . 
$5.35 to $4.52, respectively. According to the 
AGC. manual. 22 days per month, or 176 hours, 
are considered working days (Government Ex- © 
hibit B-624, p. 3). The $1,600 monthly rate is: 
arrived at by applying the 4.8 percent per 

working month factor provided for in Exhibit 
B-624, p. 38. 


— $58) - 


STEENBERG CONSTRUCTION COMPANY 


373 


May 8, 1972 


head; (5) om and (6) taxes 
(Government, Exhibit B-624, p. 2). 


Only depreciation, major repairs, 


and overhauling are variables. In- 
terest is ‘carried | at a uniform five 
percent, storage, incidentals and 
equipment overhead at 3.5 percent, 
and insurance and taxes at a uni- 


form 1 and 1.5 percent, respectively. | 


The appellant, however, reduced 


its. equipment ownership clair un-— 


der Paragraph 21 by an arbitrary 
figure, which Mr. Steenberg stated 
was about 20 percent (49 Tr. 5433). 
‘In the absence of any’ identification 
of what specific factors were re- 


duced and 1 in what amounts, the re-_ 


duction. was presumably taken off 
the top : as an overall discount. — 
With respect. to depreciation, it 


is calculated on a. straight line basis 
under the AGC schedule, with no 
allowance made for resale (Govern- _ 


ment Exhibit B-624, -p. 2).,Inas- 


much as resales. did occur here, it. 
would seem. that. they. should: be .re-. 


garded as credits to. actual. job cost 
depreciation, and. application « ofthe 
AGC rates would. overstate. the eh 
| pellant?s expense.**?._ 


Similarly, the AGC rates ae | 
allowances for major. repairs and - 
overhauling but. in. appellant’s job 


cost ledger there is shown an: item 
called’ 


approximately $276,000 - ‘(Govern- 


‘BPpHealTOn of the AGO’ rate. here 


_ . da It would also. seem: that. Exhibit C-190 in 
which appellant set -forth.. the -purchase..and 
estimated: resale prices, at the time of bidding, 
constitutes: a. recognition: of the: propriety of 
actual depreciation (See 81.Tr.:9197). 


474-598 —72——15 





“Equipment . “Maintenance 
and. Operation”. in the amount: of | 


would dnplicdis the appellant’s ve , 
tual expense included in the job cost 


| ledger. 


Application of the AGC rates 
would also result in duplication in 
connection with the items for taxes, 


_ insurance, interest, incidentals, and. 


equipment overhead. Appellant has 
claimed .a total.of 2614 percent for 
field overhead, office overhead and 


profit and Mr. Steenberg: testified 


that the appellant’s general over- 


head accounts include. amounts for 
interest, insurance and taxes, 442 


Another objection to the use of 


_the AGC formula is that it calls for 


contractors to vary the factor for 


the number of months the equip- 
ment is used in accordance. with 
their own experience. On the AGC 
schedule most of the major items of 
| construction. equipment are. esti- 
| mated at, eight months average use 


per year. The appellant, however, 


has not actually supplied such evi- 
dence based upon its experience. " 


For these. reasons we conclude 


; that: application of the AGC. rates, 


as modified by Paragraph. 21, to 


appellant’s equipment costs. is in- 


a aaa a ae are. unable to 


448; 2.69 mtr. 7630. In this connection: we: ae 


that: on BHxhibits :C-190, C-191, and- C--234, 
allowances for these items (except. for, ‘tage 


taxes” on C=190, p..1).have not been. included. 
Appellant Exhibit .C-234 represents a.-final 
spreading: into the bid schedule unit prices of 
the costs prepared by. aDpCHARE: on Exhibit 


| C-+191 (50'Tr. 5574-75). 
ment Exhibit B-600, Class 5). The 


443 With respect. to AED. rates, the foveword 
to ‘Government. Exhibit ..B—622 contains. the — 
following admonition : 

“Sound business. judgment Gites. that 


the. distribution [sic] should. determine . the 


rental rate for a particular piece of Samipment 

by: using the following steps :: ee 
1. Capitalize the. equipment. 

| 2. Determine the :depreciation: rate, mainte- 
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find that all of the criterla required | 
to be present before the AGC rates 
can be utilized have been met. The 
appellant has, not affirmatively 


shown that its books and records 


are SO incomplete or. deficient that 
resort must be had to Paragraph’ 


91.44 We therefore hold that appel- 


lant’s books and records provide a 
more suitable basis for establishing 


its equipment. costs than the AGC 
: rates. | 7 
‘This 3 is not to say, Cie aeret that 


we’ ‘regard appellant’s presentation 
of its alleged costs from its books — 


and records as adequate for our pur- 
7 posés. ‘We - now turn to that evi- 


dence, ‘Tooking first. to. the equip- : 


ment | ‘rental | agreement. between 


appellant: and the partnership (Ap- 


pellant Exhibit C-231). 


“As we held supra the ‘arrange- 


ment must be closely scrutinized ‘to 


determine if it was made at arm’ S- 
length, in view of the control exer- . 
cised: by officials of: the appellant: 


over the partnership. We note, 


first, that the duration of the ¢ agree- : 





nance. e. costs, taxes, insurance, interest charges, 


and ‘other costs. 
-: 3. Allocate the. above : over rte ‘expected 
-useful:life of the. equipment... 
~~ 4, Add your profit.” 
_ Mr. Steenberg testified that this. ee itida 
was not henge wed appellant’ (49 “LY. 5434). 
Accordingly, out bold- ‘the’. 2D 
inapplicable. be ie 

‘44 See L. L. Hall: Constr action: Cb. v. - United 
States,. supra, in-which the: Court at: footnote 
4 thereof, quoted with approval - from Trial 
Commissioner. Gamer's’ Teport. that where a 


econtractor’s books were adequate, they consti: — 
‘the best evidence ‘ and™ could: not be 


tuted ' 
disavowed by the contractor for the Perpose 
of its. claim. 


“5 The Government Gant ‘that “the: Pron 
‘nership was not normally in the business of. 


renting equipment to anybody” (Government 
-Posthearing Brief, 682).' Tt. maintains ~ that 


_ the appellant 1s claiming’ more’ equipment ex- 
pense: here’ than: was collected -by‘ itself and — 
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"rates 
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ane was ‘established as thirty © 


months, while at that time the 


scheduled’ expiration date of appel-_ 
lant’s contract with the Government 
was approximately | 22, months from 


the date of the lease. We note, also, 


that under the terms of the agree-— 


ment the rental established was a 


minimum of $217,230 to a maxi- 
mum of over $1,000,000. 

Finally, we note that the agree- 
ment contains a non-cancelable 


clause, which appears unnecessary 


in view of the relationship between 
the parties. The record may not es- 
tablish that the appellant could 
have rented similar equipment from 
another ’ source at a lower cost (83° 


Tr. 9498), but the presence of a non- 


cancelable clause was not’ calcu- 
lated to encourage subsequent shop- 
ping over the next thirty months. 

* Under all of these circumstances 


—wehold that the rental agreement | 


(Appellant Exhibit: C-231) is en- 


- titled to little weight on the issue of 
“establishing « a value on a the’ equip- 


ment used.’ | | 
“Next we examine appellant’s re- 


Maining. cost documentation, which. 
Ones of its revised ee C—- 


the partnership combined for the previous ten 


years. . 
“ Hxamination: of ‘Exhibit C-283, (pe 2). indi-- 
cates that the ‘appe ant, received. the total’ of 





$277,150.54: -for . “equipment. ‘rental. for.: the 


period June 30, 1953, through 1963. From 


. September 30; 1953 through 1964, the partner- 


ship received $481, 593.92 for equipment rental. 
The « average annual amount of- equipment ; 


rental by, the appellant'for this‘period is-shown | 


as $25, 195.50; “The: average: annual amount of 


~spartnership;, equipment rental for the. period 
~- shown is $43, 781.27. The Board recognizes, 


however, ‘that. such: a. comparison, standing . 
alone, is at: best of slight significance. It is 
clear: from Mr. Steenberg’s testimony that the 
partnership was in: ‘the equipment rental busi- 
ness Ree Tr. 7640). 


mary 


168) | | 


total. project. costs, amounting - to 


$2,854,650. The Government has 
stipulated that this figure for total 
costs: as. of June 30, "1087; 1S cor 


rect.#4¢ . 


of M-& S in excess ‘of payments 


($176,669), and 15 percent for 
overhead and. profit, Appellant has 
also. made certain deductions total- 
ing $218,297, and certain additions: 
($224,722). based upon - ‘Travelers. 


Insurance Company: records. From 


the overall.total of. $4,100, 759, the 
appellant, has deducted payments of 
leaving | a sum, of 


$1,459,812 +47 
$2,640,947. 


It does not appear, ne pint | 


Exhibit C-216 is; wholly reconcil- 
able with Appellant Exhibit C-225, 
_which is a summary of appellant’s 


-excess.cost exhibits (Exhibits C217. 
through C-224). One reason there- 
for is that there are certain. bid items. 


of cost Incurred. on. the. job. as ‘to .. 
ae or e -searnings: ‘through: August | 1965, * was ; $1, BT 

. which’ the: ap pellant is making RO. 860. 14, (including contract ‘adjustments);. by 
dollar volume’ the’ ‘appellant completed | ‘about | 

 % of the work when it discontinued: perform- 


ance. On this basis its overhéad’ and profit 


claim; but which are included in the 


446 80 Tr. 9063. This” amount appears in 


7 Column 1 of Government ‘Exhibit. B-600 as : 


$2,354,650.24. 

“47 The Government. estimated the appel- 
lant’s. earnings . through August 31,1965 as 
$1.570,860.14, 
(Appellant | Exhibit . C-127B, Contract - Sum- 
(Spnaterietion) ‘and- Voucher,’ 
September - 1965. - The difference: ds 
$1,459,812. ae 
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216 Grout. C-295- and C-229: 
(which is a summary of M & S costs 
in excess:of payments to M & 8). 
Exhibit C-216, composed of figures: 
from the appellant’s books and. rec: 
ords, represents appellant’s alleged — 


less retention of $111, 047. 61: 


“dated 


costs. from ‘ hooks: of account. 


These have not been deducted: and 
reconciled with appellant’s’ excess: 


cost approach. In addition, there are: 
discrepancies present in the’ various: ae 
excess cost exhibits.*#* ae, 


~ An especially serious divergence : 
in approach between revised Ex- 
hibits C-216 and C225 relates to, a 
overhead and profit.° Included on — 


nae Se ee : C225 is an allowance for overhead : 
To tik count oe nabetinad hase 


‘made certain additions for partner- 
_ ship equipment. ($573,628), corpora- 
tion equipment ($454, 506) and costs — 


and profit | of 261% percent of ‘the — 
total excess costs. On C-216 the al- 
lowance sought is 15 percent of total 


project costs as adjusted. On C225. 
the appellant has included a 10.per- 
cent factor for “direct job” or field. 


overhead and. 1b percent. for ‘ ‘gen~ 
eral overhead. and profit, ” which. 
amount to $5977, 185. Mr. Steenberg 


testified. that in his opinion both the: 
10 and ab percent, factors were rea-: 


sonable (8 Tr. nia 


‘ 48 gy apyauant Exhibit C219 oceans 


grouting cost), does “not - properly teflect..the 


$22,500 judgment which Prepakt obtained: 
(Appellant: Exhibit C-—65) and the fact ‘that 


the unit prices in the successor | subcontract. — 
with Continental. were the same 


_ that the 

appellant had bid. | 4 
42 By adding the dopreneate | atagunis ; 

($270, 000: and. $337,000, respectively ). shown,. 


. it appears from Appellant Exhibit C234 (p- 


18)’ that. the appellant ° had approximately a 
$607, 000 in its original bid: for overhead and: 
profit. Since the bid. price was $2,053,000. OT : 
and.-the . -Government’s estimate of contract ' 


would be about $400,000. ‘The. Government - | 
takes: the position » ‘that the. appellant shows 
overhead and profit amounting to- $543,093: 
in the original bid prices based ‘ upon - appel- ‘ 
lant’s. understatement. on Exhibits C-217 
through C-221 and C225 of planned’ ‘costs: of 


$810, 124:less-the Government’ s determination: ~~ 


of* ‘earnings: for ‘the’same items: ‘Of: $1, 353 21T | 
_ (Government. Posthearing Brief, 7 17 Os 


. a6 


Tt appears, ihoweveest that caleu- 
lation of the appellant’s field over- 
head cost is possible through the use 


of the appellant’s labor distribution 


| sheets: The Government made such 


an effort and its conclusions are 
“Misc. 
| Overhead” on Government Exhibit 

B-621. Under the circumstances 
there does not appear to be any Jus-— 
tification for the application of a 
‘straight percentage as the appellant 


shown under the heading’ 


_ has done.**° The expert opinion tes- 
timony relating to the 10. percent 
factor is not conclusive and need not 
be accepted. $51 

With respect to the 15, percent al- 
lowance for general overhead and 


profit, the expert opinion testimony 


is also not conclusive. Mr. Steen- 
berg testified as to certain items 
of expense that were carried in 
the appellant’s: general. accounts 


{69 Tr. 7631-35), but no details 
‘were furnished as to the amount 
of these items. Such. evidence is 


insufficient.* 452 


The’ Board, Sconaliides on tne 


foregoing. review that the. appel- 


 Jant’s cost presentation does not pro-- 
vide an appropriate basis for the. 
determination of the’ ‘equitable ad-_ 
justment to which we have found: 
appellant to be entitled with respect 
to certain: of the claims: This 1 18 not : 


450 See. Warren. Painting . omaen Ys: 


- par.-8993, at 41,791. 


451, Allison . &. Danse, Thos note. 251, supra, : 
78. I.D., at 150-51, 69-2 BCA at. 36,262. and 


 @ases elted inn, 32. therein. 


452 See James EH. Rice ¥. ‘United ‘States, note 
182,. supra at 910 (1970) , in’ which the Court 


said: “The -subject matter——costs, expenses, 


losses—is: appropriately. proven .by books. and 
records rather than by conclusory | assertions. 


without supporting detail * e # ty 
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each 


| States, note 408, supra, at. 261 ae 
, ment: by the Court 


appropriate :. 


AGL. 
- ASBCA No. 13087. (July 22, 1971), 71-2 BCA 


(79 ED. 


that “extreme case” where the total 


cost approach represents the only | 


feasible method of computing the 
amount due.*** The reliability of the: 


supporting evidence has not been 
: fully substantiated.* 454 


~The appellant has also failed to 


identify costs with specific actions. 


We, however, are concerned with 
particular costs of particular acts.*°5 
Appellant, acting as a prudent con- 
tractor and aware of its claims, 
should have kept records specifi- 
cally segregated.and identified with — 
individual claim, whether 
there existed a formal change order 
or not.436 - - ace 

A contractor claiming an equita- 
ble adjustment has the burden of 
proof on quantum, as well as on en- 
titlement.**” Were the record blank: 
with respect to any alternative evi- 
dence, we would be obliged to deny 


‘such an adjustment “for failure of. 


damage proof, ie of: the’ | 


merits. 19 458 


453 Phillips — Congtnicien. 00. Vv. United 


-454 WRB Corporation v. United States, iss" 


Ct. C1. 409, 426 (1968). 


«In this. connection, the following ‘state. 
in WRB, “supra, is” 


ri A: large measure of our pseuent. 


a uncertainty . is due‘to the plaintiff’s: complete 
‘failure..to. maintain® accurate. cost records . 


during performance, The only. excuse. for this 
lack. of ‘diligence was that plaintiff did- not: 
expect to become. embroiled. in litigation over. . 
the * * * project. That is feeble justification 
for taking refuge in the. total cost approach.” 


In the instant case the appellant has main- — 
tained records but failed to extract and iden-.. 


tity the necessary. information therefrom. . 

- 45677, Re “Henderson é. Oo. and A é H, Inc., 
ASBCA No. 5146. (September 28, 1961), 61-2 . 
BCA par. 3166, at 16, 446. - ; 


431 Pilcher, Livingston .é ‘Wailace, Thie., 


ASBCA No. 13391. (September 25, 1970), OR, . 


BCA par. 8488, at 39,455. 
458 Boyajian, note 408, supra, at 264. 
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‘Here there is alternative evidence 
‘in the record furnished by the Gov-_ 


ernment purporting to represent 
the actual cost of each bid item 


— (Government Exhibit B-621). It is 
based upon Government analyses of © 
_appellant’s labor expense, material 


expense, subcontracts, operating 
cost, equipment cost, freight, and 
miscellaneous overhead.*® Exhibit 


‘B-621 shows total revenues to the 


appellant of $1,616,271.03 and total 
costs of $1,029,257.51.4%° 


“cost,” for example, the equipment 
expense, both operating and.owner- 


ship, ina manner comparable to that — 


shown in the appellant’s bid (Ap- 
pellant Exhibit C-190). The Gov- 
ernment extracted cost figures for 


all major pieces of equipment from — 


schedules of depreciation main- 
tained in the course of business for 
both corporate — and partnership 
equipment.' ie Such capitalized 


£60, Government: Exhibit B-G01 shows total 
; labor cost amounting to $978,937.83. Govern- 
‘ment Exhibit B—605 shows total material cost 
amounting to $261, 792.12. ‘Government Exhibit 
‘B-604 shows total subcontracts amounting to 
$280, 958. 25. Government Exhibit B-609 shows 
total equipment operating costs amounting. to 
, $581,311.37. Government Exhibit B-617 shows 


. total equipment costs - amounting to. .$353,- 


225.85. Government Exhibit B—620 shows total 
freight costs amounting to $54,780.21. ‘The 
‘total, amount of miscellaneous overhead shown 


on Government Exhibit B- 621 is $184, 522.91. 


“ 400'The total revenue figure includes an 
allowaice for materials on hand, Order for 


. Changes ‘No. 4 and Utah sales tax, Excluding : 


‘those allowances, appellant’s total revenue is 
Shown as $1, 601,100.91. Including Utah sales 
taxes of $15,170.12, appellant’s total costs 
are shown as $1,044,427.63. 

481 A contractor » Is. required ‘to keep a de- 
preciation schedule with respect to all capital 
items,. such as equipment, which are to be 
capitalized and depreciated under the Internal] 
‘Revenue Code (Depreciation Guidelines and 
Rules, Revenue Procedure 62-21, 26 CFR 
1.167 (a)—(1)). 


STEENBERG CONSTRUCTION. COMPANY ; 
May 8, 1972 


| ar 


values jnehide: all of the appellant's 
‘properly allocated costs for the ac- 


quisition of the equipment. for the - 


job at Lost Creek, and these are. 
represented i in Exhibit C-190. F 


‘The Government’s position i is that: | 
the appellant’s records are. suffi-- 


‘clently detailed to. allow allocation: 


to individual pieces of equipment: 
of. all freight: costs and costs of 


setup, and the other items covered 


under column 6, p: 1, of Exhibit C— 


190. According to the Government, 
_- What the Government did was to. 


the data found in Exhibit B-621 


and accompanying exhibits are— | 


traceable to. specifically identified 


sources, over 97 percent of which 


are found. within the” appellant’s 


system of books and records® For 
example, appellant’s accounts carry 


detailed. records of.such costs as re- 
pairs, fuel, oil and grease, and tires, - 
which the -Government.allocatéd to 


bid items by following standard:ac- 


counting. and . construction — -cost- per 
keeping. procedures. | a 


It appears, . ers that no con=— 


‘tractor ‘record: data were available 
in certain instances. Mr.: Steenberg 


testified that.-time cards, which — 


showed ‘the hours. each piece of 
equipment was being used and the 
purpose for which it was being used, 
were lost in a fire (69 Tr: 7636). 
- Several ‘accounts 


(particularly 
with respect to labor). were not spe- 
cifically tied down to bid items.:One - 
such group is the handwritten list 
of expenses shown atthe bottom of 


p.5 of Government Exhibit 5-500. | 


a Civenninetit Posthearing Brief, 722, : nee 
the testimony of Messrs. James: H. Major, 


Government auditor, and Palmetier. 


In addition, the appellant's o own. set. 
of accounts carried an item called 
“Miscellaneous” (Government Ex- 


' hibit B-600). These items, along 
with other amounts which were spe- 
cifically identified as constituting 
overhead in the appellant’s ac- 


counts, were distributed to bid items 


on the basis of labor hours worked. 

The Government also distributed 
the cost.of various materials to ap- 
plicable bid items and allocated sub- 
contract costs to specific items. With 


the exception of grouting and re-_ 


‘ inforcing steel subcontract costs, 
the appellant has not taken a strong 
position against the Government’s 


treatment and method of distribu- 


tion of such costs. — | 
‘For all of these reasons we find 


that the Government’s evidence re- 


specting costs, which is based essen- 


tially on audited actual costs of 


performance, when compared with 


the appellant’s, presents a more re- 


= liable and realistic picture.’ It, how- 


_ ever, contains a significant weak- 


ness. The Goveraiiont analysis does 
not give any consideration to the 
costs. of subcontractors, Prepakt, 
Holman Erection Company and 


‘M & 8. The omission of M & S- 
equipment expense is regarded as. 


. particularly serious, in view of the 
relationship of M & S to those 
aspects of the claims with respect 

_:to which’ we have. found: that the 
appellant is entitled to an. equita- 
| ble: adjustment. | 

- The real difficulty, though, with 

the evidence of cost we have before 

‘us i is the fact that it is not seere- 
gated. It has not been pinpointed 
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note 457, | 
ASBCA hela that a board is not prevented | 


[79 LD. 


to the various elements of each — 
claim. Rather, the matter of costs 


has been given broad brush, gener- 
alized bid item treatment. 


Therefore, because of the im- 
ponderables and unknown factors 
involved, it is not possible to arrive 
at a precise mathematical determi- 


nation concerning the proper quan- 


tum of the equitable adjustment’ to 


which the appellant is entitled.** 
While the evidence on quantum 


leaves much to be desired, the Board. 


finds it to be sufficient to provide a. 


reasonable basis for a determina- 
tion of the equitable adjustment by 
the jury verdict approach.*** Kven 
though some degree of estimation 


is entailed. thereby, such an ap- 
proach is regarded as preferable 
to utilization of the total cost 


method.** 
Accordingly, taking into eee | 


eration the entire record before us, 


43 See Cosmo Construction Company, note 
100, supra, 73 1.D., at 244, 66-2 BCA at 


26,755. 


404 Sea Pilcher, Lisiko stot é Wallace, Inc., 
supra at 39,455, in which the 


from, deciding the quantum issue on a jury 
verdict basis, even. though the evidence on 


~ quantum “leaves much to be desired,” if that 


evidence offers a “reasonable basis of compu- sf 


tation thereof.” 


105 Warren Painting bianiay. Ine., note 450, 


. supra, at 41, 796 (“Even though this method 


may involve some degree of subjective judg- 
ment or speculation, it is by far preferable 
to the total cost method of pricing contract 
changes or extra work.’ ’) Under jury verdict — 
decisions, neither mathematical exactness nor 
computations. to support the amounts awarded 
are necessary (Lincoln Construction Company, = 
note 79, supra, 72 I.D., at 504, 65-2 BCA at » 


24,588, and cases cited in n. 8 thereof; Ford 


Construction Co., Ine., AGBCA No. 252 
(July 9, 1971), 71-2 ‘BCA par. 8966, at 
41,687 ; Pilcher, Livingston Watliace, Inc., 


note, 457, supra, at 39,456; C. H. Leavell & | 


Company, GSBCA No. 2901 (August 19, 1970), 
T0—2 BCA par.. 8437, at 39 es 
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giving oe are to all the evi- 


~ dence adduced at. the hearing . and 
attempting to resolve fairly the con- 


flicts therein and the disparate ar- 


guments of the parties, the Board 


holds that the appellant i is entitled 


to an equitable adjustment in the 
amount of $17 0 000. 4660 oF | 


‘Summan e Karwar, Member. . 


‘We Concur: 
| Wraram BF. MoGnaw, 4 hair, 


‘Deran F. Ravan, Alternate. 
Member. - 


UNITED STATES 
Ov. 
"RICHARD M. “LEASE 


6 IBLA il | 
| Tapio’ May 1 0, 197 2 


Appeal Gon decision. by hearing ex- 


caminer. Graydon» E. Holt déclaring 


7 placer mining claim to ‘be null and 
‘void. | 7 


| ieee se | 


_ “Mining :Claims:: Common’ Varieties: of - 


Minerals: Generally—Mining Claims: 


- Common Varieties of Minerals: Special - 


Value 


| Dolomite “which ean a be. used “as 
aggregate in road construction, ground — 


89 The adjustment covers those claims with 
respect to backfilling, rolling, mis-staking of | 


roadway side slopes, misdetailing of bars, con- 
erete mixing and slump, and- overruns “or 
‘underruns relating to Bid Items 4, 5, 6, 8, 9, 


10, 14, 24,27, and 34, In addition, the ap- .. 


spellant is entitled toa time extension of 28 

days for backfilling and to a further allowance 

of $37.62 for its reservoir level gage piping 
. elaim, as discussed supra. 


“Mining Claims: 
“ability—Rules” of Practice: ‘Govern- 
ment Contests 


oe leach: ines aiid other purposes 5 for 
Which common varieties of sand, stone 
- and gravel may be used must be. consid- 
ered a common variety under section 3 


of the Act of July 28, 1955, unless it can 


be shown to have a unique property giv- 
ing: it a special and distinct value as re- | 


flected by a- substantially higher com- 


mercial value for the dolomite than other 
materials used for the same purposes. ; 


Mining Claims: Common Varieties of 


| | ‘Miner als : Generally—Mining Claims: 
Discovery: Marketability | 


Although a deposit of doloihite eae be 


considered an uncommon variety within — 
section 3 of the Act of July 23, 1955, if 


suitable for metallurgical use, the pru- 
dent man test of Castle v: Womble, as. 


-.complemented by the “marketability. at. 
8 profit” test, must be satisfied to sustain. 


a placer. mining claim for the deposit. 


Mining Claims: Common Varieties of 


Minerals: Generally—Mining Claims: 


: Discovery: Marketability — 
Tf a depostt of dolomite is locatable under - 


the mining laws only because it can be 
used for metallurgical and other. uses for 


_ which common varieties of sand, stone, 


gravel, ‘ete., cannot be used. and has no 


property giving it a special and: distinct - 
value’ otherwise, the sales of the dolomite 
-for purposes for which common varieties 
of materials can be used cannot be. con- 


sidered to establish the marketability. at 
a profit and value of the deposit, for, the 


‘metallurgical and other uncommon | va- 


riety uses. 


Administrative Procedure: Burden’ "of 
Proof—Mining ‘Claims: : -Contests— 
‘Discovery: ‘Market- 


In a’ Government contest against a min- — 
ing claim where the. Government, has | 
shown that-the small market for dolo-— 


mite useful for metallurgical purposes is . 


— 3880 


| being met by more competitive. sources 
than the claim, the contestee then has the 
‘burden of proof ‘to 


mite could be marketed: at a PDEOnt for 
such: purposes, es 
Mining | Claims: 

‘Claims: Discovery: Generally 


A mining claim for dolomite. is properly 
declared null and void where it is con- 


‘@luded that there was -not.a. sufficient | 


Inarket for metallurgical and other un- 
common variety uses for the dolomite to 
justify the eosts of mining the’ claim 
-Solely for such uses. oe 


| ‘APPEARANCES: Fred 7 “Almy, , 


-torney, for appellant. Charles F. Law- 
“rence, Office of General Counsel, U.S. 


Department of Agriculture, attorney +e rae : 
| under the mining laws. He found 
the material allegedly giving valid- 


for appellee. | 


OPINION 2 BY. 
' MRS. TE: OMPSON 
INTERI OR BOARD OF 
LAND APPEALS | 


| ‘This appeal by Richard: M. —_ 
48 from a decision by hearing ex- 


‘aminer ‘Graydon. E. Holt, dated 


October 20, 1969, declaring Lease’s 
‘Sharpless: Dolomite: No... 1 placer 
mining claim to:be null and void 


for lack of discovery of a valuable : 


‘mineral deposit: 
. This claim contains 160. acres in 
section 7, T.2N., R. 1 E., S.B.M., 
California, within the ca Bernar- 
dino National Forest and approxi- 


mately one mile north of Big Bear 
Lake. It was located July 2, 1957, 





1The appeal was made tO? the. “Director, 


Bureau of Land Management. However, juris- 
diction over appeals to the Director, as well as 
‘appeals to the Secretary of Interior, was 


transferred to this. Board’: effective J vale A 


»1970.. 35 FR. One. 


DECISIONS. OE. THE DEPARTMENT OF THE INTERIOR 


show by a pre- 
ponderance of the evidence that the dolo- — 


| ean | 


the hearings shall be cited as: “T Tr. 


ute LD. 


: “by eight locators. Following mesne 
conveyances, appellant acquired the 


claim by a quitclaim deed dated 


J anuary 1, 1964 (Ex. 5).? 


In 1965 a contest ane the 


claim was initiated by the Forest 


Service, United States Department 
of Agriculture, charging that a dis- 
covery of locatable minerals had not 
been. made within the claim or any 
of its subdivisions, that the land is 
nonmineral in character, and that 


the land is not chiefly valuable for 


building stone. In a previous deci- 
sion dated April 1, 1966, hearing — 


examiner Holt declared the claim to 


be null and void for lack of discov-_ 
ery of a valuable mineral deposit: 


ity to the claim, dolomite, to be a 
material of widespread occurrence 


used by the contestee for purposes. 
-for which common varieties of sand 
or stone could be used, and thus-a 
common variety of material. within 
the meaning of. section: 3.0f the Act 


of July 23, 1955, 30 U.S.C. § 611 
(1970). He Ae found the contestee 
saeae to show that the’ deposit of | 


: eee indie of sand 
and stone would not be suitable.’ 


From the hearing examiner’s de- 


-eision. of April 1, 1966, Lease. ap- 


pealed. to the Director, Bureau of 


Land Management, requesting a 





, —2In this, decision, exhibits produced at the 
hearing may be cited by, the number or letters. 





. The transcripts of 
ie * for 
the first hearing held. November 4,. 1965, and 


there: given as ‘Tix. 








eget Oh Ree by ae e _ for. the second. hearing held 


March 13, 1969, 
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farther hearing to show that the 


dolomite was marketable for metal- 


lurgical purposes. This request was 
granted by the, then, Bureau’s Of- 
fice of Appeals and Hearings in its 
decision of October 10, 1968. The 
present appeal arises from the hear- 
ing examiner’s decision upon the 
rehearing. In his decision of Octo- 
ber 20, 1969, the hearing examiner 
ruled expressly that whether the 
dolomite deposit isa valuable min- 
eral deposit under the mining laws 
depends upon whether there is a 


sufficient market for it in the metal- = 


_lurgical and chemical industries to _ Dee dilicult: 
- mental litigation against the claim. 


justify an extraction and. -process- 


ing operation. He refused to con- 
sider the profitability of the min-. 


ing operation for uses for which 


common varieties of materials were - 
readily available as an element i An. 
determining the profitability of the 


- dolomite for the uncommon variety 


“purposes. As to the facts he con-- 


cluded as follows: _ 


¥rom the evidence in the ese case it 
is clear that a successful operation of, 
this claim requires a production of 10,000. 
that this volume | 


tons or more a year, 
¢an and has been produced and’ sold 
profitably, that during the last year of 


operation. approximately 16,000 tons of . 


dolomite was [sic] processed and sold, 
that 90% of this production was used for 
purposes in which common variety ma- 


terials can be used’ and 10% for metal- | 
lurgical purposes, and that there ‘is’a 


possibility of increasing-the sales for this 
latter use. However, there was. insufii- 
cient evidence ‘to justify a finding. that 


there 18 a ‘present or potential future 


market for 10,000 tons: a year of the 


material for. use in. the metallur gical, 
chemical, or pharmaceutical industries.. 


In the absence of sufficient evidence to 


| justify such a finding it must be con-— 


cluded that the dolomite on the claim 
does not constitute a valuable mineral 
deposit under the present mining laws. 

Appellant contends generally 
that the dolomite material is an un- 
common variety and the only ques- 
tion in this appeal is whether it has 
been and can be mined and sold at. 
a profit. Appellant asserts that it 
has been and can be sold for metal- 
lurgical purposes at a greater profit 
than for nonmetallurgical purposes, 


except that the development of the 
market for metallurgical use has 


been difficult because of Govern- 


- Because this claim was located. 


after the Act of July 28, 1955, it can 
be sustained only if the dolomite 


material for which it is allegedly 
valuable is nota common. variety of 


material under that Act. The Act | 
removed common varieties of sand, — 


stone, etc. from the operation of the 


mining Jaws. As appellant states in. 


this appeal, at the time of :the first 
hearing (November 4, 1965) : 

the evidence disclosed that the rock ex- 
tracted. to the date of hearing. had: been 
utilized almost .exclusively for the same 


_ purposes of aggregate, etc. for. which 


other widely dispersed and easily avail- 
able Sends: and - ‘gravels ‘were ‘similarly 
used. | : 

Ordinarily if a mineral oduct can 
only be used for the same purposes 
for which widely available common 
varieties of sand, stone, gravel, etc. 
may be used, it must also be consid- . 
ered a common. variety unless it can 
be shown to have a unique property 


- giving it a special-and distinct value 


382 


as reflected by a ‘substantially 


higher commercial value: for the 


product. United States v. Norman 


Fogers, A~31049 (March 3,.1970) ; 
United States v. Paul M. Thomas, et 
al., 78 ID. 5, 1 IBLA. 209 (1971). 
There is no ewidonce in this case 
that the dolomite has any unique 
property giving it a.special and dis- 
tinct. value for use as agg oregate. In 
road. construction, ground cover, 


leach lines, and the other purposes | 
for which common varieties of sand, . 


stone, etc. may be used. It does not 


meet the test of being ar an. uncommon 


variety for those uses. - 
A deposit of stone may also be 


considered an uncommon variety 


within the meaning. of the Act of 
— July 28, 1955, if it has physical 


_ distinct value for uses for which 
_ common varieties of sand, stone, ete. 


may not be used. /d. It was assumed. 
in the hearing examiner’s decision © 


that the dolomite within this claim 
may be used for uncommon variety 


dispute this assumption. For a de- 


tailed discussion of the grade re- _ 
quirements and qualities for lime- 

stone product, including dolomite, - 
to meet metallurgical and chemical 


standards see United States v. Chas. 
Phzer & Co., Inc, 76 J.D. 3381 
(1969) (a request for reconsidera- 


tion of certain aspects of this case is 


under advisement by this Board). 
_ Assuming then that some of the de- 
posit of dolomite may be in an un- 
common. variety because it meets 


the standards for_ metallurgical » 
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uses,’ we reach the issue » suggested 
by appellant as to its marketability. 
- As appellant coricedes, although 
a. deposit may be considered an un- 
common variety within the mean- 
ing of section 8 of the Act. of 
July 23, 1955, the validity of the 
claim theh depends upon whether 
there has beeri a discovery of a 
“valuable mineral deposit” within 
the meaning of the genera] mining: 


laws (30 U.S. C. § 22 et seq. (1970) ).. 


This determination i is made by ap- 


plying the prudent — man. test. of 
Castle v. Womble, 
| (1894), as complemented by. the | 
| “marketability ata profit” test.ap- 


19 LD: ABS. 


proved in United. States, et al 1. 


Coleman, et al. , 890 US. 599 (1968). 
| United States v. Albert B. Bartlett, 


properties: giving it a special and © al, 2 TBLA 274, 


73 LD. 173. 
(197 1). This test requires evidence 
that the material from. the. claims 


is marketable ‘at a ‘profit SO. as to 
justify a prudent’ man, in reason- — 
ably expecting that: ‘by expending 7 


further time and ‘money a valuable 


mine may be developed on the | 
metallurgical purposes. We do not — 


claim. The test applies to this dolo- 


“mite deposit. 


The crucial question raised in Oe | 
case.1s whether in applying the test 
here we must consider those profits: 
which have been or may be attained 
from selling the material for the 
purposes for which common varie- 


ties of materials concededly may be 


used in order to determine the value 


 8This assumption would only pertain to such 
10-acre tracts on the claim which have been: 
excavated and mined as the evidence did not 
clearly show that the material would meet 
metallurgical or chemical standards through- 
out the 160 acres. See 43 CFR 3842.1-3 and — 


“1~4 (1972). 
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of the deposit as a locatable:umeom- 
mon variety material. In other 
words, did the hearing examiner in 
applying the marketability and 


prudent man test cor Toy. differen- 
tiate between sales of the dolomite 

‘for metallurgical ‘uses and sales of 
the material for the common n variety ; 


uses 


is a difference in profitability be- 


tween sales of the dolomite for the 
inetallurgical. use and the common 


variety uses, he also ‘apparently 


relies on the sales of the dolomite 


for common variety uses to show 


that the claim can be mined profit- 


ably. This is reflected by his con- 


tention. that since the mineral is 


dolomite and there is “no subordi- 


nate or lesser included deposit 


within the dolomite, ” this case is 


distinguishable from United States — 
v. Mt. Pinos Development Corp., 75 
T.D..320 (1968). That case held that. 


the value of a gold deposit must be 
established — independently of the 
profits which could be anticipated 
from the sale of the ambient com- 


| mon varieties of sand and gravel, 


The rationale of that case is that 


the value of the deposit of mineral. 
which remains locatable under the 
mining laws since the Act of 

duly 28, 1955, must be. determined | 


| independently of the value of the 
deposit for other purposes. In that 


ease the distinction was made. be- 


tween a metallic mineral and a non- 
metallic, common variety mineral 
product no longer locatable under 
the mining laws since the Act of 

July 93, 1955. In. United States v. 
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has been made * * ? 
sideration is 
been made only of the wncommon variety” 
of limestone on the claim. No considera~ 


 Aivicade appellant siftases ies . 


(1968)... 
the claims. must be treated. like the other 


. : : 383 | 


Chas. Bees supra, at 348-49, a 
similar distinction was made be- 
tween limestone materials of vary- 
ing qualities. The following oe 3 
sion in that case is of. interest 

In determining whether a ‘discovery ; 


» the critical con-- 
wheter a: discovery has- 


tion can. be given to the value of the | 


— COMMER. variety of limestone that may 
exist on the claim even though that lime- 
stone may be marketable at a profit 
today. This is self-evident. for since July | 


28, 1955, only an uncommon variety of 
limestone has been subject to mining loca- 


tion and it must stand on its own feet 


so far as discovery is concerned, unaided: 
by its association with a common variety. 
It cannot ride Dpiggy-back, as it were, om: 
the shoulders of a common variety. See 
United States v. Frank M elluzzo et al., TO 
I.D. 184 (1963) ; ef. United States v. Mt. 
Pinos Development Corp., TID. 320 . 
Thus the common limestone on 


worthless rock on the claims in evaluat- 


_ing whether a discovery has been made of 
_ the uncommon. limestone. - 


To put-it more concer etely, suppose that. 
a 99 percent. carbonate rock is so evenly. 
intermingled with :a No. 4 80 percent 


carbonate rock that in order to obtain 


one ton of the 99 percent rock it is: neces- 


sary. to mine two tons of the intermingled : | 


material. Suppose that mining costs are. 
$3 per.ton so: that it costs $6 to extract. . 
the 2 tons of mixed material, ‘Suppose an 


further that the 99 percent rock sells for. 
$5.50 per ton and the No. 4 rock at $1.50 | 
per ton. Obviously it would be unprofit- 

able to spend $6 to produce $5.50 wortin 
of 99 percent rock, whereas it would be - 


profitable if the $1.50 return for the No. — 
4 material could be counted in. This is | 


plainly impermissible, however, fo ik eee.” 


tantamount to saying that the discovery. . 
of.a locatable mineral, insufficient in its  — 
self, can be perfected by a discovery of a: 
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nonlocatable mineral on the claim. [Foot- 
note omitted]. ‘Thus, in our example, the | 


intermingled No, 4 rock must be treated 
as if it were a granite or other worthless 
rock. To hold otherwise would be to per- 
mit the easy frustration of the Congres- 
sional intent to bar location of common 
varieties after July 23, 1955. | 


We believe that the eaiiiale: in 


the distinction in. United S tates Vv. 


Mt. Pinos Development Corp., 
supra, and United States. v. Chas. 
 Phzer & Co., Inc., supra, between 
the sale of fis iocatable anc non- 


.locatable mineral products applies 


with equal force here to the sales of 
the dolomite for common. variety 
purposes and uncommon variety 
purposes. This conclusion 1s sup- 
ported by the language quoted 
above from United States v. Chas. 
Phzer & Co., Inc., and is reinforced 
by the legislative history. of section 
3 of the Act of July 23, 1955. In dis- 
cussing the language in ‘section 8 
that common varieties do “not in- 
clude deposits of such materials 
which are valuable because. the 
deposit has some property giving it 
distinct and special value,” the 
House Committee on Interior and 
Insular . Affairs stated that this 
language “would exclude materials 
such as limestone, ¢ypsum, etc. com- 
mercially valuable because of ‘dis- 
_ tinct and special’ properties.” H.R. 
Rep. No. 730, 84th Cong., 1st Sess. 


9 (1955). The Senate Committee on: 


Interior and Insular Affai airs stated 
that: 


7 [‘The] ine ange is - intended: to eae 
from disposal under the Materials Act 
{now 30 U.S.C. °§ 601 (1970) ] materials 


that are commercially valuable because 
of “distinct and special” properties, such 
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as, for example, limestone suitable for 
use in the production of cement, metal- 
lurgical or chemical-grade limestone, gyp- 
sum, and the like. S. Rep. No. 5§54,. 84th: 


Cong., ist Sess. 8 (1955). 


The language in both of these re- 
ports emphasizes the value of the 
limestone, for example, because of 


“distinct and. special” properties 


making it useful for special com- — 
mercial purposes. This emphasis is 
echoed in the Departmental regula- 
tion defining common varieties and. 


uncommon varieties, as follows: 


(b) “Common varieties” includes de- 
posits which, although they may have 
value for use in trade, manufacture, the 
sciences, or in the mechanical or orna- 
mental arts, do not possess a distinct, 
special economic value for such ‘use 
over and above the normal uses of the 
general run of such deposits. Mineral ma- 
terials which occur commonly shall. not. 
be deemed to be “common: varieties” if a 
particular deposit has. distinct and spe- 
cial properties making it commercially 
valuable for use in a manufacturing, in- 
dustrial, or processing operation. In the 
determination of commercial value, such 
factors may be considered as quality and 
quantity of the deposit, geographical lo- 
cation, proximity to market or point of 
utilization, accessibility to transporta- 
tion, requirements for reasonable reserves 
consistent with usual industry practices 
to serve. existing or proposed manufac-. 
turing, industrial, or processing facili- 
ties, and feasible methods for mining 
and removal of the material. Limestone 
suitable for use im the production of | 
cement, metallurgical or chemical. grade 
limestone, gypsum, and the like are not 
“common varieties.” This subsection does 
not relieve a claimant from any require- 
ments of the mining laws. [Italics 
added] 43 CFR 8711.1(b), 35 F.R. 9731 
(formerly 48 CFR 3511.1(b)). 


The penultimate sentence of the 
regulation sets forth the specific. 
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commercial uses ‘mentioned in the 
Senate Report, classifying limestone 


“and the like” of metallur ‘gical or | 


chemical grade as an uncommon 


variety. ‘The regulation thus reflects | 
the recognition and distinction man- 


ifested in the legislative history of 
section 8 of the Act of July 23, 1955, 
between common and uncommon ya- 
rieties because of special values for 
particular, special commercial uses. 


The last sentence of the regulation 


makes it clear that the requirements 
of the mining laws must: be met. 
Therefore, it is obvious that even 
though a, material may fall within 
the special | classification made. in 
the regulation, the requirements of 
the prudent man and mar ketability 


tests would still have to be. satisfied 
to sustain a claim havi ing a deposit 


deemed an uncommon variety. fas 


From: the legislative history of | 


the Act and the language in the reg- 


ulation it: appears to have been con- — 


templated that only the value of 
the product for an uncommon var 1 
ety use which removes the. miner al 
“product from the category of com- 
mon varieties would make the. de- 
posit of the product commercially 
valuable. Of course, @ mineral prod- 
uct intrinsically may have commer- 
cial value, yet, the mineral deposit 
_ Inay not be mined profitably. because 
of economic factors such as the pro- 
hibitive costs. of the mining opera- 
. tion: compared with the market 


place price. A claim. for such.a de-- 


posit could not: be sustained. Sée, 
C.Juy Adams vy. United States, 318 
F.2d 861, 870 (9th Cir. 1968) ; Unit: 


ed States v. Estate 0 f Aiwa F. Deni- 


son, 76 LD. 233 (1969). 
In view of the distinction betweert 


common.and uncommon. varieties in: 
the Act, its legislative history, and. 


the regulation as to the type of 


commercial use value contemplated | 
- for the mineral product, section 8.0f — 
the Act, expressly providing that ; no 
deposit of common varieties “shall 


be deemed a valuable mineral de- 


posit within the meaning of the min- — 
ing laws,” would be negated if we. 
were. to hold that sales of the dolo- 


mite for common variety. purposes — 


could be used to make the mineral 
deposit valuable within the meaning 
of the mining laws. The purposes: 


of the. Act are served by holding 
that. we will not look to sales: for 
comimon variety purposes in order 
to determine the profitability of a 


mining operation for an uncommon > 


variety of stone. This holding is in ; : 
accord with other determinations as 


to what factors may ‘be'used in de- 


termining whether or not:a mineral — 
deposit is valuable. For instance; it 
is obvious that in determining 


whether a profitable mining Opera- i 
tion can be anticipated. to: satisfy 


the prudent man ‘test, we ‘cannot 
look to-.other values upon a claim, 
such as the value of the sale of tim- 


ber. therefrom. We have, indicated 


that under the rule i in United § tates. 
v... Mt. Pinos Development. Corp., 
supra, the value of a gold’ deposit. 
may. not. be determined by consider- 
ing the sale of common varieties of 

ambient, sand and gravel, Also, in 
United States v. Chas: Pfizer &: Cx 


Iné., supra, the value of. an wncom- 


“mon as high grade limestone: 


deposit may not be determined Dye 
adding the value of the. common va- 


riety of limestone. 


Therefore, if a deposit of an 
uncommon variety of material may — 


not be profitably sold for the uses 
for which it allegedly has.a ‘special 


2 value, we conclude that it may not 


be deemed to be a valuable mineral 


deposit under the mining laws al- 


thongh it may be sold for common 


variety uses; cf. United States v. 


“Harold Ladd Pierce, 75 I.D. 255 
(1968) 4 and United States v. Harold 
Ladd Pierce, 75 LD. 270 (1968) ; : 
thus, a élaim for such a deposit. is 
invalid. — # | 

_ Since we conclude that the hear- 
ing examiner correctly differenti- 
ated between sales of the dolomite 
here for common variety and un- 
common variety purposes, the re- 


maining question is whether his 


finding that the marketability test 
for .the uncommon variety uses of 
the dolomite was not met is sup- 
ported by the evidence. 





. .4The following statement in this opinion, at 

75 ID. 260, expressly supports this conclusion. 
> “Fen though we assume that the deposit of 
Rimestone may be class{fied as an uncommon 
wariety,. the: mining’, claim. based. upon it. aust 


“ssitisty “the - ‘requirements ' of ‘the mining? law. - 
‘(One of : these as we“have -seen,.-is that’ there ey 


must be a present profitable market for the 


deposit. : ‘Jt must be a‘: market: ‘based’ ‘either 


upon’ the use making the . linrestone: an un- 
common variety (United States v. H, M. John- 
gon et ail. , A-30191 ‘(April 2, 1965) ). ‘or ‘upon 


ithe at mse of the limestone for ‘the same purpose : 


that: a @eommon variety of limestone would be 


‘used for, Jput in the latter event the limestone 7 
_ would ‘have to possess a unique. value for: such . 

Ese avhich | would. ‘be. reflected’ ‘in’ a. ‘higher’ 
price” “for the ‘limestone than’ a. common’ : 


' wartety would command’ , (United States. v. 


U.S. Minerals. Development Cormonanton, 75 


fe ID. eq (4968) } EE eS, 
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In reviewing the: recoud it is ap-- 
parent that at the time of the first | 
hearing there was insufficient evi- 


dence to show that the dolomite on 


the claims was then marketable at, 
a profit solely for metallurgical or 
other allegedly uncommon variety — 
purposes. Until marketability at a 


profit could be established, the claim 


could not be considered as having — 
been validated by a discovery of a 


valuable mineral deposit. : United 
States v. Coleman, supra. 


- The record at the second hearing - 
further shows. that most of the at-— 
tempts to sell the material for met- 
allurgical uses and to establish: a 
market for other uncommon variety 


‘purposes were made after the first 
hearing. Appellant’s lessee, D. E. 
Hayes, testified that he made only 


two sales for metallurgical purposes 


prior to the first hearing. and none 


thereafter except through a sales 
Donaldson, (II. Tr: 





90). Most of those sales apparently 
are reflected i in exhibits L and 16, 


Sif the eden were to show ‘satisfactorily 
that marketability at.a profit was established 
after the first hearing was held in 1965, an- 
other problem would arise in this case because 
the claim contains 160 acres and appellant 
acquired his interest in the claim in 1964. 
The: mining laws: ‘mit . the acreage which may 
be: located. in.a: ‘single, placer ‘claim: ito: 20: acres : 


for “an: ‘individualor- to <a! ‘maximum of. 160°". 
acres for’ an* ‘association ’ ‘of 38° individuals: (30° 
‘U.S.C. §§ 35, 36. (1970)). Therefore, although 


the association of 8 individuals ‘in this ease 


could locate a claim for 160 acres; unless a — 


discovery was. perfected | prior to transfer of. 
the claim to a single individual, che would only 
be entitled’.to perfect 20° ‘acres ‘of: the claim:.. . 
United States, ex rel, United, States Borar Co. : 

FB. 2d: 271 (D. Ce Cin. 1988).; ace 


This problem is only noted: as our. disposition 
of this case makes the: resolution of this. Prob- 


lem as to appellant unnecessary. 
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- disctissed further’ infra: The claim 
‘was under the control of Big Bear 
Rock & Materials. ‘Company for a 
_ time following the first hearing and 
Hayes. testified that approximately 
2 or 8 loads a month (a load being 


approximately 25 tons (II Tr. 3,4) ) 


were shipped into the Los Angeles 
market for metallurgical purposes 


by that company (II. Tr..3,4). An- - 


other operator, Owl Rock Products, 

shipped 312 tons for metallurgical 
- fluxing use (II Tr. 3,4). The records 
| of these transactions were not avail 

| able, however. : 

. Most. of the information. concern- 


Ing sales of the material’ from the 


_ claim for. metallurgical purposés 


was. during 1968. ‘More detailed in- 


- formation was also: furnished ‘con- 
cerning sales for nonmetallurgical 
- purposes during that year. Appel- 
_lant’s contention: that, the develop- 


o ment. of a market for: uncommon 


variety: purposes was thwarted be- 


cause of court: action: does not. hold 
up) when ‘we examine the’ facts, as 


-_ will be seen infra. AS shown. by:ex- 
‘hibit N-3, the United States. Dis- 
trict Court, Central District of Cali- 


fornia, in a.,proceeding, United. 


States v. Lichard M. Lease; et al., 
Civil No. 67-1687-F, on J nie 
ary 25, 1968, enjoined Lease, “Hayes, 


and. other- named fo from 


‘removing. material in - excess of 
10,000: ‘tons per: year - beginning 
‘January 1, 1968, and prescribed 
certain conditions to protect the sur- 
face of the claim. This order was 
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ures for slope cciiszatinn : pre- | 
vent erosion and other surface dam- 


_age, but no change was made as to. 


the amount of material that could 
be removed. On July 9, 1968,.the | 


court found that appellant’s lessee. 
_ had failed to take slope stabilization, 


measures and otherwise Tailed. to 
comply with the ‘previous orders, 
and, therefore, ordered the de-— 


fendants to cease operations until - 


further order of the court. 
These facts as to the court. action | 

in this case may be compared. with 

those in Barrows v. Hickel, 447 


F.2d 80 (9th Cir. 197 15 where all 
_ mining operations for sand, and | 


gravel were prohibited by a ‘court 
injunction although ~ exploration 
was allowed. In response to a con- | 
tention that the “inj junction © ‘pre- 
vented a showing” ‘of continued 


marketability and thus’ automati- | 
cally invalidated ‘the’ claim, - the 
court found the contention to be 

“meritless. It. stated at 84: | 


* + # Although ‘the temporary injune- | 
tion previously entered by the District” 


Court prevented any mining activities By 


appellants . -during: the: pendency’ of. this. . 


appeal, -we held in. ah earlier: decision — 
that the loss of a market for the. sand — 
and gravel resulting from. the injunction 


could not be permitted to prejudice ap- 
pellants’ asserted rights to: the Grout 
Creek claim. Unitéd: States. v, Barrows, 
404. F.2d 749: -752 (9th. Cir. .: aaa cert. 
den., 394 U.S. 974. (1969). 


In the present: case,: sposlent: was 
not completely prevented from re- 
moving material fromthe claim 
modified April 10, 1968 (Ex. N-2), : 
requiring further protective meas- 


until he failed to comply with the 
court’s’ orders for protecting’ the 
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surface. Until then he could have 
‘removed a sufficient amount of 
‘material ‘to establish its market- 
ability for. 
“purposes. | 
7 Appellant contends that the hear- 
Ing examiner’s finding that there is 
“an insufficient market for the dolo- 
‘mite for metallurgical uses is not 
‘supported and relies on testimony 
by a, Government witness. This 
‘testimony was to. the effect that the 
Los Angeles. area market, where 
‘appellant might be competitive be- 
“cause of accessibility, needed only a 
total of approximately. 10. 000 tons 
8, year. of carbonate rock and most 


of this was being met. by sales of 


limestone for. foundry purposes, 


with. additional uses by steel com-— 


Panies, whose supplies: are being 1 met 


: “sources ee IL Tr. 101-108). ‘This 
testimony was, adequate. to establish 
prima, facie. that there was little 
market for. the. material and what 


_ Market existed was being met from | 


“was hee upon the contestee to. show 
: by a preponderance of:the evidence 


at a profit for ‘uncommon ‘variety 
“purposes. Cf. Foster ¥. Seaton, O71 
F.2d. 836 (D. C...Cir, 1959). This 
-burden has not. been. met.’ | 
“Much of: appellant’s own evidence 
supports the testimony ‘of the For- 
-est Service’s witness on marketabil- 
ity: and, indeed, raises a question as 
to: whether: the dolomite meets in- 
-dustrial standards for some of the 


“aneommen °: variety : purposes: for 
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“aah appellant alleges it is 
valuable. a. | 

_ Although the: eeordl shows that 
attempts were made prior to 1968 
to market the, dolomite from the 


‘claim for glassmaking or other spe- 


cial industrial purposes, nothing 
shows that such attempts were suc- 
cessful or economically feasible. 
The real crux of appellant’s con- 
tention that he profitably marketed 
and sold dolomite from the claims — 
and at a higher profit:than the sales - 
for the common. variety purposes is 
based upon exhibit L, an alleged 


summary of the tonnages and profits: 
from. the sales of dolomite: during 
_the period the court injunction was — 
in effect in 1968. He contends that. 


this: summary, after certain com- 


‘putations: are. made, demonstrates 


‘that the:sales: for metallurgical pur- 


Po cae 18 Eperene of the 


wo) ateyaces a 





- “eFor eats appellant contends that the 


_ material is suitable for use by: steel com-. 
‘panies in making steel. ‘However, ‘each steel 
company has - certain, Specifications . for lime- 


stone and ‘dolomite’ ‘products. Exhibit. P-2 is | 
-a letter: of: June: 23,. “1966, fromthe Kaiser 


_ Steel Corporation, to Hayes’ ‘company, TriCity 


Concrete,. stating that it uses only 700 to 800 


- tons’ per month: of raw: dolomite: sized be K 


that the dolomite could be marketed -: % 


"present source unless Hayes’ 
_ equal-to-or- better than.that: source and could 


/ and - was, already satisfied with its 
product was 


be delivered at.a lower cost. Although. exh{bit 
PEt ts Hayes’ reply stating he ‘believed bis 


_ dolomite met. the. requirements: and : could :be 


delivered to IXaiser at Fontana, California, for 
‘$6.20 per‘ton less‘a discount of 20 cents per 


. ton, “10th. ‘proximo”’, .there.isno evidence that 


any dolomite was ever sold to Kaiser. Kaiser 


“had: specified B8-35% ‘CaO, 20 plus' % MzO, 
-and SiO,,minus 1%. 


‘Exhibit 17 submitted’ ‘by 
appellant’ s witness ‘shows an analysis ‘of | 


- erushed' dolomite ' of ‘the: sizé: ‘Kaiser. specified 
of 30, 290 CaO, MgO 20.0%, and 8i0, 1.1%. 

This would not’ meet Kaiser's specifications 
; without upgrading.: None of: the other analyses 


of the dolomite in the record. meets ‘Kaiser’ g 


~ Bpecifications. 
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net: income with only 10 percent, of 
the tonnage sold for such purposes. 

The hearing examiner, at n. 2.in 
| his decision, indicated that. after 


making. corrections in the errors in 


_ the computations and. deducting the 
delivery cost from the:metallurgical 
income category, which was just 

shown. as income, the percentage of 
production and: income from metal- 
lJurgical sales amounts-to approxi- 
mately 10: percent. The hearing ex- 
aminer’s corrections are supported 


by the record and: we believe his con- 


clusion. is more.accurate than ‘ap- 
-pellant’s: computations.. However, 
we, have. found so: many: errors: in 


computations -and:. in’. assumptions: 


swith respect: to exhibit L, that little, 


if any weight, can be given to the al- 


leged suthmary and: what it. pur- 


ports to: show." In our ‘analysis of 


_ 7 The errors: corrected : by the; ‘hearing: exam- 
_ idner by reference to invoice records would 


_‘ehange the tonnage shown ‘for metallurgical 


sales from 1,040,24 to:. 1,139.14 tons and — 


the stated ‘metallurgical gross income from 
$7,927.85 to $7,575:99;:-This' ‘figure ‘does ‘not 


Teflect | the hauling costs. At. $3.85, per: ton: 
for hauling subtracted from this figure, the 


alleged: net: income : (actually, gross: receipts) 
for metallurgical sales would :be $3,190. 3d. 
This would average’ $2 80° alléged net. profit 
(actually, gross: price) per ton. With: harding 
costs computed at $4 per ton, as the record 


‘indicates’ many were,’ ‘the. average ‘figure’ would | 


be» ‘reduced, to. $2. 65... . This. is. closer. to, the 


figures’ ‘testified to by coritestee’s witness in» 


subtracting the hauling’ ‘oharges! from: ithe gross 


price. received for the. metallurgical | sales, 
where. most salés reflected a net’ of $2. 50 ‘to: 


‘$2.65, with a: ' few: later’ ‘Sales ‘et ting’ fio: b. 
mine. price around $2. 85. ‘to: $3 a ton and oue 
sale netting $5. a ton (see ral Tr. 50, 61). 

- Exhibit L: shows the ‘gross. tonnage fox all 
-sales as .10,702.07.: However, our addition , of 
the figures shown in that column totals 
14, 302.07. This would make'the’ percentage’ of 
sales for metallurgical purposes to be nearly 8 


474-598—72——-16 


the evidence Gas the discussion ins 


note 7), we find that except for a 
few sales which approximated or 
‘were 18 cents more than the average 
price received for the nonmetal- 
-lurgical sales and one sale approxi- 


mately $2.23 more per ton, the price 


‘for the metallurgical sales, after 
hauling charges are subtracted, was 
approximately 23 to 37 cents less 


than the average nonmetallurgical 


sales price. 


Appellant. ponteude ars is no 
réquirement in meeting the prudent 


‘man: test’ that the sale of the dolo- 
mite for metallurgical’ purposes be 
more’ profitable than for nonmetal- 
lurgical purposes. Neither did the 
hearing examiner; nor do we estab- 
lish suchia rule. This evaluation of 
the. evidence camels | all of | the 


percent ’ rather . than. the. nearly: 10 percent 
shown on the exhibit, 
“We:must also question the accuracy of the 


gross income shown on exhibit..L.. Appellant 


concedes that, at the hearing, it was brought 


out that. this figure included ‘the price of the 


metallurgical . sales, including the hauling 


eosts. If we subtract. the metallurgical gToss 


sales: price. of $7,575.99 from the $36,302.70 


total. gross income shown on the exhibit, we 
get $28, 726.71 alleged ‘net profit (actually, 
gross receipts). from .nonmetallurgical sales. 
This figure divided. by the 18,162.83 tonnage 


figure. for such‘ sales (achieved by subtracting 
our corrected metallurgical. tonnage from the 
corrected gross tonnage) would result in an 


‘average $2:18 price: per. ton for the nonmetal- 
lurgical. sales. This. figure is much.:too low 


when we compare. it with the other evidence 


in the record by appellant's witnesses. as. to- 
’ the prices received from the nonmetallurgical 


sales. Although exhibit L purports to contain 


a summation of. sales: not shown on- exhibit, 16 


(a copy of. ‘sales records from the claim from 
January 1968 through June 1968), the bulk 
of.. the. nonmetalurgical sales should: ‘be re- 
flected. on that exhibit. Our computation of the. 
figures shown ‘on exhibit 16 reflects: an average 
of approximately. $2.87 per ton price, f:o0.b. the 
mine, received for nonmetallurgical sales dur- 
ing that period. 
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sales.of the material is important 
only for determining whether or not 
the claim can be profitably mined 
for the dolomite for its use for un- 
common variety. purposes. apart 
from the profit that may be attained 
in selling the material for the com- 
mon: variety purposes. In any event, 
it is apparent, contrary to appel- 
_lant’s contentions, that the claim has 
been more profitable for its sales for 
purposes other than the metallurgi- 
cal sales. It is significant in light of 
his contentions concerning the effect 
_ of the court order, that even after 
sthe: order. limited. the: tonnage to; be 
- removed:-from the ‘claim; only ap- 

proximately 8 percent of the ton- 
- nage removed was sold for metal- 
-lurgical purposes rather than non- 


metallurgical purposes (see note 7). 


This belies those contentions. 
‘Exhibit L is also misleading be- 
cause it- does not show.a.true net in- 
come! ‘foure; but’ actually showsonly 
~ gross receipts. An evaluation of the 


costs of the mining operation with 


- expected: returns from the sale of 
the locatable mineral is proper to 
_ determine whether a prudent man 
would expect to develop a valuable 
mine. Adams v. United States, 
supra. No allocation has been made 
on exhibit L for any costs for the 
| equipment and: labor i in making. the 


ie. dolomite salable in the sizes desired. 


_ by the customer. Hayes, appellant’s 
lessee, testified that .as of Decem- 
_ ber 1967 he had made a total invest- 
- ment'of $80,000:on theclaim (II Tr. 
89). He also stated in an‘ affidavit 
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that the equipment on the claim, : 
“six continuous belt conveyors, 3 _ 


sand and gravel screens, a tort 


[?] table, a primary crushing plant, 


an slaciric generating plant and — 


other attached equipment,” had a. 
fair market value in excess of $50,- 
000. This did not include a 2 cubic 
yard Lorain power skiploader and 
hand tools also used (II Tr. 100). 
The amortization of this equipment — 
and labor costs would obviously es- 
tablish:a far different income from 
that given inexhibit L. a 
Appellant does not dispute the 


-hearing:-examiner’s . finding . that. 


there must be‘at least 10: 000 tons of | 


material produced from the claim to’ 


justify a mining operation. This 
finding is supported in the record. 
For example, Hayes testified that a 
mining operation removing 10,000 
tons would-be borderline (Tr. 35). 


The record..does, not show that a@p- 


pellant:. could: market that amount | 


for uncommon. variety purposes or 
meet all the costs of the mining E Op- 


eration by such sales. , 
_ To conclude, the evidence shows : 
that there was ample opportunity | 


for the claimant to establish the 


marketability of the dolomite: for 
uncommon variety. purposes. Al. 
though there was some showing that 
the dolomite could be marketed for 


metallurgical. uses, the ° evidence 


shows that it.could not be marketed : 
at a profit solely for such uses. As” 
United: States v.. Coleman, . SUPT Uy 


indicates, profitability is important 
‘in applying the prudent man test. 
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ane 22, 1972 — 


: We find the heave examiner cor- 


3 rectly concluded that there was not 
B discovery of a valuable mineral 


deposit. locatable under the mining 


"Jaws, and properly declar ed. the 
7 given to the state selection for those | 
- lands, | 


claim to be null and void. 4 
- Accordingly, pursuant to the au- 
' thority delegated to the Board of 


Land. Appeals by the Secretary of | 


. the Interior (211 DM 13.5; 35. E.R. 


7 12081), the hearing examiner's de- 


cision. ds adiirmed: 
‘ OAN’ vB. “Trroxcesox 1 M ember. 
| We CONCUR: 


Marcin Riv, u ember. 7 


7 Epwaxo w. ‘Srumeixe, Member. | 


ss STATE OF ALASKA 
KENNETH D. MAKEPEACE | 


6 IBLA 58. | _— 
- Decided M. ay 22, 1972 


& ea from. a aeciaou (AA 708) by 
Office of Appeals and Hearings, Bureau 
of Land Management,. denying state 


selection application. to the extent of 
Jand embraced in homestead: ~ appli- 


cation, - 


--Rever sed and remanded. 


Alaska: Tend Grants. andi Selections: | 
Applications—Applications and En- 


tries: 
ries? 


_ Filing—Applications and. En- 


A Homéstsena’ application must be re 


7 jected when filed at time when the 


- Land Management, 


| eee Records— - 
rs State Selections — : 


Master Title. Plat ; in. the local Bureau of 
Land Management office shows prima 
facie that the lands are embraced in — 
a state selection application and the serial 


_Tegister sheet, referred to on the plat, — 


shows that tentative approval has -been - 


APPEARANCES: William A Par 
for the appellant; J as P, Palmer for 
the appellee.. | 


OPINION BY MR. PISHMAN 


_ INTERIOR BOARD OF LAND 


APPE ALS 


The State of Alaska has appealed - 
from a decision of the Office of 
Appeals and Hearings, Bureau of | 
| dated Au- 
gust 29, 1969, which reversed:a deci- 


~ sion of the Anchor age district and 


land office, dated February 15, 1967, 


rejecting the second ‘homestead - 
entry application (AA 706) of | 
_ Kenneth: D. Makepeace’ for the 
SYSWY, sec. 23, andthe NY4NWY, - 
sec. 26, T. 7 N., R. 12 W:,:S.M. filed 
_on February 2, 1967. 


The stated reason in the. ieag. 


office decision for rejecting the 
-homestead application was that the 
~ land office records “*. * * show the 
lands to be included in the. state 
selection: 
050580. The ‘regulations 4 in'43 CFR 
2992,9-5 (b) (1970), provide: that 
the filing of the state selection ap- 
plication segregates the land: from 


application, © “Anchorage 


all further. ‘appropriation ‘based » 
upon: application. or : settlement: and - 


; location.” 


302 


Mr. Makepeace appealed | from 
the rejection of his homestead ap- 
plication to the Director, Bureau of 

Land Management, contending tle 


land office was'in er ror because: (1). 
A-050580 — was_ 


state selection — 
premature; (2) state selection 
A-050580 did not include the lands 
in his application for a second 
homestead entry; (8). the State of 
Alaska, in other cases, had stated 


that the State’s filmg is not’ in-— 


tended:to attach where a valid entry 
is: relinquished and. subsequently 
filed upon; (4) the state selection 
was filed on November 17, 1959, and 
‘amended on August 16, 1962, when 
the lands in question. ‘tout: not 


validly be selected, as they were . 


withdrawn from all forms of ap- 
propriation because they were em- 
braced in a prior existing home- 
stead entry, A-047600, ‘phigh: lands 


‘were not restored to the histor ical 


index in the land’ office until Janu- 
ary 20, 19651;-(5) the state selec- 
~ tion expressly excluded the lands 
described in his application-in that 
it “excluded any prior valid rights, 
‘claims or patented lands,” and at 
the time of selection the lands in 
issue were in the existing’ prior 
valid homestead: entry A-047600; 


‘and: (6) on the date his homestead 


entry application was filed, Febru- 
ary 9%, 1967, the lands were ‘in 


the public domain available ‘for 


homestead: entry and not segre- 


gated. by state selection eee 


| A-050580.- 


1The. pcbed discloses the heiestenae entry 
was closed. on Jauary 20, 1965, and noted on 
_ the historical index on January 26, 1965. 
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filed — 
chorage 050580, under the Act of 
July 28, 1956, 70. Stat. 709, 711, 712, 
as stipplémented by the Alaska 
Statehood Act of July 7, 1958, 72 — 
‘Stat. 889-343; 48 U.S.C., Chap. 2, 
at pp..11719, 11720 (1970). 


- ship. 
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~The record shows that on Novem- _ 
ber 17, 1959, the State of Alaska | 
soloetion application An- 


The original selection application 


did not.expressly describe the S1%4 


SW141,:sec...23, and the NI4ANW1, 


sec. 26, T. 7 N., R12 Wi, S.M.:Nor 
were these lands expressly described. 
in the amended: application: filed on. 
‘August 16, 1962, which described 


other lands: in the aforesaid’ town- 
The following , month , the 
amendment was corrected to em- 
br ace thé entire township; excluding 
“any prior valid rights, claims or 
patented lands.” — | 
The Office of Appeals. and Hear- . 
ings, acting for the Director, Bu-. 
reau of Land Management, held 
that “since there: was a valid exist- 
ing right attached to the subject. 


land: at the time -[of: filing the -se-_ 
- lection application], z.e., the allowed _ 
homestead entry, Anchorage 047600 


this land was: omitted from: the: se- 
lection. by. the language in the 
State’s amendment application.’ 
The decision further held that the 
State had not filed a new applica- 


tion ‘nor amended the original ap- 


plication to include the: lands in is- — 
sue after they. became available for 


solection, é.¢. after-the cancellation — 


of the previous homestead entry was 
noted on, the. historical index. in the 
lend office on J anuary: 20, 1965, and — 
it did not appear that such a new 


39147 — 


or eee nie for selection 
had been filed by the State up to 
— that time. 


The decision referr ed ia 2, itt 


of July 380,.1963, by the Director, 


Alaska, Dep artment of Natural Re- 


sources, addressed: to the. Bureau's 
_ State Director , regarding the State. 


of Aiaska. blanket selections cover- 


ing alll available lands in a given 
area, The letter was concerned - with. 


the phrase 
| valid rights, 


“excluding any prior 
claims or patented 


lands” and ihe, segregative effect 


of. such blanket Selections, which 
stated: | | 


On. those seieetions ene: State has. hereto- 


fore blanketed and. which are. now. pend- 


ing the State’ Ss, filing is niot. intended to 
attach in cases where a. valid entry is 
relinquished and subsequently filed upon. 


With: respect to a letter dated 
March 1,:1966, by the Director, 


Alaska Department of Natural Re- 


sources, which specifically retracted. 
the 1968 letter, the Office of Appeals 
and Hearings held that the 1963 let- 
ter left no question as to'the State’s. 
intention to exclude those lands’ 


from state selection A-050580 or its 
1962 amendment, and further held 
that the 1966 letter could not retro- 
actively change the wording « or the 


intent of the State’ Ss. amended selec- 


tion application? 


The Office of Appeals and ‘Hear- 
- ings observed there was publication. 
- of the ‘Proposed selection, of ape 


. | 2 The Office. of Appeal and aeasiies cor- 
-ectly held that the 1966 letter could not. 


change the state’ s application on a retroactive 
‘basis. As shown, infra, it possibly could oper- 
ate prospectively as an amendment as of the 
date of its filing. 
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lands by the State teste after the os 
filing of the amended application. 
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It held, since: the lands in issue 
were expressly excluded from the © 
amended selection application by 


reason of its. inclusion in a valid 


entry, the publication of the notice - 
while the entry was still valid could 
have no effect. After summarizing 
the administrative and judicial his- 
tory of the Kalerak case,5 it found 
the .case at bar distinctly different 
factually from Kalerak in that the 
State never had selected the lands 


in issue. 


The decision went on. to distin- 
guish the case at hand from John 
Gonzales, A-80604. (September 26, 
1968), pointing out that in Gon-. 


gales, notices of publication were 


published by the State after the 
lands became available for appro- 
priation which notices were con- 


— sidered as reassertions of the State’s 


selection which effectively segre- 
gated the land from further appro- 
priation by application or settle- 


meut. The Bureau’s decision held in 


the instant case there have been no 
notices published in connection with 
the lands subsequent to their resto- 


ration to the public. domain, and, 


accordingly, any right or interest: 
the State might have intended to — 
claim was not reasserted or reaf- 
firmed by the Phen of notice. 


3The State of Alaska, Andrew J. Kalerak, 
Jr., 73 1.D. 1 (1966) ; reversed in Malerak y, 
Udail, Civil No. A-35-66 (D. Alaska 1966) ; 
reversed in Udall v. Kalerak, 396 F.2d 746 
(9th Cir. 1968), cert. denied, 393 US. 1118 
(1969). 

4Gonzales has a suit oaiaine in the United 
States District Court of the District of Alaska, ‘ 
Civil No. A-128-68. 
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The Bureau also noted that sub- 
-sequent.to the notation of the can- 
cellation on the land office records 


of homestead entry, Anchorage 


047600, and without any request on 
_ the part of the State, the Anchorage 
land office decision of October 25, 
1966, declared the lands in issue, 


among other lands, all descr ibed by 


_ legal description, as being proper 
for selection, and tentatively ap- 
_ proved the selection of these lands 
under the selection application, 
| Anchorage 050580. It held that 


‘there is no evidence in the record © 


showing that the State was re- 
quested to, or had published, notices 
in accordance with that decision 
| pointing out that the action taken 
by the land office i in this regard was 
appar ently in accordance with the 
Department’s | regulation 43 CFR 
2929.9-4(d) (1967), now 43 CFR 
2627.3 (d) (1972). It observed that 


the Department. has held that the. 


tentative approval by the land office 
of a State selection serves to pass 
equitable title to the selected lands 
to the State, citing Charles 


_ Schraier, Robert. Se hasloa: et al., 
A-30814, A-30816 (November 21, 


1967). It found that this ruling 
would prevail only where, prior to 
the tentative approval by the land 
office, the State had-in fact made a 
proper selection of the lands in- 
volved, and it held that such was 
not: the case here. 
The. Bur eau’s decision further 
held that even had the original or 
amended selection applications in- 
cluded the land in issue, they could 
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have no segregative effect with re- _ 


respect thereto and should have — 
been rejected as to such land. it ex- 
plained that at the time the appli- 


cations were filed the lands were em- 


braced in a valid existing homestead — 
entry not subject to selection by the 
State, because they were not vacant, 

unappropriated | : 
public lands within the purview of 

section 6(b) of the Alaska State-— 
hood Act, supra, and the regulations 
thereunder, 43 CFR 2229.9-4(a) 


(1967), now 48 CFR 2627 £0) - 


(1972). | 
We need not decide whether the 
letter of March 1, 1966, from the 


State operated asan amendment to 
the ‘State’s selection application. 


The decision of the Bureau found — 
that: because the 1966 letter could 
not have retroactive effect, it has no _ 


effect. As of the time the letter of. 


March 1, 1966, was filed, the lands 
in issue were not withdrawn or ap- 
propriated and there was no-record 


notation precluding the State’s ap~ 


plication.’ Therefore, if indeed the 
letter constituted an amendment of © 
the application, U doll v. Kalerak, 
396 F.2d 746, 748 (9th Cir. 1968) 3 
supports our conclusion that the let-~ _ 
ter of March 1, 1966, could pees | 
as an amendment: : | 


In view of Alaska’s intent in this ae 7 


gard, and the lack of prejudice to plain; = 
tiffs inasmuch as they had notice of Alas- 


ka’s claim to all such lands before they . 


tendered their claims, the Secretary did 


HOt abuse his discretion in Hmocepane the ; 


. 5 Makepeace’s enplitation was filed “Febru: S, 
ary 3 1967 and stated that residence had not a 
been established on the land. ; 


and unreserved 
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_ duispamionts as a fail reassertion of 


: Alaska’s original application.® ls 


It is noteworthy that the Office 
of Appeals and Hearings in essence — 


considered that the lands in issue 


were not subject. to application by 
the State of Alaska while they were 
affected by. a notation of the exis- 
~ tence of homestead entry, Anchor- 


age 047600. 
We agree with that basi nah. 


See State of Arizona, 55 ID. 245, 


246 (1935) ; Keating, et al. v. Doll, 
48 L.D. 199 (1921) ; Youngblood v. 
State of New Mexico, 46 L.D. 109 


(1917) cf. Hastings and. Dakota — 
RR. Company v. Whitney, 182 U.S. 


357, 360-3864 (1889); Joyce A. 


— Cabot,. Allen B. Cabot, Walter G. 
Davis, et al., 63 I.D. 122 (1956) ; 


RR. B. Whitaker, Mrs. Jacqueline 
Anderson, 63 I.D. 124 (1956) ; Stace 
of Arizona, 55 I.D. 249 (1985). 


— California and Oregon Land Co. 


v. Hulten and Hunnicutt, 46 L. oe 55, 
57 (1917), holds:. 


_* *® * [tlhe orderly “administration of. 


the land laws forbids-any departure by 
- the Department from the salutary rule 
that. land segregated fromthe public do- 
main, whether by ‘patent, reservation, 
entry, selection, or otherwise, is not sub- 


ject to settlement or any other form of 


appropriation until its restoration to the 
public domain is noted upon the records 
of the local land office. * * * 


See Earl Crecelouis A all, 58 I. D; 
557, 560 (1943); Cf. Stewart v. 


Peterson, 28 L.D. 515, 519 (1899). 





—— 


8 Although concededly the case at bar differs. 


from Kalerak in that in the former the first 
manifestation of interest in the lands in issue 


was the letter of March 1,.1966, this is not 


seemed to be a significant line of demarcation. 
For the purposes of this decision, the letter 
of March 1, 1966 need not be construed as a> 
revival of any Breexiseing application. 
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As pointed out in? abot, supra at 
123, whether the outstanding record 
appropriation is void or vordabled is: 
immaterial. If such appropriation: 
is outstanding on the tract books,.. 


the land is not subject to further ap- 


propriation, citing Martin Judge,. 
49 L.D. 171 (1922). See Sarah Ann 
Christie, 3 IBLA 7 (July 6, 1971); 
George E. Conley, 1 IBLA RT 
(January 13, 1971). ee: 


It is true that in Kalerak v. Udall,. 


Civil A-35-66, U.S.D.c. Alaska,. 


October 20, 1966, the United States: 
District Court found that the ap- 


plication of the State of Alaska. a 
filed while the lands were with-- 


a te 


drawn, “* * * was a nullity | 
and “* * * [t]he so-called amend-- 
ments, or additional selections dur--_ 
ing the 90- day period [restoration: 


preference right period for the State 


to file selections], which did not em-- 
brace the Jands selected on Jan-- 
uary 8, 1963 [at which time the: 


jands were withdrawn], did not: 


serve to validate the pace void 


selection. ” 


The. aiceac-& court, did. ae ae _ 


ie itself specifically to the Cabot 


doctrine spelled out above, but im- 


plicitly it did not regard that doc--. | 


trine as having any force. _ | 
However, the United States Court: 


of Appeals for the 9th Circuit de- 
cision in Halerak, at 396 F.2d 748,. 


reversed the district court decision: 
on the issue of the amendments and’ — 
stated : | ~. * 


We need’ not aecide: whether the. ies 
trict court erred in declining to. accept. 


the Secretary’s alternative ruling that. 
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Alaska’s original application, even if de- 
fective, accomplished a segregation of 
jands which prevented plaintiffs trom 
acquiring rights therein while the seg- 
‘regation remained in effect. 


We adhere to the Cabot doctrine 


that an entry outstanding on the 
proper records of the land office, 
even though the entry may be void 
Or voidable precludes the appropri- 
ation of the land until it is:canceled 
-on such records. We now proceed 
to consider the impact of the land 
office records as of the date the ap- 


pellee filed his homestead applica- 


tion, 2.¢e., February 2, 1967. 
_ We.do not have definitive data 


as of February 2, 1967. However, the 


: “Master Title Plat” dated March 17, 

1967, covering “Land -and Gen. 
eral Titles” for the township in issue 
“bears a notation “SS. A. 0505 80. 


Amend, 8/16/1962 to include entire 
3 ‘Tp. subject to valid rights, claims - 


Or patented lands.” — 


This notation, standing dai 
would seem to have segregated the 


‘ands in issue from the. filing of the 
appellee’s homestead application. 


However, the historical index for 


‘the township shows that the lands 


in issue had been embraced in home- 


-stead entry, A 047600, from June 24, 
1959, ancl its termination’ was posted 
-on the records on January. 26, 1965. 
“Thus reading the two records in 


pare materia, 1: would seem. that the. 


1962 application of the State did not 
-affect. the. lands in issue, since the 
lands in issue were appropriated by 
‘the record of the homestead entry 
and were not subject to application 
_ by the State. See Zodges v. Colcord, 
193 U.S. 192, 194-196 (1904) ; Cali- 
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| fornia and Oregon Land Co. VY. 


Hulen and H unnicutt, supra. | 

Nor is the State’s amendment of 
March 1, 1966, reflected on. the 
master title plat or on the historical 
index, or even on the serial register 
sheet for the state selection applica- 
tion. However, that serial register 
sheet shows that on October 25, 
1966, tentative approval of the state 
selection was given as to the lands 
In issue, 

Thus, it appears that on Pe 
ary 2, 1967, the plat showed prima 
facie that the lands in issue were 
embraced in the state selection ap- 
plication. It is.true that the histori- 
cal index shows a homestead entry 
affecting the lands in issue, but fur- 
ther reference to the serial register 
sheet of the state selection applica- 
tion, whose number. was shown on 


the plat,-would have demonstrated 


the appropriation of the land. — 

‘Either on the-basis of the prima 
facie appropriation: of the land 
shown by the:plat or.on the basis of 
the plat, ‘historical index, and serial 
register sheet of ‘the state selection 
application, the Jand office records 
reflected -the appropriation: of the 
lands in issue. 

We believe that ie proper filing 
of the homestead application cannot 
be predicated on a “nick and choose 
basis,” é.¢., an assertion by the ap- 
pellee. that he relied upon the plat 
and historical index to the exclusion 
of the state selection serial register 
sheet, particularly where the plat-re- 
ferred to the state selection applica- 
tion. C i Southwestern Petroleum 
Corp. v. Udall, 361 F, 2d 650, 657 


397) 


UTAH. POWER AND LIGHT COMPANY 


397 


M ay 22, 1972 


10th Cir. 1966), affirming 71 ID. 
206 (1964). 

In sum, the Bureau aon cor- 
rectly applied the notation: rule to 


“preclude the filing of the state selec- 


tion application when the land’-was 
affected by a homestead entry. AS 


pointed.out. above, the rule is prop-- 


_ erly also applied to. appellee’s home- 
stead’ application, filed at' a time 
when the records reflected the ten- 
tative approval: of the outstanding 
state selection, regardless of 


whether that, selection was valid, | 


void, or voidable. : 

_ Therefore, pursuant to: fhe au- 
thority delegated to the Board of 
Land. Appeals. by the Secretary of 

the Interior (211 DM 13. 53.35. FR. 
12081), the decision. aevedied! from 
is reversed and the cases are re- 
mianded to the Bureau of Land Man- 
agement for action consistent with 
this decision. _ — 


| Faepenic. Prsstcan, M ember. 
We CoNcUR: Hos. “ed : 
Joan: B: Tisomrson, i ember. 
Doveras E. Elenrrquzs, uw ember. 


va POWER AND LIGHT 
“COMPANY 
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Appeal from decision (9181, Group 
«876, Idaho) by the. Chief, Division of 
Cadastral Survey, Bureau of Land 
Management, dismissing’ - protest 
against the acceptance of a plat of 
survey. 


“Decided May 22, 1978 


- Hearing ordered. 


Boundaries—Patents of Public Lands: 
Generally—-Public Lands: Riparian 
Rights—Surveys of Public Lands: 
Generally 


‘In determining what. land is conveyed 


under patents or grants of public land 
bordering on a meandered body of water, 
the general rule is that the waterline it- 
self, not the meander line, constitutes the — 
boundary except where there is fraud or 
gross error shown. in the survey of the 
lines: or where the. facts and circum- 
stances. disclosed an intention to limit & 
grant | or conveyance to the actual 
traverse lines. 


Secretary of the Interior—Surveys of - 


Public Lands: Generally—Surveys of 


Public Lands: Authority to Make - 


The Secretary’ of the Interior is au- 
thorized, and is under a duty, to consider 
and-determine what lands are public 
lands. and. to extend. or correct the: sur- . 
veys of public lands, . as necessary, to in- 
clude lands omitted from earlier aoe 


Federal Employees and Officers: Au-- 
thority. to Bind Government—Surveys 
of Public Lands: Generally — | 


The: action. or . inaction. of Department 
employees: cannot under the doctrines of 
estoppel or laches bar ‘the. Secretary of 
the Interior and his delegates from. dis- 
charging their duty to determine if public: 
lands have been omitted from.an original 
survey and to. survey those lands found. 
to. have been omitted. 


‘Rules: of Practice: ore Hear- 
ings—Rules: of Practice: Heazings— 
Surveys of Public Lands: Generally 


Although there is no right to a formal 
hearing on a. protest. against: an omitted. 
lands survey, the Board of Land ‘Appeals. 
may, in its discretion, order a hearing on: 
the factual issues: where wa rranted ee 
the: circumstances. | 
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APPEARANCES: Terry L. Crapo, | 
Holden, Holden, Kidwell, Hahn and 


Crapo, Idaho Falls, Idaho, attorneys 
tor appellant, 


OPINION. BY : 
- MRS. THOMPSON 


INTERIOR BOARD OF LAND 
| APPEALS 


‘This | is an appeal by the Utah 


Power and. Light Company from a 


decision dated May 20, 1969; where- 
‘by the Chief, Division of Cadastral 
Survey, Bureau of Land Manage- 


ment, dismissed the appellant’s pro- - 
‘test against the Bureau’s acceptance 


on November 22, 1968, of the plat of 
survey of certain lendle in sections 


15 and 16, T. 1 N., R. 37 E., Boise. 


--Mer., Idaho, along the Suake River, 


purportedly amitted from the orig- | 
inal survey of ‘that township ap- 


| proved. on August 25, 1877. 
The record shows that on Febru- 
ary 5, 1969, a notice of acceptance 
of the more recent plat and the pro- 
posed official filing of it in the Idaho 
‘land office was published in the Fed- 
eral Register, 34 ELR. 17384. The 


further notice. 34 E.R. 5447 (March 
13, 1969). 

| -- Sppalliiit; filed a protest against 
survey on March 13, 1969, alleging 
that 1t owns lands bordering on the 


Snake River and that the effect of 


the resurvey is to oa it of ouch 
lands, Pa bring Byres he 
_ There. is no. ‘apparent disagree- 
ment among the parties with the 
following statement of facts as set 
7 forth i in the decision appealed from: 
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The exterior iegunaaes subdivisional . 


‘lines, and meanders of the Snake River in 


T. 1 N., R. 87 E., B.M., were originally 


| surveyed by John B. David, Deputy Sur- 


yeyor, in 1877, under a contract dated — 
October 23, 1876. The plat representing | 
these surveys was approved by the Sur- — 


_veyor General of Idaho on August 25, 
- 1877. Patents ‘based upon this plat were — 
_issned to Andrew ‘T. Lawrence for lot 2 | 


and W% Sw14, section 15, this town- 
ship, under Final Certificate No. 467, 
Blackfoot Land Office, on July 18, 1893 
and to Jannet Kerr for lot 3, section 15, 
and lots 5 and 6 of section:16, this:town- 
ship, under Final Certificate No. 590, 
Blackfoot Land Office, on October 24, 


1894. Section 16, as it is shown on the 


1887 plat, went to the State of Idaho ag 


a Common School Grant under the State- | 
hood Act of J. uly 3, 1890 (26 Stat. 215). 
.It appears that, through a chain of title, 


the Utah Power and Light Co. has ac-— 


quired the lands described. as lots 2 and ~ 
8; section 15, and, lots 1 amd:2, section _ 


16. | 

The company’s protest, was con- 
sidered by the Bureau as relating 
to the dependent resurvey of sec- | 
tions 15 and 16, T. 1 N., R. 37 E., - 
B.M., and the showing of omitted 


lands along the Snake River front- 
‘ing on lot 2, section 15 and lots 1 


and: 2, section 16. Lot 3, section 15, 


- proposed filing. was:suspended until is unaffected by the Tesurvey ine 


“question. 


_ According to the records, the Bu- 
reau of Land Management in Ap- 


ril 1961 ordered an investigation 


and a conditional survey of land. 


purportedly omitted from prior sur- 


veys in T. 1 N., R. 37 E., BM, 
Idaho, among other townships. As 
stated in the decision below: 

The purpose of the investigation: and: 


survey was to determine whether there 
are areas of land between the original 


meanders of the Snake River which are 


rector, 
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Atay on kia 


actually islands separated from the main- | 


land by channels of the river and which 
existed as land above the ordinary high- 
water mark of the river on July 3, 1890, 
when. Idaho was admitted to the Union, 


and whether there are other areas of. 
Jand between the original meanders . 


which were omitted from the original 
_ survey “by reason of STOSS, erroneous: lo- 
cation or by fraud. an | 


The aan Suid in ade-_ 


. termination that along.certain por- 


tions of the Snake River there are 
lands omitted from the original sur- 


vey of the Snake River in sections 
‘15 and 16 in T.1N,, R. STE, B.M., 
among others. 

Plats of survey describing ot. 99 
acres of omitted land in section 15 
and 70.80 acres of omitted land in 
‘section 16, T. 1 N., R. 37. E:, B.M., 
were. accepted in behalf of the Di- 
-Bureau of Land Manage- 
ment, on October 99,1968. 


The Bureaw’s decision. stated that: 
according to the official plat of sur-_ 
vey approved August 25, 1877, the 


area, of the lots under considera- 


7 tion nae to the patentees were: 


oe ag Acres 

= ‘SeeHon 15, lot Site al et 380. 48 
Section 16, lot 1_---.--._------- 42. 14 
Section 16, TOG gee, ASD 
1 ti ee “115. 82 


7 The decision also stated that ac- 
_ cording ito the plat of survey ac- 
_ cepted on October 22, 1968, there are 


a areas of land opposite the above de- 


- seribed lands lying between the east 


meander line or left barik of the 
Snake River as shown. on the 1877 : 


plat, and the actual east bank of the 


-yiver as represented on the 1968 


“ plat, ‘to the ene extent : 


. bs : Acres 
Opposite Lot 2 2, sec. “15—lot 5. 12. 66 





Opposite Lot 1, sec. 16—lot 8_---_- 8. 80 
| Opposite Lot 2, sec. 16—lot 9___-~ 19,59 | 
Total Rie Leen er aoe: 41.05— 


No omitted land is represented as being 
opposite lot 8, section 15. [Lot 3 is along 
the west or right pank of the Snake 
River. ] 


The Barna decision noted that, 
disregarding lot 3, section. 15, the 


total patented acreage of lot 2, sec- 


tion 15 and lots 1 and 2, section 16, 


is 115.82 acres, and the total area of | 
omitted lands lying opposite these 
lots, as shown on the 1968 plats, is 


41.05 acres. [An omission of 35.48. _ 


percent. ] In comparing the entire 


acreage of omitted lands with the 


entire acreage of adjoming patented 
‘lands in each section, it pointed out 

there are 21.99 acres of omitted — 
lands fronting on 55. 85 acres. ad-— 
| joining patented lands in-section 15, 


an omission of 39. percent, and theta 


are 70.80 acres of omitted land 
fronting on 96.97 acres of adj oining | 
patented land in section 16, an omis- 
sion of 73 percent. In. addition to 
concluding that the omission of — 
lands was. significant to show the 


original survey did not correctly 


“meander the river and resulted in 
fraud upon the Government, the de- 
cision stated the following facts 
, demonstrate that this stretch of the 
river was not correctly meandered : 


During the investigation. and survey 


represented on the 1968 plat, it was found . 


that the omitted lands averaged 10 feet 
above the surface of the Snake River in | 


section 15 and 20 feet above the river sur- 


face in section 16, iand are about the same 


| elevation as other lands fronting on the 
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river in these sections not claimed 5 be 
omitted. With the exception of some canal 
work on the east side of the river in these 
sections, there is no evidence that the 
course of the river has ‘substantially 
changed from its present location by ero- 
‘gion or accretion since the original sur- 
vey in 1877. by 


There are two maj or thr sts to 


| appellant’s contentions on appeal 


from the Bureau’s decision. The 
first. relates to this departments 
authority to conduct the survey of 


the omitted lands; the second relates. 


to the sufficiency of the facts to sup- 
port the sur vey. Appellant has also 
| requested a hearing. — 


‘On the first point appellant ae | 


| tends that regardless of the meander 
line established by the 1877 survey, 


- the true boundary of its property i is. 
the Snake River. In. determining 
what land is conveyed under pat-— 


ents or grants bordering on a mean- 


dered body of water the general rule 


is,that meander lines are not to be 
treated as boundaries, their purpose 


being to produce an average defini- 


tion of the sinuosities of the body of 
water “closely appr oximating to the 


truth as to the quantity.of wpland _ 
will serve as.the boundary of a con- — 
veyance: or grant, rather than a _ 
water body: namely, where there 1s _ 

. (4) fraud or (2) gross error. shown 
in the survey, or (3) where the facts 
and circumstances disclose an inten-- = 


contained | in the fractional lots bor- 


dering on the lake or stream,” 


M ttchell v. Smale, 140 U.S. 406, 413 
: (1891). Rather, the lake or stream 


itself is the true boundary. See also_ 


United States v. Lane, et. al., 260 
US. 662 (1923) ; Railroad Gomme 
pany Vv. Schurmeir, ics U.S. a 
Wall.) 272 (1868). | 

_ There are exceptions: to the gen- 
oral rule that the water body rather 


than the méander line is the bound- | 


ary. In Mitchell vy, Smale, supra, at 
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| “413, the irene Court indicated 
that. where there was mistake or | 
fraud in the survey the Government. 
is not bound and.the survey can be 
corrected..In Lee Wilson & Com- 
pany v. United States, 245 U.S. 24, 
29 (1917), the Court indicated that 
where through fraud or error a 


meander line is mistakenly run, ri- 


parian rights do-not attach because 
the existence of the body. of -water 
-upon which they depend does not 


exist, and the Land Department. 


(now Department of the Interior) 


has power to survey the excluded 


area aid to dispose of itlawfully.In 
Producers Oil Co. v. Hanzen, 238 
ORs 325, 339 (1915), the Court dis- 

cussed the general rule but then 


stated : 


les a a ha circumstances: may be 


examined and if they. affirmatively dis- 


close an intention to limit. the ‘grant to 
actual traverse | lines, . these must be 
treated as definite boundaries. It does 
not necessarily follow from: the ‘presence: 


Of. meanders: that a fractional . section 


borders a body of. water and: that a pat- 


ent thereto confers riparian rights. 


“These. decisions establish three ee 


situations in which meander lines 


tion to limit a grant or conveyance | 
to the actual traverse lines. Clearly 
there is authority of the Secretary 


ofthe Interior to determine whether 


these situations obtain. Indeed, the 
Secretary of the Interior has a duty 
to determine what lands ‘are penne — 
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: lands, aad to stadia or correct. the 


surveys of public lands, as necessary, 
to include lands omitted from ear- 


lier surveys. Kirwan v. Murphy, 189 
U.S. 35, 54 (1908); Burt A. Wac-- 


kerti, et al., 73 I.D. 280 (1966)*; 
State of Oregon, 60 1.D. 314 (1949). 


- Nevertheless, appellant contends 
that this Department. is barred 
from exercising such authority. in. 


this. case under the doctrine of es- 
toppel because of the conduct of De- 


-partmental employees, beginning 


with the original surveyor and con- 
tinuing with other employees who 
allegedly carried out flood control, 
reclamation and irrigation. projects 
which reduced the flow of the Snake 


River from that in 1877, thereby. 


lowering the mean high water line, 
causing the existence of the lands 


now claimed by the Bureau to. have. 
been omitted from the 1877 survey.. 
It-.also contends the. doctrine of 
—Jaches bars: this Department from. 
making. the resurvey due .to: the 


Jenoth of time ‘between the original 


survey and the resurvey and because 


appellant and its predecessors have 
expended substantial -sums ..of 
money. in improving the land, rely- 


‘ing’ on, the patents and grants as 


| extending . the ‘boundary: ‘to the 
Snake River. | 


. The action or ivaction of Depart: 
mental employees cannot under doc- 
~trines. of estoppel and. laches: bar 


: LA ‘suit aviige from. this aecieion is a 
-Tently. pending. in the. Federal . District Court 
 -for the District. of Idaho, Burt & Lueva G. 


Waekerli, et al. ve Stewart Udall, et al., Civil 
“No. 1-66-92. ‘Fhe decision involves a protest 


' against the survey of omitted lands along the. 


Snake ‘River in the township north of | . the 
«township i in this ease. 


AND LIGHT COMPANY 
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— this Department. an cine 


its duty to determine what lands.are 
public lands and what lands have 
been omitted from the original sur-_ 
vey. The fact that administrative 
officers have mistakenly treated. an. 


area as subject to riparian rights 


of. abutting owners does not estop. 
the Government from surveying the 
lands as public lands and disposing 
of them after it discovers the mis- 


take. Lee Wilson & Co. v. United 


States, supra. As stated by the Su- 
preme Court in United States v. 
California, 3382 U.S. 19, 40 (1947) ; 
involving the aameey of . sub- 


merged lands on the continental 


shelf: 


* * * The Government, which holds 
its interests here as elsewhere in trust 
for all the people, is not to be deprived 
of those interests by the ordinary court 
rules designed particularly for private — 
disputes over individually owned pieces 
of property - and officers who have no 
authority. at all to dispose of Govern- 
ment property cannot by. their. conduct 
cause the Government to lose its valua- 
ble rights by their acquiesence, laches or, 
failure to. act. 


See also BR. A. Bonen of al V.. 


United States, 350 F.2d 4 (9th Cir. 
1965), cert. denied 383 U.S. 987, 


which held, in effect, that’ any im- 


plied acquiescence of Government 
officials to the plaintiff’ s improving 
lands did not under any doctrine of 


_ equitable estoppel or laches bar the 


Government from _ asserting its 
claim to riparian lands along the 
Colorado River, where there had 


; been accretions due to. the ‘move- 
ments of the Colorado. River, part 
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: of which may have heen induced by. 


actions of the Government. 

Appellant contends that the Di- 
rector’s determination is defective 
as made without the existence of 
any record and based upon official 
notice of facts not open to inspec- 
tion by appellant and which were 


not properly subject to official no- 
tice. There was a record. In the 
absence of some showing that appel- 
lant requested to see the records, 
such as the field notes of the sur-_ 
geological sur- 


veys, survey plats, 
vey maps, ete., , upon which ‘the de- 


termination was based, this conten- | 


tion must be rejected. Inspection 


of Depar tmental records: may be . 
made in accordance with 43 we 


Part 2.(1972). 
We come now to the question | of 


whether the facts support the con- 


clusion that these lands are: omitted 


lands which may be surveyed as. 
public lands under the exceptions — 
to the general rule discussed previ-. 
ously that meander lines are not 
boundaries. Appellant: contends, in 
effect, that the percentage of the — 
acreage of the lands claimed as” 


omitted from the survey by the Girma ine 
43 CEFR. 4:415 (1972). Although 


cnsre is some support ‘for the Bu- 
-reau’s findings in the record before | 
us;*..we. believe. appellant’s: request: 
should. be: granted. to: give it. the 


Government is not sufficiently large 
as compared with the patented land 


to establish "that there was such a- 


‘mistake: or fraud so‘as to, bring the 
exceptions to the rule in operation. 


It has also raised a factual question 
concerning the levels of the river at - 
the time of the original sur vey and 


the latest. survey. As we have dis- 


| cussed, any actions: by Governthent | 
officials. affecting the river would | 


not estop the Government from 
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claiming omitted land as public | 
land. If, however, appellant could: ~ 


establish that lands ‘claimed as 
~ omitted are, in. fact; accr etions or 


relictions. added to the patented 
lands since they-were conveyed and 
since the original survey, because of _ 


changes. im the river, such accreted 


or relicted lands could not be public 
lands omitted from. ae original a 


— survey. 


Appellant : has not Sabie ed | 
proof to support its allegations. In- 
stead, it has requested that there be 


a, hearing to. prove the allegations. | 


This Department in similar cases, 


eg., Burt A. Wackerli, supra; Giles 


R. and Juanita Leonard, A-80508 
(March 23, 1966), has: indicated. 
there is no right to a formal hear- 
ing on a protest. against an omitted 


| igade survey and has determined. ~ 
the factual questions on the basis of 
the record’ présented. by ‘the Bureau 


and. information presented. by ap- : 


pellant. Even though there is no 
right’ to a hearing, when an appel- — 
: lant requests a heari Ing to present 
evidence on factual 
Board has discretion to refer the — 
case to an examiner for a hearing... 


issues, 


opportunity to present, evidence to: 


support its allegations. We believe __ 
the pireumietances In this case war- _ 
rant the ee of evidence | 


3 Anpurentie howe we do. not have He 


complete record before us as. a note in | the ni 
- record indicates that. some “mnaterial is. with: 


the Wackerlé litigation file, See D. 1, j SUDEG: be wee 


this — _ 
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- and » development of the factual — 


bases" for decision after a atte 
hearing. | - : : 
~The ultimate factual! issue upon 


which evidence should be received: - 
is whether all of the circumstances 
of the original survey and convey-. 
- ances made pursuant, to that survey 


affecting | the lands in question here 


show that, there was a mistake or 
fraud in the survey or that the con- 


. veyances were intended to be 
~~ limited’ to the: meander line. rather 


than the actual water line, so “that 


land: lying between the ‘meander 


line and the water line may be sur-- 
_ veyed as public land of the United 


States.: In other words, does this 


case fall within the exceptions to 
the: general rule. that the water body - 
is the boundary line rather than the 
- meander line, as discussed above ¢ 


As indicated in Burt A. Wackerii, 


supra, some of the factors to de- 
termine are: the area’ ‘of the land 

omitted as compared with the arca 
patented, the value of the land at. 


the time of the original survey, the 


difficulty involved in surveying the 
land due to its topography,'and the 
distance of the or ‘ginal meander line 

- from the actual water line. With re- 
spect to the first factor, explanation . 
_ by experts of. the: different. bases .of 

. comparison and, ‘reasons ‘why one. 

basis is of more validity than an- 
other would be helpful. With re- 


_Spect to the last two factors men- 
tioned, ‘expert. explanations of tlie 


- fiéld notes of the ‘or riginial® survey Te- 
lating to those faétors and any other 
- factors which might have bearing, 
would also-be helpful. For example, 
do the original ae field d notes 
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or factual cialis dies | 
ae the subsequent investigations | 


indicate whether or not special in- 
structions or general survey instruc- 


tions of the Department were 
appropriately followed? Are there 
unexplainable. deviations in the 
survey of the meander lines as com- . 


- pared with the rest of the survey. bs 
which tend to show. fraud or gross 


error? In addition, evidence may be — 
presented of any changes | in the. 


water level of the river so as to af- 


fect. the quantum of land lying be- 
tween the meander line and the river | 
bank between the date of the’ orig- 
inal survey é and the latest survey. 

At the hearing, the appellant. will 
bear the burden of proof, it must go 
forward with evidence contradict- 
ing the. facts stated i in the Bureau’s _ 
decision, and it must also bear the | 
ultimate burden of persuasion. 


“This. case ‘shall be transferred to 
the Division of Hearings, Office of 


Hearings and Appeals, of this De- 
partment for assignment to an ex- 
aminer for a hearing to be held in 
accordance with the rules in 43 CFR 


4.480 to 4.489 (1972). 


Accordingly, pursuant to: the : au- 
thority delegated to the Board of . 


Land Appeals by the Secretary of 


the Interior. (211 DM. 18.5; 35 FUR. 


| 12081) 72 hearing: 1s ordered and the 
-case is transferred to the Division — 


of Hearings, Office. of ee and 


| Appeals. . 


. Jo OAN. “B. ‘Twroateion, u cinder. 


| We CONCUR: 


Ni EWTON FF RISHBDRG, Chairman. 


Josnen W. Goss, Member. 
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ESTATE OF JOHN J. AKERS 


“(DECEASED FORT PECK INDIAN 
ALLOTTEE No. t981) 


1 IBIA 246 


Appeal from examiner’ s decision allow- 
ing attorney’ s fees and setting priority 
of payment of claims against the estate. 


~ Reversed. 


165.1 Indian Pini: Claim Against 
Estate: Allowable Items - 


A claim for attorney’ 's' fees. is. nee allow- 
_able as.a charge against the estate where 
the services were performed on behalf of 
the attorney’s client and were neither on 
behalf of the estate nor of benefit to ie 
_ estate. 


165.1 Indian Probate: sim Against 
Estate: Allowable Items 


A claim for attorney’ s fees by an ‘attorney 
who. ‘successfully represented a client 


whose interests | were in opposition. to - 


er ‘editors of the estate and the heir at law 
is a private business matter with his 
client and not a proper claim against the 
estate as an administration expense. 
165.13 Indian - Probate: Claim 
Against Estate : spoutee of ae for 
Payment: | ae ae aa 


Where the réstricted ‘eatuite, “consisting 


only of trust land, is awarded the devisee 
in the probate proceeding, the interest’ so 
received: cannot be: ‘subjected to a. claim 
for attomey’s fees. ee eee 


‘OPINION BY MR. ‘HARRIS. 
INTERIOR BOARD OF 
_ INDIAN APPEALS 


The District Director of the In- 
ternal Revenue Service , (Internal 
Revenue) has appealed an order, 
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entered February 20, 1969, by Hear- 


ing Examiner (Indian Probate) 
David J. McKee, directing distri- 


bution of John Akers’ estate and 
setting priorities of payment on 
claims ‘allowed against the estate.’ 


_ There having been extensive litiga- 


tion of the several issues involved in 
probating this estate we will set out 
a brief chronicle of significant. 
events before reaching the issues 
raised by this appeal. : 

John J. Akers died on Feb- 
ruary 19, 1959. His will, dated. 
December. 10, 1958, was submitted 
for. probate to Hearing Examiner 
Frances Kige.on February 20, 1959. 
In his will John Akers in affect dis- 
inherited his wife Dolly with a be- 
quest of one dollar, devised his min- 
eral interest in real estate held in fee 
to, his niece and in the residuary 
clause gave his sister, Hazel ‘Trin- 
der, his allotment i in real estate held 
in trust for his benefit bby the Unies 
States. 

On March 18, “1959, patos | 


began ina Montana court,.to probate 


the unrestricted estate. of John — 
Akers, including the mineral in-— 
terest. devised .in. the will to. his. 
niece; and which now includes ap- 
proximately $5,000 received asa 
cash bonus when the Superintendent | 


‘executed..an oil lease of these min- 
. eral.interests on October 6, 1966. 


Subsequently, a dry .well resulted 
and the lease was.dropped. The un- 
restricted. estate has received no 


other income. “The estate .is being 


administered | under. Montana law, 


-1Hxaminer McKee has since become chair- 
maan of. the Board of Indian Appeals. He took 
no Dart in the decision of ee case, 
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and an_ aitorney, J ith Macaoit 
_ Kiine,. was appointed . as. Special 
Administrator of the estate.. 

On April 20, 1959,. the United 
| States - filed, .an irrigation | claim 
against. the restricted . estate of 
J ane Akers.i in the amount of $310. 

After a. lengthy hearing with 
sessions conducted in several places 
Examiner. Frances Elge, i ina writ- 
‘ten decision dated April 28, 1964, 
found. that John Akers, as-a result 
of alcoholism, lacked. testamentary 
capacity when he executed the will 
dated. ‘December 10, 1959,. disap- 
proved. it. and iransferr ed. the case 
to Examiner ] McKee. for, fur ther 

proceedings. a bate 
~ On November Ge 1964; oul 
Revenue filed a claim to. collect, un- 


paid income taxes for which both 


‘John Akers and his wite, Dolly. were 
alleged. liable. The prior ity to be 


given. the. claim is an, Assue raised 


by this appeal. _ | | 

On March. Ve 1966, in a. aes 
— decision, . Examiner McKee. found 
“John Akers had testamentary ca- 
“pacity during lucid intervals and 
approved , a will executed during 
‘such an interval on ‘December - 5 
1958. As in. ‘the will of Deter: 
“ber 10th, ni ohn Akers g gave his wife 
‘one dollar,” devised tis mineral in- 
terest to his 1 niece and i in the resid- 
uary clatise gave ‘his sister Hazel 
‘Trinder his trust or restricted prop- 
‘erty. In that decision: Examiner Mc- 
Kee fixed: the Probate Fee due the 


United States’ at. $7 5, allowed the - 


$319: irrigation: élaim: filed ‘by the 
United States, and dbepproved the 
| 474-598-1217 


: claim, ap apd income. ag AS. ree 


ing been untimely filed: because. it 


_had not been filed before.the conclu- | 
-Sion, of the first hearing as required 
by Departmental regulations, .. 


- Dolly Akers. appealed the. ap- 


proval: of the will.and, Internal Rev- 
‘enue. appealed the: denial of--the 
claim -for unpaid income.taxes. ‘The 
allowance of the. irrigation. claim 
_ was not contested. 


On. appeal, ‘Examiner. McKee? S 


‘apiroval: of the will was..affirmed 
but his holding on the'tax:claim was © 
reversed : 


it. was found that the fil- 
ing limitation does not: apply, :to 


claims of the United States and the 
case was remanded: to: the examiner 
_ to receive proof of the claim: filed 
‘by. Internal . Revenue.. 
John J. Akers, I4-D-18: (ebra- | 
ary 26, 1968) )... 


(EB state <0 of 


“Dolly. Akers: filed a a eee | 


: of the will and a. élaim, for dower | 

rights. with. Examiner ; McKee: en 
June 20, 1968. 
“Mr. 


On June o4, 1968, 
‘Hubert Massman, aie had 
been the attorney for Hagel Trinder 


| before Examiner Elge. when the first 
will was disallowed, and who. had 


represented : her . before Examiner 


‘McKee wheh the’ second: will ‘was 
approved, ‘filed a:‘claim for attor- 
_ney’s fees. The disposition of that 
claim. is ane an issue raised by this 
apyoa 3 tees ; 


‘Bixatiiinidr McKee issued a, deci- 


‘sion } on June 94, 1968, chi which he 


allowed the. dnisrmal Revenue claim 


In the amount. of $14,838.60, The 
claim, of:dower ri ghts filed: by Dolly 
‘Akers in her renunciation of the will. 
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was dismissed as having no appli- 


cation against trust property. 

- Dolly Akers appealed. The dis- 
- missal of Dolly Akers’ claim was af- 
firmed as res judicata and the allow- 
‘ance of the Internal Revenue claim 
was affirmed in that it was based on 
a consent judgment of the Tax 
Court. which had been entered in 
“Estate of John Akers, Deceased, 
John Marriott Kline, Special Ad- 
ministrator, and Dolly Coster 
Akers, Petitioner v. ‘Commissioner 


of Internal Revenue, Respondent, 


Tax Court Docket No. 61338 (May 
95, 1964). See Hstate of John J. 
Akers, [A-D-18 (Supp.) (Septem- 


ber 23, 1968). 


The supplemental decision’s af- 
“firmance of Examiner 


_ Department. On. that basis Exam- 
Iner McKee, on February 20, 1969, 
issued an order fixing attorney’s 
fees and establishing priority of 


payment of claims against the John ~ 


Akers estate. The order reads: 


4. The probate fees shall be first paid 
bans 
| . The attorney’: s : fees to ie allowed to 
een J. Massman, attorney for the 


| — successful parties inv this litigation are 


fixed at $7,500.00, and all of. the cash 
funds in the hands of the: Superintendent, 
whether they be in the form of certifi- 


cates of deposit or cash in the Individual 


‘Indian Money account, shall be. devoted 


first to the payment of said fee and the - 


income from the lands included in the 
inventory to be received in the future 
shall be devoted to the payment of said 


fee for so long as necessary to liquidate 


the full amount thereof; and — 


-. 3 Priority of the United States claims . 


_ for irrigation O & M charges and for pay- 
ment. of the Tax Court Judgment shall 
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McKee’s. 
holding was a final decision for the 
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be deferred until the payment of the | 


attorney’s fee is complete; * * * 


Both Dolly Akers and Internal 
Revenue appealed. Dolly Akers’ ap- 
peal was considered by the Secre-_ 
tary in a complete review de novo, 


although her appeal rights had 


best exhausted by her previous ap- 
peals. The Secretary issued his de- 
cision on June 1, 1970, in which 
Examiner McKee’s approval of the 
will was affirmed and his denial of 
her claim to dower by her renuncia- 


tion of the will were also affirmed. 


Following the establishment of | 
the Interior Board of Indian Ap- 
peals Dolly Akers appealed the See- 
retary’s decision to the Board. The 
Board affirmed Examiner McKee’s 
denial of the dower rights ‘in al- 
lowing the will to stand and on a 
finding that Dolly Akers had. ob- 


~ tained four appellate considerations 
of her claims instead of the one 


appeal authorized her, declared the 


‘Board’s decision final for the De- 


partment. H'state of John J. Akers, 
1 IBIA’8, 77 I.D. 268 (1970). 
‘Dolly Akers appealed the Board’s _ 


decision to the U.S. District Court, 
District of Montana, Billings Di- 


vision. The decision of that Court, 
Akers v. Morton, Civil No. 907 (D. 
Mont., September 22, 1971), af- 
firmed Examiner McKee’ s.finding 
that John Akers was competent, 
that his December 5, 1958 will re- 
quire approval, that his property 
be distributed accordingly and af- 
firmed the denial of dower rights to - 
Dolly Akers. The. District Court's 


Decision was appealed.to the 9th 


Circuit Court of Appeals. That ap- 
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peal was Gane for lack of pros- 
ecution. Akers v. i orton, C. A. 9, 
71-3002 (May 3, 1972). a 

The estate of J ohn J. Akers over 
which the Secretary of the Interior 
has probate jurisdiction consists of 


a restricted allotment. of land, held 
in trust in accordance with 25. 


U.S.C. sec. 348 (1964), which was 
appraised. by the Superintendent 
at $15,000 for probate purposes, 


and cash in the Individual Indian 
‘Money account of $5,888.96 from _ 
the cash bonus and interest thereon 


obtained when the Superintendent 


executed an oil lease for the benefit: 


of the estate on October 6, 1966. 
Internal Revenue contends on ap- 


peal that the attorney’s fee was im- _ 
properly allowed against the estate : 
or, in the alternative; that if proper 


it was.improperly given a higher 


priority than the United States tax 


claim. 
. The. Depaxenentar: regulations 
applicable to Indian Probate on 


February 20, 1969, the date of the — ‘ficial to the estate, 


order appealed from, are contained 


in Title 25, Subchapter C of the © 


Code of Federal Regulations. The 
pertinent sections therein read as 
follows: A Ge 


§ 15. 1 Administration of “estates, 


‘The heirs of Indians who die jatastayee: 
possessed of: trust or restricted property - 
shall be determined by examiners of in- | 
heritance except as otherwise provided in. 


the regulations in this part. The wills of 


_ deceased Indians disposing of trust or 


restricted. property shall be approved or 


_ disapproved by examiners of. inheritance 
except as otherwise provided in the reg- 


‘ulations in this part. Claims against the 


ESTATE OF. JS TOHN J. AKERS 


(DECEASED FORT PECK INDIAN ALLOTTEE NO. 
May a4, 1972 


1921) 
estates of Indians shall be allowed or - 


disallowed by examiners. of inheritance ; 
in accordance with the regulations in this 


. part. (Italics added.) 
—&§ 15.25 Priority of claims. 


(a) Claims shall be allowed priority 
in payment in the following order, except . 


as is otherwise provided in eDarseraph | 
-(b) of this section: 


(1) Probate fee: . a, 
(2) Claims for expenses not  previ- 
ously authorized, for last illness not in | 


excess of $500, and for funeral not in 7 
excess of $250; . 


(3) Viisecured claims: of nineties | 


to. the United States’ or any of its 


agencies ; : 
(4) Unsecured claims” of indebtedness: 


‘to the tribe of which the decedent was a 
‘member: or to any of its subsidiary 


organizatious ; 
(5) [Reserved] | 
(6) Claims of general creditors, ill- 


cluding that portion of expenses of last 


illness not previously authorized in ex- 


cess. of $500 and that portion of funeral 
charges not previously authorized in ex-. | 
oe of $250. . 


-(b) The preference of the probate fee 


and of other claims may be deferred, in | 
the discretion of the examiner, in mak- 


ing adjustments or compromises bene- 


(c) No: claims of general creditors 
shall be allowed. if the value of the estate 
is $1, 500 or less and the decedent is sur- 
vived by a spouse or by one or more 


minor children. If the estate is valued 
in excess of $1, 500, or if the estate is 


valued at $1,500 or less and the decedent 
is not survived by a spouse or by any 


minor children, the claims of general 


creditors may be allowed in the discre- 
tion- of the examiner of inheritance. J f 
the income of the estaté is not sufficient 


to permit the payment of allowed claims 


of general creditors within three years. 
from the date of allowance, the unpaid — 


balance. of such claims shalt not be en- 
_ forceable. against the estate or any of tis 


assets. (Ttalies added. ) 
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§ 15.26 Claims for attorney oaae. 

-anece costs, taxes; insurance, interest charges, 
the regulations in this part shall -be 
allowed -compensations.. in. reasonable 
ainounts. In determining attorneys’ fees, 


consideration shall be given to the fact. 


that the property of the decedent is‘ re- 
_ stricted or held in trust and that it is the 
duty: of the Department to protect the 
rights of all interested parties. Such fees 
as may de allowed ‘shall: be charged 
against the interests of the ‘attorneys’ 
clients. (Italics: added. ): Be. 


A reading of the ‘three sections 


‘discloses that under sec. 15.1 the ex- 


-aminer is bound by 25.CEFR. secs. 
15.25 and 15.26 in approving claims 
against the estate and setting the 


priority of. ‘payments as well as in 


the setting. of attorney’s fees and 
their source of payment. A‘bsent a 
showing that the attorney | ‘per- 
formed a service that was of benefit 
to the estate.or on behalf. of the 
estate so as to bring the allowance 
of a feé within the purview of sec. 
-15.25(b) and the examiner’s discre- 
tionary. authority to defer other 
claims, it must be presumed that 
when an attorney appears on. behalf 
of a client. his services were for the 
‘sole benefit of the client: and his fee 
allowance by an examiner would be 
reg ulated by sec. 15.26. | 

In his brief on appeal Mr. Mass- 
‘man contends the’ first -priority 
should be the expense of adminis- 
tration and that the services he has 
performed for the proponent of the 


will (his client, Hazel ‘Trinder) | 


benefited, not: only his clients but 
the estate and. its.creditors, j in that, 
but for his efforts, the estate would 
have been distributed prior to the 
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. Massman _ 
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time esa Revente became i1n- 
volved and therefore. his services 
should be allowed as a proper ex- 


pense of administration. by ie | 

The position advocated by Mr. 
| 1s entirely untenable. 
Aside from. the obvious fact that the 
many appeals of Dolly. Akers has 
prohibited _ distribution of the 
estate, Internal Revenue has been 


protecting its own. interests by filing 
appeals, and thus prohibiting dis- 
tribution. Additionally, Mr. Mass- 
‘mIman’s services were not sought on 
behalf of the estate and, in fact, the 
administration of the estate has 
been in the hands of the Superin- 


tendent who secured a property. ap- 
praisal and executed an oil lease for 
the estate’s benefit. Further, the De- 
partment has consistently . refused | 


to allow outside administrators or 


executors to act on behalf. ‘of the 
estates of Indians where trust or re-_ 
stricted property is involved. Estate 
of Great Deal of Plenty Woman 


(Otewin) or Elizabeth Saul; C.C. 
+140. (871386-11). Finally, it. is 


apparent that Mr. Massman’s: ef- 


forts; though strenuous, have: al- 
ways been directed ‘to having John 


Akers’ will declared valid in order 


that his client, the residuary. bene- 


ficlary therein, might receive. the 
entire restricted estate. Clearly the 
service of Mr. Masgsman to his client 


is service to ‘a testate beneficiary 
whose interests are directly. opposed 
to. those of the. decedent’s. intestate 


heir. and: creditors: anda. such are 


not a proper charge-against: the es- 
tate as an adininistration fee. 


The élaims of Internal Revenue 
and the Trrigation claim, when 
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bs taled: in exceed the $5,888.96 in. 


funds available to the estate to pay 


claims. However, until exhausted, 


this fund will be applied to pay 
these claims in accordance with the 
terms of. this decision. 
mainder or residue ofthe estate, 
consisting solely of trust land, 


passes to Hazel Trinder in accord- 


ance with the terms of John oe 
will. 


: Therefore, Hazel Trinder’s: say, 
interest. in. the restricted estate -is 
that of devisee of: the trust land. 
Land to be continued in trust for 
an Indian devisee | is not subject to. 
a charge for. indebtedness incurred . 
by the devisee. 25 U.S.C. sec. 348 
(1964). ‘Consequently, Hazel Trin-— 


_ derhas no interest in the estate that 


ds subject to a charge for attorney’s 


fees awarded pursuant to 25 CFR 


sec. 15.26, A proper construction of 
the last sentence’ of the regulation’ 
precludes an award of attorney’s” 
fees where the attorney’s client has 
no interest in the restricted estate 
against’ which the fee can be 
charged. The award to Mr. Mass- - 
man of | attorney’s fees in the 


amount of $7,500 is therefore va- 
cated. If Mr. Massman and his 
client are unable'to agree-on a fee, 
Mr. Massman’s rightful claim for 
compensation from his — client, 
whether based ‘on contract or quan- 
tum merit, must be pursued in a 
state or federal court with appro- 
priate civil jurisdiction. See. Che- 
man v. Fodder, 959 BF. Supp. 910, 


914 (W.D. Okla. 1966). 


474-598—72——-18 


The re- 


Having decided “aha the attor- | 


ney’s “Eee. is not a proper claim — 


against the estate of John Akers the 
issue of priority of payment is re- 
solved simply by application of the 
the controlling regulation, sec. 
15.25, which is set out above. Both 
the irrigation claim and the Inter- 
nal Revenue claim fall within cate- 
gory (8) as unsecured claims of 
indebtedness to the United States — 
or any of its agencies. The irriga- 
tion claim will be paid first from the — 


funds in the Individual Indian — 
Money account and the’ remainder — 


in the account will be paid toward © 
satisfying the Internal Revenue — 
claim for unpaid income taxes of 
John and Dolly Akers. 


~ Since the amount of 1 income taxes 


due Internal Revenue exceeds the. 


funds of the estate in the Individ- 
ual Indian Money Account the in- 
come accruing to the estate is liable 
for payment until the full amount 
due is paid. See sec. 15.25(c) set’ 

out, p. 405 (italics portion) ; Solici-. . 
tor’s Opinion, 61 I.D. 87 (1952), — 
ftegional Solicitor’s Memorandum | 


re Lystate of Celeste Red Fhunder 


(October 12, 1967). Only the in- 
come accruing to the restricted. | 
estate 1s available to pay claims 
against the estate for the land 
cannot be sold to satisfy such debts 
since, under 25 U.S.C. ‘sec. 348 
(1964), the land is held in trust — 
for ‘the sole use and benefit of the. 
Indian. See also Memorandum 
Opinion of Regional Solicitor re 


Estate of Antoine Bordeau, oS 


R.S. No. 7501 (June 9,1967).. 
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thority delegated to the Board of 


Indian Appeals by the. Secretary. : 
of the Interior, 211 DM 18.7; 85 


E.R. 12081, the — ‘Superintendent 
shall : wie 
A. Distribute all disks funds i in ae 


Individual Indian Money account : 
1. in. payment of the probate fee. 


of $75; and 


2. in payment of the wee. 


claim of $810; and 


8. the balance of the fund shail’ 
be: paid toward. satisfaction of the 
Internal Revenue claim and the 


Superintendent shall pay ceny. fu- 
ture Income accruing to the estate 
until the debt. be satisfied. 


B. Deliver to Hazel Trinder, ; IM ac-. 


cordance with the will ie John 
Akers, the trust lands which form 
the residue of John Akers’ estate. 
— -This decision - is final for . 
Department. 


Dante Hfarris,. Member. 
I CONCUR: 


JAMES M. Dar, Member 


_ ANDREW W. MISCOVICH © 

6 IBLA 100 
| Decided Mu ay 81, 1 a 

Ane from decision - (F-8412) By 


Chief, Branch of Land Appeals; Office. 


of Appeals and Hearings, affirming 
rejection of timber sale application. — 


Reversed and remanded. 


Alaska: Gener ae Rie Sales— 
Regulations: Generally—Regulations: 


DEPARTMENT ‘OF THE EEO 


_ Statutory Coaseusann: 


the 
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Recorainels: ey to the au 2 Applicability —Tinber Sales and Dis- 


posals . 


The. Secreta of. the Taeion is au- 

thorized under sec. 11. of. the Act of 
May 14, 1898, as amended, 16 U. 8. C. sec. 
615 (a) (197 0) [formerly 48 US. Q. sec. 

421 (1958) J, ‘to promulgate regulations 
governing small sales of timber i in Alaska 
which -provide for. competitive bidding. 
However, where ‘regulations specifically 


provide for exclusively noncompetitive. 


pr ocedures for such sales, the general 


timber regulations, based upon 30. U.S.C.. 


sec. 601 (1970) 


will be deemed not 
applicable. — 


Sewer ie 
Statutory. Construction: Implied Re- 
peals—Timber Sales and Disposals 


The admission of Alaskd into’ the Union 
did not repeal: the statutes ‘particularly 
applicable to that state, not related to its 
former territorial gov ernment. ‘Therefore 
see, 11 of the Act of May 14, 1898,. as 


; amended, 16 U.S.C. sec. 615(a) [formerly 
. 48 U.S.C: sée, 421 (1958) ] is still in effect, 


despite the existence of the general tim- 
ber authorization contained in 30 U.S.C. 
sec. 601 (1970). The. latter Act is deemed 
to. be inapplicable to. small sales of timber 
in Alaska | since its authority is limited 
to situations where the’ disposition of the 
timber “* *-* is not otherwise expressly 
authorized by law.” -. 


APPEARANCES: J ames R. Blair, Esq, 
of Rice, Hoppner, Blair & McShea, for 
the appellant, 


OPINION BY MR. ‘FISHMAN 


INTERIOR BOARD OF LAND 


> APPEALS — 


Andrew M. Miscovich has ap- 
pealed to the Secretary of the In- 
terior from a decision dated Au- 


gust 26, 1969, by the Chief, Branch 
of Land Appeals, Office of Appeals: 


and Hearings, Bureat. of Land 
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Management, which affirmed a deci- 
sion 1 dated April 29, 1969, rendered 


| by Fairbanks land ‘office rejecting | 


his timber sale application, 2 F-84192. 


The Office of Appeals and Hear-- 


in gs affirmed. the land office decision 


| on the basis that, although there i is © 


a separate portion of the regula- 
tions, 48 CFR Subpart 5409 (1969), 


specifically | applicable to Alaska, 
all timber sales in Alaska are also 
governed by the general timber'sale 


laws (e.g. 80 U.S.C. secs. 601-608 
(1970)) and regulations (e.g. 43 
‘CFR. 5411.1 (1969)* and 5421.1 
(1969).4 ‘The decision also adverted 
to sec. 11 of the Act of May 14, 1898, 
Ca — 16.8.0: oe 615a 


4 1'The decision reelted ta pertinent portion as 
‘follows: 
“after careful consideration, I have decided 
‘that we must reject: your timber sale. applica 
‘tion F-8412.. 


- “Phe regulations provide that weneealiy tim: 


| ‘ber. to be offered for. Sale requires competitive 
‘bids. 


‘All. sales other than those specified | in 


-5421.1—_Negotiated Sales—shall be. made only 


after inviting competitive bids through pub- 
ee CFR 5411.4, Com- 


lication and. posting.: 
‘petitive sales).’ 


“Negotiated | sales are ponalble; “however, 


‘under certain conditions but only it dn the 


‘public interest. . 
‘When it is determined oe ‘the doraea 
-officer to be in the public interest, he may sell 


at not. less than the. appraised value, without 
-advertising ‘or calling for bids, timber where © 


the contract.is for. the sale of less than 250 M 
‘bd ft. (43 CFR, 5421. ta). . 

7 “Because of the many applications we have 
‘received for timber; sales: along the winter 
road, it is clearly not in the public interest to 


negotiate the sale of ;timber. I feel the public. 


‘interest requires that we advertise any timber 
sold in this ‘area, as long ‘as the demand 
- Temains.” 
. 3 Phe. appellant. . ad. _applied to. _purehase 
250,000 bd. ft... 
3 Now substantially ‘embodied in ‘43 CER 
5401.0—6 (1972). sat 

4 Now substantially embodied in. 43 CFR 
§402.0-6 ae : 


“(1970)* which authorizes “[t]he 


Secretary of the Interior, under 


‘such rules and regulations as he 
may prescribe, ee [to] cause to 
‘be appraised the timber * * * upon 
. public lands in Alaska and [he] 
‘may from time to time sell so much 


thereof as he may deem proper ‘for 


not less than the appraised value 


thereof * * * And such sales shall . 


at all times be limited to actual 
‘necessities : for i 
“Alaska, from. year to year Oe 7? 


consumption ‘in 


The decision of the Office of Ap- 
peals and Hearings also stated: ‘ 

Authority for the disposal of timber or 
other forest products on public lands in 


Alaska was further authorized and sup- 
‘plemented by the terms of the Act of 
July 31, 1947, as amended, 30 U.S.C. 601, 


et seq. 
In view of the i pond tenenae of theee 


laws which granted discretion to the Sec- 


retary or his delegate TO ‘dispose of the 


timber, the narrow limitation’ placed: on 


the timber sale. Tegulations by the appel- 


lant is without merit, and there was no 
abuse of discretion by the local Bureau 
‘officials in denying the appellant's | ap 


plication for a negotiated timber sale. The 
decision ‘of the Fairbanks office is there- 
fore affirmed... 


The first issue to iccniedé ii 


whether the general timber regula- 
tions affect timber sales in’ Alaska 


ee 


where quantities are such as. 
will be disposed of from year to 


year, and the purchases are made by 


those who do not contemplate large- 
scale production and an expenditure 


of large sums of money for develop- 
Ing enterprises . for the exportation 


of such timber.’ ” 43 CFR 5409. 2-1 


a 4 Formerly 48 U. 8. Cc. g 421 (2958). 
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| (1969), now substantially embodied 


in 43 CFR 5490.2-1 (1972). 


In the light, of the broad discre- 7 


tion vested in the Secretary by sec. 

11 of the Act of May 14, 1898, as 
amended, it is crystal lear that he 
had authority to. prescribe regula- 


tions providing for competitive | 


sales of small amounts of timber in 
Alaska: But did he do so? - 


_ The reliance below on 30 U.S.C G. :, 
~ sec. 601 (1970) is inapposite since - 


that law specifically limits its opera- 
tion to disposals of timber “* * * not 
otherwise eapree authorized by 
— Jaw * **, ry ae 

- The idinizsion of Alaska into the 
Union as a state did not vitiate the 


statutes. particularly applicable. to” 

that state, not related to territorial 
government. See Solicttor’s Opin-— 
ion, M-36551 (February 4, 1959). 


- Therefore, we. hold that sec. 11 of 

the Act of May 14, 1898, as amended, 

is still in force and effect. 
There is nothing in the general 


| timber regulations to impel the con- 


clusion that they were intended to 


be applicable to a timber sale ap- 
plication such as the one in issue. On — 


the contrary, both 43 CFR 5421.1 


(1969), relating to negotiated sales 
and granting discretionary author- 


ity to sell competitively, and 48 
CFR 5411.1 (1969), reciting in part 
that all sales other than those speci- 
fied. in . 48 CF R 5421.1 6 (1969) 


“@It is noteworthy that this section spells 
out only. the criteria for negotiated sales: con- 
tained in 80 U.S.C. § 602 (1970), except for 

“6 (b) Mimber on the right- of-way of a log- 


- ging road and danger trees adjacent to the 


right-of-way on O&C lands may be sold at_not 
less than the appraised value without adver- 
tising or calling for bids to (1) ‘permittee who 


constructs a road pursuant to a permit issued ~ 
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wk cae vail be made only after in- 


viting competitive bids * * *”, in- 


voke as authority 30 U.S. C. sec. 601 


| (1970), but not sec. 11 of the Act of 
; May 14, 1898, as amended. 


andes. 43 CFR 5400. 0-8(a) (3) 


(1969) ? and 43 CFR 5400.0-3(b) 


(1) (1969) ® specifically recognize ‘ 
the nonapplicability of the general | 


regulations to small timber sales j In 
Alaska : | a | 


~ (3). The sale of: Hiner in | Alaska will 


be made under pertinent statutes and the 
. applicable regulation (Part. 5490).; how- | 
ever, sales of more than a two- ~year supply 


of timber for domestic use in Alaska may 
be authorized under the act of July 31, 


.1947° (61. Stat. 681), as amended. . 


(b) Alaska sales. (1) Authority for 
small sales of timber for use in Alaska. 
Section 5490. 1 is issued under authority 
of sec. 11, 30 Stat. 414, as amended ; 48 


U.S.C. 421. Section 5490.1 is contained in 


Circular 1901, 20 FR. 1216, Feb. 26, 


1955; 26 F.R. 5006, June 6, 1961. 


‘These regulations also demon- 


eae that 30 U.S.C. sec. 601 (1970) 
has no appheability where an exist- 


ing law i.e, sec. 11 of the Act fe | 
May 14, “1898, as amended, | 
operable. Boe : 
_ The initial denial of the ances 
tion was predicated on the errone- 


ous assumption ‘that. the timber 
could be offered for sale competi- = _ 
tively and that. “*.* *-it is clearly | 
not in the public interest to nego-— 
tiate the sale. of timber. I. ‘feel the 
public interest mae that we peu 


under Subpart 2234: of this’ ciantee or (2) a. 
contractor who is Ponserucuing: a road with 
Government funds.” 

-7™The same provisions appears in the 1972 
edition of 48 CER.’ - 
 8Seen.. 7%. 

9 Found in 30 U. Ss, C. § 601 (1970). 
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vertise any timber Rae in this area, 


so long as the demand remains.” In | 


essence, the reasons for rejection 


were without recognition of the ap-- 
plicable regulations,” 43 CFR, Sub- 


part 5409. (1969). 


We hold that the coe of é 


the Interior’ is authorized under 
sec. 11 of the Act of May 14, 1898, 
as amended, 16 U.S.C. sec. 615(a) 


(1970) [formerly 48 U.S.C. sec. 421 
— (1958) ], to promulgate regulations 


- governing small sales of timber in 


Alaska which provide for competi- — 
__ tive bidding. However, since exist-_ 
ing regulations specifically provide 
exclusively noncompetitive proce- 
dures for such sales, the general tim- 
ber regulations, | based upon 30 -. 


7 USC. 8 -gec. 


601 (1970) are not 


applicable. 


‘Therefore, pursuant to the au- 

thority delegated to the Board of — 
Land Appeals by the Secretary of | 
the Interior (211 DM 138.5; 35 F.R.. 


12081), the decision Balen from 


is reversed and remanded for recon-. 


7 sider ation or the ‘application. 

| Panpenrox c Fisemwan, is em er. 

We CONCUR: | | - 

| | ANNE POINDEXTER. Taye, Member. 
‘Doveras E am, M ember. | 


“to ‘Op vidusly “nie “decision petverioan ‘that 


‘sales of more than a two-year supply of timber 
for use in Alaska may be made under 30 U.S.C. - 


§601 (1970), and that the Secretary may 


promulgate regulations under sec. 11; of the~ 
Act of May 14, 1898, as amended, to provide 


for competitive sales of all timber. The Secre- 


tary could have made the general timber regu-. > 


lations applicable to small: timber Sales: in 
| Alaska. 


| - CONSOLIDATION COAL COMPANY, INC. 
June 18, 1972 
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CONSOLIDATION COAL COMPANY, 7 
| ta 11 | 
| | Decided June 13, 1972. 
Appeal a Consolidation Coal Com- — 


pany, Inc. from an order of Alfred Pe. 
Whittaker, Departmental Hearing Ex- 


-aminer, dismissing as. untimely filed 


Consolidation’s application for review 
of an order of withdrawal eae | 
72-74). : 


_ Affirmed. 


Federal Coal Mine Health and "Safety 
Act of 1969: Review of Notices and. 
Orders: Timeliness of Filing 
The 80-day time limit prescribes by sec-_ 
tion 105(a) of the Act for filing applica- 
tions for review is a limitation on the 
Secretary’s jurisdiction. An application | 
received more than thirty days after re- 
ceipt of an order sought to be reviewed. is - 
not timely filed within the meaning of — 
the Act and the Regulations... ae a 
APPEARANCES: James P. Hemphill, — 
Esq., for appellant, Consolidation Coal 
Company, Inc.; Robert W. Long, Asso- - 
ciate Solicitor, 7 Philip Smith, Assist-. 
ant. Solicitor, Bernard. M.. Bordenick 
and I, Avrum Fingeret, Trial Attor-. 
neys, for appene U. Ss. Bureau of 
Mines. | . : 

OBINION BY THE BOARD | 
INTERIOR BOARD OF MINE 

| OPERATI ONS APPEALS 


On if anuary By 1979, an imminent | 


danger withdrawal order was issued. 


by the Bureau of Mines (Bureau) 
to Consolidation Coal. Company, 
Ine.’s (Consol) Blacksville No. 1° 


Mine. Consol sought review of this 
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- order of withdrawal through section 
105(a) of -the Federal Coal Mine 


Health and Safety Act of 1969 


(hereinafter Act”)? by filing an 


application for review. The applica- 
tion was sent by first-class, certified 


mail from Pittsburgh, Pennsyl-. 
_ vania. The envelope i in which it was. 
_ contained » was postmarked Feb- 


ruary 4, 1972. The application and 


the envelope 3 in which it was mailed . 


were officially stamped as received 


and filed with the Office of Hearings 
and Appeals on February 7, 1972.2 | 


The Bureau and representative 


of miners, the United Mine Work-. 
ers of America, both filed answers to. 


Consol’s application, and by the ex- 
aminer’s amended order of 
March 17, 1972, the matter was 


| pa for a hearing on May 11, | 
972. On April 5, 1972, the Bureau 7 
rey a motion to cree alleging 
for the first time that. Consol’s ap-- 
plication was filed beyond the 30- | 
day period prescribed in section 


| 105 (a) of the Act.® On April 17, 


183 Stat. 742-804, 30 U. 8. C. eS 801-960 . 


(1970). 
2 Section 4.22(a) of the General Riles for 
the Office of Hearings and Appeals states: 


“Filing. of documents. A document is filed 
in the Office were the filing is required only 


when the document is received in that office 


during the office hours when filing is per- - 


mitted and the document is received. by a 
person authorized to receive it.’’ 

8 Section 105 (a) (1) states inter alia: 

“An operator issued an order pursuant to 


the provisions. of section 104 of this title, or. 


any representative of miners in any. mine 
. affected by such order or by any modification 
or termination of such order, may apply to 
the Secretary for review of the order within 
thirty days of receipt thereof or within thirty 


days of its modification or hereiinanr OM: 2) ok eu 


(Italicsadded.): 
The Board’s Rules state inter alia: 


“An application for review shall be filed 
within 80 days of. receipt by. the applicant. 
Of the order * + £ sama: to be ao ened or 


OF ‘THE DEPARTMENT. OF THE: INTERIOR | 


4979. 5, the examiner - 


aC a NB ee 


granted the 
Bureaii’s motion and dismissed the 
application. ae 

Consol filed a timely notice of ap- 
peal to the ‘examiner’s order and 
subsequently filed a brief contain- 
ing three arguments? (1) the ap- 


plication was in fact and law filed. 
within the 30-day period; (2) the 


examiner erred in treating the time 
limit as jurisdictional; and (3) the 
Bureau waived any obj ection to late 


: filing: by Its. ae in rine the 7 


issue. | 
On June's, 197 2. oT Bucs fled | 


a brief arguing: (1) the application - 


was not timely filed in that under 
the Rules of the Board an applica- 
tion is not timely filed unless it is. 
received within thirty. days of re- 
cetpt of the order; and (2) the 
examiner’s ruling that he had no 
jurisdiction over the case was 
correct. 


ISSUE ON APPEAL 


Can an examiner - properly ais 
jurisdiction over the merits of an 
application for review filed pur- 


suant to section 105(a) of the Act, 


if such application: was filed more 
than 30 days after receipts of the 
order sought to be reviewed 7 


- DISCUSSION OF ISSUE 
In Freeman Coal Mining Cor- 
poration, decided October 5, 1970, 
we held that the 30-day time limit 


in section. 105 (a), ‘al eatin, 


within 30 days of recelpt of any modification 
or termination ° of: an order whére: review is - 


sought - of'' the- “modification: Ore 


_termina- 
tion.’ * * *. 43) CFR 4,580(¢e). 
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in that ine “constitutes a statu- 


tory limitation on our auithority to 


review such an application * * *,” 
Freeman Coal. Mining Corp., 1 
IBMA1, 21, 77 LD. 149, 161 (1970). 

Therefore, inies Consol. can show 
that it had filed its application by 
February 4, 1972, which was its 
thirtieth day, its right to have the 
order reviewed under section 105 
(a) is “irretrievably - lost.” * See 


“ing, 108 F.2d 687, 638-89 (2d Cir, 
1940). | 


The only aries in the peor: 


as to the date the application was 
actually received. is the date 
stamped on the application and en- 


_velope by the Office of Hearings 


and. Appeals. In the absence of evi- 


dence showing the contrary, the 


stamped date establishes that the 


application was received and filed | 


_ February 7, 1979. See 48 CFR 4.92 
(a), 4.508{a), 4.530(c). This was 
too late for it to be timely filed, and 
in. these circumstances, the Ex- 


aminer had no jurisdiction to con-— 


‘sider the application on its merits. 
‘Therefore, we AFFIRM the Ex- 
aminer’s order 
application.* | 


. We cannot agree with the Montene : 


tions presented in Consol’s’ brief, 


The first argument, that the appli- 


cation was in fact and law timely 
aled, is not mpporen oy evidence, 


“x tonsals “may . always. euilenge: in; penalty 
proceedings brought under section 109 whether 
the conditions or practices ‘cited in the order 
¢eonstitute a violation. 43 CFR 4.530 (d).. 


5It is, of course, within the power ‘of the — 


Examiner to raise ‘questions of jurisdiction 
sud sponte, but his failure to do 80 herein. is 
not a ground for reversal. , 


''  CONSOUIDATION . COAL. COMPANY: INQ. le 
June 18, 1972 


dismissing js the 
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but: rests on the assertion that the | 


ap plicati on may have been receiv ed. 


by E ebruary, 4° The cases cited in| 
the brief lend no support to Consol’s 
‘lack of evidence, for in every case, 
there was evidence which permitted 
‘the court to find that the subject 
pleading was received within the 
proper time.’ 
would not be.aided by any presump- 
ee tions of proper mailing, e.g. Centrad 
United Drug Co., et al. v. Helver- — 
ternal. Revenue, 199 F.2d 902 (6th 
Cir. 1952), for it is unreasonable to 
infer that an application mailed by 


Secondly, Consol 


Paper Co. v. Commissioner of In-- 


certified mail from Pittsburgh, 
Pennsylvania, and clearly post- 
marked February 4, 1972, would ar- 
rive at our offices on the same day. 
Neither is Consol aided by our rule | 
favoring liberal and fair construc- 
tion of the Regulations, 43 CFR 
4.505(b). Although it is possible to 


broadly construe what may consti- 


tute Sling , SEL note 7, infra, a. liberal 


| Srsuruclicn cannot supply facts to 


show recerpt.and filmg in any form 
by February 4. _ 

Consol’s second argument ig es- 
sentially that the 30-day time limit 


need not be construed as jurisdic- 
tional. We have previously held it to 


be so in - Freeman Coal Mining 


@It is noted that since the ‘application ‘was 
sent by. certified mail, Consol is in the best 
position to show by its return receipt when the 


‘application was pPhysically received: None- 


theless, Consol has not chosen to come forth 
with this evidence, . | 

-*In several of the cases the question. was — 
whether deposit of a pleading in a court’s or 


. board’s post office box constituted receipt for 


the purposes of filing. This: question is not 
relevant in this case since neither the Board 
nor the Office: of Hearings and Appeals bas a 
past office box,.and both receive mail only at 
their offices by Peetas postal delivery. . 
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_Corp., supra, Consol has not ea 
~ vinced us that our decision i in. Free- 
man was in error. The general rule. 


is that statutonily presoribed time . 
support. of its contention. that the 


Bureau waived its right to object. | 
‘are not. in point in that none — 
of them. involves se honal : 
‘matters. 7 


| limitations are jurisdictional. 
United Drug Co. v. Helvering, 


supra at 638. The principal case re- 
- lied upon by Consol to show the 


contrary, Christgau v. Fine, 288 
“Minn. 452, 97 N.W. 2d 193° (1947), 


appears to be limited to the peculiar _ 


character of the Minnesota employ- 
ment security law in 1946, Follow- 
ing amendment of that law in 1951, 
the statutory time for appeal was 


subsequently held to be jurisdic- 


tional. Vavoulis V. 1965 & 1966 Con- 


trib. Rate of Electronic Develop- 
ment Co., 282 Minn. 318, 164 NW. 
2d 378. (1969). ‘Assuming arguendo 

_ the correctness of the Chr est gau La- : 
tionale, it would be necessary to es- — 


tablish that. Congress intended that 


the Secretary of the Interior ac--_ 
| 61 IBLA 216 


cept applications for review of or- 


ders of withdrawal on their merits 
more than 80 days after. receipt of 


such orders. We do not find such in- 
_ tent, and Consol has submitted 
nothing to show that such was the 
intent. See generally 43 CER 4. 22, 


“Oa. 


4 Consett third atgument—that 
the Bureau has waived its right to 


object to the late. filing—we .also 


find to be without merit. A question 
of jurisdiction is not subject to. 
waiver. Alexander v. Special School. 


Pisirict « of Bonneville, Logan 


County, Ark. 182 F.2d 355,358 


(8th Cir. 1943) ; Lamb, et ae v. 


| ee Cir, 1965); 


_ DECISIONS OF. THE DEPARTMENT OF THE INTERIOR : 
Publishing. Co., et al. 188 F 24.607 
(th Cir. 1943). This question may 
_be raised at any time in a proceed- - 


0556030). 


[79 I.D. 


ing. The cases cited by Consol in 


aa ORDER | | 
_ WHEREFORE, aia to the 


; authority delegated to the Board by — 


the Secretary of Interior, 211 DM 
13. 6, 385 F.R. 12081, IT IS OR- 
DERED that. the “order of the 
Examiner issued April 17, 1972, IS 
HEREBY AFFIRMED. z 


6. E, Rocurs, JR. 


a Davip Dong, Member. 7 


C hairman. - 


DUN CAN MILLER | 


Decided June 22, 1 972° 


Appeal from the decision of the New Z 
Mexico land office requiring lease 
-offeror to consent to certain special 
stipulations: imposed by the Forest. 
_. Service as a condition to the issuance of | 


an oil and 2'as lease on. public lands 
within a national forest. 


Reversed. 


Oil and Gas roe Generally —Oil and 


Gas Leases: Acquired Lands Leases— 


OL and Gas Leases: Applications: Gen- | 
erally—Oil ¢ and Gas ee Consent of 
_ Agency — oe 
| Shasta Oil Co., et ala, 149 Hs 2d 729 


Although s siatute: requires the consent of 
Tinkoft v. West 


the agency administering | the ‘surface 


(WL a 
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of acquired federal lands ana an. appli- | 


cant for an. oil and gas lease must exe- 


| cute any special stipulations required by - 
-. such’ agency as a. condition. to > ‘the _ 
issuance of. the lease, where an oil and 
gas lease . offer is made. for available 
public lands which have been withdrawn 3 
the determination to lease or not.to. lease 
is properly made by the: Department of | 
the Interior and it may adopt and in-. 
corporate special | stipulations proposed 
by the agency administering the surface 
and require the offeror to agree thereto, . 


or it may decline to adopt any such pro- 


posed stipulations and issue the lease 
without’ them. Proposed. special | Tease: 
_ stipulations must bé supported by valid’. 
reasons which will be weighed by this’ 


_ Department with due. regard’ for. the 


___ public interest. 


OVERRULED: The following Depart 
mental decisions are hereby overruled: 


iM ountain Fuel Supply Company; 
1969); _ 
Cecil H. Phillips, A-30851 (Novem-- 
ber 16, 1967); J. D. Archer, A- 
80750. (May 31, 1967); Duncan 
Miller, A-30722 (April 14, 1967); 
| A-80742 (‘Decem- | 
~ ber 2, 1966) ; ‘Haluor F. Holbeck, 
. A-30376 (December 2, 1965) ; H. £.. 
Shillander, A-80279 (J anuary 26, 
1965); Jacob N. Wasserman, A- 
30275 (September 22, 1964); Dun- 
can Miller, nals (September 18, : 


-A-31058 (December 19, 


Dien Miller, 


1963). 


2. APPEARANCES: ‘Dunean Miller, ; 


pro Se. 


OPINION BY MR. ‘aidaaine 
INTERIOR BOARD.OF tA, . 


APPEALS 


| “Dic 1 Miller has siiels fr on 
 aland office decision which required 
his consent to certain special stpu: 


“DUNCAN MILLER 
7 June Oe, 1972 &§ 
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tees ee = ‘hie Worse Serv- 


ice, United States Department of 
Agriculture, before a noncompeti-' 
tive oil and gas lease would be issued 


to him for public lands within the | 

Santa. Fe National ‘For est New 

Mexico. | 
Our review of the inatter ai selosee i. 


that in addition to the eleven stand- _ 


ard stipulations ‘routinely required. 


for leases of lands subject to the 


surface jurisdiction of the Depart-. 


ment of Agriculture (Form 3103-2, — 


October 1964), the Regional For- — 
ester, Southwestern Region (Region | 
8), imposed twenty-four special, or 
supplemental stipulations as a pre- — 


condition to. his approval of: the 


Bureau of Land gia woes S issu-. . 
ance of the lease. » : 

The special. stipulations outa | 
forbid the lessee from exercising the _ 
rights nominally conferred by the: — 


lease unless and until he applied for: 


and received from the Forest Super- 
visor special land ‘use permits spe- 
cifically authorizing that. particular’ 


activity. Summaries of the prohibi-: — 
tions, by stipulation: eo are as | 


follows: 7 
_1. No sur face use of the land jor | 


_ any purpose. . 


2, No Soy ieee work involving | 
core holes or shot holes.’ Soy, 
5: No drill sites will be autos : 


within 44 mile of present: or pro-- 
posed recreation areas, administra-: 


tive sites, residences, lodges or- 


_ camps, except: by ae the 
aoe se Forester.) | 

: No drill sites will be ‘cuthior ied Ey 
Bre ¥, mile of any “permanent — 7 
‘stock 


water, ‘including © ‘springs, 
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tanks» ane wildlife water * eatch~ 


ments. 


8. No road relocation work, 


15. No drill site to. exceed - 
acre. Specifications provided for 
pods, pits, es removal and 


restoration. : 


16. No more ane one eats bate 


_ tery to each noncontiguous section. 
None ou game migration routes. — 


posed upon the lessee by the: pro- 
posed special stipulations are as 
stringent.as the negative obligations 
enumerated: above. The Regional 
Forester will decide if it is neces- 


sary for wells to be drilled only in: 
accordance with a unit plan. ap-. 


proved by the Director, Geological 


Survey (Stip. #3). After receiving 


a special land use permit from the 


Forester to conduct some specific | 


activity on the leasehold, the lessee 


must give the Forester 10 days ad-. 
vance notice prior to the initiation. 
of the authorized: activity (Stip.. 
##4). Pipelines:away from the drill. 
pad must be buried at least 12. 


- inches, except in the discretion of 
the Forest Supervisor (Stip. #10). 
_ Surplus water will be disposed of, 


or used by the forest officer at his 
+11). Lessee’s - 
water wells become the property of. 
the United:States. upon abandon- . 
ment; and the casing therein will-be 


discretion: (Stip. 


left in place. During lessee’s opera- 


tions, whenever possible, water. will’ 


be supplied from lessee’s wells for 


livestock and wildlife and any other. 
ase authorized -by the: Forest Serv-- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| 7. No improvement of any exist 
— Ing road. : | 


[79 LD. - 


ies (Stip. 4419). The lessee may be 
: required to’ locate pumps: under-- 


| ground whenever deemed. necessary | 


by the Forest Supervisor for aesthet-. 


ic or other purposes. (Stip. 19). 


The lessee must remove the drilling 
rig after well completion and 
within 30 days after notice by the. 
Forest Supervisor (Stip. +20). 


: Lessee must deliver to-the Forest. 


Service a surety bond in the amount 


of $10,000 with sureties satisfactory. | 
— to the Forest Service to guarantee. : 
The affirmative obligations im- 


performance of these stipulations 
and. the requirements of the special 
land use permits In conjunction 
therewith (Stip. 4623). | 
Some of these special stipulations i 
appear to be extremely arbitrary. 
For example, where the leasehold.is- 
a. section .or its equivalent, any 
water located near the center would 
preclude drilling, as would a build- 
ing or recreation site. Also, section: 
2(a) of the lease terms provides for 
the filing of a $10,000 drilling bond’ 
to insure compliance with the les- 
see’s obligations. This is supposed - 
to protect the interests of the United. 
States, and.it is difficult to under- 
stand why the Forest; Service re-: 
quires an additional $10,000 bond to - 
protect its interests .as though | it 


were a separate entity. 


Aside from the lessee’s quandry 
in such cases, there is. the critical 


question of the basic authority of. 


the Secretary of the Interior to issue — 


and administer oil and gas. leases on 
- public domain lands. The stipula- 


tions are so stringent as to be nuga- 
tory of the lease itself, in. that, the 
lessee could ‘not.exercise the, basic. 
rights afforded by the lease until he. 
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| rer for oe was pieanied a, sériés’ 
of special land use permits at: the 
discretion of the Forest Supervisor. 


The ‘issuance of a lease under such. 


~ conditions would. constitute little 
more than an expression of the con- 


sent of the Secretary of the In- 


terior to ‘seek to explore for and 
recover oil and gas at the. pleasure 
and discretion of the Forest: Serv- 
ice, subject to such terms and con- 


ditions as it may impose. This may — 


_ be regarded as an abnegation of the 
authority. of this Department or'a 
_ usurpation of that Pune ay the 
Forest Service... ee 
- The Forest: Service neue the 
| Barca of Land ‘I Management that 
the purpose of the supplemental 
stipulations is to provide essential 


protection: and. to permit adminis- 


tration of the renewable surface re- 
‘sources under the Multiple Use Act 
of June 12, 1960 (74 Stat. 215; 16 
U.S.C. sec. 528. (197 (0) ).2 It further 


advised that the supplemental stip- . 


ulations spell out the requirements 
of the standard stipulations and put 
the lessee on notice that he willbe 
required’ to operate his lease under 
an acceptable surface management 
plan. The Forest Service, stating 


that it had fully considered. the 


stipulations, advised that they had 
been in use for a number of years 
and have had widespr ead accept- 
ance. However, it is our understand- 
ing that these stipulations are only 


required in Forest Service Region 3. 


oa “1 This “et: daniacwently.. cou in a proviso’ 
that, “{njothing herein shall be construed so 
‘as to. the: affect. the. use. or administration 
of the mineral resources | of national forest 
-lands oe ee 


DUNCAN MILLER 
_sune 22, 1972 . 


AIO 


The didditional: special eer | 
tions requested by the Forest Serv- 


ice. have not been. drafted with any 


particular regard to the lands in- | 
cluded in the appellant’s lease offer. 
They are-not addressed to any spe- 


cific need, Had they. been. tailored to — 


meet a need: to protect or preserve 
identifiable resource values on the 
land involved they doubtless would 


have been. accorded favorable con- 
sideration. 
-peatedly affirmed decisions to, im- 
pose reasonably necessary special 
stipulations of this ilk. Bob Owen — 

White, et al.,.5 TBLA 229 (March © 
22, 1972); Benjamin T. Franklin, — 

] ws 4 IBLA 130 (November 30, 


This Board has. ‘Yer 


971) ; ; Quanten Corp., et al, 4 7 


BLA 31,.78 LD. 817 (1971). 


‘But where, as here, rigid re- 
straints and controls would be im- 
posed: on’ oil and gas lessees gen-— 

erally, regardless of a specific need 
therefor in any particular case, in 
the apparent hope that they might 


| have: a salutary effect in some in- _ 


stances unknown to their draftsman, 
or for the purpose of investing For- 


est; Service field officers with -ex- 


traordinary authority to regulate 


lessee’s activities, which they would . 
‘not otherwise have, we must reg ard 


such stipulations as arbitrary. © _ 
On August 7, 1969, Solicitor 


“Melich of this. Department, i in com- 


menting to the Chairman of the 
Public Land Law Review Commis- 
sion on the O02 and Gas Study pre- 
pared under the auspices of the 
Commission, stated : 


* * * the reference to the Department’s : 


. frequently refusing to lease Jands tn na- 
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. tional forests when the Forest Sopvice | 


: objects is too sweeping. The Department 


requires that valid reasons must be sub- » 
mitted. These are weighed in determin- | 


ing whether to lease or not to Tease i in the 
public interest. e 

The standard seeuancas of 
Form: 3103-2 are intended. to afford 


appropriate. general protection to 
the timber, wildlife, vegetative and 
other resources of national forests. 


If they do not accomplish this they 
should be revised. Instead, the 


eleven standard stipulations are 
supplemented by twenty-four addi- . 


tional special stipulations, which in 
_ turn will be supplemented by the 


additional terms, conditions and 
tions from the Secretary of the In- 


stipulations of the several special 
land. use permits which the lessee 
-must obtain before he can exercise 
- the rights nominally bestowed by 
the lease. This would operate to ne- 
- gate the control over the lease terms 
which is exercised by this Depart- 
ment and invest that control in field 
_ officers of the Forest Service. - 


There is a significant difteratice : 


aa the language of the Mineral 
Leasing Act (for public domain 
lands): and the Mineral Leasing Act 


for. Acquired Lands, in that the lat- 
ter expressly provides that no min- — 


eral deposit on acguéred lands may 
be leased by the Secretary: except 
with the consent of the head of the 
executive department or agency 
having jurisdiction over the land, 
and subject to such conditions as 
that. official may prescribe to insure 


the adequate utilization of the lands | 


for the primary purposes for which 
_ they have been acquired. 30 U.S.C. 
sec, 852 (1970). (Also to the same 
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| [79 LD. 
effect see 43 OFR 8109.3-1 (1972). ) 
This Board has recognized this ob-- 


ligation even where it has appeared 
to the Board that the special stipu- 


lations requested by the administer- 


ing agency were unreasonable. 


Duncan MM aler 5 IBLA 364 (April 
19, 1972). 


Had it iene the logician. or 
regulatory intent to similarly re- 


strain.the Secretary in the exercise 


of his authority to grant mineral _ 


leases and permits on public lands 
- withdrawn or reserved it could eas- 


ily have been so stated. The fact that 
it has not is significant.’ | 
In the transfer. of certain func- : 


terior, section 2(c) of the Act of 


June 11, 1960; 74 Stat. 206, reads: 


Nothing in subsection (1) of section 1 
hereof shall be-construed to authorize the 


Secretary of Agriculture to dispose of — 


coal, phosphiate, sodium, potassium, oil, 
oil shale, gas, or sulfur, or to dispose of 
any minerals which would be subject. to 
disposal under the mining laws if such 
laws were applicable to ‘the lands in 
which the minerals are situated. xe 


The Secretary of the Interior ‘is 


the official designated by statute to | 
_iIssue leases or permits for the ex- 


ploration, development and utiliza- 
tion of mineral deposits in public 


lands under general rules and regu- 
lations to be prescribed PN him. 


30 U.S.C. sec, 189 (1970). 


2 This is borne ‘out by ‘the fact that an ex- 
ception to this general rule is afforded by 
statute with regard to. public- -domain. lands — 
within the exterior boundaries of national 
forests in Minnesota, where the development 
and utilization of mineral resources can be 
permitted by the Secretary of the Interior only 


with the consent of the Secretary of <Avgri-. 


culture, Act of June 30, 1950, 64 Stat. B11; 


16.U.8.C. § 508b (1970). 


DUNCAN MILLER, 
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June ee, 1972 


The Baran ‘of. Tad Manage- 
- ment is the Interior agency which 
exercises the delegated authority of — 
the Secretary for this purp: ose. The. 


following: regulations in Title 43 
CFR (1972 ed.) are applicable: 


§ 3109.4 Reserved, withdrawn, or ‘segre- 


| gated lands. 


§ 3109. 41 Requirements. 

With respect to lands embraced in a 
reservation or segregated for any. par- 
ticular purpose the lessee shall conduct 


_ operations in conformity with such. re- 
quirements as may be made by the . 
Bureau of Land Management for the 


protection and use of the laud for the pur- 
pose for which it was reserved or segre- 
_ gated, so far as.may be consistent with 


_ the use of the land for the purpose of the 
lease, which latter shall be regarded as 
_ the dominant use unless otherwise pro- 


vided or separately stipulated. (Italics 
added. ) 


-$31094-2 Special stipulations. 


Offerors for noncompetitive oil and gas 
‘leases and applicants for permits, leases, 


and licenses for lands, the surface con- 
trol of which is under the jurisdiction. of 
the Department of Agriculture, will be. 
required to consent to the inclusion 
therein of the stipulation on a form ap- 
proved by the Director. Where the lands 


have been withdrawn for reclamation 


_ punposes the offeror or applicant will be . 
required to consent to the inclusion of a 
stipulation on the approved forms. If the 

land is potentially irrigable, or if the land: 
is within the flow limits of a reservoir 
- Site or within: the drainage area of a con- 
structed reservoir, or if withdrawn for — 
power purposes, or where the lands have = 


been withdrawn as Game Range Lands, 


‘Coordination Lands, or-Alaska Wildlife 
Areas, the offeror or applicant will-be re-— 


quired..to consent to. the inclusion of a 


stipulation. on an approved form. Addi- © 


tional conditions may be imposed to pro- 
tect the land withdrawn if deemed neces- 


sary by the agency having jurisdiction 
over the surface. (Italics added.) 


| In this instance the standard 
stipulations appear to conform to— 


the regulation in that they are on 


a form approved by the Director, — 


but the special stipulations: have. 


not been so approved. | 

These regulations raise the ques- 
tion of whether the form of the 
stipulation itself is subject. to the 
Director’s approval or whether he 


must accept the stipulation and re- 


quire the offeror’s consent to it on 


a form devised or approved by him. — 
While the language employed may 


be construed ‘to indicate that it is 
the format of the paper on which 
the. stipulations are written that 
must be approved by the Director, 
this interpretation is inconsistent 


3 with the exercise of the delegated 


authority of the Secretary to pre- 


scribe the terms and. conditions’ 


which will govern a mineral lease. _ 
‘In dealing with this appeal we 


have encountered a substantial body’ 
of contrary departmental case law. 
It has been the consistent policy of | 


the Department not to question 


the merits of terms and require-— 


ments imposed by other agencies as 


conditions precedent to their agree- 


ment to lease the public land with-. . 


| drawn for their use. Interior deci- 
| sions have held that the propriety or. 


meaning of any special stipulation 
should be: taken up. with that 
agency by the offeror, and that the 


burden is on him to persuade the — 
administering agency to modify its — 


stipulations. Unless the Forest. 
Service (or other agency) agreed — 
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to modify, the Department. has re- 


quired consent to them as’a condi- 
tion to issuance of the lease. Moun- 


tain Fuel Supply - Company, A- 
31053 (December 19, 1969) ; Cecil 
A-30851 (Novem-. 
ber 16,1967) ; 7. D. Archer, A-30750. 


Hf. Phitlips, - 
: (May 31, 1967 ); Dunean Miller, 
A-80722. (April 14, 1967) ; Duncan 
M iller, A-30742 


— 80376 (December 2, 1965); A. 2. 


Shillander,, A-30279 (January 26, 
1965) ; ‘Jacob N. Wasteiaidiic Ae 
30275 (September 22, 1964); Dun- — 


can Miller, A-29760. (September 18, 
1963). In light of our conclusion 
that these decisions do not.correct- 
ly reflect. the applicable law or the 
regulations, they: are overruled. 


These cases are distinguished from. 
the decision of this Board in Quan-. 
tex Corporation, et al., 4 IBLA 31; 
78 I.D. 317 (1971), in that | in Oia | 


tex the Board did undertake to re- 


view the special stipulations pro-_ 
posed by the Forest Service and, 
having considered them on their 


merits, found that the stipulations 


_ were not.unreasonable, thereby dis-_ 
charging this Department’s respon- 
_ sibility to determine the. propriety | 


of the stipulations in the light of 
the circumstances. 


Therefore, pursuant to. the - au-: 


thority delegated to the Board of 


Land Appeals by the Secretary of - 


the Interior (211 DM 13.5; 35 FR. 
12081), the decision of the New 


Mexico land office.is reversed and | 


the case 1s remanded to that office 


_to ascertain. whether the. Forest _ 
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(December 2, 
1966); Halvor F. Holbeck, A- 
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Service has a specific. need for any 


special stipulation(s) in addition to | 


the standard stipulations approved 

by the Director on Form 3103-2. | 
Should :additional stipulations be 
proposed they. will be considered in 
accordance with the criteria set. 
forth herein. — 7 | | 


Epwarp Ww. Stuxpine, Member. — 


Wa CONCUR: 
Newton Frise, Cc hairman. | 
Dovanas E. Hanniqurs, Member. : 
ESTATE OF BASIL BLACKBURN 
1 IBIA 261. ' : 
| Decided Tune 26, 1978 


Petition for reopening filed by the 
Bureau of Indian Affairs (Superinten- 
dent of ‘the Wind River Reservation) 
to correct an error in a probate or der 
entered ‘February: 21, 1961. 


“Denied. 


100.0. ‘Indian Probate: Generally | 


A determination of the heirs of a de- oe 
ceased Indian: is controlling ouly as to - 
the estate of the decedent, and it does 
not. have. collateral application in the 
determination: of the heirs of decedent’s 
relatives. S, . 


370.1, Indian ‘Probate: 
Waiver of Time Limitation 


Reonenine 


An estate will not be reopened in the. 
exercise of the Secretary’ s discretion to. 
waive the time limitations where the- 
interests remaining in the estate which 

could be acquired by an ae heir are. 
insubstantial, . 


422). 
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3875.1 Indian Probate: Reopening 
‘Waiver of Time Limitation | 


— tis in the public. interest toi issue  dect-. 


“sions which remove uncertainties. or 


E ‘possible clouds from anes to. interests 


“in Indian allotments. 


OPINION BY. UR. McKEE 
INTERIOR B OARD cue 
INDIAN APPEALS | 


Basil ‘Blackburn ‘died’. intestate 


a anuary 7, 1960, and his heirs were. 


| dotarmined by an order entered by 
the Hearing Examiner . (Indian 
Probate) on February oI, 1961, at 


Billings, Montana. He was Si ee. 


by his widow, six children, and a 
grandson, Stanley. Duane Brown, 
who had been adopted. by strangers. 
Stanley is the child of a predeceased 
son, Michael. Blackburn. The dis- 
abieen of the estate was one-half 


‘to the widow, a Vag interest each to 


‘the six surviving children, and. a 
WY, interest. to the erandsoi. The 
-decedent, was pealigned. but at his 


| death, he held inherited minor frac- — 
tional interests in. eight different | 


allotments on the Wind River Res- 
-ervation in. Wyoming. oe 
~. Prior to the. distribution. of. his 
! -estate, the fractional interests of 
‘the heirs in three allotments were 


sold in August and September of 
1960 to another Indian to whom fee | 


‘patents were. issued. .These ‘inter- 


ests thereby. passed out ‘of trust 


‘beyond the: control of the: United 
States and of the Secretary. 

~ Ther eafter, subsequenit to'the dis- 
| tribution ‘of ‘this estate, the benefi- 


cial interests ‘of the heirs in threé 


additional allotments were sold to 
the Shoshone and Arapahoe tribes 
of the Wind River » Reservation. 
This sale, in two phases, was con-— 
summated in “March of 1966 and 


title remained i in the United. States 
| in trust for the tribes. 7 


~ Stanley Duane, Brown’s share of | 


the proceeds from all sales: was 


361. 83. 


In the fee patents ae United 
States reserved “an undivided 1% 


interest in all of the oil, gas, and 
| other minerals” in trust for the 
owners, their heirs and assigns. The 
United States reserved on the 


lands sold to the tribe “* * * a life 
estate in all the minerals oh oe AT AT 
trust, for the owners of the inter ests 
transferred. 7 


_ The Aecedcht’s interests _ in the 
two allotments which remain unsold 
Were @ T%o49 interest in the allot- 
ment of Turtle Looking Round, No. 
1320, valued in the inventory of de- 
cedent’s estate at $7.50, and a UA 6 in- 
terest in the allotment of Sophia 
Dewey, No. 2810, valued in the in- 
ventory at $125. 

On March 6, 4979, ‘Clyde. W. 
Hobbs, Superintendent of the Wind 
River Agency; filed a petition. for 
the reopening of this. probate with 


the Examiner ‘in Billings, Montana. | 


Attached to the petition were copies 


of records from the Wind’ River 


Agency and the tribal court at the 
agency by which -it appeared there | 
had been omitted from among the 


heirs: entitled to distribution of the 


decedent’s estate, one Leroy Am: 
brose Ww. Bull, a second natural s son | 
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of Michael Blackburn.’ the prede-_ 


ceased son of this decedent. 


From the records attached to the | 


Superintendent’s petition, it. ap- 


peared that said Leroy Ambrose Ww. 
Bull . (formerly Leroy Blackburn) — 
was a full brother of: Stanley © 


Duane Brown, both being the sons 
of Michael Blackburn and Jenny 
Lonedog. They had been separately 


adopted at different dates by dif- 


ferent people. _ 


Tf granted on the. basis of the 
record as it appears before this. 


Board, a reopening of the proceed- 
ings in this decedent’s estate would 


lead to the establishment of Leroy — 
_Ambrose. W. Bull as an heir entitled 
to a 1/28 interest in the estate, re-_ 


ducing the share of Stanley Duane 
‘Brown from a 1/14 to a 1/28. 

Asa result, Leroy W. Bull would 
have been entitled during his life- 
time to $30. 91 as a distributive share 


of the sale proceeds derived from — 


the six interests sold prior ‘to the 
filing of. the petition for reopening, 
_ and he would have held an interest 
in the minerals reserved i in the fee 
patents as follows: © 


- Allotment of Adella Blackburn, 


No. 11:5 ae aR Sean on /eoss 
Allotment of Painted Wolf, No 

VIGO ee tsetse 1/3456 
Allotment ef George Blackburn, a 

No. 1158__——-------- 2 1/576 


- He. would have held in the remain- 
ing unsold interests a 1/28. of. 


7/3240 interest in the allotment of 


Turtle Looking Round. No. 1320, 


— and-a 1/28 of.a 1/16. interest in the 
allotment. of Sophia, Dewey, No. 
931c. On the basis of the. estimated 


values of these interests shown on 


OF THE DEPARTMENT 


been established - for 
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the inventory, the interest. of Leroy 


can be computed at 27 cents and ; 
$4.48 respectively. | 


— The petition for reopening was a3 
transmitted to the Board by the Ex-- 
aminer in Billings, Montana, by a 


memorandum dated March 80, 1972, 
in which he recommended reopen-— 


ing. He also indicated: he had been _ 


notified that Leroy Ambrose Black-~ — : 
burn had died October 24, 1971. The 


~ death of. Leroy Blac uin termi- 


nated the mineral interest- reserved 
“for life” in the transfers to the 


tribes. His probable heirs appear to 


be his widow and two minor chil- 


dren. The hearing in probate of his 


estate will be part of the next hear- 


ing calendar scheduled at the Wind 


River Reservation. | 
The Superintendent is charged - 
with the m management of the oe 


and with the record keeping as to 
land ownership of the various al- 


lotments on the Wind River Reser- 
vation. Hei is confronted in this case 


with the possibility of adverse 


claims being filed, clouding and dis-~ 
turbing titles hich have been con~ 


‘sidered by the Government and by — | 


the individuals involved to have 
‘substantial | 
periods of time. 

The provisions of: 4B CFR 4, 242, 
(a) bar reopening by an-examiner:” 


_aiter a probate has been closed for 
more-than three years. However, the 


Secretary in 25 CFR 1.2 has re- 
served authority in his discretion to 
make exception to the three- -year 


_ limitation on reopening to prevent 


“manifest injustice” resulting from 


mistake, fraud, or. imisrepresenta- 


tion. | 


—— feldt, 
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A anding i is made on the basis of | 


- the record that the interests which 


have been ‘heretofore denied to 
Leroy W. Bull (nee Blackburn) are 
insubstantial. Consequently the Sec- 
retary is in no position to disturb the 


_ conveyances to the tribes or to at- 


tempt to obtain a court decree can- 
~ celing the fee patents. | 


A further finding is made that 
titles to the lands must: be settled 
and stabilized and that the Secre- 
tary should not exercise discretion 
to reopen the estate to allow the 
heirs of Leroy W. Bull a share in 
the minimal interests remaining in 
the estate. No manifest injustice to 
him or his heirs is found in the cir- 

cumstances of this case, and it is in 
the public interest to remove this 


- uncertainty concerning the title by - 


issuance of a final decision. The 
principles announced by the As- 
sistant Secr etary of the Interior in 
his decision in Jean Holton West- 
A-29604. (November 15, 
| 1963), are, applicable here. It was 
‘said, | 

‘The determination as to whether.to sell 
or lease public land pursuant to the Small 
Tract Act (the Act of June 1, 19388) as 
-amended, 48 U.S.C. 682a (1970 ed.) is by 


_ statute committed. to the discretion of 
‘ the Secretary. If he, or his delegate, de- 


| cides that it is not in the public interest © 


to dispose of land under the act he may 
_ refuse to do so. Joseph M. Schuck et al., 
_. A~28603 (August 16, 1961). * * ae 
_ A further finding is made that 
the refusal to exercise discretion to 


reopen this probate should not, be 


taken as a determination of the ulti- 
mate rights of Leroy W. Bull or 
his heirs to share in the estates of 
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any other blood relatives. under the 
statutes of descent. His. rights in 
the estate of this decedent were 
determined February 21, 1961. The 
order determining hairs and. this — 
decision of the Board. are limited — 
to this estate only. 3 

NOW, THEREFORE, i virtue 
of the authority delegated to the. 
Board of Indian Appeals’ by the | 
Secretary of the Interior, 211 DM 
13.7; 85 F.R. 12081, the petition 


for reopening filed herein by the 


Superintendent of the Wind River » 
Agency is hereby DENIED. | 

This decision is final for ‘the 
gic ieac a | 


Davp J. ‘McKee, a harman. a 


I CONCUR: 


James M. Day, MM ember. a : 


LUCAS COAL COMPANY 


i BMA 138 | | 
Decided June 29, 1972 


_ by the Bureau of Mines from 
an order of Departmental Hearing 
Examiner William Fauver vacating an 


imminent danger order of withdrawal 


in Docket N o, PITT 72-46, 
Rewianded: 


Federal Coal Mine Health and Safety 
Act of 1969: Hearings: Decisions— 
Administrative Procedure: Decisions - | 
Section 8(b) of the Administrative Pro-- 
cedure Act requires finditigs of: fact. ‘In ; 
the. absence of findings it. may be im-. 
possible for the Board. of: Mine. Opera- 


- tions Appeals to review a decision of an. 


‘426 DECISIONS OF THE 


examiner, and the case should be res 
manded to the examiner. _ 


‘Federal Coal Mine. Health and. Safety 
Act of 1969: anne Burden of 
Proof | Se un BES 

The burden. of proof in a eenane for 


the review of an imminent. danger order 
of withdrawal is on the applicant. | 


APPEARANCES: Robert W. Long, 
Associate Solicitor, J. Philip Smith, 
Assistant Solicitor, Stanley  M. 
| Schwartz, Trial Attorney, for appel- 


lant, Bureau of Mines; Leo M. Stepan- 


ian, Esquire, for appellee, Incas Coal 
Company. 


MEMORANDUM | 
AND ORDER INTERIOR 
BOARD OF MINE OPERA- 
TIONS APPEALS 


This case arises from:.an eanies: 
tion for review of an order of with- 
drawal issued to Lucas Coal Com- 
pany (Lucas) by a Bureau of Mines’ 


(Bureau) inspector on October 7, | 


1971, pursuant to section 104(a) of 
the Federal Coal Mine Health and 
Safety Act of 1969 (hereinafter 
“the Act’). 1 By oral ruling the ex- 
aminer vacated the order. for the 
reason that the Bureau had failed to 
- sustain its burden of proof that a 
condition of “imminent “danger” 
existed.? 


The Bureau filed with, the Board | 


 1gg Stat, 742-804, 80 U. 8. C. secs. 801-960 
(1970). °° 
2 The oral purine was mais ciuung on Jan- 
‘uary 4, 1972. The transcript of the ruling was 
clarified by Order Clarifying Transcript, issued 
April 6, 1972. There is no significant difference 


hebweon the two rulings’ insofar as this deci- 


sion is concerned, 


DEPARTMENT OF THE INTERIOR 


tion 4.601(a) — 


OPINION | 
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a timely notiee of appeal to the ex- _ 
aminer’s decision, and on May 12, ° 
1979, filed its brief. On May 25, 1972, , 
Lucas filed a motion to cen ee the 
appeal and to strike the ‘Bureaw’ 8 
brief for failing to comply with sec- 
of. the Board’s 

Rules,’ which requires specific rec= - 
ord citations where an objection. is 
based upon evidence of record. In 
view of our ruling hereinafter on 


| the merits of the Bureau’s appeal, it 


is unnecessary for us to rule on La- 


cas’ motion to strike the brief which 


is merely a procedural objection to 
the form of the Bureau’s appeal.* 

‘The Bureau’s objection to the ex-_ 
aminer’s ruling is that it was based 
on an incorrect standard of proof in 


-~ determining whether the conditions 


cited in the order constituted ‘im 


minent danger” as defined by the 


Act.® The Bureau contends that the 
examiner required a, showing of | 
probability that the condition or 

practice found by the inspector 


could cause death or serious physi- 
cal harm before such condition or 


practice could be abated ; whereas, : 
the proper standard is sha there: 
be a showing of ‘reasonable expec-. 
tation that such consequences esa 
occur. ‘Therefore, iti is argued, a. | 
higher meerer of evidentiary cer- 


$43 CFR 4.601 (a). 
4No Pepreden te uve: ‘of miners has appeared 
in this case.' 


8 Section. 3.(j) of ‘the. Act. states: Cee 


«(I)mminent danger’ means the existence of 


any condition or practice in‘a coal mine which- 
could’ reasonably. be expected to cause death. 
or serious physical harm before such conaiiion: 
or pbrecuice’s can be abated. Broek: i. vs 


(425) 00° 


_. LUCAS COAL: COMPANY 


JUNE 29, L972 


| tainty was’ required by ithe exaddi: | 


ner than intended by the Congress. 
We believe that the. Bureau mis- 
understood ‘the examiner’s ruling 
which. stated 1 in pertinent part: 
J am not satisfied from the prepon- 


derance of. the evidence. * *. * that the 
Government has made out a case that 


there is @ reasonable probability or eax-— 


pectation that the conditions found * * * 
did constitute an imminent danger with- 
in:the meaning of oe section. (Italics 
added) ° ‘ 


did not impose any different degree 
of expectation than required by the 
— Act. We read the examiner’s deci- 
sion as using “probability” as sy- 
nonymous with “reasonable expec- 


tation.” Therefore, the degree of 
certainty remains reasonable expec- — 
tation. 'This appears to be nothing 


more than - a futile. ‘exercise .™ 
semantics. 


Although. we believe that a ex- 
-aminer correctly stated the stand-_ 
certainty. 


ard of evidentiary. 
required to prove imminent danger, 


we are unable to determine from the 


~ record whether he correctly applied 


the findings of fact required. by sec- 
tion 8(b): of the Administrative 
Procedure Act. 5 U.S.C. sec. 557 (c) 
(A) (1970). It may well be that the 
examiner had adduced: sufficient 
evidence to support his ruling;: but 
in the absence of findings, at is 7 


‘'This is the language of. the ruling as: it 


appears in both the original transeript and me 
revision of anise 6, 1972: . ; 


possible for ‘us to review the deci- 


: sion adequately. 


We are further troubled with thie 
procedure followed by the exam- 
iner with respect to the proposed 
findings of fact. It appears that the 
parties were given an opportunity 
to submit proposed findings and 
conclusions, but only after the ex- 
aminer ruled:on the case. Although, 
in fact, the parties submitted no 


proposed finding, they ‘were effec- 


| tively denied their right to do so, 
It appears 01 us ‘that the examiner ieee aaa ? 


since section 8(b) of the Adminis- 


trative Procedure Act clearly states, 


inter alia, that the parties are en- 
titled to an opportunity to submit - 
proposed findings before a recom- 
mended, initial, Or tentative | 
decision. — | = 


We also belava. ‘ithe examiner 
erred ij in the assignment: of the bur- 


den of proof. Section 4.587 of the _ 
Rules, in effect at the time of the © 


hearing | and examiner’ Ss. decision, | 
stated’ that in all proceedings 
under the Act, the applicant, peti- — 
tioner, or party initiating the pro- . 


ceeding shall have the burden of 


| ‘proof “* * * except that the Bu- 
the standard, since he did not make — : “1 ae | 


reau shall have the burden of prov- 
ing. violation of any mandatory 
health or safety standard * * * 
wherever violation * * * is m is- 
sue.” 43 CFR 4.587 (1972) (italics: 
added).? Lucas, as the applicant in 
this case, has the burden of proof of 


showing that imminent danger did. 


7A recent amendment to Rule 4.587 would 


not change the applicant’s burden of root. 
43 CER 4. 587, 37-F.R. 11462. . 
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‘not exist. ‘The examiner reasoned 
that because the question of. immi- 
nent danger was “inextricably in- 
terwoven” with the question of vio- 
lation, the Bureau had the burden 
of proof of imminent danger. We 
disagree with this reasoning. While 
violations of the mandatory stand- 


ards may constitute conditions or 


practices upon which an imminent 
danger order may be based, proof 
of violation is not necessarily an 


element of. proof of imminent 


danger. A determination can be 
made that the conditions and prac- 
tices cited in an order of with- 
_ drawal constitute imminent danger 
without deciding whether such 
‘conditions and practices also consti- 
_ tute violations of mandatory health 
or safety standards, zc. the question 
of violation may be immaterial or 
_ irrelevant to the issue of imminent 
_ danger. Therefore, we hold that the 
examiner erred in concluding that 
the burden of proof of imminent 
danger was on the Bureau. 


ORDER 


- WHEREFORE, IT IS HERE- 
BY ORDERED, ae the case IS 


REMANDED to the examiner 


with instructions to prepare a new 
decision incorporating therein ap- 


~. propriate findings of fact and con- 
clusions of law consistent with the 


views expressed i in this opinion. a 


_C. E, Roouns, JR, Chairman. | 


Davin Doann, If eben. 


DE PARTMENT 
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ESTATE OF BENJ AMIN HARRISON 
STOWHY , , 
(DECEASED YAKIMA ALLOTTEE 
NO, 2455) ae 
cand . | 
ESTATE OF MARY G. GUINEY 
HARRISON oe 
(DECEASED COLVILLE ALLOTTEE . 
No. $-925) a 


1 IBIA 269 , | | 
: Decided June 30, 1978 | 


Petition for rehearing challenging 
constitutionality of an amendment to 
Yakima Enrollment Act certified to 
Director, Office of Hearings and Ap- 
peals for exercise of Directoy’s super- 
visory authority by Hearing Examiner — 
Richard J. Montgomery. 


Petition denied: Order “Approving 
Will of Mary G. Guiney Harrison re- 
versed and remanded on other grounds, 
100.0 Indian Probate: Generally 
The Department of the Interior does not 


‘have the authority to declare a . federal 


statute unconstitutional. 


APPEARANCES: C. James Lust, Esq, 
(Hanson and Lust) for petitioners. 


OPINION BY MR. DAY 
INTERIOR BOARD: OF 
INDIAN APPEALS: 


This aon arose by reason of a. 
petition for ‘reconsideration, filed. 
pursuant to 43 CFR 4.241, in the Es- 
tate of Benjamin Harrison Stowhy. — 
As the sole issue raised was a chal- 
lenge to the constitutionality of a. 
federal statute, Hearing Examiner 
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(DECEASED COLVILLE ALLOTTEE NO. S-9 215) 
: June 30, 1972 Oo 


Richard J. M outgomery eh 


the petition to the Director, Office | 
of Hearings and Appeals, with a re- 
quest that he exercise his delegated. 


supervisory authority. The Estate 
of Mary G. Guiney Harrison, was 


also certified to the Director be- 


cause of factors that will be made 

evident later in.this decision. | 

_ Benjamin Harrison Stowhy, an 
enrolled Yakima Indian, died: on 


_ March 8, 1968, without leaving nat-— 
_ ural issue, father, mother, brother, 
_ sister or issue thereof. At the time 


of his death, he was possessed of 


_ four ‘allotments located within the 


Yakima Reservation: with an ap- 
praised value of $186,400 and cash 


-. in his Yakima Agency ITM account 
totaling $2,508.22. By a will exe-— 


cuted on January 15, 1951, he de- 
vised his entire estate to his wife, 


Mary G. Guiney Galler Carroll 
Alexson Stowhy Harrison, an en- | 
rolled Colville Indian. Mary died 


on December 2, 1968, possessed of a 
1/96 share of an allotment on the 


Colville Reservation valued at $8,. 


cash in her Colville Agency ITM ac- 


count totaling . $950, and an allot- — 


ment located: within ‘the: Yakima 


_ Reservation with an appraised | 
value of $11,500. Mary’s Yakima al-_ 
lotment is one-half of the original — 


allotment of Benj amin ’s mother, | daughter and the daughter of Margaret Guiney 


Cecelia Stowhy; less. five acres 
deeded by Mary to Esther S. Mon- 


jarez, the adopted. daughter of | 


Benjamin and Mary, on Septem- 


. 1 Sea: 43 CER 4.5, (211 DM 13.1; 85 ER. 
. pevety 


ber. 8. 1968. By a will sseina on 


March 29, 1968, Mary devised the 


bulk of her estate to Martina 
Guiney: Grey, an enrolled Colville 
Indian and a daughter by a previ- _ 
ous marriage to. Cornelius Guiney 
(deceased - non-Indian).. 7 


On April 11, 1972, Bigabithes. 
Montgomery issued or ders approv- 


ing both wills and declared Martina 

to be the sole beneficiary of Mary’s 
estate, which also included Benja- _ | 
-min’s entire estate. 
erred in the reading of Mary’s will. 
A reading thereof discloses a devise — 
of two acres out of the allotment of 
Cecelia Stowhy to ‘a second daugh-- 


‘The examiner 


ter, Margaret McDonald a (Martina S 
sister). 3 | 
‘In addition,’ inet examiner fsind | 


‘that by virtue of Public Law 91- 


627, the “Yakima Indian trust es- 


tate is subject: to the option of the 


Yakima Indian Tribe, within 2 — 
years from the date of this order, to 


purchase this Yakima Indian trust 
| property from _ the | - above 


de- 
visee, eH. 99 LS 
~The neice aie allege: to io | 
“enrolled members of the Yakima | 
tribes of one-fourth or more blood | 
of the Yakima tribe” and distant. 
relatives of Caen, charge that 


ae Hsther ‘Stowhy. Monjaree. is. ‘Mary's grand- 


S. McDonald. Esther hag filed a separate — 
petition for rehearing which is ‘not part of 
this matter. 

2 The petitioners are ‘the heirs of Hannah S. 


“Yallup (44), deceased, Maggie EB. Goheen (%), 
Charles P. Hyle (3%), Frank Eyle (%), Elijah 


Lewis (%), Marguerite Guineys S. McDonald, | 
Lila - June Sanders Broxon, Hlsie Sam (4%), 
John T. Eyle (%), Hyans Lewis. BB), Roger , 


430 


‘Public ie OL 627, ncaa: on n De- 
“applies retro-. 


‘spectively and denies the petitioners . 
Fifth: 


‘cember 31, 1970, 


due process under ‘the 
Amendment of the U.S. -constitu- 
tion.” The legislation at issue is 
quite unique. To understand its 
effect on the parties it is necessary 
that we review its history. Prior to 
Public Law 91-627, section 7 of the 
Act of August 9, 1946, read: | 


After August 9, - -1946,- only: enrolled 


members of the ‘Yakima ‘Tribes of one- 
fourth or more blood of such tribes shall 
take by inheritance’ or by will any in- 
‘terest in that part of the restricted or 
trust estate of a. deceased member of 


‘such tribes which came to the- decedent 


thr ough his membership in such. tribes or 
which consists of any interest in or the 
‘rents, issues, or profits. from an -allot- 
ment of land within the Yakima Reserva- 
tion or within the area ceded by the 
treaty of June 9, 1855 (12 Stat.. 951) 
i tom 60 Stat. | 968, 25 U.S.C: 
(1958). 


The Act of roe 9, 1946, has 
‘een interpreted to bar a prospec- 


tive heir or devisée with less than 
one-quarter Yakima blood from in-- 


Lewis (%) and Ernest Lewis (%). The record 
‘is not precise as to the petitioner’s relationship 
to Benjamin, The fractions ‘shown in paren- 
theses indicate the degree of Yakima blood as 
reported by the Yakima Indian Agency. 

Marguerite: Guineys'S: MeDonald' and ‘Lila 
June.Sanders: Broxon are. reported to-be en- 
rolled at the Colville Indian. Agency. It is 
probable that’ Marguerite is the ‘game person 
as. Mary’s daughter, Margaret. If so,- 
questionable why. she.is named as a.petitioner. 
To add to the confusion, the record contains 
a power of. attorney to. Pat Cockrill, Esa., 
Signed. by Marguerite, The record contains 
‘testimony that Lila is the daughter of Ysther 
Smith Sanders (deceased) an adopted. daughter 
“of J Mary and Cornelius Guiney. 

‘The petition. for rehearing WAS, filed in the 
Estate ‘of. Benjamin Harrison Stowhy only 
‘and makes no, reference to the Estate of Mary 
<. Guiney Harrison. em 7 
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heriting Yakima ‘lands, Estate of 7 
Hattie Lindsey, TA-1158 (May 2, 


1966). When a person is disquali- | 


fied by the Act of August 9, 1946, 
he is regarded as having prede- 
ceased his ancestor and the inherit- 
ance Is passed upon the decedent’s 


next of kin who are otherwise quali- 
fied. Solicttor’s. O pinion, M_26331 


me (Mareh 16, 1956). 


Public Law 91-627, 84 Stat. 1874, 
amended section 7 of the Act of 


August 9; 1946, by ee the 
following: pe 


(a) A person who is not an. enrolled 


eniher of the Yakima Tribes with one- 
fourth degree or more blood of . such 
tribes shall not be entitled to receive by 


devise or inheritance any: ‘interest: in trust 
or restricted: land : - within’ the - Yakima 
Reservation or. within the area ceded. by 


the Treaty. of June 9, 1855 (12 Stat. . 


1951), ‘if, while the decedent’s estate is 


‘pending’ before‘ the’ Examiner of In- 
-heritance, the Yakima Tribes pay. to: the 
Secretary of the. Interior, 


on ‘behalf, of. 
such person, the fair market: value - of 
such interest: as determined by the Secre- 


tary of the Interior after appraisal, The 


interest for which payment is ‘made shall 
be held by the Seer etary | in ‘Trust for the 
Yakima Tribes. | 

~(b): On request of the: Yakinia Tribes 


.the. Examiner of Inheritance: ‘shall. keep: 


an: estate pending for not less than two 
years from the date: of decedent's death. 


er % a ae Mo, See 


Gaon 9. of Public. Law, 1-09 


1s unusual, in: ‘that: It provides: 


“The provisions ot section 7 of the ‘Act 


‘of August: 9, 1946, ‘as amended - by this 
Act,. shall: ‘apply to all estates pending 
‘before the :Exantiner of Inheritanee [*} 
on the -date of this’ Act. [December 31, 


The title of ‘Bxaminer of Inheritance has 
been changed: tO Hearing. Examiner. 
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ESTATE OF BENJAMIN HARRISON STOWHY (DECEASED. 


ABT 


YAKIMA. ALLOTTEE NO. 2455) AND ESTATE OF MARY G. GUINEY HARRISON. . 


(DECEASED COLVILLE ALLOTTEE NO. S—9215) | 
. . June 80, 1972 , 


1970], and to all future estates, but shall 
not apply to any estate heretofore 
closed. (Italics added.) 

_ Although the petitioners have not 
alleged the taking of specific prop- 
erty without due process of law, it 
is apparent they contend that at 
the time of Benjamin’s death, they 
were his next of kin and the only 
heirs entitled to inherit his Yakima 
trust or restricted land.’ Their con- 
tention appears to be based on the 
horn-book principle that real prop- 


erty vests in the heirs or devisees. 


upon the death of the owner. 31 Am 
Jur 2d, Executors and Adminis- 
- trators, § 246. Therefore, it 1s con- 
tended that the passage of Public 
Law 91-627 divested the petition- 


ers of their inherited estate which 


was vested on March 8, 1968, the 
date of Benjamin’s death. 

I find that the petitioners have 
raised a serious constitutional chal- 
lenge. However, the Department is 
without authority to declare the 
Jegislation unconstitutional. Only 
the courts have the authority to take 
action which runs counter to the ex- 
pressed will of Congress. 3 Davis, 
Administrative Law Treatise, § 20. 
04; Public Utilities Commission v. 
United States, 355. U.S. 584, 539 
(1958). 

Notwithstanding the Depart- 
-ment’s inability to entertain a chal- 
lenge to the constitutionality of an 
act of Congress, the examiner acted 


correctly in certifying the issue to 


ae Mary, ‘Mar tina, Margaret and Hsther are 
Colville enrollees and do not have the requisite 
one-fourth Yakima blood. 


the Director. It is the policy of the — 
Department of the Interior to ex- 
pedite the exhaustion ofa petition- 
er’s administrative remedy when- 
ever the petitioner, in good faith, 
raises @ serious issue as to the con- 
stitutionality of an act the Depart- — 
ment is charged with administering, 
so that he may pursue the proper 
relief in the courts. Such a policy not 
only affords prompt relief to the © 
petitioner s, but assists departmental - 
oficials in properly meeting their 
responsibilities. 

Therefore, pursuant.to the. au- 


thority delegated to the Director, — | 


Office of Hearings and Appeals, by _ 
the Secretary of the Interior, 211 _ 
DM 13.1; 35 F.R. 12081, it is 
ordered : 

1. The petition for rehearing is 
denied. This decision is final es the 
Department, but shall. not be ex- 
ecuted prior to the expiration of 60 
days from the date hereof. | 

9. The examiner’s order approv- 
ing will of Mary G. Guiney Harri- — 
son is reversed and remanded for 
actions consistent with this decision — 


and the estate is hereby ordered _ 


reopened. 7 
_ 8. It is ordered that the petitions | 
filed by Esther Stowhy Monjarez 
and Louis Joseph M. Ives be re- 
turned to the examiner for action 
pursuant to 43 CFR 4.241. . 

4, It is ordered that this decision — 
shall be executed and distributed by — 
the examiner pursiant to 43 CFR 
4.296. | 3 


James M. Die Director. 
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- MERITT N. BARTON 


6 IBLA 293 


Wyoming land office, Bureau of Land 
Management, rejecting mineral patent 


application and. declaring mining 


claims null and void ab initio. 
- Set-aside and remanded. 


Hearings—Mineral Lands: Determina- 


tion of Character of—Mining Claims :. 
‘Determination of Validity—Mining 
Hearings—Multiple Mineral 


Claims: 
Development Act: Hearings 


‘Where there were no outstanding permits, 
leases or applications for leases for 


minerals subject to the Mineral Leasing 
Aet of 1920, as amended, 30 U.S.C. sec. - 


| ‘APPEARANCES: Otis Reynolds, Rei | 
olds and Hughes, ateuaey for Meritt ~~ 


181 et seg. (1970), when mining claims 
were located in 1945 and 1952, but the 
Geological. Survey in 1968 has reported 
that the lands were known to be valuable 


| for leasable minerals > subject to that 
Act since 1920, a mining claimant is en- 
titled to a hearing on the question of the . 


known mineral character of the land at 


the time his claims. were loeated before — 


the claims can be declared void ad initio 


- for his failure to file amended locations 


as required to take advantage of the bene- 


fits of section 1 of the Multiple Mineral - 
_ Development Act of August 138,. 1954, 30 
— -ULS.C. see. 521 (ae 


Mining Claims: 
Validity—Mining Claims: Patent 


Section 2532. Rev. Stat., 30 U. S. C. sec. 38 
(1970), does not obviate the necessity of 


a mining “claimant to show a valid dis- 
covery in order to be entitled to a patent: 


for a mining claim. 


"Snedlevinine tone of 


BARTON 


i : 


od Mining Claims: Determination of Va- | 
- lidity—Mining Claims: Lands Subject — 
| to—Mining Claims: Relocation—Mul- 
Decided Tol 7, 1978 | 


Appeal from. tection: (W_4336) of — 


tiple Mineral ge Act: Gen- 
erally | 


Section 2332; Rev. Stat., 30° U.8.0. sec. 


88 (1970), may not create any rights 
to a mining. claim against the United 


States where the land is not open to entry 


under the mining laws. If, however, the _ 


land becomes open for entry under the 
mining laws, and in the absence of any 
intervening rights, that provision may 


| serve as a substitute to making a new 
location if the lands are held for the 


requisite number of years thereafter and 


a discovery of a valuable mineral deposit 
is then shown.’ This includes lands opened - 


to mining claims under the Multiple 
Mineral Development Act, but under that 
Act the leasable minerals ‘would be 3 
reserved to the United States. | 


N. Barton. 


OPINI ON BY URS. 
LHOMPSON | 


INTERIOR BOARD OF LAND a 
_ APPEALS © | | 


“Meritt N. Barton has sppeuled to 
the Director, Bureau of Land Man- ; 


| agement, 1 from. a. decision by the : 


Bureau’s Wyoming land office dated 


November 24, 1969, rejecting his ap- 


plication for mineral pane for nine 


1 The Secretary of the Interior: in the exer- 
cise of his supervisory authority, transferred 
jurisdiction over all appeals pending before: 


the Director, Bureau of Land Management, to — 


the Board of Land Appeals, effective July 1, 


1970. Cir. 22178, 35 B.R. 10009, 10012. 


xe LD. Nos. " and 8 | 


. ABQ DECISIONS 


placer mining claims? embracing 


- portions of secs. 22, 27, and 34, T. 
49 N., R. 66 W., 6th P.M., Crook 
County, Wyoming, and declaring 
such claims null and void ab initio. 
The land office decision was based 
solely on the ground that the claims, 
which were located in 1945 and 1952 
for beritonite? are situated on lands 
which were known tobe valuable for 
- oil and: gas at the times. of location, 
and that the record showed: that ap- 
pellant had failed to comply with 
the provisions of the Act of Au- 
‘gust 12, 1958, 30 U.S.C. sec. 501 
(1970), and the Multiple Mineral 
Development Act of August 18, 
1954, 30 U.S.C. sec. 521 (1970). 
- The statutes referred to require 
that, in order to have validated any 


mining claim located subsequent to 


July 31, 1989, and. prior to Janu- 
ary 1, 1958, covering lands which at 
the time of location were included 
in a permit or lease, or an applica- 


2 Meritt N. Barton has been the owner of 
record of the claims since 1960, but states that 
he holds the title to fractional interests therein 
in trust for the following persons: Caroline 
' Barton; Nelda Barton; Verne F. Barton; 
Verne F. Barton, Jr. ; Billie Lee Barton ; Elaine 
Barton; Otis Reynolds; Mary Lou Barton; 
‘George L. Barton; Jessie M. Barton; Merle 
Nefsy ; Bronna L.. Rohde, formerly. Bronna L. 
Nefsy ; Claire C. McGuckin; James T. Mc- 
Guckin, Jr.; Imogene C. Thomas; and Mar- 
jorle May Bertagnolli. Appellant owns a 
fractional interest in all of the claims except 
one, the Billie No.2. 

Although the other persons listed above were 
named as. contestees.in previous proceedings 
relating to these.claims, the land office decision 
of November 24, 1969, named only Meritt N. 
Barton, and the current appeal is prosecuted 
solely in his name. 

8 The claims in question are the Black Draw 
Nos. 1 and 2, and Barton Nos. 1 and 2, located 
July 20, 1945; the Billie Nos. 1, 2, and 8, 
located May 15, 1952; and the Nefsy Nos. 1 
and 2, located July 18, 1945. 
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tion for a permit or lease, for leasing 
act minerals, or which were known 
to be valuable for such minerals, the 
owner of the claim must have filed. 
not later than 120 days subsequent 
to August 12, 1958, an amended 
notice of location, which notice must 
have specified that it was filed 
pursuant to. the Act of August 12, 
1953, and for the purpose of obtain- 
ing the benefits set forth in that 
Act.* 

The validity of the claims in Bie 
tion has been the subject of pro- 
tracted litigation. Appellant filed 
his first application: for patent on. 


4In determinations construing the Mineral 
Leasing Act of February 25, 1920, 30 U.S.C. 
§ 181 e@ seg. (1970), the Department held that 
that Act had segregated from. appropriation 
under the mining. laws. lands which were © 
included in a permit or lease, or application — 
for: permit. or. lease, for leasable minerals, or 
were known to be valuable for such minerals. 
Any purported locations on such lands made 
after. the effective. date of. the Act were re- 
garded. as void ab initio, since.a tract. of public 
land could not. simultaneously be subject to 
both a permit or lease and: a valid mining 
claim, and. the. mining laws coutained no 
authority for issuance, of patent with a. reser- 
vation of leasable minerals. See Arthur LD. 
Rankin, 73. LD. 305,. 809 (1966); United 
States v. U.S. Borag. “Oo., 58 LD. 426, 432 — 
(1948); ; Secretary’s Letter, 50 L.D. 650 - 
(1924) ; Joseph H. McClory, et: at., 50 L.D. 623 
(1924). 

The purpose, of the Act of August 12, 1953, 
and Multiple Mineral Development Act of 
August. 13, 1954, was.to, provide: for the:con- 
current exploitation of all, mineral resources, 
both patentable and leasable, in the public 
lands. To this end, the Acts prescribed a pro- © 
cedure for validation of existing mining claims 
located: subsequent.to July 31, 1939, and prior 
to February 10, 1954, which were previously 
considered invalid because of conflict. with the 
Mineral Leasing Act. The 1954 Act also au- 
thorizes the location of future claims:on lands 
covered by a mineral permit or lease, or appli- 
eation therefor, or which are known to be 
valuable for leasable minerals. A patent for 
such claims must contain a reservation of 
leasable minerals to the United States. 30 
U.S.C..§§ 502, 524 (1970). 


oe _. SMERITT N.-BARTON. 0. 


433, 


July 7, 1972 


February 2, 1960. On October 20, 
1962, the Bureau of Land Manage- 
ment instituted a contest against the 
claims, alleging in substance that 
the lands included therein were non- 


mineral in character, and that no- 


discovery of a valuable mineral 
deposit had been made. Appellant 
answered, denying the charges. A 
supplemental complaint issued 
March 18, 1968. Subsequent to issu- 


ance of the complaint, the land office 


ascertained that oil and gas. leases 
had been issued for portions of the 
lands comprising the claims after 


the claims had been located, and by 

a decision of August 27, 1968 di- — 
rected the claimant to file a private | 
contest against the leaseholders, — 


pursuant to section 7 of the Multi- 
ple Mineral Development Act, 30 
U.S.C. sec. 527 (1970). Appellant 


complied with the Bureau’s direc- 


tive. Upon the failure of any of the 
lessees to file an answer to the com- 


plaint, the mining claimant’s rights | 


were affirmed and the private con- 


test was dismissed by the land office 


- ina decision dated July 21, 1965. 

On January 3, 1966, Barton with- 
drew his initial applications for pat- 
ent, reserving the right to reapply, 
-and the land office, in a decision 
dated January 11, 1966, accepted 
the withdrawal and dismissed the 
Government’s contest without a 
hearing and without prejudice. 

Appellant filed a second applica- 
tion. for patent of the claims, Jan- 
uary 30, 1967, supplemented on Feb- 
ruary 20, 1967. On March 10, 1967, 
the Bureau issued a new contest 

complaint, alleging that “[n]o dis- 


covery of a valuable mineral suffi- 
cient to support a mining location 
has been made upon or within the 
limits of said claims.” At a hearing 
on the contest held on June 25, 1968, 
the hearing examiner declined to 
allow the Government to elicit tes- 


timony from appellant as to the 
dates when any purported discovery 


on the claims had been made. The 
Government then moved to amend 
the complaint to allege that if a dis- 
covery had been made it was made 
subsequent to August’ 18, 1954, the 
date. of enactment of the Multiple 
Mineral Development Act. The 
hearing examiner denied the motion 
to amend, and in a decision dated 
August 13, 1968, dismissed the con- 


test with eer ee | 


Upon appeal by the Government, 


the Office of Appeals and Hearings, 


Bureau of Land Management, by 
decision of August 6, 1969, reversed 
the hearing examiner’s decision and. 
remanded the case to the Bureau’s 
State Director for Wyoming “for 
the amendment of the complaint or 
the filing of a new complaint with 
charges appropriate to raise the is- 
sues intended *°* *.” The decision: 
pointed out that, contrary to the 
finding of the hearing examiner, the 


date of discovery on the claims was 


an important. factor in any deter- 
mination of their validity. Instead 


_ of proceeding with the contest, the 
Wyoming land office declared the 


claims null and void ad inetio. 

In concluding that the lands were 
known. to be valuable for minerals 
leasable under the Mineral. Iueasing 
Act at the time the claims were lo- 
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| cated, the jand office indicated du 
although there were no permits or 


leases or . 
therefor at that time, at various 


times prior and subsequent to the 
location of the claims,’ portions of 


all of the lands with the mining 


claims were included in permits or 


leases or applications or offers for 


such permits or leases under the 


Mineral Leasing Act. It stated 
that the lands have been classified 
as known to be valuable for min- 


erals subj ect to the mineral leasing 


| laws as follows: 


Upon further spnaiaemition: ot previous 


classifications, the. Director of the United — 


States Geological Survey, on October 25, 


1968, determined on the basis of pub- — 
lished evidence that the subject lands 
were known to be valuable for oi] and» 


| U.S.C. sec. 682a (1970), 


gas and oil impregnated rocks as early 
as 1920 and that the lands involved in 
the subject application were known to be 


valuable for oil and gas and asphaltic _ 
- minerals, but not other leasing act min- 


erals, on January 1, 1945, and from that 


_ time to the present during which time 
. location of the captioned mining claims 
was. attempted. Further, the Director of 


the United States Geological Survey 
stated that, “Subsequent oil and gas de- 


_ velopments. on these and adjacerit: lands - 
to date confirm the determination that 


these lands are known to be valuable for 

oil and gas, notwithstanding the presence 

_ of shallow dry holes drilled in the S% 
of Section 34, T. 49 N., R. 66 W.” | 


Appellant does not assert that 


’ amended locations of the claims 
were filed in accordance with the 
Acts of August 12, 1958, and 


August 18, 1954. Instead, he con-_ 


tends that the record fails to show 


that the claims come within the pur- 


view of those Acts so as to necessi- 


tate such filings. eppenen cites the. 


_ DECISIONS al THE DEPARTMENT OF THE INTERIOR 


applications or offers - 


— t79 LD. 


history of ies claims and contends 
basically that the case should be 
sent back for a hearing as provided 
in the Bureau’s decision of August 
6, 1969. 

We agree that there must be a 
hearing in this matter. 

The situation here is different 
from other cases where claims may 
appropriately be declared null and 
void ab initio without a hearing be-. 


cause the records of this Depart- 
| ment conclusively show that land is 


not subject to appropriation under 
the mining laws, such as where the 


: land has been ‘classified under the | | 


Recreation and Public Purposes 
Act, 48 U.S.C. sec. 869 (1970), Buch 
v. Morton, 449 F. 2d 600 (9th Cir. 
1971) ; or the Small Tract Act, 48 
Dredge 
Corporation v. Penny, 362 F. 2d 889 


(9th Cir. 1966); or is otherwise 


withdrawn from mineral entry. 
Wesley Laubscher, 4 IBLA 246 


(January 12, 1972). If the facts 
upon which the determination of in- 


validity is based are not. apparent — 


on the face of the record and are 


subject to dispute, mining claims 
cannot be declared invalid without 
a hearing to resolve the factual is-_ 


sues. Zd.; Mr. and Mrs. Ted R. 
— Wagner, 69 LD. 186 (1962); John 


D. Archer, Stephen D. Smoot, oF 


LD. 181 (1960). 


The determination by the on 


logical Survey that the land was 


known to be valuable for oil and gas 

was not made until October 25, 1968, — 
and, indeed, was a change from 
prior communications from that of- 


fice to the Bureau on that matter. 


At the time the claims were located 
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_. there were no permits or leases for 
oil and gas or applications therefor 
which would have been ascertain- 
able from the status records of the 


land office.® Also, there is no indica- 


tion that:the land was then within 


any petroleum. reserve area or had 


otherwise been classified as valuable 
for oil and gas or withdrawn for 
such minerals in a manner which 
would have been reflected on the 
land office status records. Even 


where lands have: been formally 
classified or withdrawn for minerals — 


subject to the Mineral Leasing Act 
and this is reflected: on land office 


status records, mineral locators have 


been permitted a hearing to dispute 


| such a classification, or determina-. 
tion of the known character of the — 
land. Solicitor’s Opinion, 68 T.D. 346 


(1956). A-hearing, therefore, is re- 

quired here to determine if the land 
was known to be valuable for min- 
erals subject to the mineral leasing 


laws when the claims were located. 


to determine the necessity for ap- 


 pellant’s compliance with the Acts 


cited. above, and other consequences 
indicated in the Bureau’s Office of 


Appeals and Hearings’ decision of 


August 6, 1969, and below. | 
We believe that. the appropriate 


procedure in this instance is the is- 
suance of a new contest complaint. 


_ 5 Where there were such permits or leases 
or applications and no showing of compliance 
with the Act of August 12, 1953; or the 


Multiple Mineral Development Act of 1954, 
mining claims would then be invalid and no . 


hearing would be -necessary. Clear. Gravel 
Enterprises, Ine., 64 I.D. 210: (1957). But see 
the discussion, infra concerning a holding of 
_ the claim for the state’s statute of limitations 
' after the Multiple Mineral Development Act. 
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In the interest of disposing of this 
long-standing case finally, when this — 
case is returned to the Bureau for is- 


suance of a new complaint, all mat- 


ters going to the validity of the min- 


ing claims should be considered. At 
a hearing, evidence relating to all 


the disputed facts, including the _ 


known value of the land for Min- — 


eral Leasing Act minerals, should 


be presented. Cf. Long Beach Salt 


_ Company, 6 TBLA 50 (May 17, 7 
1972). | - 


There is one issue raised by ap- | 
pellant which needs clarification — 
now. Appellant contends that in the 
event of a further hearing, evidence 


would be presented that he and his 


predecessors have held the claims 
for a period equal to the time pre- 


scribed by the statute of limitations — 
for mining claims prescribed by the - 
- State of Wyoming. Therefore, he | 
asserts, he is entitled to a patent 


pursuant to 30 U.S.C. sec. 88 (1970)... 
This provision codifies Rev. Stat. 
sec, 2332, and provides that where 


any persons have held and worked 


their claims for a period equal to the 


time prescribed by the statute of 
limitations for mining claims of the 


state or territory in which they are 
situated, evidence of such possession — 


and working of the claims for such — 
period shall be sufficient to establish _ 


a right to a patent thereto under the © 
mining laws of the United States. 


In Cole, et al. v. Ralph, 252 US. 
286, 307 (1920), the Supreme Court 


held that this section did not obviate 
the necessity for a mining claimant 


to make a discovery of a valuable 
mineral deposit in order to be en- 
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titled to a patent. from the United 
States. Its pur pose was only to ob- 
viate the need for proof of the-post- 
ing, etc. of a location notice. There- 


fore, even if the claimant shows | 


compliance with this section, there 
must still be a demonstration that 
there is a valid discovery on each 
claim within the meaning of the 
mining laws to warrant issuance of 


; a patent. See also, Fresh v. Udall, 


228 F. Supp. 738, 743 (D. Colo. 
1964); Harry A. Schnlts, et al., 61 
I.D. 259, 263 (1953) ; Susie EB. Cocke 
ran, et al. v. Hffie V. Bonebrake, et 
al., 57 I.D. 105 (1940). 

The status of the land is impor- 
tant in applying Rev. Stat. § 2332. 
It is clear that if land is net open to 
entry under the mining laws, no 
rights in a mining claim may be 
created against the United States by 
Rev. Stat. :§'2332 as that provision 
necessarily assumes that lands are 
‘open to mineral entry and patent. 
Chanslor-Canfield M cdway Ou Co., 
et al. v. Orated States, 266 F. 145, 
151 (9th Cir, 1920) ; United States 
v. Midway Northern Ou Co., et al., 
932 F. 619 (S.D. Cal. 1916). Thus, a 
location deficient because made 
when the lands were not open to 
mineral location. cannot. be cured, 
even though there was a discovery, 


so long as the land i is not subject to 
- mineral location. If the land be- — 


comes open to entry under the min- 


ing laws, however, Rev. Stat. § 23382. 


may serve as a substitute for making 
a new location when the land be- 
comes open, if the lands are held for 
the requisite number of years there- 
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after, and there are no intervening 
rights, assuming of course, that a 
discovery of a valuable mineral de- 
posit is then shown. & any Hs 
Schutte, et al., supra, 

Phe Multiple Mineral Dace: 


ment Act has now, in effect, opened 
_ to Jocation under the mining laws, 
lands known to be valuable for 


leasable minerals, or on which there 
is a mineral permit or jease or ap- 
plication therefor, subject to a reser- 
vation ef the leasable minerals to 
the United States. See n. 4, supra. 
Therefore, mining claims held for 
the requisite time after the date of 
that Act may be validated by Rev. 
Stat. § 2332, assuming, of course, 
the claims are otherwise locatable 
for minerals still subject to the min- 
ing: laws, and a discovery of a valu- 
able mineral deposit has been made. 
The leasable minerals would be 


reserved to the United States, how- 


ever. This possibility should be con- 


sidered in the further proceedings 


m. thts case. 
Accordingly, pursuant to the au- 


thority delegated to the Board of | 
Land Appeals by the Secretary of 


the Interior (211 DM 13.5; 35 F.R. 
12081), the decision appealed from 
is set aside and the case is remanded 
to the Bureau for further action 
consistent with this decision. 


: J OAN B. ‘sunny Member. 


We concur: . 


Epwarp W. STUEBING, M ember, 


JoserpH W. Goss, Member. 
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_ ESTATES OF KATE. BITNER 
ay RAE eran ee _ 


1 TBIA Lat 


Petition foe reopening ‘filed by the Bu- 
reau of Indian Affairs [Area Director, 
Billings] to obtain correction of an 
error in a propane: order issued Octo- 
ber 21, 1913. 


Denied. 


7 375.1 Indian Probate: Reopening: 


‘Waiver of Time Limitation 


- No manifest injustice sufficient to justify 
exercise of the Secretary’s discretion for 
the correction of an error committed 58 
- years ago is found where the share of 
which the heir or dévisee Was deprived is 
insubstantial, and the benefits to his suc 
cessors would be now further rediiced by 
fractionation of the original share. 
100.0 Indian Probate: Generally 

A determination of the heirs of a deceased 
Indian is controlling only as to the estate 
of the decedent, and the findings in each 


case must. be supported by a preponder- 
ance of the evidence, — 


OPINION BY UR. McKEE 


INTERIOR BOARD OF © 
INDIAN APPEALS _ 


Two estates were decided by a 
combined order determining heirs 


of each decedent issued by the As- 


sistant Secretary of the Interior on 


October 21, 1913. The decedent, 
Kate Bitner, the mother, died Dée- 
cember 29; 1911, and Rae Bitzer, the 
child, died att the age of 6 years in 
1902. Both had been allotted on the 
- Wind River Reservation in. Wyo- 
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ming. This matter is before the 
Board upon a petition for reopening - 
filed April 18, 1972, by the Bureau 
of Indian Affairs acting through the 


_ Area Director at Billings, Montana. 


From the facts stated and the 
material furnished, it would appear 
that Abner Bitner died in Septem- 
ber of 1904, leaving plural wives 
among his surviving heirs: Kate, 
one of the decedents herein, and 
Constance, not here involved. He 
had children by both wives; with 


_ Kate he had a daughter, Odelia, who 


survived him and a son, Rae, who 
predeceased him,. and with Con- 
stance he had Matilda, a daughter _ 
who survived him. However, in the 
determinations made in the order of | 
October 21, 1918, Matilda was deter-_ 


' mined to be the daughter of Kate 


and therefore a full sister to Rae, 
whereas Odelia was determined to 
be the daughter of Constance, and a 
half sister to Rae. Distribution was 
made in accordance with these. 
findings. 

It is presumed arguendo that if 
this case were to be reopened, the 


> evidence supporting the allegations 


in the petition would be admissible 
at the rehearing and would sustain 
the allegations made in the petition 
overcoming the very substantial evi- 


dence before the Assistant Secretary . 


when he made his panes 58 years 
ago. 

The computations furnished by 
the Bureau indicate that if the de- 
terminations had been correctly 
made as between Matilda and 
Odelia the distribution of the | 
interests to Matilda as a “Half sister” 
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in the 120-acre allotment of Rae 
Bitner (No, C157) would have been 


82/1105, thereof instead of the ag- 


gregate interest which she did re-_ 
celve as a “sister [of Rae] and 
of deceased mother | 


daughter 
- [Kate]” 4.¢., 38369/295420. Con- 


versely, Odelia should have had a 


larger interest. 


.  Asimilar 1% difference i in the dis: 
tribution of the 86.28-acre allotment 
of Kate Bitner (No. C152) would. 


follow. Under the 1913 findings, 


-Odelia received no interest in this 


allotment. It is noted that the record 
does not include any immediate 
prospect or probability of sale to 
reduce these interests to cash capa- 
ble of distribution to the owners. 


There is no indication that any 
heir has sold any interest in either’ 
allotment. It does appear that Ma- 
tilda died in 1914 and that Odelia 
died in 1960. Odelia’s theirs are her 


three children who inherited 
equally, while Matilda’s successors 


are ten individuals who hold un- 


equal shares. 
AL petition for reopening was 


transmitted to this Board by Ex- 
aminer Hammett in Billings, Mon-— 


tana, by his memorandum of 


April 18, 1972, in which he with- 


held any recommendation for re- 


opening on the ground that the in-— 
improp erly 
allocated as a result of the error are” 
so small that no manifest j inj Justice | 


terests which were 


| 7 could be found, 


It is set forth in. the Estate ‘of 


— Basil Blackburn, 1 [BIA 261, 79 


LD, 490 (1972). 


‘The Superintendent is charged with the 


DECISIONS OF, THE DEPARTMENT OF THE INTERIOR 


bate file of Abner Bitner, 


179 LD. 


management of the land and with the rec- 
ord keeping as to land ownership of 
the various allotments on the Wind River 
Reservation. He is confronted in this case 


with the possibility of adverse claims _ 


being filed, clouding and disturbing titles 


which have been considered by the Gov- 


ernment and by the individuals involved 
to have been established 708 substantial 
periods of time. 

When first submitting th this case e to 
the examiner, the Area Realty Offi- 
cer sald In his memorandum of Bop: 


ruary 28, 1972: 


Without a legal opinion or decision by 
your office, we don’t know which probate 
inventories require modifications to fill 
in gaps in the title chains and establish 
the current ownership of these allotments. 
The question is, should not the apparent 
confusion of Odelia and Matilda and 
their relationship to Rae and Kate be cor- 
rected? Or is the decision in probate file 


. 15150-13 irrevocable and final, requiring 
modifications of subsequent probate in- 


ventories that will perpetuate this error? 

The Area Director in his peti- 
tion for reopening. filed -with the 
Board on March 24, 1972,. one 
the following statement: f 

The apparent error was. flage ged at 
some. time in the past on the agency A 
and Ht card. The recent records audit, 
directed by the Superintendent, resulted 
in referral of the question to Mr. Ham- 
mett [the Examiner]. 

“Whether ‘the interests are large or 


small, we cannot in good conscience re- 


quest or prepare modifications of inven- 


tories that ignore and perpetuate an 


apparent error where the Government as 
trustee has the power to correct its error. 

Therefore, we are asking that you. 
consider this memorandum as a peti- 
tion for reopening. the ‘estates of Rae 
and Kate Bitner to correct ‘the error 
that’ was first acknowledged in 1915. 
(See enclosed partial copy of the pro- 
281-C150, 


- Interior in. his’ 
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8983-15, who was the father of both 
Matilda and Odelia.) 


By 43 CFR 4.242 (a) the exami- 
- ner is barred from reopening pro- 

bate which has been closed more 
than three years, but by 25 CFR 12 
the Secretary has reserved discre- 
tionary authority to himself to re- 
open such cases. This discretionary 
_ authority has been delegated to this 
Board. 43 CFR 4.242 (h). 
A finding is made that on the 
: basis of the record, the: interests 


- ~which were improperly given to 


Matilda Bitner and withheld from 


Odelia Bitner are insubstantial and. 


no manifest injustice arises from 


- the error alleged. As in Blackburn, 
supr By a, further: finding is made 


that titles to lands must be settled 
and stabilized, and that the Secre- 

tary should. not exercise his discre- 
tion, in the circumstances of this 
case to reopen a probate closed for 


te more than 58 years. The exercise of 


the Secretary’ s discretion in not re- 
“opening is consistent. with the pub- 
lic interest in that the issuance of 


_ this decision removes ownership un- 


certainties and stabilizes the title to 


” the land. The principles announced 
by the Assistant. Secretary of the © 
decision in Jean’ 


- Holton Westfeldt, A-29604 (No- 
vember 15, 1963), are as applicable 
here as they. were in Blackburn, 
supra. The Assistant Secretary said 
| in that, decision : 


“The determination as to whether to 
sell or lease public land pursuant to 


the Small Tract Act [the Act of June 1,- 


1938, as amended, 483 U-S.C. 632a 1970 
ed.] is by statute committed to the dis- 


1961): 
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cretion of the Secretary. If he, or his” | 
delegate, decides that it is not .in’the © 


‘public interest to dispose of land under 
the act he may refuse to do so. Joseph | 


M. Schuck et at., Sarasa (August 16, 


A further finding is made that the | 


refusal to exercise discretion to 


reopen this probate shall not be 
taken as a determination. of the 


ultimate relationships of the ances-. - 


tors or the heirs of either Matilda 
Bitner or Odelia Bitner inany other — 
estate proceeding. The rights deter- _ 
mined by the probate order of Octo-. 


_ber 21, 1918, left undisturbed i in this 


decision, are limited: to. those in- 


terests in the estate distributed by: = 


that order. Each probate is a sepa- _ 


rate proceeding and the finding in 


each must. be supported by a pre- 
ponderance of the evidence. : 
NOW, THEREFORE, by virtue — 
of the authority delegated to. the 
Board of Indian Appeals by the — 
Secretary of the Interior, 211 DM | 
13.7, 85 F.R.. 12081, 48 CER 4.242 
(h), the petition for reopening is — 
hereby DENIED. , | 
This decision is final for the | 
Department. , 


Davis oJ. McKee, ¢ harman. 


I concur: oe a 
James M. Day, Member. = 


JAMES W. ‘sane | 
_ Decided Srily 18, 1972 - 


Appeal from decision by ‘Wyoming 
land office, Bureau of Land Manage- © 


440 ‘DECISIONS OF THE 
ment, rejecting (1) a petition for can- 
cellation of oil and gas lease W-11012, 
and (2) rejecting application W—-24620 


for a preference-right oil and gas lease. | 


Petition for cancellation dismissed. 
Rejection of application affirmed as 
modified, — | 


Oil and Gas Leases: Cancellation | 


- Where land included in an existing oil 
and gas lease is known to contain valu- 
able deposits of oil and gas, the lease may 


not be canceled administratively by the | 


Department but may be canceled only 


by judicial proceedings. 30 U.S.C. sec. 184 


(1970) ; 43 CFR 3108.3. 


Oil and Gas Lease: Lands Subject To— 


Oil and Gas Leases: Preference Right 
Leases 


Where an swnlieation for a - preference- 


right oil and gas lease is filed for land 
included in an outstanding oil and gas 
lease of record, the application must be 


rejected because the land is segregated | 


by that lease—whether the outstanding 
lease i is valid, void or voidable. 


Oil and Gas Leases: Known Geological 


 Structure—Oil and Gas Leases: Can- 


cellation—Words and Phrases 


Dictum: With regard to cancellation of 


an oil or gas lease, the terms “known 


geologic structure” and “known to con- 
tain valuable deposits of oil or gas” could 
be distinguished on the basis that the 
‘presumptive productivity referred to in 
the definition of known geologic struc- 
ture may be a matter of expert opinion, 
whereas the words “known to contain 


valuable deposits” connote matters of 


actual fact. 48 One es 0-5 and 3108.3. 


The Superior Oil Combane: A-28897 © 
(September 12, 1962) and William 


Wostenberg, A-26450 (September 5 
en sa in dictum. : 


DEPARTMENT OF THE INTERIOR 


[79 I.D. 


| APPEARANCES: Owen a Don 


ley, Esq. and Raymond K. Peete, | 
Esq. for appellant James W. Smith. 


OPINION BY MR. GOSS 


INTERIOR BOARD OF LAND 
APPEALS: 


James W. Smith has appealed — 
from a decision of the Cheyenne, | 
Wyoming, land office of the Bureau ~ 
of Land Management, dated 


June 26, 1970, which (1) rejected 


his petition for cancellation of oil- 
and gas lease W-11012. which had 
been issued to F. H. Mott and as- 


signed to Sierra Trading Corpora- 


tion and others and (2) rejected 
appellant’s application, W-24620, 


for issuance to him of a preference- 
right lease. The land office held that 


since appellant had acquired the 
surface title by a patent issued. sub- 
sequent to the Mineral Leasing Act 
of February 25, 1920, sec. 20; 80 
U.S.C. sec. 229 (1970), he is not 
eligible to claim the benefits of sec- 
tion 20 of that Act. | 

It appears from the record that 
appellant is the current owner of the 


surface title of the land in the W14 


NWY, and W14SE14, NW sec. 26, 


T. 57 N., R. 97 W., 6th P.M., Wyo- 


ming. Appellant obtained a patent 


for the tract from the United States, — | 


March 22, 1965, upon completion 
of the requirements for a reclama- 
tion homestead. The patent contains 
a reservation of oil and gas to the. 
United States. | 

Appellant ° received the patent 


under settlement rights originally 


a = Vee _ «JAMES W.. SMITH 
July 18, 1972 


7 cned ce his. naciher Nancy 
Cook, whose reclamation homestead 
entry (Cheyenne 043893) was al- 
lowed on February 28, 1919, prior to 
the enactment of the Mineral Leas- 
ing Act. The land office records show 


that her final proof of compliance - 


with the ordinary homestead laws 
was accepted December 12, 1925. 
The entrywoman did not submit 


final reclamation proof. Appellant. 


stated he acquired her title prior to 
the entrywoman’s death in 1936, 
thowever the record contains no ref- 
erence to any deed or formal assign- 
ment document. Appellant. also was 
grantee of a 1941 tax deed. Appel- 
lant submitted final reclamation af- 
fidavit and acknowledgement of 
mineral reservation in 1965, and 
final certificate and patent were 
then issued. 7 | 

On June 29, 1954, in a report of 
the Geological Survey, U.S. Depart- 
ment of the Interior, the land in 
question was classified as having 
prospective value for oil and gas. As 
of March 1, 1968, and prior. to ap- 
pellant’s- petition herein; the De- 


| partment issued to F. H. Mott the 


challenged oil ‘and gas lease W-— 
11012, which included. appellant’s 
patented land. According to the rec- 
ord, there is a well (Federal 2-26) 
eile production on the lease. The 
original lessee sue ene y as- 


. 1 'The well is located on .appellant’s lana in 
‘the WKSEYNW Y, see. 26, ‘T. 57 N., R. 97 W., 
6th P.M. The. tract is.communitized with the 
patented E148SEYNWS sec, 26, T. 57 N., R. 
97 W., 6th P.M., under a.-communitization 
agreement. of. June 1,.1969, piece Com. 
Agr. NW-—307. 
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sigriad his rights under the lease to 
the Sierra Traditie Corporation 
which now holds the lease jointly | 
with Peter Graf and Harry Rubin. 

In his appeal appellant contends 
that (1) as surface owner of lands 
included within oil and gas lease 
W-11012 he is entitled to a prefer- 
ence-right lease for his patented 
land under 30 U.S.C. sec 229 
(1970), and (2) inasmuch as he did 
not receive.a notice of the lease ap- 
plication as required by 43 CFR 
3120.4 (1968) ,? now 43 CFR 3102. 2 
2), the existing oil and gas 
lease is invalid. 

The first question for determina- _ 
tion* is whether under any factual 
circumstances this Board has au- 


243 CFR 3120.4 (1968) 3 reads: 

“Preference right 2 patentee or entryman 
to @ lease. 

“(a) An entryman or patentee who ‘made 
entry prior to February 25, 1920, or an. as- 
signee of such entryman or a vendee ‘of: such 
patentee if the assignment or conveyance was 
made prior to January 1, 1918, for lands not 
withdrawn or classified or known to be valuable 
for oil or gas at date of entry shall be entitled, 
if the entry or patent is impressed with a . 
reservation of the oil or gas, to a preference 
right to a lease for the land. A settler whose 
settlement was made prior to February 20. 
1920, on land in the same status but which 
has. since been withdrawn, classified, or is_ 
known. to contain oil or gas, algo has sueh @ . 
preference right. 

“(b) Any offeror for a lease to lands sued, 
entered or settled upon as stated abore must 
notify the person entitled to a preference right. 
of the filing of the offer and of the latter’s pref- 
erence right for 30 days after notice to apply. 
for -a lease. If the party entitled to a prefer- 
ence right files a proper offer within the 30-day. . 
period, he. will be awarded a lease; but if he 
fails to. do so, his rights will be considered 
to have terminated.?” oa 

8 See Silver Surp: “i8e, Ine. v. Sunshine Min- 
ing Co., 74 Wash. 2d 519, 445. P. 24.334, .336 
(1968) and authorities cited therein ; Stoll. Ne 
Gottlied,. 305 U.S. 165, 171 (1938) ; Morris ‘¥., 
acai 129 U.S. emp; 325. Mare ae 
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hozity to grant the relief pve 


for—i.e., administrative cancella- 
tion of the existing lease to permit 


- appellant to assert his own claim to— 


a lease for the oil and gas in his 
patented land. = 


Section 31 of the Mineral Leasing | 


Act applies to cancellations based on 
post-lease events. Boesche v. Udall, 


- hand section 2, 
U.S.C. sec. 184 (1970), sets forth 
one procedure for cancellation and 
applies to pre-lease as well as post- 


lease matters. Section oT paves | 


in part: 


| Cancellation, forfeiture, or disposal . of 
_ interests for violation; 
Chasers and other. valid interests; 
by. Secretary ; record: of proceedings. - 
(h) (1) If any interest in any lease is 
owned, or controlled, directly..or. indi- 
rectly, by means. of stock or otherwise, i 
_ violation of any of the Provisions of this 


chapter, [*] the lease may be canceled, - 


or the interest so owned may be. forfeited, 
or the: person so owning or. controlling 


the interest may be compelled to dispose. 
of the interest, in any appropriate pro- | 


ceeding instituted by the Attorney. Gen- 
eral. Such a proceeding shall be. insti- 
tuted in the United | States district court 
for the district in which the leased prop- 


erty: or some part thereof is located or > 


in’ which the defendant may be found. 
(Italics added. )’ 
Under Boesche ve _ Udall, supra; 


'4Chapter 85, 41° Stat. 148, codified as 


Chapter 3A, 30 U.S. Code. The provision In 


section 27 that it applies to any violation of 


Chapter 34, 30 U.S. Code precludes construing © 


section 27 as ‘limited to such matters as 
. acreage violations. 

SIn Boesche Vv. Udall, ‘before the Court of 
Appeals, the appellant for the first time at- 
tempted to raise the issue of whether the lease 
was known to contain valuable deposits. of 
oil and gas. This procedure was opposed by 
the appellee. Brief for Appellee at 26-27 and 
- Response to etnplenentah Memorandum at 17, 


DE CISIONS or THE DEPARTMENT OF THE INTE RIOR 


bona fide pur-— 
sale. 


dan-Wyoming Coal Co., 


| _ [19 LD. 


it is clear that the Secretary has : 


authority to cancel a lease adminis- 
tratively for invalidity at its Incep- 
tion; the Secretary has, however, 
nia preted section 27 and limited 
that authority by promulgating 43 


CFR 3108. 3° which reads: 


Judicial proceedings. 
_ Leases known to contain valuable de- 


873 U.S. 472 (1968). On the other ‘ 
codified as 380. 


posits of oil or gas may be cancelled only 
by judicial proceedings in the manner 


provided in sections 27 and 31 of the act. 


‘Tt has long been established that 


‘the Secretary is bound by his own | 
regulation so long as it remains in | 


effect. McKay v. Wahlenmaier, 226 


F.2d 85, 43 (D.C. Cir. 1955). A 


regulation’ promulgated pursuant to — 


the 2 Mineral Leasing Act has the 


force of law and binds the Secretary 
as well as others. Chapman v. Sheri- — 
Iné.. 388 — 
U.S. 621, 629 (1950). OO 
‘It has, been judicially recognized - 
that the valuable. deposits regula- 
tion should be construed as a 
limitation upon Departmental can- 
cellation authority. Pan American 


Petroleum Corp. v. Pierson, 181 F. 


Supp. 557 (D. Wyoming 1960), rev. 


on other grounds, 284 F. 2d 649 
(10th Cir. 1960), cert. den. , 366 U.S. 


936 (1961). In Pan American the 
District Court stated. (p. 563): 


From what I have said I hold the 
Supervisor : is BOER Oe. in contravention | 


Boesche v. Uaatt, 303 Pr. 2d 204, (D.C. Cir. 
1961) supra. Neither the Court of Appeals nor 


_ the Supreme Court ruled upon the substance of | 


appellant’s contentions. Rather, the lease was 
treated as not containing known valuable de- 
posits. 

643 CPR 3108.3 (1972), the valuable de- 
posits liniitation, was formerly numbered 43 
CFR 192. 161 (1949) and 43 CFR 8129, a 
Eee) 


9  ... JAMES W. SMITH 


443 


ss ys 13, Aga” 


of * * * Ris own regulation, and in vio- 


lation of the terms of. the lease when he 


- proceeds administratively to cancel leases 


on lands known to contain valuable oil — 


and gas deposits. * * * (Italics added.) 


The Associate Socios set forth the 
current interpretation of the De- 
| partment 7 In Changing Concepts 
in Federal Oil and Gas Lease Title 

Security, 10 ROCKY MOUNTAIN > 
MINERAL LAW INSTITUTE, | 
3839, B57 (1965): 


Section 31 of the Mineral Tease Act 


expressly limits cancellation by the '‘Sec- 
retary where the land covered by the © 
lease is known to contain valwable de-- 


posits of oil. It is arguable, however, that 


this limitation does not apply to cancel-. 
lation for prelease mistake or fraud be- - 


7It appears that the Department had pre- 

_ viously taken a contrary position. Reference to . 
broad Secretarial powers of cancellation appear 

‘in Brief for Respondent, Boesche v. Udall, 
supra, and in Response to Supplemental Mem- — 
orandum (at 5-11), Boesche v. Udall, 303 EF. 2d 
204 (D.C. Cir. (1961)—although without ref- 


erence to the valuable deposits limitation. In 
the Supreme Court Brief, the Solicitor General 


argued (at 27) that the Secretary’s authority - 


to cancel for error. does not derive from 
either section 27 or 31, nor does it derive at 


all from the Mineral Leasing Act. For the 


purpose of the case now on. appeal, it is not 
necessary to consider this point. When the 


Secretary promulgated 43 CEFR 3108.3, he . 


restricted his cancellation authority. 


- 


In The Superior Oil Company, supra, sna 


Wm. Wostenterg, supra, the. administrative. 
cancellation of a noncompetitive oil and gas 


lease which had been: erroneously issued for 


lands within the known geologic structure of | 
a producing oil or gas field was upheld on . 
- appeal—also without discussion of the valu- — 


able deposits limitation. In order to decide 
the case herein under ‘consideration it is not 


necessary to determine whether land within 
the “known geologic structure of a produc-. 
ing oil or gas field” under 43 CFR 3100.0-5 is. 
also “known to contain valuable deposits of. 
oil or gas” under 43 CFR 3108.3. The two 
terms could be. distinguished on the basis: 
productivity referred | 
* June 10, 1970, appellant asserts that 


he received title from his mother not 
by inheritance but by deed SUEDE 


that the presumptive 
to in the definition in: 43 CFR 3100.0—5 may be 
a matter of expert opinion, whereas the words 
“known to contain valuable deposits” in 43 


‘CFR 3108.3 connote matters of actual fact. 


‘cause ‘the statutory prohibition refers 


only to cancellation for violation of the — 


terms of the lease and has no reference, 


either directly or indirectly, to cancella- 


tion for reasons existing at the time of 


issuance ‘of the lease. However, by regula- 
tion [48 CFR 8129.2(c) (1965), the val- 
uable deposits limitation] the Secretary 
has interpreted his ‘authority as being 
limited to lands not known to contain oil 
or gas. (Footnotes omitted. » | 


“See also Hoffman, O22 and Gas 


Leasing on the Public Domain, 157 
(1951) and Stull, 7he. Authority of 
the Secretary of the Interior to Can- 
cel Noncompetitive Oil and Gas 
Leases by Administrative Action,-5 
ROCKY MOUNTAIN MIN- 
ERAL LAW INSTITUTE 1, 80 


(1960). 
There is a producing well on ang _ 


outstanding oil and gas lease herein 
concerned. As a lease known to con- 
tain valuable deposits of oil and gas, 


the lease is not subject. to adminis- 
_trative cancellation but may be can- 
-celed only by instituting proceed- 
ings in the appropriate United 
States district court. Cf. Pan Amer- 
“ican Petroleum Corp. v. Pierson, 


supra; L. P. Glasebrook, et ee A- 
27332 (August 7, 1956). ) 
Both this. Board. and the Wyo- 


ming land office are thus without 
authority to cancel the assigned 


lease, regardless of whether or not 


cancellation would be Proper under | 
the circumstances. 


Even if it were not for thes bag 


of 48 CFR 3108.8, appellant has not 
submitted a case which proves a 


preference right. In his petition of 


abd 


her lifetime. Appellant’s raginers s 
entry was not allowed until Feb- 
ruary 28,1919. Under 30°U.S.C. 


$929, constined in 43 CFR 3120.4 


(1968), supra, an. assignee of an. 
entrywoman 19 entitled to a prefer- 
ence right only if his conveyance 


was prior to January 1, 1918. S.4¥.. — 
Hodges, et al.'v. Phillips Petroleum 
| Wr CONCUR: 


Company, 60 I.D. 184 (1948). Bus 
of. Alexander Fraser and Cart 
Harvey, 48 L.D. 287 (1921). An 


additional question as to appellant’s” 


claimed preference right exists In 


‘connection with the tax deed which 
‘appellant received in 1941, but this - 


‘question need not be decided at this 
‘time. 


‘The rejection of appellant’s lease 


‘offer by the land office was proper, 
regardless of whether his preference 
claim is valid, because of the exist- 
ing oil and gas lease on the land. 
Land included in an outstanding oil 
‘and gas lease is not available for 
leasing to others, and an application 


‘for such land must be rejected 


whether or not the outstanding lease 
“was properly issued. Harold #H. 
Sternberg, A~80700 (May 25, 1967). 
So long as an oil and gas lease is 
: outstanding and of reeord—whether 
-it is valid, void or voidable—it 
‘sogregates the land: The land is not 
‘available until cancellation of the 


“existing lease is noted on the records: 


of the local land office. Barash v. 

‘Seaton, 256 F. 2d 714 (D.C. Cir. 

1958), Maw Barash, The Teaas Co., 
66 | LD. 11 (1959). 

| Therefore, eae to the au- 

‘thority delegated to the Board of 

Land Appeals eo the. Secretary of 


| DECESIONS OF THE DEPARTMENT OF THE INTERIOR 


[79 LD. 


ae Tener (eu DM 13. B: 35 E.R. 
12081), the petition for cancellation 
of existing lease is dismissed and 
the decision of the Bureau of Land 
Management rejecting appellant’s 


application for lease is affirmed ‘as 


miodified. 


J OSEPEL W. Goss, iu ember. | 


NEwTon Frisuperc, Chairman. 


Frepertck Fisuman, Member. — 


Anwn Pornpexter Lewis, Member. 


Epwarp W. Stvesine, Aember. 


SEPARATE CONCURRENCE 
BY MRS. THOMPSON 
This separate concurrence is of- 


fered. because I believe erroneous — 
implications may be drawn from the 


majority opinion as to proper ad- 


ministrative practice in a case of 


this type. I agree with the after- 
thought in the majority opinion 
that appellant has not shown he is 
entitled to a preference right. I be- 
hever, however, that this a the de- 
terminative issue raised on appeal 


and should be resolved more clearly 


before telling appellant, as the 
majority has done, that, this De-’ 


partment has no authority to grant 
him relief and, implicitly, that he 


must seek his ere in the courts. Cf. 


Securities and Exchange Commis- 
sion v. Chenery Corp., et al., 832 


U.S. 194, 196 (1947). If appellade 


has no preference right, obviously 
he has no right to compel ‘cancella- 
tion of the existing oil and gas lease 


9 es JAMES W. SMITH 
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ana there is no need to Pe. 
whether or not there is authority to 


cancel a producing oil and gas lease. 


In formulating the priority of 
the issues to be considered, I believe, ; 
the majority opinion has put the 


proverbial cart-before-the-horse. In 
stating that the first question for 
- determination is whether this Board 
has’ authority to cancel the lease, 


the majority in footnote 3 has. cited. 


court cases all dealing with the ques- 


tion. of the courts’ subject matter 


i jurisdiction. They-are not relevant 
here. What this Board has before 
it is an appeal from a land office 
decision. rejecting an oil and gas 
lease preference- -right application 
under section 20 of the. Mineral 
Leasing Act, 30. U.S.C. sec. 229 
(1970), and rejecting a petition 
based upon that preference right to 
cancel a conflicting ore oil and 
gas lease. 


Obviously this Deen has © 


the primary jurisdiction to deter- 
mine whether an applicant under 
the Mineral Leasing Act is entitled 
- toan oil and gas lease. The Supreme 
~ Court in considering a more difficult 
question, 7.¢., whether the Depart- 
ment in administrative proceedings 
could determine the validity of a 
mining claim (under the mining 
laws, 30 U.S.C. sec. 22 ef seg. 


— (1970)), and declare the claim to 


be null and void even though it had 
no power without going to court to 
eject the claimant, stated that the 
Department was the proper forum 


for determining the question and 


that the Secretary of Interior was 
entrusted with the duty to regulate 
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the acquisition of aoiies in the pub- 
lic Jands and the panera care of the 
lands. Cameron, e¢ al. v. United 
States, 252 U.S. 450 (1920). 
also, Best, et al. v. Humbotdt Placer 
Monin Co. , ct al., 871.U.S. 384, 336 
(1963), ices it ae stated this De- 


partment “has been granted plenary _ 
authority over the. administration 


of public lands, Jncluding mining. 
lands.” * * *. ~ . 
The Secretary of Taterior’ S “gen- 
eral managerial powers over public 
lands and interests reserved by the 
United States have been granted by _ 
Congress. See 48 U.S.C. sec.. 
1457 (1970), and 48 U.S.C. sec. 2 
(1970), where he is directed to “per- 
form all executive duties * * * in 
any wise respecting * * * public 
lands.” In R.S. sec. 2478, 43 U.S.C. | 


sec. 1201, he is authorized to “en- _ 


force and carry into execution, by 
appropriate regulations, every part 
of the provisions of [the Title deal- 
ing with public lands] not otherwise 
specially provided for.” The Min- 
eral Leasing Act grants regulatory 
authority to the Secretary, 30 U.S.C. 
sec. 226 (1970). This broad author- — 
ity includes the administration of © 
oil-and gas deposits in patented 
lands which are reserved. to the 
United States and leasable under 
the Mineral Leasing Act. See 
Boesche v. Udall, 373 U.S. 472 — 
(1968) ; cf. Chapman v. Sheridan- 
Wyoming Coal Co., ine., 838 U.S. | 
621, 627 (1950). : 

AS this eae has. subject 
matter jurisdiction. to » determine : 
whether a preference-right oil and 
gas lease application should be 


See. 
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granted, I. believe the land office 


quite properly first considered 
whether the applicant was a quali- 
fied preference-right applicant 


before determining whether the 
ia existing oil and gas lease must be 


canceled. This determination of 
priority comports with the realities 
of administrative © 
processes and should not be con- 
fused with unrelated court proce- 
dures. Without the Department’s 


determining whether an applicant | 


is a qualified preference applicant, 
‘he might be forced to go to the 
| courts with the possibility of hav- 


ing the case returned to the Depart-_ 


ment to first determine his rights 


before the matter is finally resolved. 


It-is more fair to the applicant to 
be informed decisively that he does 
not. qualify under the law, rather 


than on appeal, for this Board sua 


| sponte, to rest on the supposed lack 


of authority to cancel the existing 


| conflicting lease. 


Aside | from the ‘Aratiisteatice. 


a practicalities and fairness to the 
applicant in determining the priori- 
ty of determinations here, I believe 


there are other difficulties and prob-. 
lems inherent in the majority’s re- 


liance on the question of authority 
to cancel the existing lease. First, 


this question 1S, premised. upon an 


assumption that if the applicant has 
a preference right no relief can be 
afforded. by this Department. This 
premise is based solely upon its in- 


terpretation of regulation 48 CFR 


3108.8, and its reliance upon the 


principle that the Secretary’s reg- 
ulations have the force of law and 
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bind him as well as doe citing 
McKay v. Wahlenmaier, 226 F. 2d 


85,48 (D.C. Cir. 1955), and Chap- 
man v. Sheridan- Wang Coat 


Co., Inc., supra at 629. | 
Mt cKay v. Wahlenmaier is espe- 


‘egially relevant here because the — 


court was concerned with this De- _ 
partment’s determination of the © 


first qualified applicant under sec- 


tion 17 of the Mineral Leasing Act, 
30 U.S.C. sec. 226 (1970). The reg- 


ulations discussed therein set forth | 


requirements for applicants. The 
court concluded the Department er- 


_roneously failed to cancel an oil and 


gas lease which had been issued in 


contravention of a regulation. It. 
went further and said it could have 
canceled the lease where the appli- 
cation could have’ been rej jected, in 


any event, because of unfair collu- 
sive multiple filings. (226 F. 2d 42, 
43.) The court’s discussion of the 
authority: to cancel a lease 1 is inter- - 


| esting. it stated at 42: 


8 * * He [the Secretary] concluded he 


has authority to cancel an oil and gas : 


lease “for reasons existing at the time of 
its issuance” which clearly show “that 
the lease was obtained in contravention | 
of some statutory provision or some reg- 
ulation issued by the Department,” * but 
added, “Such a@ reason, is. not revealed 
by the record in: this case.” [Italics pee the | 
court.] 


- Footnote 11 stated : 
We think the Secretary unduly Te 


 Stricted his’ ‘own power of. cancellation, 


He has the right to eancel a lease im- 
providently issued to.a disqualified appli- 


cant, to the prejudice of the rights of 
others,. whether or not there is involved 
 &@ violation. of some provision of the sta- 


tute or of a regulation, This is par 
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ticularly. true where fraud, deception or . 


. concealment caused the lease to be issued. 


This discussion by the court indi- 


A cates the duty the Secretary has to 


- determine the qualified applicant 
for a lease and to cancel a lease is- 


: | sued to an unqualified applicant. - 


Let's now turn to the regulation 


—- concerning the preference right. 43 


CFR-3102.2-2(b) requires that any 
offeror for a lease to lands for which 


there might be a preference right. _ 


_ * * * must notify. the person entitled 
to a preference right of the filing of the 


offer and of the latter’s preference right 


for 30 days after notice to apply for a 
lease. If the party entitled to a prefer- , 
ence right files a proper offer within the. 
30-day period, he will be awarded a lease; 

but if he fails to do so, his rights will be 


considered to have terminated. 


Smith contended that he had. ogee | 


been given notice of the filing of the 


offer. The majority’s determination 


of authority to cancel the lease must 


be premised, as indicated, upon the 
existence of a preference right and, 
also, upon the lessee’s failure to com- 
ply with this mandatory notice pro- 


vision. It has failed to. face the 


dilemma which this poses. If the 
lease was issued in violation of a 
- regulation, McKay v. Wahlenmaier, 
_ says the lease must be canceled to_ 
award the land to a qualified. ap-. 


“plicant. If the Secretary is bound 


by the regulation supposedly limit- - 
ing the authority to cancel produc- - 
ing oil and gas leases, he is also 


‘bound by this regulation imposing 
a mandatory duty upon an appli- 


; cant for a lease. Is the Secretary - 


| more bound by his own self- limita- 
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tion of adn than fhe ‘other 


regulation ? I think not. 


If the Secretary has the authority — ; 
to cancel a producing oil and gas 
lease for pre-lease defects, as the ma- 


jority appears to concede, recognZ- 
i, 3 ing the Supreme Court’s opinion 


in Boesche v. Udall, which clearly 


upheld such authority in a general 


way, although a producing lease was 


not involved, a question is raised as 
to the propriety of a self-limitation 


of that power and authority to the 
derogation of the statutory rights of 


others. If the regulation is only an 
interpretation of section 27 of the 


Mineral Leasing Act, as suggested, 
the correctness of the interpretation » 
is doubtful. Boesche v. Udall, supra. 


If a regulation does not comport 
with the law, it need not be followed, 
and the Secretary may declare it 
invalid. Continental Ou Company, 


70 L.D. 478 (1963). For the above 
reasons and other reasons which 


~need not be discussed, I believe the 
-majority’s reliance upon this De- 
partment’s supposed lack of author- 


ity to grant relief here is not well 


founded and presents more prob- 


lems and questions than it resolves. 

I would rest this decision upon . 
an aflirmance of the land office’s de- 
cision rejecting the preference-right 
application and petition because the — 


applicant has no preference right. 


The only issue to which the appel- : 
lant’s appeal is addressed is the 
question of whether or not he has a 
preference right. The land office had — 
concluded that the applicant has no 

basis for asserting a preference | 
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right to a lease after pees cer- 
- tain facts of record, and, therefore, 


it rejected the lease offer and peti- 


tion for cancellation.1 Appellant’s 

claim to a preference right stems 
. fr ‘om section 20 of the Mineral Leas- 
ing Act, 30 U.S.C. sec, 229 (1970), 
which provides 1 in part: | : 

In the case of lands bona fide entered 


as agricultural, and. not withdrawn or 
classified as mineral at the time of entry, 


but not including lands claimed under — 


any railroad grant, the entryman or 
patentee, or assigns, where assignment 
was made prior to January 1, 1918, if 
the entry has been patented with the 


mineral right reserved, shall be entitled 


to a preference right to a permit and to 
a lease, as herein provided, in case of 
discovery. * * * 

. With respect to the preference 
right, appellant has shown that he 
is the patentee on lands. impressed 
with a mineral reservation. He did 
not himself, however, make entry 
on the land prior to the date of the 
Mineral Leasing Act of February 
25, 1920. Homestead entry was made 
by Nancy Cook, with entry allowed 
on February 28, 1919. Appellant 
states that the lands were not classi- 
fied as being valuable for oil and 
gas purposes until July 1, 1954, so, 





-1It pointed out that lease W-11012 was: 


in a producing status... However, this was 
not given as any reason for the action taken 
therein. It also indicated the names of the 
present owners of the lease, but it failed to 
designate them as adverse parties upon whom 
’ gervice of appeal documents would be required. 
Where there are such adverse interests in a 
case of this type, the Bureau offices should 
designate the holders of the interests as 
adverse parties so that they will be given 
notice of all matters in the appeal proceedings 
and be able to participate. therein if they 
desire. In view of the result reached in. this 


case, however, the holders of the lease have 


suffered no harm by this failure. 
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“therefore, Ae land was of the char- 


acter contemplated by section 20 | 


when entry was made. He states that. 
Nancy Cook was his mother. Her - 
homestead entry final proof was — 


filed on May 12, 1924, and accepted 


by the Department on December 12, 


1925. Appellant asserts that he com- 
pleted the reclamation proof at a 
later date, with patent No. 49~65-— _ 


0037 issued to him on March 22. 
1965, with the oil and gas reserved 
to the United States. 


In contending that he has a set 
erence right, appellant cites S. WV. 
Hodges, A-25761 (April 20, 1950), 
as holding that a settler whose set- 
tlement was made prior to Febru- 
ary 25, 1920, on land open to settle- 
ment and not then withdrawn or 
classified for oil and gas, may be 
entitled to a preference-right lease 
under section 20. The Hodges deci- 
sion, however, is no support for his 
assertion of a preference right as 
he was not a settler prior to that 
date. Appellant then states that 
Alexander Fraser and Cari Harvey, 
48.1. D. 287 (1921), 


. * * * appears to hold that although 
a ‘preference right is not a right which 


: passes by inheritance, when the heir of 


the ‘entrymian completes the entry, he 
then succeeds to: the rights of the entry- 
man and thus becomes the entryman. 


AS a result, he should also receive the | 
_ preference right. 


Appellant contends the ties of his 
case fit the ruling in that case. 

T believe the mere reference to the 
Fraser and Harvey, supra, decision 
by the majority does not answer ap- 
pellant’s contention. Fraser and 
Harvey applied to assignees of des-. 
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—. ert land eres It cence that 


Congress did not intend by section 


20 of the Mineral Leasing Act to 


limit the right of assignment of 
desert-land entries or to deprive an 
assignee under that law. of any 
- rights or privileges which the laws 
conferred. upon the original entry- 
man. It is agreed that Congress did 


not so limit any existing right. 


However, section 20 created a new 
- right and expressly limited its ap- 
plicability to assigns of the entry- 
man or patentee where the assign- 
ment was made prior to January 1, 
1918. Since the Fraser and Har- 
wey decision, section 20 has been 
interpreted as meaning more lit- 
erally what it says regarding as- 


: sionments of entries. S. V. Hodges, 


et al. v. Phillips Petroleum Co., 60 
LD. 184, 188 (1948), stated that sec- 
tion 20 has been consistently inter- 
preted by this Department. 


- * * * as not applying to those whose 
rights as patentees or entrymen originated 


after the enactment of the act (Febru- | 
ary 25, 1920), or to those whose rights 


as assignees ono uet after January J, 
| 1918. ts 


The regulation 43 CFR 3102. 2-9 
(1972), in effect at least since the 


- 1949 edition (then numbered, 43. 
CFR 192.70, also formerly at 438 


CFR 3120.4 (1968) ),indicatesthere ~~ oe es - 
| _ statement is true, clearly Smith took 


is a preterence right for — 


‘An entryman or patentee = made 
entry prior to February 25, 1920, or an 
assignee of such:entryman or a vendee 
of such patentee if the assignment or con- 
veyance was made prior to January 1, 
1918, * * * A settler whose settlement 
was. made prior to. 
1920, * * * | 


3 February 25, 


In : a case similar S that presented 
here, Martha KE; Wilson, George L. 
Dnderwood. Cheyenne. 043835, 
071818,. the Assistant Director, Bu- 
reau of Land Management: on 
April 30, 1953, ruled that the section 
20 preference right was not appli- 
cable where the holder of a reclama-_ 
tion homestead entry acquired. the 
entry through mesne assignment 
from the original entryman, “since 
the right extends only to the original 
entryman or his assigns where the 
assignment was made prior to J an- 
uary 1, 1918.” 


Tt is submitted that the pees in- 
terpretations of section 20 have, in 


effect, overruled the Fraser and 


Harvey decision. I believe this deci- 
sion, therefore, should clearly state 
that that decision has been over- 
ruled, or, in any event, shall not be 
followed in the circumstances of this 
case. : is 7 

It is apparent fai the record — 
that appellant acquired his interest 
in the entry by assignment prior to 
patent and, therefore, has no prefer- 
ence right under section 20. — 

In his petition stated: under oath 
appellant stated: “Affiant acquired 
title to the above described home- 
stead prior to the time his mother 
died, which was in 1936.” If this 


the entry by transfer or assignment 
prior to the death of the entryman 
and must be considered as an as- 
signee of the entry. Thus, he would 
not be entitled to a preference right 
since the assignment was made after - 
January 1, 1918, and, therefore, no 
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preference right to such an assignee 
can be recognized under section 20 
of the Mineral Leasing Act, A letter 
of August 10, 1964, from R. B. Bow- 


man, as Smith’s attorney, stated that 


Smith “now holds the record title to 
these lands under a tax sale.” A later 
letter of October 16, 1964, from that 


attorney stated that there had never 


been any determination of heirship 


or probate iof Nancy Cook’s estate. 


He stated that Smith is the present 
record owner, subject to a contract 
of sale to Mrs. Eunice Zurawski, and 
that it is for the purpose of furnish- 


ing merchantable title that he re- 
quired the patent.2 He stated the — 


- basis of Smith’s title “is a Commis- 


sioners’ Tax Deed as well as his ad- - 


verse possession of the property for 
more than 10 years.” A copy of this 
deed, dated April 2, 1941, to Smith 
is in the record, Cheyenne 043898. 
In the final statement to supple- 


mental reclamation proof, Smith 


certified that “I made or hold as an 
assignee’ Homestead Entry No. 


043893.” The certificate for patent 


stated, “James W. Smith, assignee 


by mesne conveyance of Nancy 
Cook.” From the above, it is evident — 
that, Smith’s interest in the entry 


was.as an assignee, and he is not 
entitled to a preference right. 


Jc OAN ‘iB. THoMpPson, M ember. 
Ti CONCUR: 
| os E. — Mt ember. 


a Tf the land upon whieh the preference 
right is based has been conveyed by Smith, 
obviously neither he nor the transferee would 
have a preference right. | 
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| Decided July 18, 1912 


Petition by the Bureau of Indian At- 


fairs (Area Director of Billings, Mon- 


tana) for reopening to determine the 
heirs of this decedent, and to obtain an — 


order of distribution of the mineral. _ 
rights in 40 acres of decedent’s allot- _ 


ment which accrued to the heirs on 
March 3, 1971, under the provisions of | 
the Fort Belknap Allotment Act. 


Denied. 


100. 0 Indian Probate: encmally 
The Fort Belknap. Allotment Act of 


March 3, 1921 (41 Stat. 1355) and the 


Acts which it amended are construed in 


_ part materia with each. other and with 


the General Allotment Act of February 8, 


1887 (24 Stat. 388, 25 U.8. C. 331 et seq.) 


as amended. . 
145.0 Indian Probate: land of In- 
dian Appeals: Generally 


When the Burean of Indian “Affairs peti- ; 
tions for the correction of an error in a 


probate order issued more than three 


years prior to the date of petition, the 
matter may be finally decided for the De- 
partment by the Board of Indian Appeals 
in the exercise of the discretion reserved 
by the Secretary in 25 CFR 1.2 and dele- 


gated to the Board in 43 CFR 4.242(h). 


270.0 Indian Probate: Indian Reorga- 


- nization Act: Generally 


The Indian Reorganization Act of. June , 
18, 1984 (48 Stat. 985, 25 U.8.C. sec. 464), 
under which the tribes of the Fort 
Belknap Reservation placed themselves 
by an affirmative vote in the election held 
for that purpose on October 17, 1934, fol- 
lowed by a constitution approved Decem- 
ber 18, 1935, and a charter ratified Au- 
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east 20, 1937, did not enlarge. upon but 


_ rather it restricted the right of the allot- 


_ tees and their successors to dispose of 


. trust property by will. 


| 3875.1 Indian Probate: 
Waiver of Time Limitation 


When the authority granted to a hearing 

examiner in 48 CFR 4.242(a) to reopen: 

a decided probate has expired, the Board - 
of Indian Appeals may consider the mat- | 
ter under 43 OFR 4.242(h), and under 
the authority delegated there may exer- 

cise the Secretary’s discretion to reopen, — 
but the petition to reopen, will be denied — 
‘when a full consideration of the record 
discloses that the original decision con- 


tained no error. . 
425.0 Indian Probate: 
erally. | 


The aiecny of title to fitness under 
an allotment created upon issuance of a 


Wills: Gen- 


trust patent under the Fort Belknap Al-. 
- lotment Act of March 8, 1921 (41 Start. 
1355) is trust. property capable of dispost- 


tion by will. 
OPINION BY Mk. McKEE 


INTERIOR BOARD OF. 
| INDIAN APPEALS 


This matter comes before: the 
Board of Indian Appeals upon a pe- 
tition for reopening filed by the 


Area Director for the Bureau of 
Indian Affairs at Billings, Mon- 
tana. The decedent, Spear, Fort Bel- 


Knap allotiee No. 40, died December 


19, 1934, leaving’ his will dated May years from the date of approval of this 


Act the coal, oil, gas, or other mineral de- 


21, 1929, which was approved. by the 
. order the First Assistant Secre- 
tary of the Interior on March 13, 
1936, Probate No. 1696-36. Al- 
though the order approved the will, 
there was no finding or aeiennana: 


tion of the decedent's heirs under 
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the Montana laws of descent. Since 


the order approving the will was en- 


_tered more than three years prior to 


ae _ the filing of this petition, it was for- 
Reopening: — 


warded by the hearing examiner 
to the Board of Indian Appeals for 


consideration under 43 CFR 4.249 . 


(h). The examiner indicated that 


there are twenty cases In which a - 
similar problem exists, but no infor- 


mation concerning the dates of 
death. was furnished. © | 


At the date of his death this de 


-cedent was the owner of ‘his own al- 


lotment consisting of 400 acres 
which he had acquired by trust pat- 
ent dated March 19, 1927, issued 
under the Fort Belknap Allotment | 
Act of March 3, 1921 (41 Stat. — 
1355). ‘The identity of the holder of 

the title to the minerals underlying: 
40 acres of that allotment described 


as the NEYNW4, sec. 21, T. 28 N., 


R. 23 E., M.P.M., is the subject of 


doubt in the mind of the Area Di- | 
rector. He is petitioning here for — 
the reopening of this probate for. 


the purpose of obtaining a’ deter- 
mination of the heirs of the dece- 


dent. The last sentence of section 6 — 
of the Act of March 3, 1921 (41 
“Stat. 1855) under which’ thé de- 


cedent was allotted i is as follows: 


a: “That at the expiration. of fifty 


posits upon or beneath the surface of said 
allotted. or granted lands shall become: 

the property of the individual. allottee — 
or his heirs, but the right is reserved to 


Congress to extend the period within 


which such reserved tribal rights aealt 


expire, (Ttalies me - 
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Congress. took no action to extend 


the fifty year limitation before it ex- 
_pired March 8, 1971. 
The trust patent issued to the de-’ 
- ceased included the provision, “‘Pro- 
vided that any and all minerals * * * 
shall remain tribal property, as pro- 
vided in the said Act.” Under the 
Departmental decision in the. £'s- 


tates o f Elaine Looking and George 


Looking, 68 I.D. 75 (1961), the 
omission from the patent of any 
reference to the statutory right to 
the expectancy in the minerals at 
the expiration.of the 50 years, is 
not fatal. Additionally the Act spe- 
cifically provides for the allotment 
to the Indian of the surface of those 


lands from which. minerals are re- 
served, and the patent is correct, in 


that. respect. 


By memorandum of. Apel 30, 
1971, a copy of which was attached 


to the petition for reopening, the - 


Field Solicitor at Billings, Mon- 
tana, advised the Area Director that 


section 6 of this Act required a de- 


termination of the heirs of this de- 
cedent since the minerals reverted 


to the allottee “or his heirs” at the 
expiration of the 50 year period, 


_and that the minerals did not pass 
_ by the allottee’s will to his devisees. 
By report, the Field Solicitor has 
also ruled that this limitation in the 
Act applied only to the original al- 


lottees,. and that the hee of an. 


allottee might pass their inherited 


expectation of title in the minerals - 


by will. This decedent owned ‘no 
| inherited interests, _ 


The ruling of the Field Solicitor 
would have application in probate 
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of subsequently deceased parties as — 


to the 40 acres of minerals here in ~ 


question since it is alleged that this 
decedent’s nephew and apparent 
sole heir at law, Curly Head, died 
testate in 1938, and that the devisee 
named in his will is also deceased, 
having died prior to March 8, 1971. 

It would further appear that the 
two devisees named by this decedent 


in his will are still living, and the 


Field Solicitor appears to have no 
problem in recognizing their title 
to 400 acres of surface and 360 


acres of mineral rights acquired by 
them through the will. The ration- 


ale for this conclusion escapes us. 
The Fort Belknap Act supra makes 
no provision whatever for the devo- 
lution, by inheritance or by will, of 


the title of any allottee who may | . 


die after issuance of a trust patent 
except as it. provides for passage of 
the reserved mineral imierests to 
“his heirs.” | 

We cannot agree with iii conclu- 
sions reached by the Field Solicitor 
for the following reasons. The Fort — 
Belknap Allotment Act of March 8, 


1921, supra, is in general a continu- 


ation of the policy of Congress to- 
ward the Indians initiated by the 
General Allotment Act of Febru- . 
ary 8, 1887 (24 Stat. 388, 25 U.S.C. 
sec. 831 ef seq.). Section 5 of that 


Act provided that upon the approv- 


al of the allotment the Secretary 
should cause patents to issue there- 
fore to the allotteees which patents 

*.* * shall be of. the legal effect, and 
declare that the United States does. and 
will hold the land thus allotted, for the | 


period of twenty-five years, in trust for 
the sole use and benefit of the Indian to — 
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a iioud. saclt allotment shall have been 
made, or, in case of his decease, of his 
heirs according to the laws of the State 
or Territory where such land is located, 


and that at the expiration of said period © 


_ the United States will.convey the same 
by patent to said Indian, or his heirs as 
aforesaid, in fee, discharged of said trust 


and free of all charge or incumbrance » 


whatsoever : ee 


This Act: was followed almost im- 


mediately by the Act of May 1, 1888. 


(25 Stat. 113), entitled “An Act to 
Ratify and Confirm an Agreement 
with the Gros Ventre '[of the Fort 
Belknap. Reservation] Piegan, 
Blood, Blackfeet, and River Crow 
. Indians in Montana and for other 
purposes.” By the Act of 1888, the 
agreement of February 11, 1887, be- 
tween the United States and the 


tribes -was ratified and confirmed. 
- Under the agreement large tracts of — 


land were ceded to the United 
States. Article VI pertaining to the 
Fort Belknap tribes provided in 
language almost identical to that 
- in the General Allotment Act that: 


Upon the approval of said anobaents 
by the Secretary of the Interior, he shall 


cause patents to issue therefor in the 


name of the allottees, which patents shall 
be of the legal effect and declare that the 
United States does and will hold the lands 


thus allotted for the period of twenty- 
five years, in trust for the sole use and 
benefit of the Indian to whom such.al- — 


lotment shall have been made, or, in case 
of his decease, of his heirs, according to 


the laws of the Territory of Montana, 


and that at the expiration of said period 
the United States will convey the same 
by patent to said Indian, or his heirs as 
- aforesaid, in fee, discharged of said trust 
and free of all charge or incumbrance 
whatsoever. ( Italics supplied.) 
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Thereafter, by the Act of June 10, 
1896 (29 Stat. 321), in section 8 be- 
ginning at page 350, a further 
agreement with the Indians on the 


Fort Belknap Reservation entered 


into on October 9, 1895, was ratified. 
The Act included approval of like 
agreements. with the Indians of 


other bands and tribes by which ad- | 


ditional large tracts were ceded to 
the United States. The said section 
8 of the Act includes the entire Fort 
Belknap agreement. In Article V of 
the agreement it is recited that by 
reason of the scarcity of water on 
the reservation which rendered the 
pursuit of agriculture difficult and 
uncertain, “it is agreed” that until 


such time as a majority of the adult 


males of the tribes request it, there 
shall be no allotments in severalty. 
The land of the reservation was to 


be used for grazing purposes by the 


members of the tribe on a communal 
basis. In Article VIII it was fur- 
ther provided, “All of the provi- 
sions of the agreement between the 
parties hereto, made February 11, 
1887, [Act of May 1, 1888, supra] 
not in conflict with the provisions 
of this agreement, are hereby con- 
tinued in full force and effect.” 


_ Thereafter, Congress amended 
the General Allotment Act by pas- 


sage of the Act of June 25, 1910 


(36 Stat. 855), entitled, “An Act 


[t]o provide for determining the 
heirs of deceased Indians, for the 
disposition and sale of allotments 
of deceased Indians, for the leasing 
of allotments, and for other pur- 
poses.” 3 : 
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In section 1 of the Act the provi- | 
sion was made for the determination — 


of heirs, not pertinent here except 
that it did provide, | 


| That when any Indian to whom an al- — 


lotment of land has been made, or may 


hereafter be made, dies before the expi- — 
ration of the trust period and before the 
issuance of a fee simple patent, without | 
having made a will disposing of said al-. 


lotment as. hereimafter | provided, oe. 


(Italics supplied). 

— Section 2 of the Act Cee for 
the first time that an Indian might 
ee a of his trust property: ei 
will: 


That any Indian of the age of twenty- 
one years, or over, to whom an allotment 
of land has been or may hereafter be © 


made, shall have the right, prior to the 
. expiration of the trust period and before 
the issue of a fee. simple patent, to dis- 
pose of such allotment by will, in accord- 


ance: with the rules and regulations to be 
prescribed by the Secretary of the Inte- 


| rior: eee, Ctalies supplied.) 


Section 2 of the Act of 1910 was 
amended by the Act of February 14, 
1913 (87 Stat. 678, 25 U.S.C. sec. 
_ 873), which is currently effective 
_ and which provides in part, — 
_ That any person of the age of twenty- 
one years having any right, title, or inter- 
est in any allotment held under trust or 


other patent containing restrictions on: 
alienation or individual Indian moneys | 


or other property held in trust by the 
‘United States shall have the right prior 
to the expiration of the trust or restric- 
tive period, and. before the issuance of 


a fee simple patent or the removal of 


restrictions, to dispose of such property 


by will, in accordance with the regula- 
tions to be preseribed by the se ; 


ee 


of the Interior : 
It is particularly ere that. ihe 


Act of February 14, 1918, did not 
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“repeal the opening sentence of sec- 

tion 1 of the Act of a une 25, 1910, | 

supra. | 
- These amendments of the General | 


Allotment Act were by their own 


terms of general application to the 


Indians on all reservations and to 


allotments regardless of date. These _ 


Acts must be considered. and con- 


strued in part materia with each — 


other, with the General Allotment 
Act of the Fort Belknap Reserva- 


tion of March 3, 1921, supra, and. 


with its predecessors of, 1888 and 
1896, SUPTA. 


“Construction of special éllotereint 7 


acts in part materia. with the Gen- : : 


eral Allotment Act is necessary In 


some instances to effectuate the In- 
tent of. Congress, Kirkwood v. 


Arenas, 243 F. 29d 863 (9th Cir. 


1957). The question ‘determined in 


that case was whether section 5 of - 


the General Allotment. Act which 


provided that upon the expiration : 
of the trust period, the United — 
States would convey the allotment 


by patent to the Indian or his heirs’ 
in fee “* * * discharged. of said 


trust and free of all charge or in- 
cumbrance whatsoever: OR ok 


should be read as a part. of the Mis- 


sion Allotment Act of January 12, 


1891. (26 Stat. 712) as amended by 


the Act of March 2, 1917 (39 Stat. 


969). The Mission ‘Acts did not in- 
clude. the above-quoted restrictions - 
contained in the General Allotment 


Act. | 
The State of Californie, was as-— 
serting an inheritance tax claim 
against an allotment of a deceased - 
Mission Indian and the Court 


denied the claim on the ground that. 
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the Mission Indian ‘Allotment Acts 


should be construed in part materia 


with the General Allotment, Act and 
held that the lands of the Mission 

- Indians were to be treated. and con- 
sidered under that Act as free from 

_ taxation. In reaching its decision 
the court took note of the Joint Res- 
olution of June 19, 1902 (32 Stat. 


744), by the Senate and House of 
Representatives. The court, said in 


.a footnote, 


- The United ‘States, in a memorandum 


. calls our attention to a J oint Res- 
olution of June 19, 1902, by the Senate 


and House of Representatives, which we 
hold is also persuasive that the. two Acts 


should be construed in peri materia. That 
resolution states: “Insofar as not other- 


wise specially provided, all allotments in. 
severalty to Indians, outside of the. In-.. 


dian Territory, shall be made in con- 
formity to the provisions of the. Act ap- 
- proved February eighth, eighteen hun: 


dred and eighty-seven, entitled “An Act 


- to provide for the alotment of lands in 

severalty to Indians. on the various res- 
-ervations, . and to extend the protection 
of the laws of the United States and the 
‘Territories: over: the Indians, and for 


other purposes [General Allotment. Act of 


1887],” and other general Acts amenda- 
tory thereof or supplemental thereto, and 
shall be subject to all the restrictions and 
 earry all the privileges incident: to allot- 


ments made under said Act and other gen- - 


eral Acts amendatory thereof or supple- 
_ Inental thereto.” (32 Stat. 744.) | 


Felix S. Cohen. who i is ‘described 


in Squire v. Capoeman, et ua., 351 
U.S. 1 (1956) at page 8 as “an 


acknowledged. expert in Indian 


: Law,” stated at page 817 of his writ- 
ings in & anaibook: O i Pederal Indian 


| Law, —— 


Except for the single act of June 25, 
1910 (36 Stat. 855), whieh. constitules a 


mabienes sive revision of the allotment 
law, all of the significant general legisla- _ 
tion of this period [1910 through 1919] is 
tucked away in provisions of appropria- 


tion acts. (Italics supplied.) 


In Cohen’s view the Act of 1910 
was of general application having _ 


prospective effect on existing and on 


subsequent allotment acts. Section 2 


as amended in 1913 would on this 


basis be effective to give those al- 
lotted at Fort Belknap under the 


1921 Act the right to make testa- 


mentary disposition of their inter- 


‘ests in allotments including their 
expectancy in the titles to the main- 
, erals at the end of 50 years. 
~~ In the situation here confronting - 
“us we find that under the Allotment 
Act for the Fort Belknap Reserva-_ 


tion the minerals reverted to the al-: 
lottee. “# * 3 on hig heirs * * * at 


the end of a period of 50 years, and 
, the Congress did not include the 
words “ 
However, it is the conclusion here 
that the General Allotment Act of 
1887, the amendment thereof in 


or devisees” in such Act. 


1910, the further amendment there- 
of in 1913 and the Allotment Acts 
for the Fort. Belknap Reservation: 


should all be construed together. 

To do otherwise. would place the 
Indian in an even more untenable 
position than that. which was as- 


- signed to him by the Field Solicitor. 


If a fully strict application of the 


Act of 1921 is to be undertaken, 
- then upon our interpretation no al- 
- lottee’s interest, except the minerals 

here considered ‘passes by either _ 


descent or by will upon his death. 
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Escheat to the pabe or to the United | 


States must be presumed. ; 

_ The Act does provide for the 
descent of rights, not interests, of 
unallotted enrollees who die prior 
to issuance of the trust patent. It is 
provided in the second paragraph of 
section 1 of the Act: 


. Notwithstanding the death of any per- 


son duly enrolled as herein provided, al-. 


lotment shail be made in his or her name 


as though living, the land embraced in 


such allotment to pass by descent to the 
legal heirs of the decedent and be sub- 
ject to disposition as in the case of lands 


of other allotiees passing upon their 


death. (Italics supplied.) 


This paragraph may well be con- 
strued to add a specific extension of » 


the General Allotment Act so that 
the entitlement of the enrollee would 
pass either by will or by descent as 
if a trust patent had already issued. 
This 


of the reservation should be allotted 
pro rata to the enrolled members of 
the tribes. 

Under the Field Solicitor s ruling 
the surface rights to all of the al- 
lottee’s 400 acres and the minerals 


underlying 360 of those acres pass. 


under the decedent’s will. We can- 
not. interpret the Act to have this 
effect. 

It is our opinion that Congress 


did not intend such an incongruous - 


interpretation or application of the 
Act of 1921, and that therefore the 
Acts are construed together so that 


the expectancy of title to minerals in. 


the 40 acres pass to the devisees 
named in the will — with all 
his other trust property. 
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member: 


— trust 


was a necessary provision 
under the requirements in the first 
paragraph that the entire acreage 
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a view of the foregoing concie 
sions, it 1s not necessary to consider 
the effect which the Indian Reorga- 
nization Act of June 18, 1934 (48 
Stat. 985, 25 U.S.C. sec. 464), might | 
have upon these conclusions except 
for section 4 which includes the 
following language: | 

* * * in all instances such lands or in- 
terests shall descend or be devised, in 
accordance with the then existing laws 
* * * to any member of such tribe or 
of such corporation or any heirs of such - 
* * * (Ttalics supplied.) 
This language in our opinion does 
provide any Indian holding any 
interest on an organized 
reservation the. right to execute a 
will devising such interest but only 


to a member of the tribe or to an 


heir at law. 

It is interesting to consider the 
chronology of events as_ they 
occurred. The Act was approved 
June 18,1934. Among its other pro- — 
visions it required that any tribes 
wishing to come within its scope 
must hold an election and. vote 


affirmatively to do so. Notice is taken 


that the tribes on the Fort Belknap 
Reservation voted affirmatively to 


do so on October 17, 1934. The dece- © 


dent died December 12, 1934. The 
Fort Belknap constitution required | 


by the Act was approved Decem- 


ber 13, 1935, and its charter was rati- 
fied August 25, 1937. It 1s unneces- 
sary to decide what date the testa- 
tor’s trust interests, including the 
expectancy in the minerals, came — 
within the limitations of the Act, 
since the devisees named in his 
will were eligible to take as mem- 
bers. of the Fort Belknap Tribes in ~ 
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any event. This is in accord with 
the Assistant Secretary’ s order of 
_ March 18, 1936, approving the will. 


Upon the wee of these conclu- 
sions, it is our opinion that a reopen- 


ing of this estate for the purpose of 
A ae the decedent’s heirs 
under the statutes of descent.is not 


necessary. There being no other rea- 


_ son te determine the decedent’s heirs 
under the laws of descent, the peti- 
tion to reopen this estate 1s denied. 

This decision is final for the 
Department. 


_ Davip J. McKun, C Cae 
I concur: 


DANIEL sens, M ember. 
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Appeal from decision of Hearing Ex- 
miner Graydon E. Holt declaring cer- 
tain 10-acre subdivisions within several 
placer mining claims nonmineral in 


character as of July 23, 1955, and re- 


jecting mineral patent application 
therefor, Nevada Contest 012928. 


Affirmed in part; reversed in part. 


‘Mineral Lands: Determination of Char- 
acter of—Mining Claims: Common 


Varieties of Minerals : Generally-—Min- 


ing Claims: Patent 
‘Where (1) an association placer mining 
claim embracing 80 acres was located for 


acter of—Mining Claims: 
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DECEASED 


a common variety sand and gravel prior 
to July 28, 1955 (2) the sand and gravel 
was mined, removed -and marketed at a 
profit from a portion of the claim before 
July 23, 1955 (3) a mineral patent has 
-been issued for some of the 10-acre sub- 
divisions of the claim, ‘and (4) the min- . 
eral material deposits on the unpatented 
portion of the claim are similar in nature 
to. the mineral found on the patented 
portion of the claim, which deposits had 


been mined, removed and marketed iat a 


profit prior to July 23, 1953, and there-— 
after, it is error to hold such unpatented 
10-acre subdivisions within the claim to 
be nonmineral in character and to re- 
ject a mineral patent application 
therefor. = =) 
Mineral Lands: Determination of Char- 
Common 
Varieties of Minerals: aaa a 
ing Claims: Patent 


Where mineral material ‘on some 10-acre 


_ subdivisions within an association placer 


mining claim embracing 80 acres is not 
of as high a quality as the mineral which 
was being mined, removed and marketed 
at a profit on July 23, 1955, from now 
patented :portions of the claim, it is proper | 
to hold that such unpatented 10-acre sub- 


‘divisions within the claim are nonmin- 


eral in character and to reject a mineral 
patent application therefor. 


Mineral Lands: Generally —Mining 


- Claims: Discovery: Generally 


A single discovery of a valuable mineral 
deposit is sufficient to validate an associ- 


ation placer mining claim embracing 80 


acres, and each 10-acre subdivision within 
the claim is properly determined to be 
mineral in character where the mineral 
material present is of a homogeneous 
nature eanoueNons the entire 80 acre 
claim. : 


APPEARANCES: George W. Nilsson, | 
Esq., Monta W. Shirley, Esq., of Coun- 
sel, for the Appellants. Otte Aho, Esq,, 
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‘Field Solicitor, v. 5. Hevasunent of the 
Interior, for the United States. 
| OPINION BY MR. 

ei EN RIQ UES 


APPEALS» 


This i is an appeal to the odes 


of the Interior from a decision of a 


hearing examiner dated F ebruary 


19, 1971, holding that the land in 


— certain 10- -acre subdivisions is non-. 
mineral in character, and rejecting — 


mineral patent application Nevada 
012928 for such lands. - 


Mineral patent application Ni S 


ae 012928, filed March 27, 1952, 


by William A. McCall, Sr.,and Olaf 


Henry Nelson, included the Las 
Vegas Nos. 1 through 23, and 25 
through 27 placer mining claims, 
situated in sections 15, 22, 27,28 and 
29, T. 20 S., R. 60 E. MDM, Clark 
County, . Nevada: 7 ‘The land office. 
manager issued a certificate Octo- 
ber 8, 1954, naming all 26 claims. 


Patent 1211178 was issued there- 
atter on August 4,1960, for 40 i acres 


_ described as SW1,N E14 section 22, 


 -'T.20S., B. 60 E. | within Las Vegas 
No. 7 claim? Patient 27-65-0095 was — 


issued September 25, 1964, for 190 


acres described as s SEYSEY, S14 


ithe sain are -aalacont to the boundaries 


of the city of Las Vegas, Nevada, and lie ap- _ 


proximately ‘6 miles” westerly from the Clark 
County Courthouse in the center of Lag Vegas. 
The claims were located by Vernon D. Bradley, 
John W. Bonner, N. C. Bradley and G. C. Brad- 
ley, on March 20, 1948. Hach claim contained 
80 acres, for a total of 2,080 acres in the 26 


claims. The four locators conveyed the group . 
of claims to Olaf H, Nelson, on June 1, 1948, 


and he, in turn, conveyed a one-half interest 


in the group to William A. McCall, Sr, on 


September 24,1952. 
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_NEY,SEY, NEY,NEY,SEY, sec- 
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tion 22 (within Las Vegas No. 1); 
SHY,NEL, EYUNEYNEY, section 
22 (in Las Vegas No. 2), S14814 
NEI4SEYNW), section 27 © 
ae Las Vegas No. 18), and SE14. 


NEYNW1, section 27 (in Las 
‘Vegas No. a7), all in T. 20'5., R. 


60 E. 7 | 
A ‘complaint issued October 1, _ 


| 1964. , by the acting manager, Nevada 


land office, Bureau of Land Man- 


agement, alleged thatthe remaining _ 
170 acres within the Las Vegas Nos. 


1, 2, 7, 18 and 27 placer mining 
claims were nonmineral in charac-. 


ter, Bi : 
Following dedi of tne allega- 
tion, a hearing was held Septem- 


ber 30, 1969, at Las Vegas. After 


hearing testimony and taking ev1- 
dence, the hearing examiner held 
that the said land is nonmineral in 


character and rej jected the mineral 


patent application therefor. This 


appeal followed. 


The appellants Tie the follow. 


| Ing assertions: 
‘1, The decision of the hearing examiner - 


was in error because all of the lands 
covered by each of the placer mining 
claims in question are mineral in charac- 
ter, mineral having been discovered and 
removed from each of the claims and from 
land adjacent thereto. 





* A patent, numbered 1211178, inadvertently 
was issued on August 4, 1960, for 400 acres, 
being all the Jand in the Las Vegas Nos. 1, 2, 
7,18 and 27 claims. This patent was canceled 
March 4, 1964, by the United States District . 


Court for the District of Nevada, in Civil Case 5 


No. 471. 
2 Las Vegas No. 1: NWYNEY | SHA section 


22; Las Vegas No. 2: WYANEYNEY section’ ~~ 
22; Las Vegas No. 7: NW%NY, section 22; 


Las Vegas No. 18: NU{SWYNWY, NWYUSEY, 


NW% section 27; Las Vegas No, 27: NY%NEWY 


NW, SWUNEYNWY, NWYUNWY section 


27; allin T. 20.8., R. 60 E., M.D.M, 
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2. The decision.of the hearing examiner 
was in error because it attempts to make 


_ laws, which is in violation of the Con-- 
stitution which states the Congress Shall | 
-make the laws, and denies the appellants: . 


- due process of law. 


3. The decision of the hearing examiner 


was in error because it was contrary to 
the evidence. _ 
4, The decision of the hearing examiner 
requiring that there be a market for sand 
and gravel on certain fixed dates is un- 
constitutional, Wegal, and void. _ 
5. The decision of the hearing examiner 
was in error because the requirement of 
_ “Marketability at a Profit’ supplements 
the “Prudent-man Rule” and therefore 
should have been ‘published in the Fed- 
_ eral Register, and also because it is vague 
and merely based on the opinion of the 
Department Solicitor, . 


Although mining claims on pub- 


lic land cannot be struck down arbi- 


trarily, the Government has the 


power, so long as it holds legal title 


to the land and after proper notice 
and upon adequate hearing, to de-- 


_ termine whether the land is mineral 


in character and the claim valid, and_ 


if the land is found to be nonmineral 
in character or the claim invalid to 


declare it null and void. See Best, 


et al. v. Humboldt Placer Mining 
Company, et ab, 3871 


nia, et ab. v. United States, 107 F. 2d 
A402 (9th Cir. 1989), cert. ee 
309 U.S. 654 (1940). 


Prior to consideration. of thes a- 


pellants’ contentions of error, it is 
proper to note here that the Depart- 
ment has ample authority to refuse 
to issue a patent for mining claims 
and to order further proceeding os at 
any time before patent issues to de- 
termine whether the requirements 


U.S. 834 — 
(1963); Standard O42 of Califer-— 


| essential to ses the » validity | 
_of the mining claim have been met. 


United States v. H. B. Webb, 1— 


IBLA 67 (October 15, 1970); _ 
United States v. Hleanor A. Gray, 
et al., A-28710 (Supp. IT) (April 6, 


(1965); United States v. United 
_. States Borax Company, 58 LL.D, 426 | 


(1943). | 
A single discovery of mineral 


| sufficient to authorize the location of 
a placer claim does not conclusively 


establish the mineral character of 


all the land included in the claim, 


and the question as ta the character 
of the land is open for investigation 


and determination by the land de- : 
partment at any time until patent 


has issued. American Smelting and 
Refining Company, 39 LD, 299 
(1910). | 

To establish the iinedel prone 
of lands it must be shown that the 
known. conditions are such as to en- _ 
gender the belief that the lands con-. 
tain mineral of such quality and 
quantity as to render its extraction 

profitable and justify expenditure 
to that end; the mineral character 
may be established by inference 
without the exposure of the mineral 
deposit for which the land is sup- 
posed to be valuable. United States 


vy. Henrietta Bunkowski and An- 
drew Julius Bunkowski, 5 TRBLA 


102, 79 LD. 43 (1972). . 
The evidentiary weight to be at-— 


tached to the actual discovery or 


disclosure of placer mineral upon | 
one portion of a 160-acre placer 
claim is dependent upon the char- . 
acter of the deposit and formation, 


thesurrounding geologic conditions, 
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and all the facts and circumstances = 


of the particular case. Crystal Mar- 
ble Quarries Company v. Dantice, 
et al., 44 L.D. 642 (1918). 

Where the mineral character of 
some of the claimed land is con- 
- tested although a discovery is recog- 
nized within the limits of the placer 
mining claim, the contestee must 
establish that each 10-acre tract 
within the entire claim is mineral in 
character. If the contestee fails to 


establish the mineral character of | 


any 10-acre tract, that tract is prop- 
erly excluded from the patent ap- 
plication. fd.,; American. Smelting 
and Refining Company, supra. 

We turn now to appellants’ first 
three contentions of error, which are 
intertwined and will be considered 


together. It is elementary that the 


terms “mineral” and “mineral in 
character” are not synonymous. 
“Mineral” is generally defined as an 
inorganic substance occurrimg in na- 


ture, though not necessarily of inor- 


ganic origin, which has (1) a defi- 


nite chemical composition or, more 
commonly, a characteristic range of 


chemical composition, and (2) dis- 
tinctive physical properties or 
molecular structure. A Dictionary. 
of Mining. and Mineral Lelated 
Terms, U.S. Bureau of ‘Mines 
(1968). | 


The mineral. character of the land is es- 


tablished when it is shown to hare upon 


or within it such.a. substance as— 


(a) Is recognized as mineral, accord-— 


ing to its chemical composition, by the 
standard authorities on the subject; or— 


(0) Is classified as a mineral product | 


in trade or commerce ; or— 
(c) Such a substance (other than the 


mere surface which may be used for agri- 


OF THE DEPARTMENT OF ‘THE INTERIOR 


[79 LD. 


cultural purposes) aS possesses economic 
value for use in trade, manufacture, the 
seiences, or in the mechanical or orma- 


- mental arts; — 


And it is demonstrated that such sub- 
stance exists therein or thereon in such 


- quantities as render the land more yalu- 


able for the purpose of removing and 
marketing the substance than for any 
other purpose, and the removing and mar- 
keting of which will yield a profit; er, it 
is established that such substance exists | 
in the lands in such quantities as would - 


- justify a prudent man in expending labor 
and capital in the effort to obtain it. Lind- 


ley on Mines, § 98. Cited with approba- 
tion in Layman et al. V. Hlis, 52 L.D. 714 
(1929). 

The mineral erica of land — 
may be established by inference 
without actual exposure of the min- 
eral deposit for which the land is 
supposed to be valuable, but the in- 
ferred existence of a deposit of 
common variety sand and gravel at 


unknown depth beneath a dense 


caliche at the surface does not estab- 
lish the mineral character of the 
land in the absence of evidence that 
extraction of the sand and gravel 
was economically feasible before 
July 23, 1955, thereby giving the 
land a practical value for mining 
purposes. Cf. State of California v. 
EL. O. Rodeffer, 75 1D. 176 (1968). 
_ A discovery exists © 

[Wlhere minerals. have been found and 
the evidence is of such a character that 
a person of ordinary prudence would be 
justified in. the further expenditure of his 
labor and means, with a reasonable pros- 
pect of success, in developing a valuable 
mine * * * Qastie v. Womble, 19 LD. 


455, 467 (1894); United Pere v. Cole- 


man, 390 U.S. 599 (1968). 


This test,. the prudent man rule, | 
has been. refined to require a prow 
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that the mineral in sme can be - 
extracted, removed, and presently 
marketed at a profit, the so-called — 
marketability test. United States v. 


Coleman, supra. This present mar- 


ketability can be demonstrated by a 
favorable showing as to such factors - 
as the accessibility of the dep osit, 
bona fides in, development, proxim- 


ity to market, and the existence of 


a present demand. The marketabil- 


ity test has been specifically held to 


be applicable in determining the 


validity of sand and gravel claims in 


the Las Vegas area. Palmer v. 


Dredge Corporation, 398 F.2d 791 


(9th Cir. 1968), cert. denied, 393 
U.S. 1066 (1969) ; Foster v. Seaton, 
Os- 


971 F. 2d 8386 (D.C. Cir. 1959) ; 
borne v. Hammit, Civil No. 414, D. 


‘Nev. (August 19, 1964). 
~ A suecinct discussion. on ere 


bility was given recently by the 


Court in Alfred. N. Verrue v. United 


States, 457 F.2d 1202, 1208: (9th Cir. 


1972) : 


The criteria of nado for sand 


and gravel claims was clearly announced 


tor. 


in Foster v. Seaton, 106 U.S. App. ‘D.C. 
253, 271 F. 2d 836, 838 (1959) wherein 
the court stated: — 

_ 1% & & tg mineral locator or applicant, 
to justify. bis. possession, must show that 
by reason of accessibility, bona fides in 
development, proximity to market, exist- 
ence of present demand, and other fac- 
tors, the deposit is of such value that. it 
can be mined, removed and disposed of at 

a profit’.” 
The most recent and authoritative enun- 
ciation of this rule is found in United 
States v. Coleman, 890 U.S. 599, 88 S.Ct. 


1827, 20 L.Hd.2d 170 (1968) and in Bar- 


rows Vv, Hickel, 447 F. 2d 80 (9th Cir. 
1971). In Berrows, the court analyzed 


the development of the marketability and - 


prudent-man tests and determined at p. 
82, in regard to the “prudent-man test”, 
that: : 


“Actual successful exploitation | of a 
mining claim is not required to satisfy the 
‘prudent-man  test’.” [citing Coleman, 
supra] - | | 
and at p. 83, in regard to the “market- 


- ability test’ that: 


“The ‘marketability test’ requires 
claimed materials to possess value as of 
the time of their discovery. Locations 
based on speculation that there may at 
some future date be a market for the 


discovered material cannot be sustained. 
What is required is that there be, at the 


time of discovery, a market for the dis- 
covered material that is sufficiently 
profitable to attract the efforts of a per-. 
son of ordinary Re * [Italics in 


original. ] 


A patent for a mining claim is 
an adjudication by the land depart- 


ment and a conveyance of title to. 


the land which the patent describes 
and raises a presumption of right 
and regularity in all the proceed- 


Ings antedating it. United States v. 


Beaman, et al., 242 F. 876 (8th Cir. 
1917). So the action taken by the 
land office to. issue patents for some 


-Jand-in each of the five claims herein 


contested is prima facie evidence of 
a discovery under the mining laws 
and of the mineral character of the 
lands described in the patents. 

The question before the hearing . 


examiner was whether the specific 


nature of the sand and gravel mate- 
rial on each 10-acre subdivision 


named. in the contest complaint was 


such as to engender a determination 
that the land was mineral in charac- 
ter within the comprehensive defini- 
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tion followed by the Department 
for the past century. — . 


_ There is no controversy as to cise : 
general geology of the area sur-. 


rounding the contested claims. They 
are in the valley fill, near Las Vegas, 
with a very slight slope generally 
toward the east. The mineral mate- 
vial present is limestone dolomite, 
eroded and washed down from the 
higher mountains to the west. This 
mineral material in easily recover- 
able form exists over many square 
miles of Las Vegas Valley. Evapora- 


tion of ground water has deposited — 
the suspended calcium carbonate as 
a cementing agent, building a cali- 
che-type conglomerate of varying | 


thicknesses and hardnesses through- 


out the area. Action by sporadic 


run-off water has dissolved or weak- 


ened the cementation in and along 
some of the water courses, which to-- 


gether with wind action, has made 


small deposits of loose sand and. 


gravel. There are numerous sand 


and gravel operators active in the 
Las Vegas area at this time, and — 


there have been many for the past 


thirty years, with the operations 


being conducted on widely dispersed 
tracts, including the patented por- 
tions of the five claims involved in 
this proceeding. 

What did the government present 
“in support of its charge that the 
subject lands are nonmineral | in 
character ¢ , 

W. J. Egan, a mining engineer 
employed by the Bureau of Land 
Management, testified as an expert 
witness of the government. He made 


the following statements relative to 


DECISIONS ‘OF THE DEPARTMENT OF THE INTERIOR | 
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Gk ot ‘the 10- acre subdivisions - 


herein involved : | 
-Q. What was your determination re- 


garding the mineral character of the con- 


tested portion of the claims in question? 
A. My determination was: that the 
land that each of these ten acre tracts 
was mon mineral in character at that 
time. [sic] 

Q. Please state, in detail, the basis of — 
your determination ? 

A. I traversed each of those tem acre 
tracts by foot..I observed the condition 
of the ground relating to all the factors 


that go to determine the mineral charac- 
ter of a sand and gravel deposit. I made — 


notes, observed the amount of material - 
that was loose, or the amount of fines | 


and low [sic] sand that ‘was on the area. 
On the Las Vegas No.1, this tract here, 
which would be described by legal sub~ 


divisions, as being in the northwest of the 
northeast of the south- east of section 22, 
range 6, township 20-south, range 60-east. 
The areas traversed by two small ar- 


-. royos and, to the east, the sand and 
gravel had already been removed and - 
there had been some pushing | around of | 
material on the extreme eastern edge. 


Further to the west, the material is all 


covered with a small thickness of a small 


portion of surface gravel then a large 
portion of blow sand. Further to the west, 


you will get into outcroppings of hard 


caliche. On the Las Vegas No. 2, wihich 
would be described legally by the two. 
ten acre tracts would be the north-west 
of the north-east of the north-east and 
south-west of the north-east of the north- 
east, section 22, township 20-south, range 
60-east. There, again, you have a sur- 
face mantle of blow sand with small 
amounts of gravel. Then, as you proceed 
westward, the surface mantle tends to 
thin out and you have outcroppings of 
hard caliche and it is also evidenced in 
the arroyo that that runs in the east- 
west direction and it’s probably about 
two feet deep. In the bottom of that ar- 
royo is clear, visible, pronounced hard 
pan cajiche. AS you proceed westward, 


the same condition prevails in the Las | 


em UNITED: STATES VU. WILLIAM A. McCALL, SR., 
areas , ESTATE | OF OLAF HENRY NELSON, 
uly. 26, 1972. 


“Vegas No. 
- south, 
| “scribed legally as the ten: acre: tracts.com: 


| prising the north half of the Las: Vegas. 
7, OF as the north-west quarter. of the — 
north-east quarter: forty acres, ‘The sur- - 


face mantle in. this instanice, in this por- 
tion of the : war ea, is much thinner: than it 


is ‘further. to the east. Ais you approach 


‘the western end’ of the claim, the ealiche 
_ outerops: all. over-.and: there is. little or 


TO. surface mantle in the area at all. On | 
the Las Vegas 27, as shown on the previ- — 

ous discussed exhibits and photographs, © 
| the entire: area. is. almost exclusively de- - 
yoid of any surface mantle and. caliche 


is hard.. 
‘The same: , applies to the portion. of Las 
Vegas 18, which is three ten acre tracts 


' and can. be described legally a's the: north- . 
west of the north-west, and as the north- 
east of the south-west of the north-west: 


‘and as the north-west of the south-east 
of the north-west, section 27, township 20- 


‘south range 60-east. Based on the obser-- 
vations and. conditions: that prevail as to - 
j the condition of the type of ground and — 
the difficulty. that the bulldozer had in 
 yiping [sic]—I might add that the bull- 
dozer averaged | somewhere around forty . 
minutes to make each one of these passes. 
In some instances, he was as much as two 


hours. Of course, there were some minor 


ones that were less than that. I think the. 
_ shortest one was fifteen minutes in which 

_ he: was able to. ‘push up maybe twenty’ 
yards of material. In my opinion are. 
[sic] the observations and the other con-. 

7 ditions prevailing in that area, I made 
the determination. that the land. was non » 
mineral in. char acter. as of that. date and 


prior to. that time, since there wasn’t min- 


eral in character [sic], it had to be non — 


mineral, and it was nou ‘mineral in char- 


acter during the preceeding years, also. _ 


The operations that’ were existing in the . an 
; claim: are mineral i m character, since My 


the sand and gravel was mined from _ 
~~ these. three 10-acré tracts and they. - 


Las Vegas 18 had ‘discontinued: mining 


sometime’ in 1956:and they-had made no 


attempt, at that time, to move elsewhere. 


» There. was’ markets [sic]: in the area, but | 


af 5-98 s—7 28 


xe section 29: township 20: 
- range | 60: east’ and’ can: be de- : 


AL Yes. 


ri 


DECEASED 


“it: is: that this oateriat ‘could not com- 


pete at an economical rate with: other 


‘producers. 


Q. You. stated that our. “test! review or 


examination was September 29,. 1969 ; : is. 


that correct? f -. 
A. Yes; sir, a : 
Q. Was it your opinion, as: s0f that date; - 


‘that all the lands involved in: this a 


ceeding is. non-miner al in. character? 


“(Transcript 34-37) 


teenie re an Peal photograph : 
taken October 4, 1964,-depicts-areas 


of operation within che Las. Vegas 
Nos. 1, 2, 7, 18 and 27 claims. The =. 
extent. of mining operations.on these _ 


claims -is clearly discernible.” The 
picture shows indications.of mining 
in the NWY,NEY,SEY, section: 22, 


“ within the Eas Vegas.No. 1, and. in 
. the Wi) NE’UNEY,.. section: 29, 


within Las Vegas No. 2, as exten- 
sions of operations in. Oy. adjoining 
patented: portions. of these: claims. 


‘Regardless. of his: ultimate: conclu- 
sions, the testimony by Egan: does | 
not contradict: the visual.evidence 
on the photograph. Similarly, wit- | 
nesses for McCall testified that sand, 
and gravel was present on the sur- 
face of these. three 10-acre subdi- — 


visions, albeit the loose surface 


material was slightly thinner than — 
‘on the patented portion. of the Las. 


Vegas Nos. 1 and 2 claims. ‘We are 


of the. opinion, therefore, that the 
testimony and evidence’ support a, 
| determination . that the: unpatented 
20 acres in the Las Vegas’ No. 3 


contained : mineral material: of the 
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‘same ates as. that aa in: ‘ie: e 
“now: 


portions “of: the. amas 


patented. 


_ The iaeinny of Egan een 
‘that the unpatented portions of Las a 
‘Vegas Nos. 7, 18 and 27 claims are 
covered by: a, thin mantle of sand. and 
-” gravel overlying: a. dense caliche. 
‘The aerial photograph does ‘not. 
show anything © to the contrary. : 
_ There is indication of scraping of 
~~ loose surface materials i in parts of - 
Las Vegas: No. 18, but no-indication — 
of any. excavating | in any of the un- ~ 
“patented «portions of these three 
_-° claims The witnesses for. McCall - 
gave testimony that the buried ma- 
terial on the unpatented. portions of . 
these three claims was inferentially 
of the same character as the mate- 
rial under the patented portions of: 
a these claims and of other patented — 


. claims adjacent, but they admitted 
~ there were less’ exposed loose mate- 
rial on the surface of the unpatent- 


ed portions. Egan conceded that in 
depth the deposits in the unpatent- 
ed portions were ‘probably similar — 

= to those in the. patented lands but. 
asserted that the unpatented tracts -- 

.. could not be mined and the extract- 


ed material. processed economically 


in competition with other ‘producers 


‘in the Las Vegas. area as of 1955. _ | 
failure of the appellants to show 


that, at the time when the mineral — 
material present” ‘on the subject — 
lands was. open to ‘location: under 


th I Me 
with no definite 6 gures fae any. one e mining laws, the mineral ma- 


- glaim. He indicated: that although -. 
_ his partner, O. H. Nelson, had been | 
~~» active as a contractor prior to his 
retirement, in 1951, and had mined © 


The appellants did not offer any — 
substantive rebuttal. to this testi- 
mony. McCall testified as to past. ; 


‘production from all five claims, 


OF ves DEPARTMENT oF THE INTERIOR | 
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‘litige: sunt of sand. nad feat | 
from.all his claims, he, McCall, had 
_ a policy not to. attempt to operate’ a 


sand and gravel business but rather 
to license contractors or others to — 


take material from the claims and 
pay him a royalty. He stated’ that — 
he had charged a royalty of 5 cents 
‘a yard prior to 1954, at which time - 
he raised the rate to 10: cents. In. 
1966 he effected a ‘further 1 raise of . 
15 éents a yard. - - 


“The. (ore cadieutes® hak 


prior to July. 23;- 1955, ‘sand and” - 
gravel operations in Las Mosse Val- 
ley were’ largely limited to surface fa tlagt 
deposits because they were loose;  - 
‘most easily loaded and economical. 
‘to mine. The caliche was not com- 
‘petitive in the: market, even though | 


it could be processed into the same 


kinds of material, due to the greater 
expenses entailed because of heavier =~ 


equipment needed to-rip the mate- 7 


rial or because of the need to drill - Oo: 
and blast to break the rock. The ex- 
cess costs for. working the caliche soit 
were estimated to amount. ‘to. 35 ma 
cents a yard. | ce ae Sg | 
We acree with the linac ex- as - 
‘aminer” S conclusion that the “un-.-. 

- patented portions, of. the Las. Veg as 
Nos. 7, 18 and 27 claims. are non- 
| minerals in character because. of the - 


terial could be mined, removed and 
marketed ‘at: a. profit in the local: 


market area. The mineral on these : fe are 
- 10-acre tracts was. not of as high OP crag 
quality as that. which was being a ae. 


2s ability. 


, | established. 
‘ IMA supra, United States v. Bar-- 
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| “mined, rorrioved and marketed at a 


~.. sprofit from the now patented por- 
ae oo of these claims. _ 
- -. We turn new to the. contentions | 
‘of the appellants relating to market- 
i In connection with dis-~ 
-eovery, satisfaction of the test of. 
.- marketability as a proper ‘comple- 
— . ment, to the prudent. man ruleis well ~ 
United States v. Cole~. 


| 2 rows et al, 404 F. 2d 748 (9th Cir. 
1968), ‘Ger denied, 394 U.S.. 974 


aa (1989). Application of the market- 
ability test to a determination of 
| validity of sand and gravel. claims 


in the Las Vegas area has been sus- 


-tained repeatedly. Palmer v. Dredge — 

: Corporation, supra. Foster v.. Sea- 
. ton, supra; Osborne vy. Hammit, 
~~ ‘supra. As has been shown above, for’ 

- ‘land to be determined to be mineral 
in character the rule has always j in- 
. cluded demonstration of removing 
~ and marketing at a profit. See Lind- 
- ley on Mines, supra. We dismiss the~ - 


; contentions as being without merit. 


Therefore, pursuant. to. ‘the au-- 
7 thority delegated to the Board: of 
_.. Tiand. Appeals by the: Secretary of 
.. the Interior (211 DM 13.5; 35 F.R. 
2 12081), the hearing examiner’s deci- 

~~ gion is affirmed as to the contested 
lands within the Las Vegas Nos. 7, 
—-18-and 27 placer mining claims, and 

ds reserved | as to NWYNEYSEY, 


section 22, (within Las Vegas No. 


— 1 claim) and to WI,NEYNEY 
section 22 (within. Las Vegas No. 

1D ‘elaim), which are herein deter-. 

.» . mined. to be mineral. in character ; 
ee - and for which mineral pee may 


TBOA-815-12-69 


tracts:. 


be ae in n response to application 2 
Nevada. 012928. ‘The case “Is: re-. 


| manded. to thé Bureau of Land . 
Management for wppropriate action a 


consistent, herewith. 


| Dovaras E. Hesniques, Member. : os 


We cONCUR: 


| Epwaro W. ‘Soin, M ember. 


Newrox Frisina, Chairman. | os 
APPEAL OF P JOHN x, MOON & som | 


- Decided I huly 31, :: 107 
Appeal from Contract No: NPS-WASO- - 


- NATR-V-63/17 | 
‘Natchez Trace Parkway i sat 313” 
National Park Service. ce 


“Sustained ie Part—Dismissed in ; 


aa Part—Denied in Part. 


Contracts: “Disputes ‘and Poe SS 


J urisdietion—Rules . of. ‘Practice: Bae . 


peals: Dismissal 


: Claims for costs athinated’ cn Gover in 
ment delays. in relocating utility poles ~ 
“A and: in providing ‘slope stakes. arising on Ci 
a: project for the construction. of a por- ~ 
tion of the .Natchez. Trace Parkway | 
(together with a derivative claim for 
_ stretchout and. other. delay costs) are dis» | 
missed as not: within the purview of the. < 
-Board’s. jurisdiction absent a. pay-for- . 
- delay. provision in: the contract. under. 


‘which the claims would. be cognizable. . 


Contracts: Construction and. Operation: ee 
Notices—Contracts: Construction and — 


Operation: Changes. and Extras—Con- 7 | 
Construction, and. ‘Operation: : | 


= Contracts: 
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: Saheonaeten. and ‘Suppliers—Con- | 
tracts: Construction and Operation: 
a Contracting Officer. | 

A claim prosecuted by a grading sub-. 

- contractor in the name of the prime con- © 


tractor and based upon the alleged im- 
- proper refusal by.a resident engineer to 


approve a borrow pit for use within a rea- 


= sonable | Scraper haul of fill areas requir- 
- ing the use of borrow is denied where the . 
- -grading. subcontractor failed to follow’ 


_ known’ and established procedures for 


6 “obtaining timely review of the resident — 


engineer’s decision by the district engi- 
- neer before the borrow forming the basis 


of the claim: was placed, thereby fore- 


- closing the. Government’ from exercising 
_ options which would otherwise have been 
available to it and which the procedures. 


: | = established for review of subordinate’s - 
| : decisions were designed to secure. 


, Performance or Default: 
in Excusable Delays—Rules. of Practice: 
. Appeals: Burden of Proof—Rules. of 
- Practice: Appeals: 
“ Time—Rules of Practice: Evidence. 


oe Where the Government was found to be 


ae responsible for an indeterminate portion ~ 
~ » of: a delay in having ‘utility poles relo- 
. cated on a road construction job.and in- 
formation having a direct bearing on the 


propriety of the amount. of liquidated 
- damages assessed was either in the pos- 


-.. ‘gession of the Government or more ac- 
.. cessible to it than it was to the appellant, 


no attempt should be made to apportion 


os the delay between the parties and the 
a ‘Board. therefore holds that the appellant - 
coe sip’ entitled to have the contract time ex- 


tended to the date the contract was de- 


aes termined to be aesaneaty CODieve: 


: APPEARANCES: 


Law, Smith, Currie & Hancock, At- 
Tavita, “Georgia; for the Government, 
Myr. Tustin P. Patterson, ee 
- Counsel, a neton? C. ae 


DEPARTMENT OF THE INTERIOR 


Extensions of © 


Far: the appéllant, , 
-. My. Robert B. Ansley, Jr., Attorney at 


79 1, 
- OPINION BY MR. McGRAW 


INTERIOR BOARD OF = | 
CONTRACT APPEALS . 


Claims totaling $268,813.84 have 


. been asserted under the instant con- . 


tract on the grounds that various ac- 


tions by the Government. greatly pa 
increased the cost of and the time re- 

quired for the construction of Nat- _ 
_ chez Trace Project 3T3 in Claiborne — 
County, Mississippi, consisting of ~ 
grading, structures, aggregate base, — 


surfacing and other work.t Pursu- 


ant to-the terms of a stipulation be-— 
_tween the parties another appeal ? 
involving the same contractor and 

_ the same grading subcontractor was 
settled during the course of the — 


hearing (Tr. 240). The testimony _ 


taken and the exhibits introduced — 


in evidence at the consolidated hear-. 
ing will be considered in reaching — 


our decision on the issues involved | 
in this appeal.* The only questions 
presented relate to entitlement, (Tr. - 


279). 
- Contract No. | 
NATR-V-63/17 was awarded. to. 


~ John H. Moon & Sons, on June 28, 
1963, in the estimated. amount of 
$1 17 9 785. 15.4 It provided for the - 


1 Appellant’s Posthearing Brief, “pp. 1-2. 
The time extensions sought involve a total 
of. 150 days. ‘The contract time for per-_ 
formance as extended was overrun by only 63 


days, however, for which the appellant re- | 
quests the release of liquidated ‘damages 


assessed in the amount of $12,600. | 

-2 [BCA-814-12-69 (Natchez Trace Park- 
way, Project 3P2, Madison Sony Missis-_ 
Sippi). — ; 

3 Tr. 7-9, 120, 1037-40. oe . 
.4Findings of Fact and Decision dated. Octo- - 
ber 29, 1969, p. 3. Appeal file, IBCA-815-12— 
69, Volume II. Except as otherwise noted, all 


_ references are to BOCUINEEE: comune in euch 


appeal file: ~ 


NPS-WASO- 
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work . covered. thereby to: he com- 
. pleted within 500 calendar days. 
' from the date of receipt of the notice 
- to proceed. The contract was placed — 
by the National Park Service’ 
of the Interior Department but was: 

administered by the Bureau of Pub- 


lic Roads.of the Department of 


Commerce. Prepared on standard 
forms -for construction contracts, — 


the contract included the General 


: Provisions set forth in Standard - 
Form 23-A_ (April 1961 Edition) | 
_ and a number of. Special Provisions... 


It also cited the provisions of Stand- 


ard. Specifications for Construction . 
of Roads and Bridges on Federal. 
Highway Projects, FP-61 (Janu- 
US. Department of 
of Public 


ary 1961), 
Commerce, Bureau. | 
Roads.* The notice.to proceed, dated 


” July. ie —: ace niece? by the 


8 One of. the provisions go included in- the 


. contract reads : 


“37 Suspension of Work. The engineer may; 


. by. written order, suspend the performance 
. of the work, either in whole or in part,-for 
_- such periods as he may deem necessary due to: 


(1) Weather or soil conditions considered | 
unsuitable for prosecution of the work,. or - 


es (2) Failure onthe part of ‘the contractor 
to: 


io (a) ee conditions unsafe for the 


} - workmen or the. genera] public ; 


““(b) Carry out orders given by the engl 
-. meer;or. ; 
ey: Perform any provisions of. the con- 


tract. . 


, ea “Suspension of work on some but. not al 

“2 items, shall be considered ‘partial suspension.’ — 
Suspension of work on all items shall . be 
“Work of an 
- emergency nature ordered: by the engineer. 


considered ‘total: suspension.’. 


for the convenience of public trafic, and minor 


operations not affected by nor connected with 7 


| the cause of suspension, if permitted by the 


engineer, . may be performed, during B. period: 


of total suspension. : 
“ADY adjustment of. contact: time for: sus- 


pension of work shall be made as ‘provided . 


x in Article 8.6.” (FP-61, p. 27.) 


_. this. 
dropped to an average of 48.1% of job ealen-- 
lated capacity. This capacity was arrived at. 


AGT 


‘contractor on hase 2, 1968, cea 


ing August 8, 1963, the date on 
which the count of contract time be- 


gan. Work actually commenced on. 


August 19, 1963, and was deter- 


mined to - substantially sone lote : 
on October 8, 1965 (Tr. 731) .& im 


~The several claims involved in 
this appeal were not formally. pre-. 


sented to the Government until 
March 19, 1968. In a letter of that | 
date? the contractor requested (i) 
an equitable adjustment of the con- _ 
tract based upon claims. outlined in. 
an accompanying letter from its 


grading subcontractor, H. W. Cald- 


well & Son, Inc., dated March 12, 
1968.2 and oe an extension of time 


Q Findings, note 4, supra. The erating: work . 


commenced on October 31, 1963 (Government _ 
Exhibit D; Tr. 698). The great bulk of the . 
clearing work was performed under a sub-. 


contract. placed by the grading: subcontractor; _ 


H.W. Caldwell and Son, Inc. Clearing began 
considerably . earlier than the grading’ work - 


and was substantially compress: ‘in Novem-. 


ber of 1968 (Tr. 257, 846). 


7 Appeal File, Volume II. Claim. Letters na 


. Collateral. correspondence. 


SNote 7, supra.. The: Calawell claim ietber . 


was accompanied by a five-page letter: dated: 


February 28, 1968, from: Mr. John:C: Rushing 


to Mr. Edward 8. Caldwell. Additional infor-  _ 
mation © was. furnished to the Government in. ~~ 


Caldwell’s” letter of J anuary 14,. 1969, in 3 
which it was stated :. 4 
‘‘e * * The estimates in Claim A of: $15, 000 


and 60 days time extension and Claim B for ; 


$15,000 and 20 days: time extension ‘were 7 


- arbitrarily. split from. an. estimated direct cost =, 
estimate of $30,000 and 80 days time exten-°- _ 
sion, which were estimated by the contractor 
in ‘the same. manner’ in which we price all. 
of our. bids, which is from past. experience » 


and aL close study of. the available. information _ 


relating to. the extra work involved. * * *  . 
These delays. started affecting. our cost. oe 


operation from minimal to an increasing in- 


tensity from March 12, 1964 through May 22, 


1964..Our operation records show that during’ | 
period | our dirt hauling efficiency. 


Footnote continued on next. ‘page. 


_ then assistant resident engineer,. 
this. assessment. of. hauling efficiency in view 


> Siticient iS release the sathbeld lig-” 


: uidated: damages. In the March: 12th 
letter the eabeonteactor ‘(hereinaf- 


ter frequently. referred to as Cald- 


-well) designated the four claims 


involved 3 in. this. appeal bythe let-. 


ters “A” through “D”. The claims 


have been consistently SO identified 


“in the- subsequent, correspondence 


and proceedings. The ‘same ref- 
erences will” be. retained In. this 


a opinion; . 


| Claim. eer an equitable ad: | 
a one of the contract price of - 
$15,000 and. sixty days additional. 


~~ time for extra work allegedly caused 
: by the Government’s failure to relo- 
~-eate in accordance with, the contract 


terms and. obligations certain power 


x poles and telephone poles. Claim B 
. involves a request for an equitable 
adjustment of $15,000 and ‘an ex- 


tension of time of twenty days for 


s the extra work that Caldwell was 
allegedly required to perform as'a 


~ resultof not being able to timely, 


obtain construction stakes: in speci- 
fied locations and not being’ permit- 


ted to excavate in certain areas for 


some time ® in consequence.of which 
the subcontractor’ s oo of op- 


te Coiitiniied from. previous page. ° 

“after, deducting for down. time of mechariical 
- problems and also allowing for weather.” 
. . (Appellant’s ‘Exhibit: 2.) John Je: ‘Jordan, the 


Sof what is shown in Government Exhibits D 
ke and B (Tr. 445). a . 

~ - ® A yecurring theme in the ccsanbae: offered 
- ‘by appellant was. that it was entitled to have 
"unrestricted access to the whole projéect. Un- 
es contested is -the contracting officer’s ° finding 


3 that during ‘the period in question work was” 
~ “underway ‘on - other portions of the project. - 
(RES 271, 845)< The appellant contends, how- 

that ‘during such time work proceeded 


ever, 
- undér more adverse’ conditions.” ‘than would 
-. Otherwise -have been the ‘case, as: is illus- 
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was given with respect to Claim B.- 


‘questioned » ‘tract: prices, 
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Seas tad methods of Sea 
ance were adversely affected and its 
“costs increased. © ee. 
Claim © makes a request, for an. 


equitable adjustment in the amount 


scraper haul of the pit location even 


though (i) the material in the bor-— 
row pit: either met specifications or, 
if there was a difference, it-wasneg- 
ligible (ii) the situation ‘presented - 
clearly fell within the provisions of — 
section At OL. ‘the. contract . a 





entirety * * * the ideal situation is’ to go 


_ through and base in all your. ‘low. ‘ground to 
during adverse — 
weather conditions. Any time any part ofitis — -- 
restricted, then it restricts that ‘procedure. Ne. 
“Amd this is done, I. think, throughout “the — 
Similar testimony | - 

(Tr, pes 


facilitate your operations. 


industry.” (Tr. 260-61.) 
72). See-also Tr. 259,846, 


‘10 The clause reads: 


_ 4.2 Changes. It is eatanity aeree ‘that i 
ds inherent in the nature of highway construc- = 
tlon-that some changes in the plans and specifi-: 
cations may be necessary during the course of ©... 
construction to adjust them to field conditions — - 


and that it is of the essence of the contract to 


recognize 2: normal and. expected margin of 
change within the meaning ofthe clauses 

dns the «2° 
‘General Provisions’ of the contract as not re- 
quiring or permitting any adjustment: of con- . 
provided. that any change or ; 
changes. do not result-in. (1) an increase or ~ 


‘Changes’ and ‘Changed Conditions’ 


* the job in its — 


ates 
Bene 


of $76,000 and an extension of time 
of seventy days-for the stated reason. 
that Caldwell was not allowed to use 
-@ particular pit as a source of bor- 
row materials within. a reasonable 


bal 


_trated by the testimony of Mr. ‘ies: On. 2«82 4°. 

direct examination concerning’ ‘Claim A: a 
- (8 * my eontention. is in building a-job 
- we .are’ entitled ‘to *: * 


decrease’ of. more” than 25 percent in the Ses 


original contract amount, in the quantity of 
any major item, or in the length of the project, .- 
-or (2) a substantial: change in the character: 

of the work to be performed under. a contract 
pay item or items: that materially increases 
or. decreases the cost. of its performance..* *.* 
o “Any. adjustment in compensation: because 
of a change or changes resulting in one or | 
more of the conditions described in (1) and 


(2) of the. foregoing paragraph, except a 


change in project length: by more than 25 per- 


: “owas. customary in the. industry 
| such | a change to have been made. 
under this type of contract: The re- 


PB) foe 
= Py, 313-14. Sonn joedaay (assistant resi- 
_» dent engineer: and: later resident. engineer on: 

" project 318) testified at length concerning the 
~~ eontractor’s planned progress: as shown on. 
the progress chart (Government . ‘exhibit. A). 
>. and as. incorporated: therefrom. in oenm 

.  Bxhibit D (Actual vs Planned Progress). 
 eross-examination he. pointed out that fee 
© Progress Chart. submitted by the contractor | 
. (Government Dxhibit A). gave -no indication — 
. that the majority of the earth would be moved |. 
. within the. first . four. months. with | the re- 
Oe os mainder of the time to be utilized for finishing 
fie (Tr, eal . : - 
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oe thorizing minor dhanges™ to ‘meet 

- field” ‘conditions (iii). later these. 


: specifications. were changed under 


“>: similar. circumstances for a portion 
of the work on this same project 


and on another project. and (iv) it 


- fusal to permit the pit in question 


~ to be used alleg gedly required. Cald-- 
“well to obtain. other: material. at a 
a greatly. increased haul distance and , 
Oe cost over what. had. been contem- a 


2 plated when the job. was bid: 


Claim D requests an equitable ad- 
. Justment ‘in the amount of $116 ~ 
_.- 160.20 for. the extra, work caused by” 
— the foregoing claims or any two of» 
them. In support of the claim. Cald- 
well asserts that, but for extra work . , 
involved in Claims A, B and C it~ 
would have substantially completed 
- the grading items within the first 
four months after they moved on - 
“vn the project (i.e. by May 1, 1964) .7 
dt alleges, however, that because of. 
ane shall be made in. accordance with the — 
“provisions of article 9. 3: Any adjustment. in. 
_ contract time. because. of such’: change or- 
-'. ghanges shall: be. made in. accordance: with the 
~~ provisions of. article &. 6. Any change in the ae time from November 15, 1 96 4, until Sep- ; ee 
tember 30, 1965. a ty bee. 2 8 
, ‘The sioner. 5 fern dain me 
os was presented. to the prime contrac- 


tor for transmission to the Govern- — 


a project length of more than 25 percent or any. 
, -.. other change not within the general scope of 
_ the contract shall require a supplemental . - 


agreement.” 7 (Soveroment: aenl aly ee 


the problems er coniiared it had to: : 
maintain ig grading equipment. ‘on the ag 
job longer anne planned: that it had | 
_ to maintaina complete spread of fin-. _ 
= ishing equipment: and necessary men — 
~ for this operation during the period - 
for _ = 
1965; ‘that’ if it hace not been. ne - 
| quired to perform extra work it — 
would have timely completed the job ea 
by. N ovember 15, 1964; and that be- | 
cause the job was not. Gompleisd on 
time, | the. partially completed. items 


from } May 1, 1964, to September 30, 


of work. were, exposed to an addi-~ 


tional winter: which had not been an- 

‘ticipated and which made much re- 
work and refinishing necessary. The. a" 
following ag ee of costs.are in- te 
~ volved i in this claim: ae 


a) The cost: of all grading equipment ae 


that had. to be maintained. on the job. oe 
after May. ay 1964; with the. exception of . 


the small’ scraper that. was, included. ae : 
the finishing operation. - 2 i. 
' (b). ‘The home. office and project over: 


: head for the period from November 15, | 
' 1964, the estimated timely’ completion © : 


date, until September 30, 1965, the actual | 


completion date resulting from the extra 7 
work, 2 Pee i 3 
. (ce) The cost of. maintaining the finish: 
%e ing. spread on the job for: the. additional - 


ment approximately My years: after 


re The costs included : are broken down as fol- 
_ lows on page 5 of the claim letter: — 
I) Home. Office and job. overhead eront: 
‘November 15, 1964, to. September: 30, 1965— 
10.5 months at $1,500 per month=$15,750. 
65) Equipment, itemized hereinafter —$41, - 
0481400: . _ 
"3, Labor, itemized hereinafter—$48, 802. 4, | 


ae ten oe percent Se ee be 560. oa oe 
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-the’ proj rice: was determined to be 
substantially complete on October 


8, 1965 (Tr. 731), some 33, years 


after the conditions complained of. 
with respect to Claims A and B. 
‘had been’ remedied and over 414 - 
years after the subcontractor was 
‘notified that tests?* made of the ~ 
- samples taken from the borrow pit. 


involved in Claim C had disclosed 


~ that. much of the material did not : 
require- 
. ments.* Testifying in the: compan- 
ion appeal Tavolying Project 3P2,1° 


meet the specification, 


48 Government I ‘Exhibit I, Tr, 867-69, 988-89. 


Tt has been held that a belated claim casts a. 


‘heavier than usual burden of proof on an 
appellant. John R. Ohrisman ¢ Associates, 
- ASBCA No. 16358 (September 3, 1971), 71-2 
‘BCA par. 9068. 


14 After referring to the statement at page 8 © 


of the findings that the contractor’s March 19, 
1968, letter was the first notice of claim to 


the Government, the appellant’s ‘posthearing 
‘brief calls attention to an earlier letter from 
Caldwell dated March 17, 1966. (Appellant's: 


_ixhibit No. 3), and to the Government’s memo- 
randum of April 25, 1966 (Appellant’s Exhibit 


. 4, IBCA-—814—-12-69), as well as to the initial : 


conversation between Mr. Rushing and Mr. 
Herrin (Posthearing Brief, p. 9). 

16 This concerned a dispute involving toler- 
ance that had arisen in the latter part. of 
May of 1965 (Tr. 59, 87), or approximately a 
year after the problem involving the utility 


poles and the staking on Project 3T3 had been - 


remedied..On direct.examination Mr. ‘Caldwell 
_ testified as follows : 


“% * * the actual legality of how to i 


and how to do it, I wasn’t certain. And I 
. wasn’t really certain after talking to y'all. 
* * * J didn’t know there was such things as 
constructive change orders, I had heard it, 
but J didn’t know what that meant. * * * Until 


_I-went and took that course, I didn’t ‘under-_ 


ptand. * * * (Tr. 100).” — 

The “talking to. y’all’’- may have aReance 
to the conference mentioned in Caldwell’s 
letter to the prime contractor dated Decem- 


ber 16, 1966, in which with respect. to projects: 


3P2 and 873, the letter stated: 


| Ge oR 2 Gt is my desire to hold. ‘these “two. 


projects open until some time after the first 
of the year, at which time I-plan to go over 


‘claim material with my- attorney in Atlanta, . 


: Georgia, * * ¥*? - (Appeal File, Volume II, 
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Mr. Caldwell feed ee ae ie | 


Jay in presenting the claim there in 
question had stemmed in part at. 
least from his unfamiliarity with 
the doctrine of constructive change | 


: Chronology of Signiftoant E vents : 


- Before examining: the conflicting 
contentions of the parties with re-_ 


spect to the several claims, it would 
perhaps be helpful to summarize. 


significant events: which transpired | 
over the. active life of the contract. 
with a view to providing back- 


ground for the decisions reached on | | 
the claims presented. r- 


Lessthan two weeks after the - 


award of contract, a preconstruc- 
- tion conference was held in the Dis- 
trict Office, Bureau of Public Roads, 
Florence, Alabama.** Among ‘the 


ee was John Rushing, repre- 
sentative of the proposed. subcon- 
tractor for the earthwork, H. W. 


Caldwell and Son, Ine. (Tr. 246). 
‘The Government representatives in-.. 
cluded Henry T. Gorschboth, Dis- 


trict Engineer, R. S. Banks, District’ 
Office Engineer, D. J. Herrin,. Resi- 


dent Engineer (Project 38T3) and 
and J. J. Jordan, Highway En- | 
gineer (Project 373). ** ‘The memo- » 


.Clain Letters and Collateral Loses senacies: ) 
' The week’s course referred to was sponsored by 


“Cal Tech in Los angeles: in iy of 1967 
(Tr. 921). 
18 The conference was hela on J ig. 14, 1963: 


“See Government Exhibit K. The conference . * 
dealt also with the work to be performed on a | 
Project 3P2 (i.¢., the case settled in the course 


of the consolidated ‘hearing).- 
Mr, Banks was involved. in Project 373 


aan the beginning of the work, making fre- _ 
quent trips to the ‘project: when under con-. 
struction. He succeeded Mr. 


Gorschboth as | 
district engineer about September 1, 1964 


(Tr. 765). Mr. Jordan was assigned to the 7 : 
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-both, projects. 
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manda discloses that the items dis- 


~ cussed ‘included (i) engineering — 
‘Stakeout** (11) stop. and resume 
orders*® (iii) work hours? and 


_ (Gv) telephone lines.2+ 


Some time between the precon- 


struction conference on. July 11, 


_ 1968, and the commencement of, 
~ clearing operations’ in August of 


- project in July of 1963 and continued to be 
involved until the project was completed in ~ . 


October of 1965. He succeeded Mr. Herrin as 


resident engineer in the early: spring: of 1965° 


(Tr. 989-91). Mr. ‘Herrin was deceased at the 
_ time of the hearing. Comments said to have 
. Deen made by Mr. Herrin. were admitted. into. 
- evidence over the vigorous objections of Gov- 
~ ernment counsel. (Tr. 182-85, 250-51, 865-68). 


Some of the same objections | were Taised to 


allowing the remarks attributed to Mr. Herrin. 
- in the Government’s memorandum of April.25, 


as 1966, to be received in. evidence. ‘(Appellant’s 
At 160- - 

176.) ‘The Government's Posthearing Brief . 4 
does not contest these evidentiary. rulings. _ 
.. We. find that such -evidence was: _ properly _“ 


‘Exhibit No. 4, IBCA-814~12-69 ;. Tr. 


‘oy eceived. 


: 18 “BPR will do atadag for: lines, grades, 
references, centerlines of: piers, etc. The con- 


tractor is expected to. do the layout from this 


and. BPR will. check it. 
“Stage stakeouts will have to be’ done on. 
Neither. job was. completely 


: staked at the time of the conference. However, 
it was emphasized that the contractor would 


not be held up waiting for. the engineering — 


. ‘stakeout. * (Government Exhibit K, 3.) 


ing from weather conditions. 


ment Exhibit K, 5.) 
20 "The contractor said they would ordinarily : 


. be working only daylight hours. There is a 


ne possibility that they will work two 9-hour 
days a week. This, however, will be- 
$i discussed: in ‘more detail with the resident ; 
' engineers and decided, on at a: later date.” 


shifts, 5 


Bill alec aed Exhibit K, 5.) 
2 “There are some telephone lines that will 


have to be. moved in connection with the work - 
’ on Project. 3P2. and: there was. considerable. 
' discussion 


concerning these 


lines. ee 
(Government Hixhibit K, 9.) . 


, testified : 


1963, 22 Caliawell appears to age ob- 


Eaimed approval - to subcontract the 
clearing work. In his testimony Mr. 


Caldwell. indicated. that securing, ae 


such approval had created’a “diffi- 


cult situation.” *? The record. fails : 
to disclose. either the nature of the” 


difficulty or the delay, if; any, ; 


encountered in securing approval — 


of the proposed sub-subcontract.* — 
There is some evidence to indicate, | 


2 Gasanaene Hixhibit A. AS evidenced by . 





such exhibit, the first pay estimate dated 
‘September 15,. ‘1963, 


included some peering: : 


work. — . 
23 This was one of the tadtoks Mr. Caldwell. 


mentioned as having influenced | his decision — 


not to contest the refusal. of the resident 
engineer to approve the use of proposed pit.° 
No. 2 aS a source of borrow. Mr. Caldwell. 
“* * # in the early part of the _ 
job we had gotten in an awful difficult: situ- 
ation due to we first started out with a 


resistance by them to want to have a sub-sub-._ 
- contractor on the clearing * * a7? (Tr. 903-04}. © 


2¢The claim letters and the. appellant’s 
complaint do not refer to the matter. 
_ Testifying on direct examination: with re- 
spect to Claim A, Mr. Rushing stated: “* * * 


. this is a detour along U.S. 61..As I under- 
gtand it, originally the plans showed, for this _ 
- detour:.to go as it is now built. However, it. 
turned out. that we had: insufficient Tight-of= 
way; and it was decided that it would be .. 


shortened at the time * * *. At &. later date 


it was decided that it. would be built. as. 


~~ 49.My, Gorschboth explained that in recent - shown on the plans; 


~ months we have adopted a more liberal policy. 
_ « on. stop. and resume. orders, ‘Many stop orders. 
“will. probably be issued for even one day. In» 


~ this way we ‘hope to. eliminate claims result- _ 
aM iba (Governs. 


and, consequently, Wwe. 
had. to go back: and clear this several months. 
after our clearing _ operation had finished, - 
which * * * we weren't equipped to do * * ete 
(Tr. 256-57). 
Mr. Rushing may have been eontaaed. as to 


-what in fact transpired: Mr. Caldwell testi-— 
fied: 3 
one time that * * * we would build this detour . -— 
and. cut it back into the present 61 at ai 


“s * # there was a direction to us at 


point that wouldn’t involve moving these poles 


and doing this extra clearing *.* *” (Tr..304},. | 
Jordan acknowl- 
edged that the right-of-way in the area was’ 

tight; that there had been a change in the. 
‘alignment of the detour .road; 


On cross-examination, Mr. 


! 0 ; and’ that: if 
the slope ratio had not been changed, the 


Government would have been in near proxim- 


ity to or possibly past its existing: ene “Of 
Footnote | continued on next page. 
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: Romain 


= | ticipated clearing work tn its own 
: forces.** = 


“ In an apparent effort to. support | 
- its staking claim, the appellant: i In- 
~ troduced a, considerable amount of. 
- evidence to show when the construc-. 
‘tion stakeout of various ‘drainage 
structures was. - performed. 28 On 
- eross-examination Government wit - 
ness Jordan acknowledged that the’ 
project diary for September 18, 
1963; contained the following oe : 


ander: remarks: 


Mr, Rushing of Caldwell & Sous: sub- 


~ contractor for John H. Moon & Sons, 
2 came. by: the office this day and said 
that he wanted‘ to start. laying pipe in 


; ot three or four weeks. (Tr. 697.) 





. Continued. tr om previous page. - 
Way (Tr. 621-22)... 
- note that at the time of the preconstruction 


“2! conference, no problem with respect: to poles 
"was anticipated on Project 3T3 (See Govern- 
a ment Exhibit K; note 21, supra). ; 
28 Appellant’s. Wxhibit Nos. 12, 18. nad: 1b. 
“The latter exhibit was offered to show infor- 
mation omitted. from- ‘Government. Exhibits. Ga. 
and M covering slope stake work. (Pr. 895—. 
96). Government. witness Jordan stated that. 
he didn’t. know. why information pertaining to | 
_.. construction stakeout on. pipes had .been in- . 


eluded in: Appellant’s: Exhibit 15 but. con- 


firmed ° that the. information. shown. thereon - 


for: ace work was accurate ed 945-46, eee 
ocr : 


OF THE DEPARTMENT OF THE “INTERIOR. 


| eine ini “unanticipated 
a difficulty with respect to the utility 
poles may have required the sub- 

~ contractor to perform some unan- 


Whatever the reason ee. 
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the length of the pipe, “ite 6126, and aes 


the skew angle.at which it is to be 


| placed ; that the information so ob- 
tained is given to the contractor — 

_ verbally as soon as it is obtained; 

_ that at some later date, usually at | ¥ 
the contractor’s request, a construc. se — 
tion stakeout is made which indi- | 7 
cates exactly how much earth is to: : 

be removed and exactly where each. A 

end of the pipe or box culvert is .— 

to be placed ; 7 and that in a letter © — 
written sometime in between the ~  . 
time of the preliminary stakeout and 


the construction stakeout the in-— 
formation previously furnished to 


' the contractor vernal. is confirmed oat 
by letter.2 _ | 7 


Inthe course. of his enone Mr. 
J ordan made clear that the normal — 


7 ae ractice 1s for the contractor to or- 
- Testifying as to.the eeneral pro- ae 


| eae for a construction. stakeout — 
on drainage structures, Mr. Jordan 
stated that in the early part of the. — 
project. a preliminary stakeout. is 
. made at each area where a drainage « 
structure (pipe culvert or box cul- 
vert) is expected to be placed; that — 
_. based upon the: preliminary stake-- 
. i out, computations can a be made as to 


der pipe prior to the construction, : 
stakeout.’ 28, ee cross-examination 1 


8 Mr. J ordan offered the following. Seolnane re 


‘tion as to the. time “such. stakeout « As Pers SOE Ai Sy 4 


formed : 


Me + * if it had been done earlier at. ihe.” e oe 
and it _. 
could be done shortly thereafter, the clearing =~ 
~ operations‘ and. other opérations in the area: 
- tend to Knock. these stakes ‘out: because they. 


time - of the preliminary stakeout, 


are Very. vulnerable: being wight. within the . 


area of work” (Tr. 7538-54). wi Bone 
753-54. Government Bxhibit R shoes ee es a 
that sometimes the letter giving the contractor 
information ag to the size, length and skew of .° 
pipe is written much earlier than the time of ~ 
the construction stakeout. Government Exhibit © 


"29 Tr. 


L shows that such information was: furnished: 


~to the . appellant with respect to the: pipe: 
‘ culvert. located at Station 592+50 » by. letter 


dated. January 8, 1964, or approximately three ae 
months before the revisions reflected in Change a 
Order No. 4, dated April 10, 1964 (Appeal File, 


Volume AL; Directives - and Change Orders) 


pertaining ‘to. the. aforementioned pipe. culvert : 


‘became effective. (Tr. 676-78, 734-87.) 


29 Pp,- 754-56. The following » colloauy Ot a 


curred on direct. examination : 
_ “Q. When 


is. this. ‘construction -stakeout ‘a 


2 =e ee “APPEAL. OF JOHN H: MOON. & SONS: 
a: + rr 6 Oe ee duly 34, “1972 : 
. an testified that hes had noe been, . 
“one occasion on this job that Mr. | 
Rushing hada complaint that a pipe 
stake. wasn’t. available for him.” *°- 
. In late October or early. Novem- ‘ 
bee of 1963, a controversy devel-. 
| oped as to whether the grading. con-" 
tractor ‘should be allowed. to use a. 
-. poller* on the job which was small- 
er than that required by. the speci-. 
~~ fications. | 
e ment witness J ordan, the contractor | 
a was ‘informed by: the. resident en- ‘ 
“ gineer that the roller mn question. 
~ could not. be used on the. project... 
| This resulted in. a telephone call to: 
- Mr. Banks,®? in the district: office in = 
which Mr. Rushing requested per: 
mission to use such: roller. The: re-" 
guest was denied, A short. time later = 
when |] Mr. Gorschboth, the district. : 
“engineer and Mr.. Wilkins, the re- 
-- * gional engineer were on the project: z 
oe malking a routine Inapection, ta ae 


According to 


performed? At whose insistence ‘Or vat, whose 8 


. request ? y Soe 


os SOA a oe oa ‘Normally what: wil! happen is 
a, the. contractor’ Ss. representative - will SAY, . ‘Okay,’ 
I’ve ordered the pipe; it’s on the job. I’ll be we 
ready to lay. it next week or. maybe even tomor- : 
(. row.” (Tr. 7 
980-81. Mr.. Rushing was, ‘not. pe a 


754.) 
BOE 


- @alled to refute. ‘this | statement. Mr. Jordan’ 
acknowledged that he was not present at: all: 
. of Mr. ‘Rushing’s. conversation with Mr. ‘Her- se 


Yin. (Er. 981.) No: testimony was offered’ to 


: show. that any of such conversations: specifi- 
~~ eally- involved complaints as to. pipe. staking. a 
Pipe. staking is not mentioned in.the claim. 
- letters. or: in ‘the complaint, Mr. _Rushing’s © 
earlier testimony (including, apparently, that. 
reported at Tr. 848-49). was regarded by Mares" 
Jordan.:as relating to complaints. ‘about’ slope... | 
oR: §; Banks for Henry T. Gorschboth, ‘District eo 
Engineer)” and ‘acknowledged by) John - ‘A - 
Moon’ & Sons on. December 2, 1963 ° (Appeal 
7 “Directives. and. ‘Change 
Orders). “It: appears, however, ‘that. Mr. Rush-) 
‘ing was first. informed | that, his” request | had — 
been granted | ina telephone conversation with i. ne 
Mr. Banks. on December. 9, 1963" es os 


stakes rather than’ about. pipe. stakes (Tr. 981). 


_ 82 Sometiines ‘referred. to in the testimony . 


- as a sheep’s foot roller. 


“38 Mr, Banks was. then ‘the assistant ais 


oe trict ‘engineer - (Tr. 484). 


| 33 The project diary” shows ‘that such in- 
. spection. decurred on ‘November 21, “1963 (Tre, a 


486). 


Govern- : 


neer,’ ie 


puss approached: thera in. per 
son and requested relief from the 
specification . requirements insofar *~ 
as this particular roller was-con-. ~ 


cerned. The request was again de- 
nied and Mr... Rushing ‘was in- - 


formed | that « any request by'the sub-. ~ 
~. contractor. should be made through. ee 
s the: prime - contractor. 34. A short. 
time thereafter a written: request = 
was submitted by Mr. Rushing to 


the prime contractor for transmis- . ~ 


sion to the District. Engineer. 35 = 
The project personnel were subse-- ! : 
~ guently- informed that the grading» — 
subcontractor would be allowed. to. 
use the roller involved in. ‘the Ter” 
— provided it was used i in con- 


34 Mr, “Rushing ‘testified. ae “in a rather’. 
heated: -discussion : Mr. 


‘procedures. he was to follow . (Tr. 876). An: 2 
oo *O* Mr. % ites 
Rushing was informed that any correspondence “ = 
from him would have.to. be forwarded through: , — 
_ the prime contractor, John. A. ‘Moon & Sons.’ me 
(Tr, 486.) roe 
Caldwell gave as. Tis opinion. that 2 
“sf there was: a letter .sent, it was. sent to. 
“Mr: Moon for. forwarding to the project engi-” 
nothing in the. 
record ‘to show whether the correspondence in >. 


entry - in the: project diary reads: 


“a Mr. 


: (Tr, 913.). There is. 


question” was in fact routed through. the proj- 


ect engineer’. (then: ‘termed. resident: engineer). 
a According . to ‘the letter from the: regional 
engineer to John. H. Moon-. & Sons, 
July 30, 1963 (i.e, 


dated 


paragraph’ of that letter reads : 


Court ‘Street, P.O: ‘Box’ 499, -Florence,: 


tive I, dated, November 29, 1963 (signed | by. 


File, Volume - gly: 


Gorschboth . and Mr) 
“Wilkins made it plain to him what. rules and. 


the notice’ to-proceed), 
no such routing’ was required: The concluding. ~~ 
““Puture cor- °° 
4 tespondence ~ should’ bé’ addressed to” ‘District. | 
Engineer H. Ty Gorschboth, Bureau of Public. 
» Roads, Greater: ‘Alabama Building, 412. South | ae 
Ala- . 
~bama.’ is (Appeal File, Volume. H,. _Correspond- oe 
ence. to the Contractor.) ~ wee 
80 The permission was. formalized: bys Direc: = 
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fee cere wih but not. in Tien of a 
‘ specification roller.3? 2 
_. With respect to the dispute a : 
volving the Government’s refusal to 
, permit the grading subcontractor to - 
haul across U.S. Highway 61 at 
night, Government witness Jordan _ 
stated that this was the result of. 
three accidents having occurred on 


; - the plan presented. originally: for. 
: Route 61 (Tr. 742-45). The dates — 
Es such, accidents occurred and the. cir- 


forth below (Tr. 743-44). 


December 16, 1963—One of Calawell’s 
operators was hurt on the job today. He . 


"was. placing boards. ‘across Highway SAT 


> ar order to protect the pavement while - 
moving © a tractor. across. A school bus. 


failed to heed: his flagg ing and hit one of 


: the. boards, which flew up and struck a’ 
man in the back, The injury was nae 


_ nosed > ina. Port’ Gibson Hospital. as. 


oe cracked: vertebra. An unconfirmed sae - 
- indicates © ‘that the school bus had no 
| brakes. Copy ‘of Caldwell’s report to the | 


87'Tr, 484-87, “Concerning ‘the sheep’s foot. 
ac a 2 


- Toller incident; Mr. Jordan stated: 


In this one instance. there was a ‘disagree-. 2, 
ment as. to interpretation of the specs, and . 
the contractor sought recourse from a level ints. 
“woman to lose control.” (Tr. 744.) 


higher than the resident or. project. -person- 


nel, and did, in fact, receive . ‘such, relief. an 
any. plan was proposed for. hauling. across: 
. Highway 61. Concerning the April 17th inci-- 


(Tr. 486;) . 
88 Commenting upén Shel. slant J ordan 
states : “At the time the contractor proposed ape 


‘to. haul. across 547 his plan seemed adequate = 

and there was no ‘question as to 
~ game period of time * *. . 
foe # Appeal File, Volume I, the Contract (rr. 
a 746. }3." 


to | us, 
swhether’ or ‘not he was endangering the 


public. safety. However, three different. occa- 


‘sions occurred, and when. the same - plan was 


ae proposed to haul across 61, which. is a much. 
- more heavily traveled ‘road, then a. question 


as to adequacy of Bearety devices was , malsed. ah 


a Oe 144-46. ) 


OF THE DEPARTMENT OF ‘THE 


INTERIOR «179 LD. 


insurance company will be submitted | oe 
when available. 


January 24, 1964. —At Jat :00 am. 
today a woman driving an automobile ~ 


“east. on Highway 547° lost control and bit | 


the Yroadbank within our right-of-way. 


Considerable damage to the car and the 


woman suffered several cracked ribs, se 
Aprit 717, 1964. —At about 10: 00 pm. Mr. 


Fox, a member of the Mississippi State 


the. project: between mid- December Legislature, hit the ramp which was _ 


of 1963 and mid-April of 1964, in- 
volving a plan®* for hauling across 
‘Highway 547 somewhat similar to _ 
: Highway. Patrolmen: to stay.‘on. the scene 
“until lights were: put out to his, Mr, Fox’s- 
. satisfaction. ~The traffic. control devices 
wer ° which were being — used included six 
~ cumstanves as recorded in the proj- - 
“ect. diaries under remarks are set 


being used -by Caldwell & Sons to haul — 


- across Highway 547, Mr. Fox was not in- 
_ jured but seemed quite ‘disturbed - and , 


ordered. the sheriff and two Mississippi 


warning signs on each: end, a flagman — 


at the ramp.and at least three flares. It — 
“was reported that Mr. Fox was ignoring . 
all the warning signs and was ee _ 


at a high rate of speed.” 
- Following the above- scien 


Mr. Jordan adverted to safety pro- 
visions contained in the contract as © 


set forth on page D-6 under the. — 


caption Section 7—-LEGAL RELA- 


TIONS AND RESPONSIBIL- 

ITY TO THE PUBLIC “ and as. 

- incorporated. therein from pararaph , 
G 5 = of FP-6L. a A 


a a Atphenoe of this ny B | oniant added: 
meee eee PERS diary also shows: that it was. 


raining. that day and: that none of the con- 


tractors were working. However, there was 


some dirt on. the road which caused this 


40 The two earlier incidents | ‘occurred | ‘before 


dent Jordan: stated: “That. may have been 
about - the same time or it may | have been 


-pefore or after, but it -was- generally | in a 


*) (Dr. 745,): 


“4 Tn ‘especially eertaent nae ‘the provision ae 
reads: “7.5 Public Convenience and Safety... 


The eontractor shall take necessary care at 
all: times, in all the operations. and use. of. 


° written - permission of the engineer * i, 
when conditions other than part-width con- 


25 August of 1963. 
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4 C Lain AF ailure to relocate utility 
poles. 


The ‘appellant’s’ complaint sum- 
. marizes the claim as follows in. act | 
-. ° Taph4:4 


(a) The ~ utility poles oll the 


: “Highway 61 detour and on. the 


county road which was the old 
Highway 61 were required to be re- 


+ - moved by the Government. within a 
reasonable time, not more than sixty. 
after the beginning of 


(60) days, 
work on the project. 44 The project 


| “Work: was begun i in August of 1963 | 


his ‘equipment, to fectent tlie sublic and to 


- facilitate traffie. 4&3 No road shall be closed 


by | the contractor: to the public except by 
x ¥ 


struction | necessitate the safeguarding of 
“traffic passing through or by the area of 
work, the contractor shall furnish flagmen, 
pilot car, and drivers to direct traffic through 
_. geetions:of road under one-way control. * * * 
. The contractor will be reimbursed for 50% of 
the eligible labor costs of. flagmen and pilot 
ear operators furnished with the. 
~ approval of the engineer. * * *’ . 

The. ‘same section. includes the. following 
provisions reading in part: “7.14 Safety and 
Reports of Atccidents. The. contractor. shall 
furnish such safeguards and safety devices 


and shall take such actions as are necessary . 
to protect employees and the. public. * * #2. 


(Government Exhibit H; HP—61, Section = 
Legal Relations and Responsibility to the 
Publie, pp. 15-16, 19. of FP-61). 

43 All four of the. claims for compensation 
are ‘prefaced by the following. statement : 
’ “As the result of the Government’s actions, 
- the Contractor was required to perform extra 


& work as. Set. out in the following. subsections, 


This. extra. swork related to. the grading on. 
‘the project. and was performed by the subcon- 
tractor.” ( Complaint. ye 

“The basis for the reasonable time test 


proposed is. not apparent. It was Mr, Rushinig’s | 
opinion - that, at some reasonable time after. 
* the clearing: is ‘substantially ° completed, the 


edntractor. is. entitled to. the job in’ its. 


entirety. He. also. testified that the job..was 


- substantially | complete in mid-November of: 
1963 .(Tr. 846). This was. some three. months. 
work in. 


after the. contractor. commenced 


prior 


but the utility. ie were oe re- : 


located until May of 1964. The fail- 
ure to remove these obstructions for | 


an unreasonable period caused the — 
contractor to be required to perform | 

extra work due to changes. in the — 
reasonably anticipated method and. ~ 


sequence of work.‘® The reasonable. _ 
value of performing said extra work _— 
was $15,000 and required the con- 
tractor to remain mobilized and — 


working ‘on its progress toward. the — 
completion of its work on the proj ject 
for sixty (60) additional days, 

Except for admitting that the a 
project work was begun in August 
of 1963 and‘ that the utility poles | 
were not relocated. until May. of — 
1964, the Government’s answer -_ 
denies the remainder of the allega- 
tions of the complaint with respect. 


to Claim A. The Government also —~ 


denies that there was any delay. to 


the appellant becausé of the timing _ | 


of the pole: relocation but’ asserts. . 


that in any.event the Special Provi-.. 
— sion. set: forth on mpage D5 as oft the 7 





45 The rationale for assuming that | the Gov: : 


- ernment: knew. or should’ have known the 


particular method or sequence the: contractor - 


would’ choose to employ in performing the... 
contract has not: been developed. and is not: : 
_ apparent. Of. Lenry, Inc.; et al. v. United. 


States, 156 Ct. Cl. 46, 52-53 (1962) (“* * # 


there is no indication in - the “record that a 


defendant knew, or ‘should have. known, of’ 
the particular method of operation originally 


selected by plaintiffs, since it formed ; no. bart. 2 
of this contract,* * **y . . 


40 “TS TILITIES - . De 
“Moving, relocating and adjusting of signals 


and wires of the Railroad, and of ‘existing _ 
utilities, such. as: water; gas, telephone ‘and - | 


telegraph, and electric. power lines not. pro- 
vided for in the plans, ‘will be required to be: 
done by their owners. during construction 
under the contract. The contractor Shall’ con- 


Hoomote: continued on: next page. no, dasa et 


2 | : conttact precludes a for a any | 
> delays to the appellant’s work: be-_ 
cause of such: relocation. Tn his: open- 


‘ : : ing statement at the’ hearing appel- 
a% Jantis: counsel. asserted. that. when 


Ps properly construed the contract pro-. 
vision cited was no bar to the claim - 


- presented. as 


on. his F ebruary 28, 1968, Jetter® 
: Me Rushing refers to. conferences 
a held 3 in late. December of 1963'and ~ 
on April 15, 1964,# in’ which he had 
: "participated and at which the re- — 
‘moval ‘and. the ‘relocation of the | 


ee utility” ‘poles were’ ‘discussed: with as : 
. the contracting officer’ s statement in ee 


the findings that the poles had not 


: representatives of the utility com- 


panies and the Government. On ‘ 
7 April. 1%, 1964, Mr. . Rushing 5 was 8 ad: i 


e work or r interfered 1 with his sequence: : 


Continued. Sort previous page... 
‘duet’ ‘his. operations in-such a manner. as ‘not 
to interfere ‘unduly with these ‘operations. He 


| ; shall cooperate : ‘th’ ‘the owners of ‘the utilities. Be. 


in every. reasonable manner in the ° performance 
“of their operations. 7 


e “Delays to the contractor’ § srork occasioned 
by the utility owner's operations will not be - 
_.. eonsidered™ ‘as a basis for additional: compen-. 


sation, but will ‘be: considered for. such time 


ge adjustments. as are specifically provided for 
~~ under the standard clauses of the contract.” _ 
i 41 ‘The ceontractor ‘interprets this. provision ‘ 


"to mean what it expressly says—that delays 


occasioned -by the utility owner’s operation 
(will. not be considered:as. the basis for ad-. 
|.» @itional. compensation: . 
— pensation that the eontra¢tor: is requesting in ~ 
-. this claim is. considered arising not. from any. 


5 operations of. the utility , owner, but. ‘simply. 


7 ” the failure of. the Government to have. these _ 


objects removed, therefore, creating: a differ- 


ent. circumstance than - could ‘reasonably be 
k anticipated, upon bidding: the. Project.” 9 (Ps: : 


242— “413 ). 


* 48 Note . 8, supra, f pp. 4 3. The accuracy of : 
contents: was confirmed. at the, 


. the letters’ 
* hearing (Tr. 247).. 


19 Mr, . -Rushing’s diary. entry. ‘tor: that day. . 
| reads t : “Met with Mr. St. John, SEPA, Mr. se 
es (ae Ladner, Sou. Bell, MY... Chambers & Herrin, 


BPR about power & tel. lines—Detour road at 


7a highway. .61 is. inaecessible to. work. due. to. 
these poles—We have continuously asked a | 
: all. utility poles to be removed.. 


“No hauling today—this 
- stakes south: U.S. 61 and: to détotir: not: ready. ?. 
SGoveramient Exhibit 0, hecauete ye . 


DECISIONS: or ‘THE: ‘DEPARTMENT OF THE. INTERIOR 


The additional com- _ 
‘sistent with appellant’s view that thé problems | 


ereated by. the: “presence “of Doles’ and | the. 
- absence of construction stakes” ain the: areas. 
“in question were all interrelated (Tr, (834, 
868 ; note 8, supra). 


is due to. ors 


i 


_ 79 LD. | 


. cd that. ie telephone company 
‘would not move their lines *° on the - 
detour at Hig ghway- 61 until the 
“paper work was: approved. 51 Treat- 
“ing April 2, 1964, as the first date — 

~ Rushing’s diary records a problem _ 
attributable . to: utility . poles, the 
poles | continued. to be a-source of 
“concern. to ‘the. subcontractor until 


they were moved on May 18, 1964.22 
Mr. . Rushing recalled that the. 


- riumber of poles’ involved in. the 


total project that. affected any age 


: pect. of the construction was 5 or 6 - 


(Tr, -258) .* He. took | exception to 7 


hindered or stopped the contractor’s 





50 The same paleae were genérally. used. for 
both the telephone and. the power. Where this 


occurred - on the job, it appears that the poles 
belonged to. ‘the powers: company oo 


21, 1001). 
BL The: diary eH on that. date vende 
Me. Chambers—NP'S—told | me. today. that the 


re * * 3 


“tel, Co.. would not move ‘their’ line on detour — 


at Hwy .6L. until . ‘paper work was approved. one 
(Government Exhibit ‘O, 4-17-64. 
' 52°The appellant's posthearing brief at page : 


4 yelates: the ‘diary entries for April 2.and 
April 9, 1964: (also other dates) to. the pole . 
“problem even though in such entries only | the 


absence of stakes are mentioned. This is con-_ 


88 In pertinent part: the diary sate reads: 4 


“Moved telephone lines on detour. at- U.S.” 
61 this" AM.—had to clear and grade dround 
them in order to‘have a place to work. Finished . 
‘work on detour today. [ Government ‘Exhibit: 
0, 5-18-64.) 


. 5€ Mr; ‘Jordan testified that: the Anbar of. 


power. ‘poles. involved in’ the: work was either 


two or three’ (Tr. 621). He also testified that” 


the area’ where. the telephone poles. were i 
located did. not seem to be of as great impor: 


tancé to the: contractor and. that while three - 


- poles had to be-moved only one was in the 
prism ‘of: work (where a.cut or a& ‘fill: ‘had ‘to | 


be made) -and that happened to -fall down and 


work eopoccened (Tr. 465-66, /58T). 


poate 


as ABe. 464-65). 
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ae While he acknowledged: 

_ that the. contractor. could work else- te 
“». where, he asserted. (i) that the con-~ 
tractor was entitled | to the job in- 
its entirety *° By - (di) that ‘since the: 
poles were on high ground. they 
could have been worked sooner after — 
a rain, (ili) that in grading an ideal. 
situation would be to go. through and 
base in all-the low ground to facili- 
during» adverse 
v) any-. 

_. time any part of the job’ is restricted, — 
it restricts that procedure. (Note 9, | 

supra). Earlier he had: testified as -- 
to the difficulty of working around. 
a pole during the course of grading - 
and going ‘back to pick up the loose - 


“of gone 


tate. operations - 
an weather conditions. and (iv 


dirt. after” ‘the ‘pole has» 
| removed. 56 = , 
. Government witness: 5 ordan aie: 


been 


S agreed 57 with the foregoing assess- 


~ ment in a number of material re- 


4 spects. First, testifying with respect 
to the planned progress reflected on - 
 Appellant’s oe 

- moving the bulk of the. ‘material 


‘Exhibit’ No. 16 (ie 


. fairly early and taking more e time to 


Dee fae, AGB No provision of the contract: Ais cited bb) ae 


support . of this: contention... 


8“ * * When you get into. grading, then 


you are talking about trying to push a 
scraper, 4. machine that’s: maybe 40 or 50 foot 
long, . with a. tYactor. that’s: another 20 foot 


™ OR DE AD Ye: 
... 5? Both. parties erase that’ the Government 
personnel and particularly “Mr.. Herrin had 


- moved.: Mr: ‘Rushing testified that: “Mr. 


-a long period of. time to have them removed. 


* * * The fact is that they were'still there, | 
‘ operation. At the. . 
same time, the Government’s - personnel Was: : 
. diligent in trying ‘to’ get them removed.’ (Tr." 


| cand they did: hinder our 


251-52) Mr. 


’ weather ; it depends on. this.’ 
-. ould give me a definite: answer. 


comple nee Uren ey Me 


Jordan stated that a “definite plan ‘ 


ot operation had never been deliv- — 
ered to him by either Mr. Rushing 
or. Mr. Caldwell.®* He indicated 
- that. the apparent. absence of any 
‘advance planning’ by. Mr. Rushing ; 
‘had been a.matter of concern to the 
-Government.** With. respect. to: the 
| difficulty of grading around ‘the 


poles, J ordan testified (i) that the 


: Bureau | would. have allowed. ‘the. 
“contractor to do no work: in- the. . 


area until they were removed, (ii) 
that: except. for the detour itself, no 


_ portion of the project hinged On.2 ; 
this particular earth being moved, 


(ili) that the estimated amount of | 
earth involved. only one’ to. two — 


thousand cubic vere, a0. i) that a : 


8'Tr. 950-954. He also denied “tint thes © 


power poles and. the slopes south’ on the park- 
way had ever been presented: ‘as: “interfering | 


‘with the. grading. subcontractor’s. ‘whole . plan’ 
of operation. Because of the good: working 
relationship between Mr. Herrin and himself, 
che was of the opinion ‘that the former would. 
“have discussed these matters with him if they — 
“had ‘been presented as matters of Breat im-— 
‘portance (Tr. 952-54). 


oO” In direct examination on ‘surr rebuttal, the 


following colloquy | occurred : 


“"Q. Let me refer you to Mr. . 
testimony again where he suggested. a battle 


- plan or. something like that. where: he pro- 


posed to base the fills and work in the high © 
ground when it” was, wet and: work in the low 


areas when it. was dry. “Again Task you if he 


long in: a curve, which ‘is extremely. difficult - had told you of such a plan? 


“A. No, six, he never.gave us a definite nite . 


In fact; to help me plan a. schedule: ‘of. work 
- for.my men, I asked John.on many. occasions, I 


- said, 
made concerted - efforts to have the poles: re: 


Her-. 
oo win .* #- ©, made every: effort, along with Mr. - 
_. Jordan, Mr. Chamberlain, who was the chief 
ranger, and .everybody involved * * * over. 


‘John, can you tel]. me~ Avhat ° you. are 
going to ‘be doing next week % ? And he would 


_ say, “Well, TI. don’t: know. It depends on. the 


And- he never 
We went ‘to 


“work every day not’ knowing what was going 


to come up that -day;. e % = (Tr. 954-55.) 
© On cross-examination. Jordan acknowl-. . 


: edged’ that'as much as 20,000 yards may. have 
been involved. The- ten; fold ‘increase ‘in the 


__ estimate was based upon Jordan accepting © 
Jordan gave similar testimony, : 


as true the location of. the poles and ‘the depth 
Footnote. continued, on: next page. 


“Rushing’s - 


DECISIONS. OF THE 


the contractor took only three days 


to move the ‘material which did: not — 


seem. to be an unreasonable amount 
of time, (v) that after the poles 


were removed, it took the contractor - 
only two or three hours to knock 


- down the two or three mounds that 


- owere left, and that (vi). throughout. 
the: pétiod in question there was 


much work available elsewhere.** 

| _ Concerning the benefits of early 
~ access to the high ground on which 
‘the poles: generally speaking were 
‘located, Mr. Jordan stated during 
the course of cross- examination on 
rebuttal : | 


One. thing we are fomatine about this 


- high ground, assuming that we can come . 
- Into high ground immediately after a - 


‘yain or within a very short period of 
time and we excavate material, we've 
got to go to a low ground to dump it ‘be- 
/ cause we: are not. going to take it from 


one high point * * * to another high 


point. ° * * And in a lot of cases a cut 
area. a be available for work ina rela- 


tively short period of time after a rain—_ 
say maybe eight to 12 hours or maybe in a 
_ certain case three hours. But that doesn’t’ 


Continued: from previous page. 


of the cuts shown on the reverse side of somie | 
Of Appellant’s Hxhibits 1- Phroueh I—T .( Tr. 


633-34). 
| BLT 459-63, ‘946-48, 917-78; Government 
‘Exhibits ¥F and G. Upon cross-examination the 
- following exchange occurred :. 

SQ, # e * The contractor. is required ey 
‘economics ‘to move.the cut first and then move 


'. the borrow, so that he won't move too much 


borrow in and be subject to having. to carry. 
- gome borrow out, is that right? 

- “A, In a situation where there is.a question 
as to the exact balance between excavation 
and borrow. If the case: was such that a 
fill required say 20% unclassified exeavation 
and 80%. borrow, you. wouldn’t necessarily 


have to haul the excavation first. You could - 


haul-it somewhere. in the middle. The only 
time that you would by means of economics 


be required: not to place the excavation would, 


be in the uppermost. levels of the fill” (Tr. 


oe 665). Jordan testified to the same effect on. 


Furrepuetat Croueornm ination. oe 968-69). 


DEPARTMENT OF THE INTERIOR 


.& Son, Ine., 


“ 179 LD. 


necessarily mean that the area to which 
it will be hauled will be ready to accept | 
it. (Tr. 973-74) | 


While the appellants ‘witness = : 


-Rushing..and Government. witness 


Jordan agreed on.the general loca- 


tion in which the poles. were located, 


neither witness was able to pre-_ 


cisely locate the poles. With respect . 


to the poles which had caused the 


appellant the most difficulty,®? ap- | 


pellant’s counsel attempted to 
bridge this gap in the evidence by 
introducing Appellant’s Exhibits 1 _ 


through 1—J consisting of 11 photo- an 


graphs showing conditions in the 
vicinity of the poles. photographed 


before and after grading had com- _ 


menced. The phoeen i were ac- 
cepted into evidence on the basis of 


having been identified. by Mr. Rush- 


ing who had not taken, the. pictures, 
Hoeven, and who referred to this . 
fact seveinl times in the course: 10% 4 


-CLOSS- examination.® 


‘Six of the ten photographs per- 
taining to the Highway 61 detour 
had station numbers and depth of — 
cut written on their back surface. 
Using such references appellant’s 


counsel had J ordan locate on. — 7 





2 Hxcept for Exhibit 1-H all of the Sibi 
graphs of poles offered.in evidence were taken. 
on the south end of the detour at Highway SS 
(Tr. 254). a 

Tr, 883-888. Queried as to whether ee 
pellant’s Exhibits 1—A,.1—D, 1-E and 1-F were 


pictures of the same area, he stated: 


“A In my opinion they are. ahr again, 
I didn’t take them, and I can’t say that with 
any finality.. And if its a point I can get. Mr. .. 
Pugh up here from New Orleans-and ‘try to 
Straighten it .out.’” (Tr. 8838). Mr. Winston — 
Pugh, a former employee of H.W. Caldwell 


had taken the pictures (Tr. 252, °.. 
284). He had been present earlier in the hear- 
ing but had not testified ;‘nor was he recalled _ 
for the purpose of testifying. - 


or, | E APPEAL OF JOHN H. MOON & 
Pe ee | July 81, 1972 


. 16 of the as es different pole | 
locations and express an opinion as 

‘to the amount of excavation in- 
volved in the vicinity of the poles. 

Jordan made clear in the course of 

his testimony that apart from the 
information so provided, he would 
not have been able to precisely lo- 
cate the poles or make any definite 

calculations. 
After making reference to Rush- 


_ iIng’s testimony involving the poles © : 
- Shown in the exhibits and particu- While the Utilities Clause’ (N ote 


. Jarly that given with respect to Ap- 


pellant’s Exhibits 1-D and 1-F,°° 


Government counsel requests that. 


_ these exhibits be given little or no 


weight in these -proceedings.* In 
~ -view of the conclusion we reach with — 
respect: to Claim A, we express no 

-' opinion as to the probative value to - 

i be accorded er lacbehd as L- 





“es Appeal B File, Syoiunie I. ‘the contract. Four 


- poles Were encircled on Sheet 16 ofthe plans ~ 


and designated by the numbers one through 


four. The pole shown under number 2 how-_ 


ever, represented an erroneous location (Te 
625-634). 
& Tr, 631-34, 741-42. 


the same pole (Tr. 630). 


three.” (Tr. 632.) 

Tyr 883-888. A portion of Government 
counsel's interrogation of Mr. Rushing con- 
sisted .of the following : 

“Q. This.one here, 1-F, is that tree stand- 
ing? Has it got roots down in the ground or 
ean you:tell or. do-you remember ?: . 

“A. I. don’t remember. I think * * * this 


tree was up higher and it. slid down and . 


continued to stand,:-but I’m.not: sure.. 
—  “Q, Well, now wouldn’t that.have been 
kind of an unusual event to-have happen 
ona. job, a tree slid off a mound and stood 
standing up? 

“A. I thought it was ectesmele: mens 
-*Q. But you did see it happen?-— 
mae, AL, I ‘think I did, yes.’  (Tr.. 


475-988 —72—_4 > 


—Co., IBCA+872 ‘(October . 25, 196TY,. 


ck ok 4 be don't have, 
ot any: ‘point of common reference. in, these: photo- : * 
graphs. I.eouldn't definitely. say that they are 
* *.% T stated that _ 
I don’t know the exact stationing of any of — 
the poles, and I stated that I recall two of. 


\(January 6, 1970), 4 
8041 and authorities there cited ; OF. Koppers- 


883-84.) 
67 Government’s posthearing brief. at 11-12, — 


Home. | 479 7 


ah through 1S or. to the testimony : 


: based thereon. 


The claim as presented 3 is based : 
upon the asserted. failure by the. 
Government to timely remove the — 
poles within a reasonable time: Ab-. 
sent a pay-for-delay clause, this 


Board has consistently held that. 


claims based upon delays by the 
Government i in performing its con-- 


~ tractual obligations are not encom-.. 


passed within ° its jurisdiction.° oF 


46, supra), clearly precludes. pay- 
ment of compensation for delays to * 


the contractor’s work occasioned by. 
the utility owners operations, the» 

parties differ as to whether the 
clause applies to the’ circumstances 
\ present here. Resolution of the ques- 
tion of the scope of the clause’s ap- 


plication ie would serve no useful . 


8 The ‘Suspension. of. Work: clause” incor- “ 


ee into ‘the. contract (note 5, supra), is 


not such a clause.. See Orndorf. Construction | 
74-1.D. 
805, 831, 67-2 BCA par. 6665 at 30,910. citing 


* geal and Company, IBCA-181° (December 23, 


1960), 67..I.D. 435, 61-1, BCA, par. 2887 at - 


footnote 85. 


8 See Guy F. Aieiiedd Co., TBCA-795-8--69 
Tt LD: 4. 69-2 BCA par, 


Clough, ASBCA: Nos. 12485. and. 13119 , 
(May 27,1971), 71-2 BCA par. 8920 at 41; 447 . 
(ie & This: is a matter of ‘simple’ delay,. ; 
and may not be brought under the. Changes 
article. In the absence of a. Suspension of 
Work ‘clause there is no ‘relief under the 


~ econtract.’’) It is: ‘pertinent to note. that the . 
notice. requirements for breach of .contract © 


claims may be materially different than for. 


* claims asserted under the: contract, but it is 


not the Board’s responsibility to: determine the - 
notice . requirements - 
claims. Meva Corporation, IBCA-648-6-67 *: 
(August 18, 1969), 76 I.D. 205, 230, 69-2 


; BCA par. 7838, at 36,434, 


7 Very recently. the Transportation Boate. 


had occasion to. deny a contractor’ s claim for” 
_ the extra. costs involved in having-to work | 
around utility. ‘poles which the utility. com- | 


Footnote continued on next page. 


applicable. to’ “breach. 


DE CISIONS S. 


- purpose where, as oo there i is evi: ie 7 
_ dence in the record indicating that. 


“the Government may have. contrib: 


~-uted.to the dalsy * gt aks d the 


~ poles relocated. fee 


Claim Ba Daanie eae : 
stakes and ad On Pel erme 


ance 


ine languages ee 


~(b). ‘The terms of. contract esiuteed the : 
Government to cause’ construction stakes 


: “to: ‘be: provided | in advance’ of | construc- 
os tion. ‘operations 80. as not to interfere 


Continued. from previous page: a ae 


: “pany had failed. to: remove ‘prior: to- ‘the. com-.. 
‘mencement ‘of work, Both! the ‘terms of. the : 


-. Utilities clause: ‘and the circumstances of the 


ease are ‘somewhat different - ‘than’ those pre- : 


00. Inc., DOT CAB 72-23 (Tune 21, 1972), 


12-2 BCA: par. 9547. 


“1Tr, 852- -858.. It was ‘Mr. “Rustiing’s recol- 


ection ‘that: ‘the: telephone company was. in- 


6 sisting upon being: ‘paid in advance for moving ef 
the: polés (Tr. 853-55), Addressing - himself to. a 


. this question ‘Government counsel states: 


‘holding up. the contractor, 


work > was approved . (Rushing, ~ 


brief, p:- 16.) - 


‘This view fails, to- ‘take. into account the - 


-. “consequences: to the.’Government of having 
failed: to present - evidence. to show the extent 


- to which. ‘the’ Government. contributed | to’ the -~ 
— delay- involved where, as here, it was clearly: 


- in a- better ‘position to. do so than was the 
‘appellant. (Tr. 852). We also. note: that more 


“than a. month: elapsed between. the date of the. 
conversation “(note - 51, supra) and ‘the date - 
. ~ the. ‘poles were finally moved: {note 58,. supra). : 
= 14 Since: the delay, is of.an_ indeterminate - 
‘length, there. is ‘no.’ basis.. for - determining : 
“whether. the delay continued for ‘an ‘unreason- . 
“able. time in the circumstances in ‘which - it] 


occurred: 


8 Anpeliant’s complaint, Pp. 2 B: ‘Bee also. 


. - note 43, co de 


oF THE DEPARTMENT OF THE INTERIOR 


ca 


“Paragraph 4 (b).0 of the soomplaint 
“Asicribes. the claim 3 * in the follow- 


and, 


179 LD. | 


with the Contractor's 3 . reasonable sequence _ 


>= OF operations and. method of ‘performance . 
of work. Construction, stakes’ were, mot. 
provided in- accordance with | the ‘eon- 


tract. on the. parkway. south of U. S. ‘igh: - 
way 61, and the Government: directed the 


Contractor. to ‘not excavate the material s 
in this area until the U.S8.. Highway: 61 


detour was paved. ‘These actions. of the 


~ Government caused extra. work to.be per- | 
formed as the result, of. the changes in 
_ the reasonably anticipated operations and 
method of performance and caused the: 
Contractor to remain mobilized. and. work- os 
ing toward completion of the work on 
the project for twenty. (20) -additional 


days. The reasonable value of perform- _ 
ing this extra work, was. $15, 000. . | . 


Except for: admitting. that ‘the : 


contract required the Government. to — 


set, construction stakes for the appel- 


lant, the Government. denies the Te- - ~ ox 


sented here, See Cherry Hill Sand & Gravel ° : maining allegations pertaining to 


Claim B, and asserts that construc-.. - 
tion: sakes were timely furnished to 
the appellant as required bythegov- 
erning provisions of Article 5. D of _ 
| lai ss | | a 


“Mr. Rushing indicated: that’ payment Was -. 
but’ his diary 
‘showed. ‘the telephone ‘company on ‘April 17, 
1964 would: not move their lines’ es paper — 
855). 
- Whether it was to be approved = ‘thie. com- 
pany. or the. Government, it was apparently a . 
_ final step. in ‘the delay when ‘the ‘utility: com- 
. pany ‘finally’ began making plans to remove - 
the: ‘poles. *° eer Aco Posthearing os 


74 Governinent Answer, D. 3. The cited article 


‘reads-as follows: 


“5.5 CONSTRUCTION STAKES. The potas 


" neer will set construction: stakes establishing... 
lines, slopes; and continuous profile grade‘in =. 
road. work, and'lines and grades for bridge 
“work, culvert work; protective and accessory 
“structures, and appurtenances as he may deem — 


necessary, and will furnish the contractor with — 


all necessary information relating © to. lines, 
_ slopes, and- grades. These stakes and marks. 
shall constitute the field control by and. in 
accordance with which the. contractor ‘shall, . 
‘. govern and execute the work. a ‘4 
. “The contractor shall furnish at: his. own: 
expense any- necessary labor and equipment, — 
- Stakes, templates, batter boards, and other 
materjals. which: ‘he: may : find - necessary. LOE... 


any additional measurements-or control points : 


required to-construct the work. 


“The contractor shall be held. resnoridble 
for the preservation of all stakes and marks 


stroyed or’ disturbed by the contractor, the- 
cost of. replacing, ‘them | shall - ‘be “charged a 


if any ‘of the’ construction. stakes or 
marks have been carélessly or. willfully de- 


an. ho. 


Saas. the: ‘appellant eonsiicred. 


; Cie A and B to be: closely allie i 
(note. 52, ‘supra), many. of the are ; 
~ guments advanced with respect to. 


"presence: of poles, the absence of ¢on- 


that. at no ‘time did the. subcontractor : 
Pye present a plan. showing. that the. 
areas in question were crucial to. its. 

whole plan. of: ‘operation for the” 


: project.” | 


- mony offered at the hearing, 1 itis ap-- 
; parent that, the claim is principally. 

“grounded ‘upon the alleged Govern-— ; 
i ment delay i in timely furnishing c con- 7 the question ofthe inference’ to.."be drawn. - 


~_ struction st stakes | ae 243, cane) . 


tn >on 


sealant ini, anid ‘shall | be | deducted from, ‘the . 


payment: for. the work. ts 
' “Tn the” ease of. alterations: “which ° dasolve 


. ment. Exhibit H, p. 9). 
13 Te 946-48, ‘977-78 ; 
- supra. My: 


‘oben: 58 ana ‘59, 
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‘delay . 


~ there: 


hearing brief,.7).. 


. brief, 4. - 
- any changes in :stakeout, the’ contractor Shall. 
“cooperate with the engineer and facilitate the © 
prompt reestablishment of the field : -control A 
for’ the altered or adjusted. work,”* (Govern: 


Rushing testified that the staking 
-. gouth of U.S. 61, ‘and. the telephone’ Poles 
ia eitated the problenis (Tr. 868) nigh 


7 Tieofai as s this part on the elain is 
concerned, we are. clearly. without 7 


jurisdiction. in ‘the matter." The 


| staking portion. of the claim i is ther e r 


Claim A embrace. Claim B as well : ‘fore dismissed. 7 


ie (Tr: 71-72 ; note 9 supra). In large. - 

part, the Government's defenses boy the presentation. at the hearing arid a 
both claims are esseritially the same. _ 
While: ackno wledging that for ¢ a lim- | 


es ‘ited period of time the grading sub- | 


J coined. with the staking: claim in. ’ 


in the appellant’s post: -hearing brief 4 
are claims predicated upori Govern- 
“ment: instructions not, to excavate. a. ae 
: contractor. was confronted with the bluff” south of” U. Ss. “Highway: rte 


2 and not to haul across. Highway 61 
‘struction. ‘stakes and limitations at. 


| : ‘fecting excavation, on a relatively as 
a small’ portion of the project, it de: 
. e fends on the. grounds (i) that: there 
were. other areas where. the subcon-. Eee 
tractor could and did. work and: (u) coe 


at night.’ es Under’ well- established - 
principles 7. both. ‘of: “these latter 


claims. are ‘cognizable under the - 


terms. of the contract. 


76 Note: 69, supra, Peter: “Kiewit Bons’ oe | 


pany; IBCA-405 (October 21, 1965), 72. LD. - 
» 415, 428, 65-2 BCA -par. 


“BIST: at 24,2750." 


Oe ee *# It is: elear that under: whatever theory 
= appellant seeks recovery. of. expenses" ‘of ‘delay, a 
interruptions ; or loss. of efficiency alleged to - 
- have been - caused by. Government’ actions— -\. 
in. staking ‘and.in the, issuance of ~- 
|. ‘@hanges.. or on: delay in the form. of: extended a 
i | | 3 time of performance—the dispute must sound 
From. both the. O pening statement. 


of appellant’s counsel. and. the. testi- 


in breach of contract, where, as ‘in’ this, case, , 


Government amounted in. fact. to breaches of 
contract, * # #7) a . 
1% There is ‘thus no occasion: tor us. to ‘peach 


from: Government's ‘counéel’s failuré to ‘call as... 


‘a witness. a Government employee’ who had... 


knowledge’ of staking and who 'was. present. 
at the. hearing (Tr. 829-830 ; aye Coe 


8 Ty. 264-268. Appellant's ~ post- hearing i. 


70 Lincoli ‘Construction: donbaity,, “yeas: 


438-564 (November 26, 1965), 72 I.D. '492,) 
65-2 BCA par. 5234, aff'd: upon Féconsidera-- 
“tion (February. 4, 1966), 73° LD. 49, 66-1. 


BCA par. 5348 ; considered: jn Dee, Comp. Gen.. 
BH158578 (May. 24, 1966). Otto ‘Randolph, ' 
Tne., ASBCA No. 11539." (October 25, 1966), > 


66-2 BCA par. 5928 (cited. in’ ebuctants posts = 
hearing brief at page Te. Se 


is no ‘contract pr ovision : permitting” 2 
monetary compensation ‘therefor. As such. pig 
is not ‘within the jurisdiction of the Board. — 
‘Hence, we ‘do not; arrive-at the question | of 
whether any: of the! acts or omissions: of. the 


482 — oa “DECISIONS: OF THE 


: eae not to ‘excavate bank: 
: south of U. S. ‘Highway 61 and not. 
- tohaul Across U. S. ees® 61 at ; 


- night. 


The sinecaves not ito excavate the 
! bank south of Highway 61 and not. 


to haul’ across that. highway at 


night * 6° were part of the same verbal. 
order * given by ‘the resident. engi-: 
Neer. based upon ‘his. view of what 


"was required to insure the safety of 


. : the traveling g public 82° “Mr. - Rushing 


Hy 2 80 Thé diary: “of the subcontractors emenliée io 
~~ tendent .:.does not -refer to. 
. prohibiting Caldwell. from, hauling across High- . 
way 61 at. night. ‘The. following are excerpts — 


“from Mr... Rushing’s - diary (Government 


“Exhibit O): pertaining to the directive not to. 


excavate. the. bluff south of Highway. 61: 


Mr. Herrin says detour road @. U.S. 61. 
: must be. paved | before opposite bank can be. 
graded. *’* * This.is' first: time we have been: . 
. ~ told about. detour being. paved. before’ cutting ‘ 
: .. down bank. oe (4-20-64) sex We. have. . 
~ also been dir ected to leave bank South side of | 
. U.S... 61: until detour is. built due to safety of — 
~ trafic. We. did: however excavate bank. on. 
v North | ‘side | of U. 8. 61. and. this. “problem - was. 
7 “was. an obstruction in the roadway, 


. not mentioned. me _ (B-1-64.) aOR Rx Received 


. permission. this. morning. (8 :00. AM). to remove | 
oF # * mie 


— cut | parallel and south . U.S. 
7 (5e 19-64). 


@ Tr, 681, The following . is an. excerpt ae 


oe the testimony of Mr. Jordan : 


) eo * this bluff or a portion. thereof Gace ef 
to be removed in order: to build: the Natchez ° 


“Trace ‘Parkway... The. physical location of a 
portion of: this. material, the ‘face of this. bluff 
- if you will, was in close proximity to the 


travelway of Route 61 * * *, The order which ~ 
was. given him by. the resident engineer Mr. _ 


Herrin was. not: specifically just do not. cut 


this face,. but-it.also included: a provision that, 


he should not * * * hat] material across. High- 


way 61 until the detour road .* *.* had ‘been — 


completed. i eal (Tr. 478). 

& Concerning: the reason: for the issuance 
of the order’ Mr. Jordan referred to a profile 
of the existing Route 61: and. a profile grade 

to. be obtained .as shown on. Sheet 17 of the 


plans .after. which. he. stated : 
* Now * * % _ the - crossing’ of ‘hes 


* 66m 
Parkway over Route. 61. ‘was about * * * 700 
feet: from the crest of a vertical curve, which 


. was. to the south. of. the Parkway.. Now, since 


o the. contractor had. Planned to. cut this bluff 


DEPARTMENT OF THE 


the directive . 


in fact, “an: obstruction ‘ine the | road. as 


INTERIOR [79 LD, 


stpenined that the sibeoutractoE had | — 
been allowed to excavate a bank on 
the opposite side of U.S. 61 (the 
north bank) in the vicinity of sta- 
tion 595. (designated as Point A on 


Sheet 11 of the plans) but had been 
refused permission to excavate the 


‘south bank (designated as Point B 


on. Sheet. 11 of the plans) because of 


safety considerations. He also testi- 


fied that at the same time they were _ 
not allowed to haul across U.S. 61 
at night. Mr. Rushing and Mr. Jor- 


dan agree that the directives were in — 
effect. for two or three weeks *° be- 
fore they were rescinded as a result. 
_ of instructions. issued by the district — 
aie office following a visit to that. office” <7 
“by Mr. Caldwell. = Me Rushing ca 


re immediately haus serdae a a se 


was: felt that the ‘nature » ‘of the operation: 


was. hazardous to the traveling public in. 
that: anyone approaching. this: area. from the 


south would come. over the erest of this hill 


‘and not have sufficient time to stop if there 


whether 
this be a. piece: of » earth moving. equipment 


or some loose material or whatever have you, . 
we didn’t, feel that. this would be a sufficient rs 


distance for the: man to: stop if there was, 
(Tr. 
A7 3-74. ).. 

oTr, 267, : 687. For the: period: the order 
was in effect. Rushing and Jordan appear to . 


“have used April 30th or May 1, 1964, as the 


date the order first issued. on April 20,1964 
(note 80, supra), ‘became effective. This ap- 
parently was because Caldwell did not ‘move - 


into. the area affected -by the: order until 
“April 30, 1964 (Government Exhibit.G). The 
- information contained in this exhibit was 


derived from the project diaries (Tr. (454-55, 


694-95). 


&In the course of a esiloaiiy “with the 
hearing = officer (Tr. 900-08), Mr. Caldwell 


gave an account of the. circumstances. sur- 


rounding the appeal of the resident engineer's 


' decision to. the district.. office including the 
_ following testimony : 


‘A, I did. go to- tha district. office, ne I 


did’ ‘not. write them a letter * * * I went up » 


there with every intention of. backing. out ~ 


like . a. nice: fellow if there. was some. real | 
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characterized the decisions under- 
lying the issuance of the order as 


arbitrary and said they were con- 


trary to the plans and specifications, 
According to Mr. Rushing the effect 


_ of the order was two-fold. First, the 
directives further restricted the 


areas available for work. Second, the 


directive. not. to haul across U. S. 61 
at night: resulted in the equipment. 
sometimes! having to be moved.a mile 
- and in some cases cancellation of the. _ 
night. shift. He also. took exception» 
—. to the contracting - officer’s ‘assess~ 
ment that work was in full operation 7 


, aut other Jocations (Tr. 264-73)... 


Mr. J ordan related the issuance of | 
“the directive prohibiting Caldwell 
from hauling across U.S. 61 toa his- 
_ tory of accidents on the job ‘under a 
plan similar. to that: proposed: for’ 
hauling across Highway 61. He 
| testified that the plan proposed to’ ~ 


; ‘the project. personnel for hauling 


- across Highway 61 had involved the oe 


reason | ‘that’ this should not and could not , 
... be done. In other words, I was: doing it as - 


an errand boy, and I went to seek: relief. in 


.. . that manner rather than put.something down: 


in. black. and. white that would get: passed 
around and-. 


couldn’t. ° That was the reason for- my going: 


. down there when he. fale. me, # #8? (CEE 
. 908-05.). 


“. § Notes: 38-40. and aecompanying text. Con- 
cerning the reasons’ for the issuance of the 


ig _ directive not to excavate the bluff adjacent | 
to Highway 61, Jordan gave. the ECHO wiag . 


- testimony on eross- -examination : 


+. tt TE wag to afford the public the. 
_ greatest safety that we felt they bad a right 
to expect. This danger to their safety could 
-have been caused by material falling onto the: : 


highway; it also could have been: caused by 
equipment crossing: the highway or equipment 


| dragging material and leaving it.on the high-~ 


et Way. en iuas of these three. ” (Tr, 681) . 


‘copied and get this situation. - 
_- stirred up worse than it was. * * * I’ve always ° 
just tried: to work it out verbally. And it... 
did so- happen. that. I was really closer than 7 
Mr. Rushing and. Y could get away: and he . 
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use of one fahaa 5 et that ie lai a 
approved -by:.the district: office re-. © 
quired the use of two flagmen which - 


was definitely more safe.*° On cross-, — 


examination, Jordan justified the 
-Government’s action in having per- 
mitted the subcontractorto excavate 
the bluff on one side of Highway 61 
and having refused such permission 
for the bluff on the opposite, side. on. 
_the abhi grounds: , 


A, * * * Now, if-we could leeks at sheet se 
No. 40.0f 70.* * * This is a-true scale 
with the same scale being: used in a hori- 
zontal as well | as. a vertical direction, 
* * %* We see that in the first place the 
bluff on. the south side is higher than. 


- the bluff on the north side. In the second _- 
place, the blutt on the south side. does: 
not flatten out as quickly as the bluffon = 
the- north side. But the main difference. 
as far as the project personnel ‘were. con- es 
cerned, was the. fact that the bluffon . 
_ the north side was not: going to be hauled 
across U.S. 61. In’ other words, the only Ria 
- possible conflict with U.S..61-would:come "_ 
at a time when this last corner of this. ~ 
bluff had.to be. excavated. At: other times’. 


they: were working at. areas further: away 
and did not actually enter. upon or cross 


the pavement width of US. 61. (Tr. 682) _ 


_ Mr. Jordan was “of the view that i. 


the subcontractor had a probably a - 


88 Mr, Rushing had no. 


requisite | “to - ‘permitting ae to. haul oe 
U.S. 61, Jordan stated: = 


“Well, -I -don’t think: ‘the’ stiuation - nas : 


reached such a point * * * this point came Up 
some time prior to * * * when Mr, “Rushing | 
planned to start. When he in fact did plan to 


start this, then he didn’t contact the project’. ore 


office, he contacted: the district office and ap- * 


pealed to. them or explained the situation to a. 
. + them, * *-*” (Tr. ae | oes 


“recollection ‘or. oe 
whether he had proposed one. or two: flagmen oe 
to the project personnel. (Tr. 860-61). Queried - 
on cross-examination as to whether it. would: 7 
.-not have been reasonable for the project office _ 
to advise the subcontractor’ that. they con-. 
sidered that two flagmen were needed’ as a pre- a 


ABA "DECISIONS 


- — eae. by- ihe, re since 


when he wanted the order rescinded © 

it was." He also testified that the 
order affected. only one or two hun- © 
; ) dred feet on the centerline of the 
eg parkway. that if it had: stood it” 
— would-only, have continued in effect 
~~ until the detour road was com- - 

. pleted; and that following the com- » 


a pletion of the. detour road it would 


still have been necessary to. haul 
across U.S. 61 but that the vehicles - 
, would. have been: visible to. the. 
a ~ traveling Parle for a much longer i 
: ie time. 88 « i . 2 et | 
Tn reaching’ our ar on. this 
| ne we need not resolve the ques- 
resident“: (ote 80, supra), or within a few 
days pherea ter an ‘appeal had been 
‘taken to the district’ office, the same 
relief would not’ have | ‘Weani pro- 


discretion under the terms of the “vided. to the subcontractor then that 


contract °°. when. considered in the. 
. Tight: of the. e job’s ‘history. of acci- 2 
| rae i about: May 18, 1964.°° Had this... 
“4, I think that -the-plan of action vy te occurred the evidence. indicates that 
the prohibitions against excavating - 
the bluff in question: south of High- .. - 
way 61 and hauling across Highway’ 


61: at night: would have been. “lifted ’ | 


tion | of: -whether . the. 
‘engineer’s instructions to. the sub- 


contractor as. outlined above Yep -4 
~ exercise ‘of 


resented. a. proper 


. On cross- eearmination he: ‘stated: 


contractor. ‘which was. proposed, to Mr. Gorsch-- 


both and “which was. actually used by him, was 


somewhat different than what was. understood. 
at. the. project: level. xe when: this order was- 
- ‘issued, Mr. Rushing was not intending to enter. . 
this area. immediately. ° “© *-* And-he was then. ~ . 

-. Informed. that. * % *. ‘when’ the: time came, he a 


. Awould not be allowed. to do this. - 


ee ‘when. his: plans reached: such a point 

that he! felt. he. needed: to: do this. work;. then” 
-.: he contacted the district, office : and. the. order 
was, rescinded ‘to him. * * *'and was. a claret 


to us. that Same day.’ (Tr. 684)... 


ov fee OR Front the time: that. he. sought re- 


“Q.. So, when:the problem became serious— 


= SAL When Mr:..- Rushing felt that he -had to. 

get. tor here and, he sought. recourse, the prob- - 
ae ‘the. situation - was. Jmmediately: re- | 
“ee ‘solved. at ts 478). os Teste es 


lem’ or’ 


_® Notes 41 and. 42, 2, supra. : ae Pee, 


OF: THE DiPARTMENT OF THE INTERIOR | 


ee : “90 Notes 
. texts. 


{79 LD. 


- denta® sai the ‘pssebis. anager to 


the traveling public ; % nor. need we 


undertake to resolve conflicts in the. 


evidence as.to the impact, that these 


directives had upon contract per- © ~ 
- formance during the time they were 
“in effect. This is because the record. 
is-clear that Mr. Rushing was aware: 

of the limited nature of the author- 
ity of ‘the resident engineer long 
before. the directives in ‘question 


were issued. and of the fact that if 


the conditions imposed by him were 


considered . onerous, they. could be 


- appealed | to’ the district, office. 
eee is nothing: in this record to 


uggest. that if on April. 20, 1964 


was obtained within: a day or two 


at the time the appeal: was taken on 


before. they ever affected, the con- 
| _ tractor’ ’s operations in. any -way.** 
Since all of the contractor’ s difficul- 
ties in these matters stemmed from 


| epee his- failure to timely pursue known | 
., 8-Tr: 472-80, 680-93. ‘In the’ course. of his. ‘ d.- 
direct examination: Jordan testified as follows: an Oe gs 
: _ securi ng review of. a ‘subordinate’ Sots 

course from. the district office until the time -. .. ee 
at. was rescinded was a matter of the same days woke 


- ora few hours—possible:the next day. 


established. “procedures for. 


a | “bupra. a Pde 


81 ‘Notes 8 g2 and 85, supra. 


8 Notes. 31. to 37, inclusive, supra and ace a 
companying text. 


98 Notes 80 and 83, supra; Ves ATi. 
7 94, ‘Notes 83 and 88, supra. 


er ‘APPEAL, OF JOHN H. MOON & SONS. 
sa me tos A as July 31, 1972 


| con the: are is ‘regarded as 


without merit “and ds therefore : 


ae denied. 


“ Olaiin: 0 Governationé- refusal to 
construction. industry is customarily ob- 


approve proposed pit No. a as 
source of borrow | 


| The appellant's gomplaint i 


: Claim C in the following terms: 


(e). The. Contractor reasonably antici- | 


- pated ‘and: sought to utilize the material 
in the pit southeast of. the right of way 


at’ Station 490 as a suitable source of. 
borrow, material within a. reasonable — 


- seraper haul of thé-location at which the 


: tract stated :. 


“Tt is cnutnally agreed that it, is inher- | 
ent: ‘in the nature of » highway construc- - 
| tion: that. some changes in the specifica- | 
ee tions: may be ear, during the course 


05 The. full-text of the provision appears at! 
note 10, ‘supra. In Morrison-Knudsen Co. v.~ 


‘United States, 184 Ct. Cl. 661-(1968), the 


- Court. of Claims - had occasion to: consider the 
- effect . to be: given to somewhat: similar lan- | 
guage appearing in a contract which included - 
the standard. Changes . clause and which pro- 
vided for. payment onthe: basis of unit, prices, . 
as is the case here. There the Court: stated at: a 


page 687 of its opinion : 


_.. “In this context, a reasonable fnterneetation 7 
‘of article 4.3 -(as supplemented by articles 9.2, - 


.. 9.8 and 9.4(c))—-when considered in conjunc- 
tion with.the article 8 Changes clause of. the 





 -contract—is (1) that the purpose of these 
‘specifications is to provide a ready means for _ 
avoiding controversy when, during the course ~— 
. of performance, the.contractor is required, be- 
cause of unforeseen field conditions, to a 


within the prescribed percentage limits, © 


greater or lesser quantity of work than nig 
7 De originally estimated ; and (2) that a change - 


= in such ‘circumstances is compensable under 


eurred : differ . “materially. from the costs ‘re- 
Ambursed: eoroten DEEDES payments. 


* extra work, 


however, 


ok RD? 


on construction os adjust them to field oo 
“ conditions * * #7 : nae 
The Contractor sought to use this bor: 
row pit material. as regular borrow ma- 


terial’ which. throughout . the highway 


tained from local material suitably situ- 


ated: within a reasonable. scraper. haul ae 


from the areas in which it is to be placed. ae 


The Government refused to allow the. - 


lise of the material from this borrow pit,’ 


thereby requiring the Contractor to per- 
form extra work by obtaining other ma-. 
terial not suitably situated and Jocated~ 
- at a greater haul distance from the areas _ 
in which the material was to. be placed. — 
This extra: work caused the Contractor 
'. material was to be placed. The material a to remain mobilized and. working toward_ | 
in this borrow pit either ‘met. the specifi- | 
‘cations or was. SO. similar to the material. 
: specified that any difference was negli-- 
. gible, and the material was equally suit-— 
able. Section 4.2 of the specifications in- . 
-corporated. in the contract and. subcon- & 


completion of the. work. on the ‘project 


‘for seventy (70) additional’ days, - and 
“ the reasonable value. of performing this a 
involving: 152,000 * -eubie =: 


yards of material,: was $76; 000. 00. oT. 7 
“Many of the crucial facts in-. 


volved in ‘this claim: are. undis- = 
puted. The appellant does not. con- 
test. the fact (1) that. samples “ofl 
material were taken from proposed” | 


7 Pit No. 2 


8% Utilizing ‘Sheet No. 8 of. the contract paws 
Mr. Caldwell drew -proposed. pit: No. 2 ‘thereon 
_in a triangle. shape with:.the. center, of the 
mass approximately 500 feet. to. the left of 
“Station 490: (Tr.-332, 405).. 
., hand sketch. (Government. Exhibit P) to illus- 

: trate his testimony as.to:. the factors governing. ie 
expansion. of the. proposed ‘pit to obtain addi- . 
tional acreage (Tr. 914-88). With respect to — . 
-these endeavors’ Mr. Caldwell acknowledged, we 
(i) that he. had made no: Jocation: 
measurements. (ii): that ‘no. ‘dimensions of. the |. 
pit were ever. taken because it: was never BC. ae 
tually staked out and. (iii),.that. the 152,000... . 
cubie yards involved “in the. claim -were not... 
based upon any. measurements’ but. open the © * 
contractor’s need: Tr: 915, 930-31) .. Bes Be 
87 Responding | to these arguments ‘the Gov- - 
. ernment’s Answer at page 8 states: 


on October iT: and Octo-: : 


He: also: made a 


. “4(e) Denies the allegations. in. this subs. 


section and, to.the - contrary, states that-the’ . 
material in- the said pit. did not meet even 
the minimum standards of the contract and, 
the Changes clause if the extra costs so in- 


since the borrow was ‘Case oy ‘the contract. re-. 
quired.the appellant. to secure suitable mate- 


: rial from nye of the- appellant's, own n choice.” a 


ae way Department 
.  sion,®®..(ii1) that based. upon the 
. test results the resident, engineer 


- well’s superintendent (Mr. 
~ Rushing) that the material which 


oe well stated : 


| | 436 
ber 18, 1963,0 


"DECISION S OF THE 


and by the Mississippi State High- 
Testing Divi- 


(Mr. D. J. Herrin) informed Cald- 
John 


did not meet the specifications 


| would. not be accepted on the proj- : 
ect; 7° and (iv) that no appeal of © 
the resident engineer’s decision was 


taken to the District office until after 
the contract a completed.+ OL 


8 Tr, 488, 878. Feloe 
8 Government Exhibit i “pr, 


direct examination Government witness Banks. 


_ .stated. that the Mississippi Highway Depart- 
ment: performs a good.many tests for the 


-- Bureau of Public ‘Roads as a check on its 


“ work (Tr. 774). 

' 100. Tr, 483. The following colloquy occurred 
in direct examination of ‘Mr. 
rebuttal : o 

“QO. Would. you have. tipped six feet off 
of any portion where the material. was indi- 
eated to: be bad on pit .No. 2? | 

‘A, Yes, we would have stripped six feet, 


Of course, here is your problem, Some of these 
‘borings indicate that'in some areas you don’t | 
need to strip. any..In. one boring :I think it | 
was A-4 on-the top of the ground. In some. 
areas you have to strip six foot or eight foot. 
The only thing the Government’s position was . 
that you know, -you can strip it off, but we 


. reserve the right to test it at any given time 


at any given load, if you wish, on any given 
And if that - load on that day doesn’t — 
pass, ‘then. you are in trouble.” (Tr. 866-67.) 


day. 


We. note that the | considerations mentioned 


... did not deter Mr. Rushing from stripping six, | 
we feet. off another pit (Tr. 866). ? 


—10L At one: point in his testimony Mr. Cald- 
«a % we made repeated efforts 
to try to get it reconsider ed. * * 7” (Tr, 367.) 

‘What the “repeated: efforts” were is not 


apparent from this record, Elsewhere in his 
. ) | ‘Caldwell . acknowledged that 
' when he saw Mr. Herrin he never raised any 


testimony. . Mr. 


question with respect to pit No. 2 (Tr. 907}. 
He also outlined in considerable detail. the 
reasons that. prompted him ‘to accept the 
' . pesident engineer” Ss: decision as final (Tr. area 
908). ri 


DEPARTMENT Oe THE INTERIOR 


S (ii) that thereafter , 
e tests were made of the samples so_ 
taken in Government laboratories - 


Rushing» on: 


In ther important areas the par-_ 


ties have divergent views of what 


happened. on the job. First, we shall 


‘examine the disparate views of the 
parties with respect to a number of- 


borings some of which were taken in 
October of 1963, and some of which 
were taken in September of 1970, or 
shortly prior to the hearing. The | 

results of the tests made of samples 
taken from proposed | pit No. 2 in 


mid-October of 1963, were intro- 


duced into evidence without obj ec- 


tion as Government Exhibit I (Tr. 
504). The then District Engi gineer, 
~ Roderick 8. Banks (who had had 
extensive experience in sub-surface 


7 .. investigation, testing of materials 
481, Upon. 


and soils) was the principal Gov- 
ernment witness with respect to the 


classifications of soils tested and the 


significance of the results of. the 


_-yarious tests made. After examining 
‘Government Exhibit I, Mr. Banks 


noted (i) that of the three. samples | 
from pit. No. 2 submitted to the Mis- 


_ sissippi State Highway Department 
Testing Division all had failed to 
meet the specifications requirements 
_ for case 2 borrow of group A-4 and 
(ii) that of the samples tested by 
- Government personnel some met, 

‘and some failed to meet the mini- - 
Thum requirements of the specifica-_ 
tions. Upon direct examination he - 


gave the following overall appraisal: ; 
of the test: results reflected i in. -Gov- 
ernment I Exhibit rT 


This gives us a eas idea ae 


what was in these holes. I don’t know 
-- where these holes were located specifically | 


in the particular area. There is no way- 
for me to know; there is no information _ 
given, merely that they \ were somewhere a8 


‘i a - 


7 828), 
soils classified as. A~7 do not mix well (Tr. 


ee i APPEAL OF JOHN H. MOON & 
OS ; : July 81, 1972 


within the proposed area of sson vation 


“3 While there probably was some accept-. 


able material in this pit, the whole. pit 


_ would have to be suspect from the lack 


of uniformity. (Tr. T15) | 


Two other exhibits: were med : 


: in evidence reflecting the results of 


testing. of samples of soil taken in - 


: September of 1970, as a result of 
“. permission granted to Mr. Caldwell 


~ by the National Park Service. Ap- 


: pellant’s Exhibit 91s a report: to 
Caldwell from ‘Ware Lind En- 


| ' _ a. 
natn chad nen ae structed ; that the results of the lab- 
- total of 11 borings were taken. and 

that duplicates of all samples ob- 
tained in Borings 1 through-11 were | 


secured and presented to the: Gov-| 


~ernment. personnel involved on the 


project; *°* that. tests of two sam-_ 
_ plestaken at 2-feet and 4-feet depths 


from a cut section near Station 
-488+-00, 46 feet right of centerline 


ot Boring No. 1) ‘resulted in their 
being classified as A-T soils; that f 


102 7 64-77 5. Upon chon Mu nieiion Mr. ; 
Banks acknowledged that none of. the soil. 


samples reported on in Government | BHxhibit I 
show an A-7. classification below six feet (Tr, 
Banks had previously testified: that 


779). 


_ 108 Mr. Roger C. Lind ‘testified as- ‘to his 
a qualifications and his participation in the 
‘preparation of the report introduced. in evi- 


-. dence as Appellant’s. exhibit No. 9 (Tr. 826— 
- 28). He was not eross- “examined by the Govern: 
'. ment. 

104 The results. of the Government’s testing 


of the duplicate samples..are set forth in -~ 
: -Government Exhibit N. In comparing the test . . 
. results obtained inthe division. laboratory ; 


with those reported: in Appellant’s ‘Hxhibit 


No. 9, Mr. Banks stated that generally the . 
ee classification by Mr. Lind were of a higher : 


group which he. noted lay largely in the 


“determination of the liquid limit. He attributed - 
_ the differences as probably. due to one ofthe 
~. Jiquid. limit : devices: being. slightly out of.-- 


t adjustment. (Tr. qT t ee 


‘under. Item 102(5), 


between . the wingwalls:: ow 
under: Item 102 (5), Borrow excavation, Case 2, 


‘12 as 


om : a A87 ; / 


- three borings. were Weds in che bor: — 
row pit area. with four samples each _ 
being tested from Borings 2. and. 3 
and with. three samples being tested | - 

from Boring.4 
- port the results of the tests indicate _ 
that the natural soils occurring in 
the borrow pit area can be classified 


4, According'to the re- 


generally i in group, A-4 or A-6. 


areas. where fills had been con: : 


oratory tests. indicate that the soils _ 
encountered in these fills were either _ 
A-4 soils with a group index of 8 — 


or. A-6 soils with: a group index of . 


either 8 or 11; and that five of the 
| samples tested classified as A-6 soils _ 


and two of the samples tested classi- a 
fied as: A-4 soils." 106 — | 


[ 3 105. Five of: ae bonnes were ican: on ncpealeck: 


3T1. In his. testimony, Mr. Caldwell appeared ~ 
to.relate the taking of. samples from an adja- 


as eent project to. the issuance of. Change Order 


No..7,. dated June. 8, 1965: (Tr. 371)... 

In pertinent. part. Change Order No. 7 reads : 
“the requirements for material furnished ~ 
Borrow excavation, Case 
2, are hereby‘ changed to the following, specifi- » 


cations, for the embankment. ‘north: of Little 


Bayou Pierre, exclusive of the special. backfill 


shall. have a group index of Dot. more than - 
defined’ in. AASHO Specifications, | 
M145. 7? (Appeal. File, Volume Ii, pl recerer: - 
and. Change Orders) | 

“tog The following conclusions are tated ate. 
page-3 of the report : — 


“~The preponderance of material enccuntered a 
in. ‘the -Dorrow pit area is of loessial. origin. . 
varying from slightly. clayey. silts.to silty . 
clays. Based. on the tests made for this report, — 
50 percent of these materials would classify’ -— 
ag A-4 soils with a group index of 8, or less, — 


33 per, cent would classify as At6 soils with a 


‘group. index of 9,.or less, and. about 17 per cent. 


would classify-as A-7 soils. | 
“Assuming: that the. samples of in-place fill 


: material taken at various. locations along the 


. Footnote continued on next page 


The report notes that seven ? ad- i 
ditional borings were made along . 
7 the Natchez ‘Trace: Parkway in” 


‘Material furnished | 


“DECISIONS. OF: THE: 


| Mr. Banks identified Goverament * se 
oy Exhibit N as reflecting the results 


obtained by the division laboratory 


in testing samples submitted to the 


‘ ‘District Office by Mr. Douglas’ B. 
Flick’ who had accompanied Mi. 


Caldwell ‘when the borings” were 
- made in’ September of 1970. Re- 
sponding to an inquiry from. Gov- 
ernment counsel as to the signifi- - 
~ cance of these test borings that + were | 

‘taken up and down the Parkway: as. 

| represented by Appellant’ S Exhibit | 

~ 9 and Government Exhibit N, Mr: 

Banks stated that im his ‘opinion 

they had no si ignificance and were 
| -Con- 

. tinuing the colloquy he gave the 

7 _ following’! basis for: his opinion: ee, 


not pertinent _ (Tr. TT). 


sae A. Most ‘of them’ ‘were taken. on. “an- 
other. project, and the . sample , or: sam- 


ples that ‘were: taken. on: Project, 3T3. 
showed. At. classification.” “ The ones that 
were taken on the. ‘other. ‘project. met the. 
| _ Specifications for that project.’ ‘Se: r can’t 


Continued frou previous page. 


project . are - -representative, approximately. th. 
per cent. of- these’ fill soils were: ‘found .to : 
consist of A-6 soils with a group index varying 


between 8 and 11, and about 29 per cent of 


- the soils were ‘found to. ‘consist, of A-4. ‘soils. 


with a group index of 8 
“Based. on the. information’. ac anatie for 


w. this study, it is our. opinion that the soils in _ 
2 the . borrow pit: ‘area. are | generally similar to— 


* samples of in-place: “fill. soils ' taken between 


. Station 416+00. and: Station 608+00. From an — 
. is’ our further 
_ opinion | that soils <in the borrow area are at 
-. least’ as suitable for fill material as those 
which’ were actually used at the F tora ione: 


: engineering . “standpoint, . “At 


“4 ee wereexamined.” .. 
"207 See note 104, supra. 0. ‘ 
-, 108 The: ‘composite. samples for Borings No: 2, 


3 and 4 +were classified as’ Group A+6, Group - 
~ A-4-and group. A+4,. ‘respectively - in: the, Sum- — 
' mary. of Test’ Results set forth in. Plate No. 6. > 
“to Appellait’s. Exhibit 9. eg Ware Lind re- . 


port: states at. page Be inchs 
“Results » -of the. ‘tests indicate that the’ 


aa natural . ‘soils’ occurring” in ‘the. borrow _ pit. 
area. can be: classified generally in group a4 Pie 


or A-6" Me OR pie poate Ss Exhibit 9. - 


DEPARTMENT oF. THE INTERIOR. 


see , that there is any significance what- _ 


eas’ to it. (Tr. TB) 


"We Tobe: that. the op lubac of 


. the Ware Lind report (Appellant’s 
Exhibit 9) make no distinction be- _ 
tween. the samples taken on Project — 


8T3 and those taken on Project : 
3T1.° We also note.that.all five of 


the samples tested: from the borings oo. 


taken on Project 3T1 were lassiaed: ; 


as A-6 i in the Summary of Test Re- : 
sults given at Plate 6 Of ft Appellant's : 
| Exhibit 9,. | 


“Although. ite Rushing ase : 


ne that .the resident, engineer’s _ 
actions in: refusing to approve pit — 
No. 2°as'a source of borrow hada 
foundation in the specifications, Sb ore 

he expressed some doubt as to the = 


reliability of the soil classifications” 


‘reported in the results of the mid- = 
- October 1963 tests (Government Ex- 
hibit: ay ate * The. refusal to > permit ea 


- 100. In thet course of ees questioning Mr. 


- Banks. identified:‘Samples.5 through 9 as | 
having been taken on Project 3T1 (Tt. 778). 
This: corresponds to Mr. Caldwell’s’ ‘testimony ae 
| (Tr. 871), : 


10 Note. 106, supra. All pre scale ‘taken: : 


: ae Project: 3T1 ‘were in-place fill material (Tr. - 
871-72), 


In the second paragraph of the re- 
port’s’ conclusions (note 106, supra), a stated ’ 


assumption ts that “the. samples ‘of in-place fill . °° 
material teken.at various locations along the _ 

pr oject are vepresentative.”” 
The same assumption is reflected in the third: ae oe 
. paragraph of the report’ 8. conclusions. 


(Italies supplied. ) 


m1 Ty, 878-80. In responding. to an inquiry oa 
by the hearing officer he stated : =. 


.. 4 We were discussing this some ‘time 


aoe in November after we began’ work * * * on 
hindsight I would “say that we should: have: : 
pursued it further. But at the particular time, be 


I was convinced that there was not any need © 


for. it, that: it just wouldn’t do any good. ** * — 
there was no doubt that. he was. quoting the! 6 a 
letter of the specifications. He: had ‘that to: 
- back him up.” (Tr, 878). is 
- “12 ee koe I’m no ‘soils’ arene but. they. 42 : 
dicate to me that all these borings are in a : 
- real close prey, of one another. Tm a talc ee 


" (79 LD. Nae G 


8B alee - APPEAL OF JOHN He “MOON & SONS ae 
Ts | July 34, 1978.” . | 

oe the use af pit Ne: 2. was raearded as. 
an important. matter and was dis-. 

Caldwell at. ‘the: - 

time. The possibility of: going. to’ 


| ‘see the district engineer, . however, 3 
| 7 Rushing “aSpetted that the resident 


engineer had said that. fhe would not... 


cussed with. Mr. 


- was not discussed. According . to 
Mr. Rushing’ s recollection 


Itis clear from Mr. Rushing’ Ss testi- . 
mony that ‘his judgment of the pro-- 
priety of the resident engineer’s ac- 
tion was. 5 considerably. influenced Lacon 3 ; 
2 ee : the conversation with Mr. Herrin, “par- 
: at 7 ticularly * * * as to the point of whether 7 
ing "about: a pretiy ‘well confinéd area. : aoe. a ‘he: said it would be useless: to forward it 7 . 
because the district office didn’t have au- 
thority. or. whether he said he wouldn't oP 
- forward it. 


& 


. the difference between them. within 200 foot ~ 
or 300 foot * * * I think the methods used, the - 
results you get. from. ‘these methods are highly a 

erratic, just because I don’t see how in this - 


. - confined area. ‘you. ean get this many results 


4 from .zero to eight feet and zero to four’ feet . 
. and zero or 10 to. 20 feet. * * *,!” (Tr. 867) 


. Government’ witness. Banks (who had had . 
extensive experience with. Soils) testified, how- 
ever, that in any area where you are dealing 
with soil, you are apt to. run into a very 

In cross-. - 

examination ‘on: surrebuttal. he. characterized ~~ 

"the loessial material in ne No. 2 as s wind. poet 
te ETOP” which. he stated : 

AL The depth of the deposit will vary more Ge 

with your wind blown material because the.” - 

unevenness. of the. surface. on which ‘it is. hase 


heterogeneous material (Tr. 97): 


posited, * *: #7 (Tr.. 1018) - 


iia Tr,. 8380. Since work on a large fill wheré: 

~ much of ‘the. borrow.. material from‘ pit No. 2 
was slated to..go. did not ‘begin until Febru-- |. 

ary 1; -1964; there was- “considerable: oppor. 
tunity’ timewise to secure review of. the resi-' 
dent engineer’s decision even if the recom- cl 
‘mended procedure. of submitting ‘a. letter to. 
the prime contractor for transmission to the © 
. ~ district engineer. had been ‘followed (note 34, ~ 
. - supra; Tr. 488)...The failure to discuss, the é 
matter: further with- Mr. ‘Caldwell may have. © 
been attributable in part to the-fact that. ~ 
throtighout. the life of the contract Mr. ‘Cald- ete 
well was only | on the job four times, Two of 


_ these visits. were before the resident engi- 
neer’s. refusal to. approve. ‘borrow pit ‘No.’ 2 
(Tr. 905-06, ee . - 


the 
| only discussion he. ever had with — 
- Mr, Caldwell involving: the Govern-. 
ment’s refusal to approve proposed. 
borrow pit No. 2 was the initial one 7 
in October or November of 1963-4) | 
ments either.1 The following eX- 
~ change © took | place ‘between. . Mr. i 

< Rushing and the hearing official :. | 


+ project: 3T1. a 
865-68, ‘S76. Me. “Banks “Who: Had: a 
been District. ‘Engineer since September | 2 ae 
1964, and Assistant District Engineer prior: ton 


‘the; fist ‘that eration fr om. 3 ie. 
“specification requirements for Bor- z 
Tow, Case. 9 had been’ granted, on 


other pro] ects, as he later earned 114 
- Throughout “his. ‘testimony Mr. 


forward a letter requesting a devia-. : 


tion from, the specifications to the 
district: office forthe stated réason ” 
that they. did not have'the: authority ee 


to. waive the specification require-_ 


“Q. *°* #1 would like to be. clear 6a: 


AL You ‘night : say “both: oe: said ee ti 


| wouldn’ t forward. it and the reason being. — “ 
that nobody in that office had the author- .. 
‘ity. to change it, change the Specifications. : 
And | that’s very Rae a. direct. Ce. fe “7 
(Tr. 868) Te A hse eka 


light. * * ©? (Tr. 879). 
been . granted a deviation. was: the PUacent | 


ts Ty, 


that. time (note 82, supra). testified that the 


District ¢ Engineer aia have: authority ‘to issue’ - 


“to overrule. his subordinate” the resident ergy” 
“meer, at any time: (Tr: 998). eats — 
U8 Mr. Jordan’:was: ‘assistant, ‘resident renake ae 
-neer from. ‘July. of 1963 to February or‘March 
“of 1965; and worked closely with Mr. Herrin 


throughout that: ‘period. Mr.- Jordan’ testified. ve 


that he had never. ‘questioned: a decision: made- ”. 
| “By: Mr. ‘Herrin (Tr. 514). Mr.’ ‘Jordan’ acknowl- ees 
edged on cross-examination that: he was not 


Paes at all.the conversations between: Mr, ay? 
Footnote continued on ‘next page: se 


te. cea : * other projects: had been “ptanied aes 
this. Had ‘they not... been ‘granted;, 
-» have. certainly made me: view it im a oacrent * 


it would: - i 


~The’ only. other‘ project jdeniified as. “having” 


. “DECISIONS 


5 “The night bees the hanes: com-_ 
| dreneed in October of 1970, Mr. | 
Caldwell made a comparison of the 

| relative advantages of proposed. pit 
No. 2 over pit No. 1 (the great. 
bulk of the borrow material slated 


to be obtained from pit No. 2 was 
obtained from pit No. 1). The fol- 


" lowing day this testimony was pre-_ 


- sented at the hearing (Tr. 333-38). 
-. Government: witnesses, * notably 
= Banks, questioned. some of the find- 


ings made by Mr. Caldwell. With. 


one exception hereinafter noted, we . 


do not think any useful. purpose 


would ‘be. served. by’ reviewing the 
testimony: of the. parties respecting .. 


. the alleged advantages of pit No. 


= Dy over. pit: No. a ee “Assuming that 


pit No. .2 was clearly. superior 


in all the ‘respects. ‘claimed by. 


Mr Caldwell, there is no. Indica- 


- tion ‘that any of the arguments | 
_ advanced : (except. possibly. that 


related: to. the | question — of _Tea- 


: ‘sonable haul distance) were pre-. 


bs sented to the resident engineer or 
-. Project’ 3T3 Mr. Rushing had ° been a eon- 


S . anyone -else~ “in the» ‘Government. -‘tractor’s superintendent. Testifying in the 


prior to the time of the hearing. Hei Rushing summarized. his experience by: saying — 
' that he had been associated with the construc- 
tion business since 1958, in various phases of 


. deed, considering © ‘Mr. . Rushing’ S 


au rather. limited experience in the.con- 


struction industry up’ to November 
of 1963, particularly with respect to 


a position involving, managerial. re- 


Continued from: previous: page. ; 
Herrin. and contractor personnel (Tr, 983-84). 
‘Based.upon virtually a day to day.association, 


_ however, Mr. Jordan-found that the statement’ 


.attributed. to Mr. Herrin. about refusing. to 


- forward a letter to. the’ District Office con-. 


 eerned with borrow from‘ pit No. 2 would not 


=e ‘be consistent with’ Mr,: Herrin’s ‘personality. 


and character (Tr. 989-90). ve 


or THE DEPARTMENT OF THE INTERIOR 


: [79 LD. 


sponsibility,” it is at least doubtful 
that he could have prepared such a 


comparison reflecting as it did Mr. 


Caldwell’s 30 years’ SEperisnce 1 im 
construction." . | 

_The parties were also apart on. 
the question of what constituted a 


‘reasonable’ haul distance. To. Mr. 
Caldwell a reasonable haul distance 


with the equipment he had ‘on proj- 


-ect.8T8 would not have exceeded 
8,000 feet (Tr. 360-61, 892-938). To 
Mr. Jordan a consonnle haul dis- 
tance would involve'a mile or less 
(Tr. 519). The question is of con- 
siderable importance because the _ 
Government justifies the relaxation 
-of the specification. requirements 
for borrow excavation, Case 2 
flected in Change Order No. 7 (note 
: 105, supra), and concerning proj-— 
ect 8T1 on the grounds that to have > 


required adherence to the specifica- 


tions in those instances would have 
a involved - an: 
distance. 


“unreasonable 


‘U7 There is no indication that prior 40 


companion appeal involving Project 3P2, Mr. 


construction (Tr. 227-28, 246). Mr. Rushing’s. 
prior experience on a Bureau of Public Road’s 
contract was in the capacity of project engi- 
neer for a. bridge building contractor (Tr. 870—- 
q 1). 

118 Pr, 337, 901. It was sometimes hard to: 


tell whether Mr. Caldwell was testifying as to 
what had been done on Project 3T3 or what 
he had done on some other jobs. Upon direct 


examination .on: rebuttal he_ testified as if 


' dises had been available for drying out mate- 


rial (Tr. 1030). Mr. Jordan stated, however, © 


that very little drying had been done on 


Project.38T3; that he had never seen a dise 


being used; and that the. project. equipment 
' régister didn’t. show a disc ever being on the 
- ae (Tr. 1084-28).. = 


re 


haul oe 
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“Th Mr. J onda S: view: vanes question | 
presented in Change. Order No.. a 


was entirely different than that in- 


volved in the approval of proposed. 
‘borrow pit No. . Insistence. upon . 
~ adherence to the specification re- 

quirements would have entailed a 
haul of six or eight. miles according = 


_ to J ordan (Tr. 515-19). After not- 
ing that pit No. 1 was. located. south 


of Little Bayou Pierre and that. the | 
area of construction was north of | 

Little Bayou Pierre,, Government | 
7 witness Banks. stated that to have 
used: material from. pit: No. 1 north _ 
- of Little Bayou Pierre would have — 

necessitated building | haul road 
ACLOSS | the bayou which was risky 
because “you never know when. the 
* and ° 
wash out: everything you. have.” The 
other alternative involyed a long 
haul through Port Gibson for a 
very snail quantity of material 


bayou” would “rise. up * 


(Tr. 780-82)... 


lant. In his testimony Mr. Caldwell 


stated that Change Order No. 7 in- 


- volved 5,275 yards of material (Tr. 8T1-which abutted this Project 313 to. 


the north was under. construction, and 
_ the contractor and the engineering force” 

7 were even more applicable to the. —~— | , - a 
~ situation involved in propees: bor- 


- 350).4° He also stated that the rea- 
sons for issuing. Change Order No. 


ied Fae pit No, 2 (Tr. 359-60). 


* Caldwell from the proceeds received from the 


‘Government (Tr. 349-50). According to both — 
Mr. Caldwell and, ‘Mr. Banks other contract 
items of work were “deleted ‘from Project. 8T3 | 
and were: added: to eo 8Tt ATE 850, 


cs 


This view: of the matter entinely” | 
ignores: the fact that the contractor ee 
made a written request for: waiver 
of the. specification requirements for 


the small. quantity of borrow ma- . 
~ terial involved j in Change Order No. es 
7 but made no such request with re- ts, 


spect to borrow materials from pro- 


posed pit. No. 22° Also ignored is 
- the undisputed testimony | that. a. . 
haul. distance of -at. least: six. miles. 
‘would have been involvedif: Change — 
Order. No. 7 had not been issued, as — 
contrasted with Mr. Caldwell’ sown — . 


estimate that the average haul dis- ve 
tance resulting from the’ Govern-_ 


: ment’s refusal to approve proposed vo 
: pit No. 2 was 4,400 feeti##t > 


Detailed’ information. concerning | 


| project. 8T1 is not contained i in. the 
record. The most. comprehensive a 
: testimony concerning project 38TL - 


was given by Government witness 


_ Jordan who—testifying on direct _ . 


: examination: with respect to: the: clr. 


The testimony ‘by the Coa. _ cumstances surrounding the ‘issu- _ 


“ment was not disputed by the appel- .. 


ance of ees Order No. Meee 


stated: - 


eee ‘during this same. . time, Project: i 


“320 Ty: B49, 515-19: note 101; supra. 
es 515-19, ‘182, 849-51) : ‘Comparing: ‘the : 


a “two situations on direct examination Gover a. 
- ment witness Jordan stated: 
ee Apeowalngct to Mr. Caldwell the contractor 
on Project 3T1.- completed the work ‘covered. by - 
Change Order: No. 7 and was reimbursed by. 


“* *°% this was done cdiesuah ‘he: district - 


‘office’ and the ‘specifications’ for the ° material ed 
in this 180 foot fill was’ changed to meet the | 
Mg specifications for Project 3T1.. So, it was an. 
entirely. different situation than. what: oc-. 
--eurred at ‘proposed pit no. 2; being that*there 
was’ no ‘A—-4 or better material that was. -suit-. ste 


able or: available: in this, particular area. aie 


(Tr. ae 


Se 492 : . _ DECISIONS: 


‘bir that proj fet. had searched for suitable 


that: there. “was n0. material ‘just north 
of here. I don’t. ‘know just exactly how 


far north this.was,” but I do know. that - 
in this parteular area ‘that they couldn’t * 
since: 
there was no material available within a: 
reasonable distance that they obtained. 
from the. district office a. waiver on the... 
“specifications and were allowed to use: 

material ‘which. did: not: meet: the original 


obtain it. And Ido know that 


a ‘specifications, but did. meet some revised 


a : specifications.” 
J, The: record, does not dined o8s when: ‘3 
: Ake deviation from. the specification 
requirements for borrow: excavation 


- Case 2-was obtained by the contrac- SF ae 
he. had always tried to work things - 


out verbally; (iv) that to have spok- aa 
-en to Mr. Herrin when he saw him ~ 


: tor: for project: 3T1; 74 nor. does. it 
+ disclose. what. information having a 
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: ie aie district efieets in Wein pore. of the | 


case 2 borrow material which would meet 


~ request. for deviation by the Project 


. - the ‘classification | of AL Classification. or 
es better to. no, avail. They had. determined | 


4 


_ bearing on” the question of Yeason- . 


on able haul distance was furnished to - 





project ST, stating: - 


OW ell: I ‘didn’t figure out: his mass. for. his 
borrow. ‘because’ I~ didn't have . his set. of i: 
: plans, ee a Cir: 850-51) - a: Mea - 
+: // 128 Tr, 517-18. Upon cross- examination Mr. hes 
: Sodanks: stated. that.-project 8T1 had the.same 
_*.. Classification for. borrow Case 2 initially but. 
; that: it was changed’ to. as group index of 12. 

“(Dr 811, 823). ‘The following exchange took 
‘Banks. and. mppenantes 


are place © between. Mr. 
counsel : 


ee EMG, Now,,a group diidey of. 12 would ‘be an 
A-5,. an ‘A>6 or an A-7? 


os. @4. Under’ certain i euinetanees: but at 
would be. impossible to. have a group index: of 


“42 for an A~7-in this particular area.“I say it 
“would: be ‘impossible. Let me clarify. that.. It 
would be highly puke It could occur, ae Ge! bh a 


815): 


- “not more than 12.” 


| 1%The ‘testimony. does show that: the one: 
.. , deleted from‘project 8T3 and added to project. 
~.'38T1was not conipleted until the year. follow-. 

ing. the sommletion of neolect @ 3T3. as 349-50, ies 


| es 


; The Board notes that the group ‘index per-" 
mitted under Change Order No; 7 -(note’.105, 
supra) for Borrow. excavation, Case 2,: was a! 


68Tt contractor. 


Mr. Caldwell as a nae of 


reasons for not contesting the deci-. 


sion of the resident engineer re-- 


- specting proposed borrow pit No. 2. 
_at the time the decision was render- 
ed. In summary these were: (1). that 


in'80 years of construction experi- 


ence he had never written a letter 
without first consulting with the res- 
ident. engineer or the man with ~ 

whom he had to deal directly ; (i) 
that he had never goneoverthehead 
* of the man he had to work-with at = 
‘the rejection of an idea ; (ili) that a 


would not only have been getting 


between him: and Mr. Rushing but 


aa . : os Be 2 oo 125 i 
: tee In the course: or a: colloquy with the hear would have been an affront to Mr. 


ce “ing: official, Mr. ‘Caldwell acknowledged. that he 


“Sais with r. t il t = 
“Was without any: detailed. information ‘as to phatic terms in which the refusal to 


approve the pit has had been stated, ier 


Herrin as well, considering 1 the em- 


and (y) that they ¥ were resigned * ae 





135 See The Jordan nen ote No. 
10874 (December 15, ° 1966), 66-2 BCA par. 


‘6030, in which in the course ‘of. denying one’ Me 
of the ‘claims presented, the. Board stated at. 
27,869-70: — a 


ee Oe We conelude that the eppeilant: after 


complaining, proceeded without further’ pro-. 


_< ‘test -either -under the assumption that the 


“at 27,869: | 
. quirements imposed oraliy': ‘oy the Government : 
representative are an expression’ of that rep- - 
 Tesentative’s concept of. the requirements: Of 


resident engineer’s directions were within the | 


requirements. of the contract or~that. he did . 


not wish to endanger relations with the inspec- 


tion force by making an issue-of the matter. In’ ~ 


either event, appellant’s compliance with these 


_ requirements * * * must be considered. as 
‘having been voluntary and the transaction was 


not a change within the meaning of the, 
Changes. article.<© ots?! 

L2eThe Jordan Company, note 125, “supra, 
(“Where instructions | given or re- 
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i. Pe ae fact that thay ould have to 1 


| complete. the work without pit No: 
2 (Tr. 900-08). a 


oo As the above- ited: Peon | in- 
2a dienes and as the record otherwise 
~~ confirms, Mr. Rushing was largely - 


~~ given a free hand in directing the 


. _ grading: subcontractor’ Ss” operations ° 
“on project 8T3.127 The record: also. 


of 1963 (4.6, 


- tenacious in seeking review . by 


higher authority. of the refusal by 
» the resident engineer to permit. the © 
Use of a | sheep’ S foot roller. ane > With = 


the contract, the contractor must peoteet these 
-’ {nstructions; ; if he. expects to. claim success: 
and/or _ 

-{mpositions. amount to a constructive. change | 
> order.: J. A, Ross & Company vy. The United 
-.. States, 


“fully. that these oral | instructions | 


126: Ct. Clg. 823, 872 -and DuBois 
Construction Corporation. v. The e United States, 


120 Ct. Ols. 189, 168.”).. 2 | 
17 Notes 84 and 113; supra ; Tr. 905- 06, 1032. .™ deviation from the: specification re- ie 
“328 Notes. 37. and: 84, supra. The ‘following . zo 


ae eolloany: occurred in rebuttal cross- -examination ~ quirements: ‘for: Case. 2 borrow. Mr. om : 


_ Rushing’s own. ‘testimony _ lends — 
. “OQ, You are now: testifying’ as. to. the stand- ne “ 
ard practice that was maintained on. this. job tes 


: of Mr. Caldwell about. drying work: 


~ “A Tam testifying. as to the standard prac- 


tice of . this company, ‘not Or this Job " Sei : 
ie 082): a 
188 Notes : 31. to 37, supra. Comparing the two. 

en a ‘situations upon direct examination Mr. Jordan. 
+ stated: 


“In my ‘opinion, the: matter of the all prob- 


- Ee, 488-80) Lies 


- 493 7 


ae to. the diacp’s Ss. Hoot colin © : 


. incident, there is nothing to suggest. 
‘that. Mr. ‘Rushing’ was. opposed to. 
“writing letters, seeking review of. , 
decisions by subordinates, or other-- - 
_ wise contesting decisions with which | ite 
he disagreed. The same attitude was — 
‘displayed by. Mr. Rushing. with re- 
| spect to. the resident engineer’s 
clearly” indicates that, insofar : as-the~ 
“prosecution of claims. was: con: 
cerned, Mr. Rushing was either un-— 
aware of, or failed to adhere to, the - 
7 philosophy outlined: by Mr. Cald- 
well in his testimony.” 28 Actions — 
“taken by Mr. ‘Rushing in November e 
the. same month in: 
“which he was notified of the disap- 
proval of proposed pit No..2 asa. 
“source of borrow), ; show that he was 


- directions to him not to: excavate. the ; : : | 
e bluff south of U.S. Highway 6l-and | — 
. not -haul across U.S. 61 at night. 180. 


“The. record. suggests that the ap- 


- parently | inconsistent course. fol- 


lowed by Mr. Rushing with ‘respect 


to: the borrow claim may be attribu- - 
“table to the fact. that at. the: time | 

the: resident engineer: refused to ap- | 
prove the use of proposed borrow ..- 
~ pit No. 2 
- Rushing considered “Mr... | 
- decision to be well- founded and that... 


2 in November of 1963, Mr... 
Herrin’ S 


his view of the matter. only changed © 


when incident to the grant of the. 
contractor’s request. for a deviation. 


from the specification requirements 


‘for borrow i in June.of 1965 (Change 


Order No. 7), he learned. that. at’ 


an ‘earlier time. the. contractor’ on. | 
é project 3T1. had been granted: a’ te 


~ strong support to: this. view. His. 3 
~ testimony also: shows that the posi: a 
-tion of the resident engineer was” 
simply that he would not’ accept | 


- material from. the pit unless it met” 
ably would involve more time and money and 4 the. requirements. of the specifica pane 
effort. than the situation. of *.* * having to 
“ move another roller on the job. to. replace one. 
+ But evidently. ‘the: thought -at the time * * * 
. Was that the :pit. wasn't’ worth. the trouble 
"* to try to go over the project porennels head.” 


tions for borrow excavation, Case ae 
(7.€., he was not refusing to’ permit : 





139 Note 84, aupra. 


= the ‘contractor’. to. aac the 


= * pit).28* Rushing. did not request the 
Government to run tests of ma- 


| terials obtained from borings taken 
eon different, locations but still in the 


. vicinity of ‘proposed. pit No. 2. 
. While at, the hearing Rushing indi-. 
cated a lack of confidence in the. 
~_ methods-used to obtain the material 


; used i in the October 1968 tests (i. 


=. auger. borings) 382 there is. no ae 
— donc that he requested the Govern- 
“ment to use.a different method or. 


~ requested » ‘permission. of the Gov- 


ernment to have experts retained by ~ 
- Caldwell ‘conduct. their own tests, 
as Caldwell did in September ‘of 
~. 1970 (Appelant’s E Exhibit 9). Upon 
7 direct examination Government wit- 
ness Jordan commented upon the | 

- courses of action available to Cald-_ 


"well when notified that proposed pit 
No. 2 had not been approved.** He 
~ also recalled having’ discussed with 
Fe Rushing the possibility that the ma- 


a terial in proposed pit. No. 2 below 


o Six to 10 feet met the requirements 
ce of the specifications. ae 





. Gs, ast ‘Notes 100 and. 111, supra, 
‘ os 132 Note ca be ea supra. 
188° CA Well, he had three alternatives. No. 1, 


-he could. have stripped the overbur den off this . 
te proposed. pit No. 2 and gotten down to a point, | 
where we -had good indications that there was: 
one acceptable ‘material. No. 2; he-could have per- 

. formed some explor ation in. adjacent areas that 
"2 were close to this. proposed pit No. 2, and he 
_  eould. have made: borings. and tried’ to deter- 
ee. mine if there was an area in this general loca- 
tion where: there was acceptable material. Or, 


three; he ‘could have ‘gone to: another: location 


. which..was already approved and hauled his 
‘material from tHere, and this is what he chose 
» to-do. # * 4” (Tr, 492). - 
od Be Tn the course of a colloquy. with fie hear- 


ing: official Mr: Jordan. stated: 
(ik oF Wwe had good indications that the 


‘material from six’ to ten feet down. and below 


was capable of meeting the specifications. * * * 


_ 1 believe. that Mr. enero 3 and r nad. dis- 
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Another possibility is that Mr. 
Rushing was deterred from contest- | 


Ing the resident engineer’s decision 
- at the time because of what Mr. 


Rushing ‘testified to, namely, Mr. 


Herrin had said that he would re- Bache 

fuse to forward a letter to the dis- 

_ trict office: requesting approval of 

: proposed pit No. 2 for Case 2 bor- 

, TOW because that office did not have | 
the authority. to grant such’ a re- 

quest. Since Mr. ‘Heri was de- 


ceased at the time of the hearing, 


we care without the benefit. of his a 


views concerning the reported con: 


versation.. There are a number of- . 
-Teasons, however, why we do not~ 
accept Mr. Rushing’s testimony on | 


this. particular question. | 
At the outset we take note of the . 
fact that Mr. Rushing’ Ss version ‘of. 
the conversation was not presented | 
by Mr. Caldwell at the conference _ 
held with Government representa- = 
tives on April 20, 1966, ae) discuss : 


cussed, perhaps not in a- formal manner, Bak ° 
on the project the possibility of the soil be- 


neath this overburden being. acceptable. And I. : 


can’t: remember whether. he said it was uneco- ~ 
nomical to: strip. this overburden or not. But. 
evidently he either thought it was uneconomi: 


_cal or he thought that the risk was too great © : . 
to strip it and possibly the material below not - 


meet it, although we had indications that. ‘it 
would meet specifications.’’: (Tr. 491-92) . 
185 Anpellant’s Exhibit-No. 4, IBCA-814-12— 


69, Government memorandum dated April 25, 
1966. At page 4 of the memorandum the fol- 


lowing statement appears’: a 
se * * Resident Bngineer Herrin | said that 


- borings and tests indicated 5’ to 12’ stripping . 
--yvould be required -beforé reaching material. 
that would meet specifications. The material a Pe. 
was quite stratified..-He had: discussed: this . ° 


with the contractor’s ‘superintendent Rushing 


~ who agreed at the time that the stripping — 


requirements and anticipated. water conditions | 
would not make working the pit feasible.” -— 


’ In the companion: appeal pertaining to proj: oe 
ect 8P2 Mr. Caldwell testified that the memo- = |_| 
randum in‘ question was “an awful accurate 
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various sens of . Guides even. 


though the refusal of the resident’ | 
Sea eancke to approve proposed pit — 


No. 2-was one of the claim matters 


discussed and even though Mr. 
~ Caldwell referred i in his hesenony 7 
to Mr. Herrin not wanting “any ~ 
“ letter i in there.” (Tr. 907) 


Based upon virtually a day to 


day association with Mr. Herrin 
from July of: 1963 to February or . 


2 March of 1965, Mr. Jordan con- 
~ sidered the statement attributed to 
_ Mr. Herrin by Mr. Rushing to be 


inconsistent with Mr. Herrin’s per- 


3 sonality and character (Tr. 989-90). 


_ Lastly, we note that the evidence 

_ of record casts serious doubt upon 
_. the accuracy of Mr. Rushing’s re-_ 
collection of events which took 


_. place » almost seven years before 


where, as here, there were no diary _ 
entries to ald his recollection. aSG:. 
sometimes d 
Sol failed 187 to distinguish. between re-- 
lated but different ideas is consid- — 
ered to be illustrated by: the tmate-_ 
~  plal variance between the testimony 
_. he gave as to the condition imposed — 
- by the telephone company for mov- 


That Mr. Rushing ~ 


ing its line and the condition. re- 


corded contemporaneously in his- 
a pred for the date in ce We 


3 copy of my. andeeseiidicd ‘of what transpired 
at the meeting.” (Tr. 180-83) Although Mr. 


_. Caldwell took exception to matters included in 

' and excluded from'the memorandum (Tr. 101,. 
188), none of such exceptions were concerned . 
. with the statement attributed Dye Mr. quale 
_ to Mr. Herrin. 
133 Mr. ‘Rushing. testified that he. kept no _— 
a diary in 1963, and that he never had Rept a. 


“good” diary (Tr: 851). 
Ja? Note 51 and note. 71, supra, and accom- 


panying text. | 


- 475-988 —T2—5 


extraordinary ® 139° 


495 


ais note the ‘apparent discrep- 7 
| any 4 288 between Mr. Rushing’s tes- — 


timony that he bid the job contem-_ 


. plating night. work and what was 
recorded contemporaneously in the 


Government memorandum of the - 
preconstruction conference that Mr. 


| Rushing attended (note 20, supra). | 
Finally, we note Mr. Rushing’ sin- - 


ability to. state with certainty so. 


long after the event whether an — 
| ‘happening he — 
thought he had seen had in fact oc- _ 


curred. We do not wish to be under- 


stood as saying or implying that - 
Mr. Rushing consciously misrepre- 
sented the gist of the conversation 
with Mr. Herrin to which he testi- 
fied. It is rather a case of the Board 
refusing to accept Mr. Rushing’s 
. testimony that Mr. Herrin said he 
would. not forward a letter to the 

District Office requesting approval | 


of proposed pit No. 2 where, as : 


here, (i) an exhibit offered in evi- — 


dence by the appellant records Mr. 


Herrin as saying that proposed bor- 


row pit No. 2 was discussed with 


Mr. ‘Rushing “who: agreed at the 
time that ‘the: stripping require- 
ments and anticipated. water con- | 
ditions would not make working the » ‘ 
a pit. feasible” 140 and (ii) other oo 


dence of record casts serious doubt 


: upon the’ accuracy - of the unaided — 
: recollection of Mr. Rushing SO long : 


after the conversation to whieh HG). 
testified. | 


198 'T'r, 268 ; note 20, supra. 
138 Note 66, supra. . .... 
10 Note 185, supra. 
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Decision on Use of proposed borrow 
| pe No.2. | z 


We now torn to: all einadion | 
of: the arguments advanced by the. 


appellant in support of Claim C 
in the light of the evidence of rec- 


| ord, At the outset we note that the — 


requirements 141 for. Case 2 borrow 


| excavation are set. forth i in the con-— 


tract plans. In summary, the ap- 
| pellant’s arguments are (2) the ma- 
terial in proposed borrow pit No. 2, 


met the requirements of the speci- 
fications; (di) if the material did 
‘not. meet the requirements of the 


: a the differences were 


egligible ; (iti) to the extent there | 


w vere aifferenieed between what was 


required by the terms of the specl- 


fications and the material contained 
in proposed pit No. 2, the specifica- 
tion requirements should have been 


- modified in accordance with the pro- 
visions of Article 4.2 thereof; (iv) 
the refusal to permit the use of pro- 


posed pit No. 2 as a source of bor- 
row. contravenes a custom in the 
highway construction industry to 
permit regular borrow to be ob- 


tained from local materials suitably | 


situated within a reasonable scraper 
haul of the areas in which the bor- 
row is to be placed; and (v) preju- 


‘dice. to the Government, if any, 


resulting from the delay by the ap- 
pellant. in asserting 


- 14 “Borrow excavation, Case 2, shall meet . 


the requirements for soils of the At, A-2, 


- A-38 or A-4 groups, AASHO M 145 classifica- 
Volume | : Contract . 


tious.” (Appeal File, 
Plans, Sheet 2 of 70 Sheets.) 


Mr. Caldwell did not recall whether he was 


. aware of this provision. prior to the time of 
. bidding (Tr. 330). 


DECISIONS: oF THE DEPARTMENT OF THE’ INTERIOR 


| the borrow 
claim was waived by the. contract-. 


[79 I.D. 


ing officer’s action in considering the 


claim on the merits and the failure 
of the Government to raise the issue 
in its pleadings. Each of these con- 
tentions will be examined seriatim. 

The contention that the material — 
in i proposed borrow pit No.2 met the | 


requirements of the specifications is 


clearly contrary to the evidence of 


record (Government Exhibit. 1); 
The appellant made no effort at the 


hearing to support this contention | 
and at the April 20, 1966, confer-. 


ence, Mr. Caldwell selnowlednod - 


that borrow material from proposed 
pit No. 2 did not ™ meet the require- 


ments of the specifications. 


The arcument that the differences 


were negligible is hardly more tena- 
ble. Government witness Banks tes- 7 
tified as to the basis for the soil clas- — 
- sifications employed. of A-1 through. 
AAT. 
: stated ; 


In connection therewith he , 


- The senineeeser the numerical se-~ 


quence was. such that as. materials be- 





142 Gcvetument: Cheniseanauns of. or 25, - 
1966, note 135, supra, p. 4 (“The contractor 
claimed that material from. the nearby cut on 
the parkway was the same kind of material. 
that was rejected for use from this borrow 


pit, and that since this cut material was used 7 
_ in the embankment, he felt the borrow pit ma- 
- terial should have also been accepted even | 


though it did not -pass- the specifications ‘for 
borrow material.’’}. Mr. 


Government witness Banks testified that in 
designing the Natchez Trace | Parkway at. 
tempts were made to utilize cuts to make the 
fills wherever possible but that on nearly. all 
borrow was: necessary. He-also testified (i) 
that generally speaking the material along the - 
center line of project 8T3 was A~4; (ii) that 
no distinction was made in‘ toad design be- 
tween borrow and unclassified: excavation: and 
(iii) that a contractor would normally remove 


_ the exeavation first since it gives him a better 


haul road and eliminate the possibility of 
waste excavation (Tr. 784, 796-98). . 


Caldwell advanced — 
__ the same argument at the hearing (Tr. 380). 
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-eome segutesttves less suitable for road- 
_ way construction, the number increases. 
(Tr. 770) | a 


‘The appellant offered no -counter- 


a vailing testimony ; nor did. it: at- 
tempt to impugn the: testimony so 


offered by Mr. ‘Banks. The fact that 
the appellant may not have consid- 
ered that the deviation from the 
specifications involved would sig- - 


nificantly affect the quality of the 
roadway construction is not control- 


ling; since the Government jis. en- 
titled to full contract compliance." 
The assertion that Article 4.2. 


oe the Standard - Specifications 


(FP-61) required the Government. 
to accede to the contractor’s request. 
for approval of proposed pit No. 2. 
is also considered to be without 
merit. When the full text of the Ar-. 
ticle (note 10, supra) is read, it is. 


clear that the provision was iisomed 


as a. means of establishing in ad- 
vance of contracting a relationship a 
between the variation in quantity 
“provision and the standard changes. 


clause, while making clear that ‘a 
substantial change in the character 


of the work to be performed under 


the contract was not to be governed 
by the contract pay items. ‘We note 


that the appellant is not seeking an 
equitable adjustment based on the © 


contention that the work it was re- 


quired to perform was in excess of 


the variation in quantity specified i in 


the Article and werare unable to per-_ 


 «u8-'Téests in the borrow pit | area disclosed ’ 
-goils classified as high as A+7 (Government. 
_ Exhibit I and Appellant’s Exhibit No. 9). 
| Mr. Banks also referred in -his testimony to | 


_ the poor mixing qualities of soils classified 
as A-T (Tr. 779, 823)... 

. M4 Red. Circle O08? v. ‘United States, 185 Ct. 
Cl. 1,8 eAtgee . . 


ceive why requiring the contractor 


to comply with the requirements for: 
borrow specified 10 the contract. 
would . constitute » 


‘oy substantial - . 
change i in the character of the work 


to be performed under a contract: 

pay item or items that materially 4 in- 
~ereases or decreases the cost. of its | 
| performance.’ 9145 - 


Concerning the alleged custom in 
the highway. construction. industry 
which would permit the, contractor 


to use as regular borrow any ma- _ 
terial located within a reasonable a 
‘scraper ‘haul from the area where it 


is to be placed, we deem it sufficient 


to note the recent Court of Claims 


decision in which it was held that 


trade practices - cannot be relied. 
‘upon to vary the terms of an unam-_ 


biguous contract provision.'** We 
therefore ‘do not reach the question 


of whether the evidence adduced at ~ 
the hearing was sufficient to meet | 
the standard of proof required Bee 


_ 14s Note 10, supra; Morrison-Knudsen Conv. | 
United States, note 95, supra. . 
146 See WRB Oorp., et at. v. United States, 


183 Ct. Cl. 409. (1968), in which at page 436 
the Court stated: | 


“Although the evidence in ‘the record. in-. 


- dicates that masonite is the usual and:custom- 
ary material that is used for doors on paint- 


grade cabinets, and that a masonite cabinet 
door has: equal utility to a cabinet door made 
of wood, the pertinent contract specification in: 
this case plainly required that the cabinet 


doors be made of plywood.or solid stock. This 


was the. Government’s prerogative, and it was 
a provision: to which the plaintiff had agreed . 
when it entered into the contract: with. the 


Government. A trade practice in the building 


industry of using masonite doors on ‘paint- - 


grade cabinets cannot properly be permitted © 
to overcome an unambiguous contract pro- : 
vision (citations omitted).” | 


Wi See Eder Hlectric Co. y. United States, oo. 
205 FE. Supp. 305 (1962), in which the Court. 


‘defined a trade custom as one. established 


by. evidence ‘so clear, uncontradictory, and 


7 distinct so as to leave no doubt as to its 
SOSLETe FR ; 


DECISIONS OF THE 


=. to , éfablish the ean of the cus- 


tom in the. highway construction. i= 


| i: dustry claimed by the appellant. 
-With respect to the effect to . | 


| a given to the delay ‘by the appellant 


- in asserting the borrow claim, the 


: appellant’s | posthearing brief at 


_. page 9 asserts that no prejudice to 
the Government resulted from the 

_ delayed submission. but that if prej- 

~ udice:did occur, it has been waived 


; by’ the Government’s actions in con- 


a sidering the claim on the merits, cit- 
- ing Dittmore-Freimuth Corp. v. 
United States, 182 Ct. Cl. 507 (1968) — 


and other :eases. There is no doubt 


that consideration of a claim on the - 


merits has the effect of waiving the 
jurisdictional question presented by 
a contractor’s. failure to adhere to 
contract .specified notice require- 
ments, as Ditimore-F'reimuth holds 


and as this Board has held on many 
- oceasions.*8 That is not to say that. 


delay in the filing of a claim does 
“not continue to oe a, - factor | in 1 evalu- 
ating its merits.*49 


While we. have thought it appro- 


priate to address enreel yea to the 
principal contentions made by the 
appellant with respect to Claim C, 
we.do not consider that resolving one 
or more of the questions presented 


A in the appellant’s favor would have | 


- altered the conclusion we reached 


M8 See, e.g., Larsen-Meyer Construction Co., 


IBCA-85 | (November 24, 1958), 65 LD: 463, . 
465, 58-2 BCA par. 1987 at 8,235. 
| 140 Dittmore-Freimuth cited in | the text held : 
an at 528: .- 
~ “Tt is ano ienincant “that plaintiff had. - no 
intention of filing a claim at the time the. 
expense. was incurred. That admission leads to 
the conclusion that this item of damage is. 


nothing but an after-the -fact issue. * * ¥” 


‘See, also, J ohn R. Chrisman é Associates, note 


_ 13, “SUpra.. 


DEPARTMENT oF THE INTERIOR - 


- (79 L.D, 


on the bomen clean This’ is ae | 
we view the central question. per-. 
| taining to Claim C as: what reason, 


if any, did the appellant have for 


failing to follow known and estab- . _ 

lished procedures for securing are-- ~ 
: view of the decision of the resident 
engineer when he refused to permit. 
‘the use of proposed. borrow pit No. 
2s a source of borrow on the basis | 
of the results of tests reported to — 
him? The appellant has offered no — 
adequate explanation for its failure 


to appeal the decision of the resi- 
dent enema to the district. en- 
engineer 
(when it oe notified that proposed — 
pit No. 2.was not approved) or 


within a reasonable time thereafter 


but:in any event prior to the time 


‘it placed the borrow forming the 


basis of the present claim. 
Since no exigency was present . 


which precluded the appellant from 
seeking review of the resident -en-. 


gineer’s decision before allegedly 
incurring the costs forming the 
basis of the borrow claim and since 
at the time the claim was presented 
options contemplated by adherence 
to established procedures had been 
foreclosed to the Government, the | 
claim is regarded as without merit 


and is therefore denied.” = 


ae lim De Sirekonnis costs nd | 
other costs” attributed to Govern- 


ment delay eh 


‘Upon direct ‘examination | Mr. ? 


3 Caldwell offered. the following de- a = 
‘scription of Claim. D: : 
60 See Moz oyer: “Bioliens v. United States, 156 


‘Ct. Cl. 120° (1962) ; ‘The Jordan | Company, — 
note. 125, supra. 7 . : 


n November of 1963 | 


Cs eo _ APPEAL OF JOHN H.. Moow & SONS - 
“408 Feely 81, 1972. 


A. It’s a by-product of the previous | 
claims. In ‘general i it: encompasses | the 


lost. time and use for-machines held upin: 
these. claims, not operating because when 
_. they ‘are operating, why we got paid for ~ 
what they did, but the bost time, the de- 


lay in ‘our keeping this spread there that 


ie? long, the stretching out of our total equip- | 
ment cost to this job is-what it ‘amounts. 


to in part. That is part of it... 


The fact that we had to redo hea 
hold a job open and grade ie over a winter 


and had to redo the next spring what we 
had. done. the previous fall and other re- 
lated overhead. costs. of carrying the job- 
over the. winter is also embodied in this D | 


claim, * * *? (Tr, 379) : 


inclu ded in the claim are delay costs 
: allegedly | resulting from the Gov- 


- ernment’s. actions with respect to. 

Claims A, B and Cc and since the 
pay-for- 
| delay ‘5? provision, the entire claim 


_ is outside the scope of our jurisdic- © ‘the telephone company imposed as : 


a condition to-moving its lines that. eS 
the paper work be approved (note’ 


contract includes 


no. 


tion and is” therefore . 


missed. 


wt The items ineluded la Claim: D are sunnier 


ated in the text accompanying. ‘footnote 12 


with ‘a breakdown: of the costs involved nei 
> set forth in the footnote. 


sane Notes 5 ‘aud 68, supra. 
1s Note 69, supra. 


ae 15 In addition to the 6 $222:1 160. 20 ‘aimed for. 
_. extra. work allegedly involved: in. Claims A™ 


through D, the appellant also: claims an allow- 
ance for ‘overhead. (10%) and. profit (10%), 


making: a request for. equitable adjustment in’ — 


the total amount of $268,813.84. ‘(Appellant’s 
Complaint, p. 6). 


' $46,653. 64, 

“We also note that even if Claim D were é not’ 
subject to dismissal on. jurisdictional grounds, : 
no part thereof. would be: allowable, since the 


claim is predicated upon the allowance of. 
“or any two of ‘these | 


- @Qlaims A, B and C, 
~ Akers. ss (Appellants ee Dp. ne 


dis- 


‘Since we hive either dis- - 
missed.or denied. Claims A through D, there: » 

.. is no- basis’ for allowing any part of overhead 1 
costs and profit. cemaed thereon omen: ” 


= ” : 
Claim for 150- deny ‘tmé extension a 


quested a 150-day time extension. 


predicated upon. claimed excusable — 
causes of delay pertaining to Claims — 
A, Band C of 60, 20 and 70 days, 
The appellant. also 
_ contests the propriety of the liqui-’ 
dated damages assessed 
amount of $19, 600. for 63 days’ de- 
| lay in performing the contract. 


With © respect. to the requested ce 
time extension, we note that the rea- 
_ sons assigned for denying the Claim 
— Since SG thout exception the costs 


respectively. | 


C request for compensation. apply — 
with equal validity to the Claim C. 


request for a 70-day time extension. 3 
Remaining for consideration isthe — 
- 80-day *°* time extension sought for ae 

Claims A and B. | fe 


We have previouily ‘ndted: it? 


51, supra). Also noted was the state- ~ 
ment by’ Government counsel indi-. 


cating that a question existed ‘as to 
7 whether the approval required: was 
that of the company or that of the 
Government 
-. While the record before.us contains — 
no. definitive. answer, we ‘consider 
it to be virtually ¢ certain in that it was 


(note 71, supra). | 


“165 5 Since the. anpellent eee indicated od 
the time extension requested: for each. of the 


two claims represented a wholly . arbitrary. 
allocation. betwéen them . -for the total | esti- 
mated time involved of 80 days :(note 8, °° — 
_. supra), and since the evidence. shows the: two - 
claims to: be closely interrelated . 


(note 02, 
supra), we have combined them for the pur- 
pose: of determining ‘the time: extension to 


_ which the appellant may be entitled. 


In’ its” domplant appellant re = 


in the — 


500 _ DECISIONS | 
‘the ‘Tetters: In this. connection, we 
note that it would be highly incon- 
--gruous for. an official of the tele- 


phone company to tell a Govern-. 
ment representative after months of | 


delay. that the company would not 


move its lines until the company 
had approved the paper work. We 
also note that approval of the paper 
work could be highly significant. 
if the Government were the party 


whose approval was required. since 

it could represent the difference be- 

tween being paid and not. being paid 
for the work, performed. | 


Lastly, we note Mr. Rushing’s : 
"persistent: allegation that the tele- . 


- phone company. refused to move its 


line until it was paid. While in 


terms of normal business practice it 
seems highly unlikely that the tele- 


phone; company would insist upon ~ 
being paid in advance before it per- 
- formed work for the Government, Te 
~ swould be an ordinary exercise fe 
: business judgment for the. company. 
to-insist upon a written: order being 
issued before it proceeded with the 
work so that when the. poles were © 
moved. the company could Invoice 7 


and be paid. 


We do not know that this is dn : 
| fact what occurred. We do know, | 
i‘ however, that the matter was one as” 
_ to which the Government had ac-- 
cess to more information than did | 


Z the appellant and had had ample 


time to develop and secure approval. 
of any paper work required.” ae T he 





166 There was considerable 


early as the time of the preconstruction con- 
ference on July. 11, 1968 (Note 21, supra). 


We ‘consider that. 90 days. from that date 


OF THE ‘DEPARTMENT OF THE INTERIOR 


also... Commerce International 
United States, 338 


iscanion ‘of 
moving. telephone lines on. project 3P2 as 


1 LD. 


Gc ument has paaled to- provide 


information apparently within its — 
possession (or presumably acces-_ 


sible to it). having a direct bearing 


on the propriety of liquidated dam- 
ages assessed for delayed perform- 
ance. In the absence of such infor- 


mation, no adequate basis exists for 


-. determining the extent to which the 
| Government contributed to the de- 
lay in. question. For these’ reasons, 


we conclude that the appellant. 1s. 
entitled 1°” to have the contract time 
extencled by the 63 days involved in 


the assessment or to October 8, 
1965.09 


Gt have pseu sufficient time to: Soon out.the - 


details for having the poles removed. Anowing — 
_. 80 days from the date the order was received 
 for-the telephone company to move the lines, 


the work should have been necomplished. about 
the time that the clearing work was substan- 
tially completed in mid-November of -1968. 


157 Tobe Deutschmann Laboratories, NASA: 


BCA No: 73 (February 25, Pee 66-1 BCA © 
. par. 5413 at 25,418: 9: 


“* * #* Tn the. present case, the delays 


attributable to the parties are not contem- 
poraneous, but it is apparent. that both delays 
contributed - ‘substantially © to the failure of 


timely. delivery. There is no satisfactory way 


to apportion the degree. to which. ‘each delay 


contributed to the failure to. meet the delivery 


deadline. In such a case, we believe neither 
party is logically: entitled to blame the other 
‘for the slippage, and accordingly the Govern- 


ment’s default action should not stand. See 
Company Vv. 
F. 24 81 (Ct. Cl 1964), - 

where the Court, unable to separate contractor. 
from:-Government delays, applied the rule ‘that 
there can be no recovery where the defendant’s: 
delay is. concurrent or intertwined with other 


‘delays.’ Id: at 90. In the present Appeal, it is 
the Government, not Appellant, which by its _. 
‘default action,. has sought to shift the loss 


arising from the inseparable delays. Appellant — 
is. seeking merely to establish that he is not 
legally responsible for the failure to meet the 


* delivery date and, under the above reasoning, 


we believe he has succeeded. ” See also 


| Wharton- Green &- Co., Ine, ¥. United States, 


86 Ct. Cl. 100, 108 (1987). - 
. %8JIn s0 concluding we. ‘do not reach the 


question of whether on the basis of the evi- 


Sg 4g GE MUNSEY, EB. SCOTT, A. SCOTT Vv. SMITTY ‘BAKER 
| COAL CO., 


501 
. INC. | 


oe 8, 1972 


7 onclusions 


a Gime A and D are dismnisced.. 


2. Claim B is dismissed insofar | 
as it involved a claim for delay in 


providing construction stakes andi is 
otherwise denied. 


3. Claim C is denied. 


4. The claim for time extension is : 


| approved to the extent of 63 days. 


ie Wuarax F. - McGraw, Chairman. : 


i Ue CONCOR: 


| Sueman P. Koran, I ae 


GLENN MUNSEY, EARNEST SCOTT, 
and ARNOLD SCOTT 


5 V. : 


poe — COAL COMPANY, 


INC, | 
7 IBMA 14 
"Decided Au gust 8, 1978 


peal Fie 
Fauver, 


‘decision of. “William 


- Coal Mine Health. and areey Act of 
1969. | 


| dence 2 record. the contract. was completed 


substantially earlier. than October 8, 1965. See _ 
knowledge or belief that a miner has en- 
7 gaged in activities | protected by subsec- 


the testimony of Government witnesses Jordan 
and Banks reported at. Tr. 730-32, 805-06. 

“We also. note that the time extension, if 
sang. to which the appellant: may. have been 


entitled. by reason of any Government delay — 


in proyiding construction stakes is considered 
to be subsumed in the time extension granted. 


. Departmental Hearing Ex- 
aminer, reiustating three miners pur- 
suant. to‘section 110(b) of the Federal 


- Reversed. 


r aredeeal: Coal ‘Mine’ Health and | Baety | 


Act of 1969: Entitlement of Miners: 


is ‘Discharge: J urisdiction 


Subsection 110(b) of the Act limits the 


_ Jurisdiction of the Secretary to the pro- 
‘tection only of those activities ‘specified 


in that subsection and does not provide 
relief for general labor grievances. 


Federal Coal Mine Health and Safety 
Act. of 1969: Entitlement of Miners: 
Discharge: Elements of Proof 


The. elements of proof of a violation of 
subsection 110(b) (1) (A) of. the Act are: 

(1) that a miner has reported to the Séc-. 
retary or an authorized representative — 
of the Secretary an alleged violation or | 


. danger in a coal mine; (2) that after such > 


reporting occurred, such miner was’ dis- . 
charged from his employment; and (2): 
that such. discharge was motivated. by 
reason of such reporting and not for some 
other reason. — | 


Federal Coal Mine Health oa oe | 
Act of 1969: Entitlement. of. Miners: | 


Discharge: Burden of Proof. 


- Tt must.be proved by a preporiderance of 


the evidence that an. operator who has — 
discharged a miner knew or believed that 


Such miner had reported or instigated re- 


ports 0 of alleged violations or dangers to . 
the Secretary or his authorized repre- 
sentative, in order to establish a violation 
of subsection 110(b) (1) (A). of the Act. 


ES Federal Coal Mine Health and Safety 


Act of: 1969: Entitlement. of Miners: 
Discharge: Inferences | 


A finding pertaining aa an “operator's 


tion 110(b) (1) of the Act may be based. 
on. inferences, but such inferences. must. 
be properly drawn from established facts . 
of record and in accordance with the 
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- fundamental eddeies of the law of Evi: | 


dence relating to inferences. . 


“APPEARAN CES: ‘Logan E. Patterson, 


Esquire, for appellant, Smitty Baker | 
Coal. Co., Inc.; Edward L. Carey, Es-. 


Willard P. Owens, - Esquire, 


quire, 


Charlies L. ‘Widman, Esquire, for. ap- | 
| pellees, Glenn Munsey, Earnest Scott, 


| and Arnold Scott, 
OPINION BY MR. ‘ROGERS. 


INTERIOR BOARD OF MINE 
_ OPERATIONS APPEALS 


- Factial and Procedural — 
| Back ground 


‘Gicnn Munsey, Earnest Scott, oan | 


“Arnold. Scott. (applicants) - were 


“employed by Smitty Baker Coal 
Company (respondent). ‘They were 


part of a seven-man crew working 
in one of two operating sections of 


Mine No. 1. The three-men worked - 


as jacksetters and timbersetters | in 


connection with the operation of a 
‘Wilcox continuous miner, a double- | 


auger mining machine.* | 

On April 15; 1971, the applicants 
were at their jobs when a large rock 
fell from the mine roof. The rock 


fell across the augers: of the Wilcox 


miner. After the fall, the crew with- 
drew about 40 feet out of the work- 
ing area to a heavily timbered area. 
The crew foreman, Clement Kemp- 
ton, phoned me oe a aca 


ie A deeeription of the suetaiion of the Wileox : 
admitted that he was wrong about the dribble. 

-'Transeript. of | Hesring, Pp. Sele (hereinafter - 

_ cited; “ET. Dp. me os is . 


continuous miner.and the nature. of the Appll- 
‘ecants’ work is contained in the. examiner’ S$ 


-. decision at pages 6 and 7. 


_ DECISIONS OF THE DE OF THE INTERIOR, ; 


«178 LD. : 


ht. eonk Cetin, and told him 


of ne fall. Upon Cochran’s instruc-_ 


tions, Kempton: phoned the other — 
_ section foreman, Fred Coeburn, and © 


asked Coeburn ‘to inspect. the sec- 


tion of the fall. 


‘Coeburn arrived at. the dnl 


-cant’s section, and along with a | 


mine safety committeeman,? Earl = 


Stapleton, removed the rock and in- 


spected the roof. Both Stapleton 


and Coeburn concluded that the - 
roof: was sufficiently safe, and the 
crew returned to work. A few min- _ 
utes after recommencing work, the — 
operator of the continuous miner 


thought that. he saw the roof drib- © 
bling, ze., debris falling from the 


roof ae might indicate that the . 
roof is loose and a fall imminent.* 
_ He signaled-this danger to the crew. 
Some of the. crew. eee at the © 


working area, but the applicants 
withdrew to the heavily timbered 


area. Coeburn. and ‘Stapleton -Te- 
tested the roof and again concluded 


that it was safe. Nonetheless, the Fo 


2 Mine safety committeeman is a ‘United. 
Mine Workers of America. (UMWA) position 
held by' a mau employed at the mine, A com- 


-mitteeman’s powers are described. in Appli- 
cants’ Hxhibit 4, the National Bituminous Coal. 
Wage Agreement of 1968, page 2, as follows: 


“The mine safety committee may inspect any 
mine development or equipment used in. pro- 
ducing coal. If. the committee- believes condi- 
tions found endanger the life and’ bodies of 


‘the mine workers, it shall report its findings | : 
and recommendations to the management. In 


those special instances where the committee — 
dvelieves an immediate danger exists and the 


 conrmittee recommends that the management 


remove all mine workers from the unsafe area, - 


- the operator is required to follow the recom- 
mendation of the committee. *. (Italics added.) - 


3.-The operator of the continuous miner later: 


ge ok MUNSEY, E. SCOTT, A. SCOTT v. SMITTY BAKER. _ 


COAL, LO., INC. 
la 5, +1972 


a ed rie to eect: to 
work. They protested to the fore- 

- man that the roof. was unsafe. and 
_ that the loose portions | should” be 
taken down. | 7 : 
After some ‘sien Cana 
told the applicants that they could 
set timbers 1f they did not want to_ 
_- -return.to their jobs. The. applicants — | 
-. refused. Coeburn then told the ap- 


plicants that if they. were not going 


- to work, they should leave the mine. 
- Coeburn called the superintendent, . 


- Cochran, to inform him that he was 

sending the men from the mine. 
The applicants left the mine ad 

returned to the surface. While eat- 


ing their lunches, they saw Cochran 
ae coming out of the mine returning 
from the site of the rock fall. Coch- 
ran and applicants. discussed. what - 
a happened i in the mine and Cochran 
‘once again told the men that they 


~ could return to. work setting tim- 


_ bers. The men still refused this job, 


_ but asked whether they could return 


_. to work the next day. Cochran in- 

formed them that they could return 
that-same day but not the next, be-. 
~ cause he believed it would be unfair 


to the men who continued. to work 


to permit. the applicants to leave 
_. and return the next day. 


After this discussion, the appli-- 


~ canis left the mine site aid reported 
the incident to the Union. Safety 


Coordinator. ‘ The saoty eo 


eu union safety guontinator is 2 distriat . 


Official of the Union who is not an employee of 


a mine, His functions are to work with the 
_Direetor of the Safety Division of UMWA and 
_ the UMWA President of each District in the 


: ger” as 
~ (db) (1) (A) of the Federal Coal » Mine — 
Health and Safety Act of 1969? . 7 


nator, the mine officials, el the ap: | 


plicants met on April 15, 1971, and 


again on April 29, 1971. At i. 


-mectings the mine officials refused _ 


to reinstate the three employees, but — 


did agree to pay the men for their. 
work through April 15 and to pay 
their pro-rata vacation pay. | 


On April 22, 1971, the applicants, | 


‘ through the UMWA, filed an appli- . | 


cation under subsection 110(b) of 


the Federal Coal Mine Health and — 
Safety Act. of 1969 (hereinafter 
“the Act”); for review of “* *°* 


Acts of Discrimination and. Dis- 
charge.” In response to a show cause 


order of the examiner, the Applica-. 
tion was amended on June 24,1971, 


to allege that a violation occurred — 


under that subsection and that the 


Secretary had jurisdiction by virtue —a 


of the Application. 


After the prehearing ee 


: and before the hearing, the parties _ 
filed and the examiner accepted the 


following stipulation as to the Jegal 
issue involved ; in the proceeding : 


‘Do. the events surrounding the termina- 7 


tion of Applicants’ -Petitioners’ employ- 


: ‘ment by Respondent constitute discrim- » 
-inatory discharge of miners by reason of - 


the fact that such miners have notified 
“the Secretary or his authorized repre- 
sentative of any alleged violation or dan- 
; provided by. section 110 


A hearing was held on the Appli- 


| cation August 17-19, 1971, at Ar- 


promotion of safety. eounerulive da ae with 
_ mine management ; and to accompany Federal 


and State Inspectors and Mine Safety Com-- 
mittees, presumably on mine oe 
appticant 8 Exhibit No. 27. 
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hngton, Virginia, ig on February” 


29, 1972, the examiner issued a deci: 
‘sion. pide ae the reinstatement: of | 


the three applicants. and. payment 
of their back wages. The examiner 
| found that Smitty Baker twice dis- 
charged the applicants, once on 


April 15, 1971, and again upon re- 
fusing to reinstate them on April 


29, 1971. He held that on both dates 
the operator had discharged the ap- 


plicants in, violation’ of subsection | 


~-110(b) (1) (A) “* *.* by reason. of 
‘the fact that. the Applicants. had 
notified an. authorized representa- 
tive of the Secretary. of Interior of 
an alleged, violation or danger at 
Respondent’s mine,” and “* * * be- 


cause they notified their Union| 
. Safety. Coordinator. of . alleged 
safety violations and. sae at 


-Respondent’s mine.” 


Smitty Baker filed a diel notice 3 
of appeal with the Board, and, on — 


April 8, °1972,: filed ‘its priee The 
“Union on® behalf of the Appellee- 


Applicants filed a brief on April 24, _ 


1972. Oral argument before the 
Board Was. held Pes 12,1972... 


Ee | 
Issue Presented to 
the Board for Review 
“Whether the edenes | in ae rec- 
| bed supports the findings and con- 


clusions of the examiner that ap- 
plicants sustained their burden of 


proving. a violation by the respond- 3 


ent of the provisions of subsection 


oy, a) ‘ _ of the Act. 


DECISIONS, OF THE DEPARTMENT 


_ of subsection 110(b) of the Act.* 


_ paragraph 
“subject to the provisions of | sections 108 and 


OF THE INTERIOR [79 LD. 


UL 


‘Proof fe quired to Establish a. Vio- | 
lation of Subsection it (6 ) ei ) 
(Ay of the Act ; 


The sinslicuis am this proceed. 
ing claim entitlement to reinstate- 


~Inent. of employment and: ‘back 


wages pursuant. to. paragraph (2) 
As 
a: condition precedent. to such -en-- 
titlement, that paragraph requires 


proof by the ‘applicants ca aes 


5 Subsection 110 0(b) (2) provided? 
- “Any miner or a representative of miners 
who believes that he has been: discharged ' or - 
otherwise discriminated against by any person 


in violation of paragraph: (1) of this subsec- 


tion may, within thirty days after - such - viola- 
tion occurs, ‘apply to the: Secretary for a 
review: of such: alleged discharge or -discrim- 


ination. -A copy of the. application shall be 
sent — to 


such person who shall be ‘the 
respondent. Upon receipt of ‘such application, = 
the. Secretary shall cause such investigation 
to be made as ‘he deems appropriate. Such 
investigation shall provide an opportunity for. 


‘a public: hearing at the request of any party | 


to enable the ' parties to present information 


‘relating’ to such violation. The parties shall-be 


given written notice of the time and place of 


the hearing at least five days prior to the 


hearing: Any - such. hearing shall be. of record 
and shall be subject. to section 554 of title 5 


of the United States Code. Upon receiving ‘the — 


report - of such investigation, the Secretary | 


- shall make findings. of. fact. If he finds. that 
~ guech violation did occur, “he shall issue a deci- 


sion, incorporating an order therein, requiring 
the. person conimitting such violation to take 


“such affirmative action to abate the violation - 
as the Secretary deems appropriate, ‘including, : 


but not limited to, the rehiring or reinstate- 


‘ment of the miner or. representative of miners - 


to his former position with back pay. If‘he — 


finds that there was no such . violation, he. 
‘shall issue an order denying the application. | 


Such order. shall incorporate the Secretary’s 


findings therein. Any order issued by the Seec- 
‘retary. under this paragraph shall: be ‘subject 


to judicial. review in. accordance. with. section 
106 of this Act. Violations by any person of 
(1) of this subsection. shall be 


109 (a) of this title.’ ay 
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employer, the respondent, ‘violated 


paragraph (1) of subsection 110 (b). 


By the stipulation of the parties, re- 
ferred to above, the 1 issues herein are © 
7 ‘narrowed to the elements of proof 

in clause (A) of paragraph (1): of. 
subsection 110(b). The procedural 


regulation. relating to burden’ of 


proof, in effect at the time of the 
hearing, places the burden upon the 
applicants to prove each element, by : 


a a preponderance: of the evidence. a 
Since this is the first case. to: come 


before the Board under subsection — 
110(b) of the Act, it is essential to - 
specify and discuss the elements of | 
proof for this case as set forth in 
clause (A) of subsection 110(b) (1). =e 
Subsection 110 (b) m) ot as 


| follows: 


other way discriminate against or cause 


to be discharged or discriminated against. 
any miner or: any authorized | ‘representa- 
tive of miners by reason of the fact that 


such miner or representative (A). has 


‘notified the Secretary or his authorized — 


| representative of any alleg ged ‘violation. or 
danger, (B) has ‘filed, 


é Renn 30 of § 301.68, in a ae 


March 28, 1970, to August 28,. 1971, reads as . 


follows: 


“Burden of Proof. In proceedings under - 


Subparts B, cy and F of this part, the burden 
‘of proof shall be on the’ Bureau of: Mines. In 


all other proceedings, the burden of proof shall | 


be. on the moving party.” (Note, Subpart E 
pertained to procedures involving applications 
for. compensation or for review of discharge 
‘or acts of discrimination. under seeded 110 of 
ene Bees es oe 


| instituted, or 
 eaused to be filed or instituted any pro- 
ceeding under this Act, or (C) has testi- — 
- fied or is about to. testify in any. proceed- . 
- ing resulting from the administration or |. 
enforcement of the provisions of this Act. 


“The ae used i in 1 subsection 110 


-(b) (1) (A) are of the common, or- _ 
/ dinary, and nontechnical variety | 
and need no special construction or 
. ‘interpretation. Their common. and _ 
ordinary meanings clearly spell out. | 

what facts or elements must be 
| proved to establish a violation. They 7 
are: (1) that a miner has reported 
to the Secretary or an. authorized 

representative of the Secretary an 
alleged violation or danger ina coal. 
mine; (2) that after such reporting 


pecurred. such! miner was discharg ged 


from. fe employment; and (3) that. 
such discharge. was. motivated by. 


reason of such reporting and not for i 
some other reason. > o 

A necessary incident of the mo- 
ore of course, is knowledge of 


the reporting on the part of the 
No- person. shall discharge or in any. 7 
discharging party. No person can_ 
be motivated to do something be- — 
: cause of a fact or the occurrence of. 


- an ‘event of which he i is unaware. — 


Clause (A) of subsection 110(b) ; 


(1) is intended to. protect the re- 
porting by miners of alleged safety 
: violations or dangers in coal mines, 
‘However, the plain language of 
clause (A) of subsection 110(b) (1) | 
limits the protection to reporting al- _ 
leged violations or ee to the 


“TT hese- bietionts of niet” will be applicable . 
in must factual situations : however, we realize _ 
that it. may be necessary to refine these ele- 
ments on a case-by-case basis. For example, as 


explained by the examiner, should an operator 


discharge a. miner under the. erroneous belief — 
that such miner had made reports to the 


- Secretary of alleged violations and dangers. 


and such erroneous belief was the motivation | 


- for such discharge,..a violation of subsection 
_ 110(b) (1) (A) 


in our opinion would oceur. 


Secretary « or his wuthorized eee 
sentative. It does not protect the 


making ¢ of general safety protests or 


the reporting of alleged violations © 
or dangers to fellow: employees, | Su- 
i pervisors, or the management of. 

the -coal mine. On the other hand, 
the miner need not personally make © 


the report directly to the Secretary 


or to the authorized representative | 
~ of the Secretary. It is sufficient if — 


_ he instigates or ‘provides the initial 
impetus | for the required report, 


provided he intends that the report _ 
nae ‘ultimately will be made to the Sec- 
_ Tetary or his authorized representa- 
tive by someone.else, who will serve 


as the. medium for communicating. ee R ; en e's te Findings ne Re- 


; : the report. 


In sum, to prove a si olarion of 


_. clause (A) of subsection 110(b) (1), 
a, direct, causal connection must. be 


- established: between a discharge of 
*a@ miner and a reporting by him or 
at his instigation. to the. Secretary: 


or the Secretary’s authorized rep- 


resentative of an alleged violation — 
or danger. Thus, where the direct”. 

evidence clearly shows that. a dis- 
charge took place for a reason 
which had nothing to do. with a 
report or notice to. the Secretary of. 
an alleged violation. or danger, a 
conélusion that 4 violation of clause 

(A) of subsection 110(b) (1h has. oc- tinent parte of these findings read 
as follows: = , 


- curred cannot be sustained. . 
| Reding of the Board 


a In the instant proceeding, we a 
a compelled to reverse the decision of 
aa the examiner and. deny. the appli . 
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CG) 


uses the following language :. 
Respondent’s arbitrary refusal to reinstate 


cation | on. two principal etoandss _ 

| assuming, without deciding, er § 
that. the. applicants | 
i charged, the applicants failed to 


were dis- | 


prove that Respondent had knowl- 


edge of a report to the Secretary, 


made or ‘instigated jointly | or. sev-~ 


erally by | the applicants, which 
could have motivated the discharge; 
and (2) the direct evidence shows 


that, the reason. for the discharge, 


assuming a discharge and not a vol- 
untary quit, was the refusal of the 
applicants to work because of their og 
belief that. the roof was dangerous. | 


_ spect to the. Alleged weeded of 
- the A pplicants 3 


‘The respondent. argues that as - 


applicants voluntarily quit their 


: jobs. when they left the mine prem- 


ises on April 15, 1971. On the other | 
hand, applicants contend that the 
actions of respondent’s superin-— 


tendent on ‘that date constituted a 
discharge in violation of section. 
-110(b) (1) (A)... The examiner con-_ 

2 cluded that. there was a. discharge, 
but in fact found two separate dis: 
_ charges.® 
81-89 (February 29 ,1972). The per- 


Decision of . examiner 


oh. Respondent's actions in ordering 


the Applicants out of the mine, and in 


8On ‘page “56 of the decision, the examiner 


the Applicants on April 29, which constituted 


a separate discharge action ee _ talies: es 


supplied. d 


179 LD. 


Ak oo The | | 


741. G@. MUNSEY, E. 


SCOTT, (A. SCOPT v. SMITTY ‘BAKER . - 507 


COAL. Co., INC. 
August 8, 1972, 


refusing to reinstate “them,. on April 15, 


1971, ‘constituted a discriminatory © ‘dis- o 
charge of the three Applicants because | 
_- o€ their prior safety complaints to the 


: Bureau of Mines through their UMW. 
_ Safety Coordinator. * * *. 


92. Respondent’s, action i in refusing to es 
—_— reinstate the Applicants on April 29, 1971, - 

constituted a discriminatory discharge 

- of ‘the three Applicants. because of their: 
prior safety complaints to the. Bureau of 

_. ‘Mines through their Union Safety Co- 

. ordinator (including their complaints to. 


. him on April 45, 1971). +e % 


We re} ect the. notion that a ;miner | 
ia can be discharged, within the mean~ 
ing of subsection 110 (b) ( of the 


_ Act, on more than one occasion by 


the same employer without any in- 
tervening reemployment. The. ex. 
ae aminer erred in making a finding as. 
| a motivating force » behind. the as- 
sumed. Aischarge. 3 


nce the second discharge. . 
We have considerable . 


2 Cochran, | the mine superintendent, 


because: prior to that time they had 


the option of returning to work. 


The examiner "3 discussion of the 


me subject - of | “discriminatory dis- 
charge” is - superfluous: under | the 


7 ‘doubt 
“Ss wlietlior- the applicant's termina- 
tion of employment. was by dis- 
-eharge or voluntary quit. However, 
; since. the. essence of our decision | 
_ turns: on the failure of proof as to” 
the element of motivation, we as-- 
sume, without deciding, that a dis- me 
charge did, in. fact, take place. We, 
find, nevertheless, that the employ-. - 
ment of. the applicants was termi: 2 
nated, in one way or another, April. section 110(b) (1) of the Act 
15, “197 1, when the applicants left. 
de mine. after refusing to go back | 


to work at. the request ot Frank ; 


Act.2 Tt was likewise unnecessary : 


for the examiner to delve inte the 


question of whether the discharge. 
was “for just cause. » Again, the only | 


determination which is relevant ; 


under the Act i is whether ‘the. dis- 


charge was motivated by one of the _ 
protected activities above outlined, — 


and not whether it, may have been: _ 
an. unjust, but. unprotected «dis: — 


charge. Section 110 of the Act may | 
“not be broadened to provide relief 
for all unfair or. unjust labor prac-- 


tices, and taay not be used: as a ve- 


hicle for resolving grievances which 
are subject. to. arbitration under.a 
labor. contract. or disputes under . 

a! labor law. he 


We now turn to the matter of the 


:Etcaiminer s Findings a the Evi- | 
dence with i Hespect to Motivation Se 


- Ae = 
Ek nowledge 0 of Respondent a 
On pages 30. and 31. of his dsci: a 


* Congress, te use of the ‘neues. in ‘sub: 2 
“No’ person 


shall discharge’ or. in: any other way dis-- 
-eriminate ee a (emphasis added) declared 


that any: discharge of 2a miner because of the 


protected activities ‘of the miner is discrimi- 

natory. Since Congress has: made such decla-- 

_ ration, as a matter of law the: Examiner's 
comparison of. “discriminatory: discharge”: as 
used in the case.law under the National Labor — 
Relations Act, 29 U.S.C. §§ 151 et seg. (1970), - 

~ with the prohibited discharge under the. Hed-— 

eral Coal Mine Health and Safety Act of 1969 _ 


is inapplicable. His detailed discussion of that 


_ term in his decision is: -eonfusing, as well.as 
irrelevant and immaterial to Ete stipulated - 
issue in this case. ea i 
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| sion, ’ the examiner vind ue flow 


7 ing Findings: » 


87. -Respondent’s management knew, or 


“ had reasonable grounds to believe, that 
Munsey and the. two Scotts were. active . 


in safety matters and had made numer- 
ous safety complaints: to Safety | Coordi- 
nator Gilbert. 


ventilation. and excess dust in the mine; 
and (b) Gilbert transmitted. their. com- 


plaints to the Bureau of 2 Mines, thereby ° 
causing the Federal inspection which oc: . 


curred on February 26, 1971. | 

These findings are erroneous. In or- 
der to sustain his conclusion. that 
the respondent’s discharge of the 
applicants was. motivated by their 


reporting activities, the examiner | 


needed to find that respondent 
-knew or believed that applicants 
had been making or instigating the 
required reports prior to the dis- 
charge. But the direct evidence here 
does not support such a finding, and 
the basic facts established in the 


record do not permit such a finding : 


to be made by inference. 


First of all, the examiner made . 
no finding as to who comprised the. 


management, personnel of respond- 


ent. From.the general testimony ad- - 


duced, we find that such personnel 
were Ralph Baker, the general man- 
ager; : 
superintendent; Fred Coeburn, the 
senior section foreman; and Clem- 
ent Kempton, section foreman. 


There was no direct evidence | 
- whatsoever by applicants that any 
of buch ‘Management personnel. 
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Frank Cochran, the mine — 
to report a condition to Mr. Gilbert 
(Tr. pp. 519-520), 


(19 LD. 


nee that: applieantae had made 
satiety complaints. to Gilbert, and. 
that he in turn made reports to the 
Federal mine inspectors at. any time — 
pr ior to.the termination of appli- . — 

cants’ employment on~ April 15, — 
197 1. On.the other hand, there was __ 


88, Respondent's shaman ache oo direct testimony byt the management 


+ or had. reasonable grounds to believe, that 
(a) the Applicants. had. ‘complained to > 
Safety Coordinator Gilbert in February,” 
1971, after the Applicants attempted a- 
work stoppage on the issue of inadequate. 


personnel denying such knowledge. © 
Fred Coeburn : testified that. he | 
knew nothing about any phone calls 


to Mr. Gilbert by applicants com-. 
_ ~pilaining about conditions. in the © 


mine (Tr. p. 490). Frank Cochran — 


testified that he did not know or | 


believe that Mr. Munsey or the 
Scotts were busy trying to promote 


safety in the mine, that he had had 
two complaints from Munsey about 


air at the face but no complaints 
from either of the Scotts, and that 
he knew nothing about phone calls - 
from applicants to Gilbert request- 
ing that reports be made to Federal 
mine inspectors, until he heard ap- 
plicants’ testimony at the hearing 
(Tr: pp. 485-487). Ralph Baker’s 
testimony was in the same vein, 7.2., _ 
he knew nothing about applicants’ 
safety activities, their phone calls — 
to Gilbert, or the four men coming 
into the mine late (referring to the 
February incident) (Tr. pp. 377- 
379). Clement Kempton did testify 
that Mr. ’} “Munsey was continuously | 


complaining to him about the air, _ 
but that he did not at anytime hear 


Mr. Munsey say that he was going 


The examiner erred by partially 
basing his finding of motivation on 


“reasonable grounds to believe” as 
an alternative to the knowledge or: — 
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belief f requized: to pioinbtt the statu-- 
| discharge. | 

Simple logic rejects the proposition 
that motive can be based wpon what 


tory a motivation for 


a person might have reasonable 
grounds to believe, if, in fact, he 
does not so believe or know. ‘What 
one ought to have known is insuffi- 


~  elent. Furthermore, we find no stat-_ 
vutory. duty or obligation — imposed _ 


| upon an oper ator to ferret out, from 
among his miner- -employees, those 


who may make or instigate reports” 
to the Secretary from time to time 
regarding ‘alleged violations or 


dangers. 

- This is not to say that direct evi- 
dence is the only proper source or 
basis for making required findings 


of fact on knowledge. Such findings, | 


of course, may be ‘premised upon 


- inferences if properly drawn from, 


established facts of record. Indeed, 
motivation for ‘discharge. and 


Imowledge by the operator of the 
protected activities of a mmer may 
frequently be proved only by infer- 
ence, since evidence of motive and 


knowledge. often will. be confined 


to the mind of the. operator. How- 


ever, in employing the use of. infer- 


ences, the factfinder must take care 
_ to adhere to the fundamental prin-— 


ciples of the law of Evidence with 
respect to inferences and particu- 


larly, if an inference is used as an 


ultimate finding. 


For an inference to be le 
drawn, first it must be based upon 
8 precedent. fact in evidence. ‘Sec- - 


ond, the inference must be reason- 
a related to the facts 3 in evidence 


and be a enabled die a ie | 


evidence. Third, the inference that 


is chosen must. be “more probable”. 


than other possible inferences. If 


the inference invelves probability. 


of an ultimate fact, however, the 
chosen inference must be established | 
to the exclusion of all other possi- 


bilities. Although there is no ex- — 
planation in the decision of how the _ 


examiner drew his inferences, it is 


clear that the examiner disregarded _ 


these rules 1 in ema) ances OG : 


and 88. 
With respect to dings ST ne 
88, testimony was elicited by the 


examiner himself, that it was “com-. 


mon imowledge” among the em- 
ployees of respondent’s mine that. 
Applicant Munsey was calling Gil-. 


bert, who, in turn, was éalling: the | 
; inspector (Tr. p. 180), and also that 


“there 1s kind | of a pretty good : 


grapevine in the coal industry.” 


(Tr. p. 466.) Presumably, based up- 


on this thin evidence, the examiner, 


by inference, found that respond-_ 
ent’s management. knew or had “rea- 

sonable grounds to believe” that 
applicants were reporting to. Gil- 
bert, and he to the inspectors. The 
finding of knowledge of respond- - 
ent’s management dealt with a find- 


ing of an ultimate fact and there- 


fore was subj ect to. the third rule 


stated above. As we view the rec- 
ord, it was just as probable that 
the. common Knowledge among the — 


employe ees and any eon Tue 


10 32 C. F. S. ‘Hividence: § 1044 (1964). 
iy, Wigmore, Evidence § 41. (3d ed, 1940) 5 ; 


~ 32 ACI.S., supra § 1044 at §27,- 
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| mors pertaining to. ‘the required : 
knowledge were hever transmitted | 


— toany of the management personnel 
of respondent:..The examiner in- 
dulged in drawing an inference up- 


on the inference, that there was no 


_ break-down in the grapevine as a 


means of communicating knowledge. 
of applicants’ reporting activities, 


which is vital to proving appli- 
- cants’. case. Our. observation — is 


further supported by the direct tes-. 


timony of the management person- 
nel that they had no such knowl- 
edge. The. examiner made no 


. finding as to the credibility of the | 


witnesses whose testimony was in 


; ‘direct. conflict with. the inferences 


— drawn to reach ae 87 and 
» BR 12 


We Ghepetots: rej ject these two 


| findings of the examiner, and find 


. instead, that the Respondent’s man- 
agement did not know of any re-. 
| ports of alleged violations or danger 
made or instigated by applicants 


- prior to April 15, 1971. 
On page 381 of his decision, the 


examiner made-a third finding per-— 
taining to. knowledge, which reads 
- as follows: 


80. Respondent’ management knew, or 


had reasonable grounds to believe, that 
(a) the Applicants onpeece Safety 


42 The Committee reports for. the. A:‘dminis- 
trative Procedure Act state in regard to sec- 


| tion ‘8(b) of that Act, “* * * Where oral testi- | 
- mony is conflicting or subject to doubt of its 


credibility, the credibility of witnesses would 
be a necessary finding if the facts are -mate- 
rial.” Administrative Procedure Act—Legis- 


lative History, $. Doc. No. 248, 79th Cong., 
2d -Sess. 210-11, 273 as cited in Attorney © 
General’s Manual-on ie Administrative Pro- 


cedure nce 86. (10D 
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Coordinator Gilbert about the incidents Bie 
of April 15, 1971; and (b) Gilbert trans- 
‘mitted their. complaints to. the Bureau of — 


Mines, thereby causing the Federal in- 


spection which occurred on April 16, 1971. 
The evidence is undisputed that 


the roof fall incident, 
curred on April 15, 197 1, led to the 


which oc- 


termination of the employment of 


the applicants approximately | at 
noon of the same day, when the. ap- 


plicants had their conversation with — 
Frank Cochran, the mine superin- 


tendent. Applicant Munsey testified 
(Tr. p. 68) that after he talked with - 


Cochran he then called Mr. Gilbert _ 
and told him that “* * * we had been 


fired at the Smitty Baker CoalCom- 
pany, on account of safety.” This 
testimony, as to the time of the 


phone call to Gilbert, is undisputed _ 
and clearly shows . that if appli- 
cants were fired, they were fired _ 


before any report of the roof fall — - | 
incident was made to the Safety Co- a 


ordinator by Applicant Munsey. 


_In light of this evidence, Finding | | 
- 89 must fall, because if applicants 
‘were discharged before the report 


to Gilbert on the 15th of April, such. 
reporting obviously could not have > 
motivated Cochran to fire the al- 


ready dischar ged applicants. 


With Findings 87, 88, and 89 ‘re- 


jected, the examiner’s conclusion 


that applicants proved: their case 


cannot be sustained. Applicants’ 


failure to establish knowledge ofthe © 


reporting breaks the causal chain _ 
connecting the protected reporting 
activity with the motivation for the 


alleged dischar ge under subsection 


110(b) (1) (A) of the Act. 
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| eon oe Tree 
Termination of Employment, 


ae a matter: of. defense the. re- 


-spondent takes the position that 


first, the termination of applicants’ 7 

employment on. April 15, 1971, was - 

~~ the result.of a. voluntary quit, and . 
‘second, even. if the termination is 


- coneidercd” a discharge, the reason 


a therefor. was because: of applicants’ 7 
| refusal to work in‘ the belief that the 


roof was dangerous. 


We find that both fhe: eee and : conclusion — that “refusal to work” ~ 
. circumstantial evidence 3 in the rec- . ) 
ord is conclusive that ‘ ‘refusal to_ 


WOT k” motivated the termination. of | 


_ employment and, at. least, is per- 
~ guasive, that. ne termination ‘was 


the result ofa voluntary quit rather 


than a discharge. - Although as in- 


| dicated above, there is some doubt 
as toa voluntary quit ; for purposes | 
of this: decision, | we assume > a 
discharge: see ow af 

‘The only ‘Giveck: cence ‘that 7 
tends to support the examiner’s . 
conclusion, that the alleged dis- - 
charge was because applicants “had — 

- oe their Union Safety Coordi- 


- nator of singed came violations 


13 The testimony ‘of Arnold ‘Scott “(ar pe 


814-15) is: 3 
[By Mr. Widman] 


. “Q. ‘Were you ready, willing, and able to 7 


ow work on April 15th, 19717 rae eee 
7 AL Yes, | 


4Q, Were you. ready, wilting and: Sie to 


work on April 16th, 19717 
i. Yes. . , * 
“OQ, Did you quit your job? a 
EA, Yes, sir.” vm * n 
- (Italies. supplied) cs 
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~ and dander’ at Respondent's s mine,” | 
is the self-serving, angonrohocaied 


testimony of Applicant Munsey that | 


. they had been “fired: on account of. 
safety. ” Even that testimony leads — 
to conjecture, whether the term | 


“safety” incorporates the protected _ 
activity of reporting violations OF. 


dangers to the Secretary. — 


The undisputed evidence ae re- 
spect to the colloquy that took place. 
on April 15, 1971, between Coeburn 


-and the applicants, and later the 


same day between Cochran and the _ 
applicants, strongly supports the 


was the motivation for the assumed | 
discharge and not any reporting. 
Both the foreman and the mine su- - 
perintendent, before the alleged dis- 


charge was final, tried to persuade — 
the applicants mi return,to work at — 
- the job of timbering, if they did not 
_ want to set jacks. It stands to reason 


if these men, who were certainly — 
part of respondent’s TMaanagement 


personnel, had by design. Be Fag 
a .retaliative and discriminatory 
“measure intended to - penalize the — 
| Applicants for having complained : 

to the Bureau of Mines and to set: . 
an example for other employees not — 
to complain to the Bureau,” as sug> 


gested by the examiner at page 50 © 


of his decision , they certainly would — 
~ not have offered to return | appli- 7 
cants to work at timbering. 


The words “if you are not going — 
to do any work,” which preceded the — 
words, “you might as well get your 


| buckets and go home,” contradict : 
_ any finding that a reason, other than _ 
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refusal iG work, was the mo tivating 
force for the ae discharge: . 
- Finally, under the direct exami- 


nation of his own counsel, Applh- 
cant. Earnest Scott testified as fol- 


lows. (Tr. pp. 247-48) > 


“QQ. F** Did there come a time that 
you were discharged or discharged by the 
Smitty Baker Company® | 
cy: a Yes, sir. 86 
—*Q,. When did that occur? | 
“A, April the 15th. 
“Q,. Of what year? | 
FAL LOL. 
_ *Q. This year? 
“A, Yes, sir. 
“OQ. And what was the reason | you were 
discharged? 


oA. Well, failing to work under ; a Te | 


roof,” 


‘Under veeaiamabombe the one | 


witness testified that he refused to 


work because he was afraid of the 


roof.*4 : 

The spontaneous - 
Earnest Scott to the. foregoing ques- 
tions are certainly persuasive that, 


at least in his mind, the reporting — 


activities did not motivate the al- 


leg: od discharge, but rather that such | 


1 Transcript. page 272 reads in “part as 
follows: | 

[By Mr. Patterson] 
“Q.. The day that you. quit working there or 
the day that you were dischar ged, whichever 


" you want to call it, you didn’t go to work any 
more, go. back to work where they asked you - 


or told you to because you cousidered that 
place too: unsafe to.work in? 
“A. I offered to go back the‘next day. 


«Q. I say the day that you didn’t offer to 
go back, the reason you didn’t offer to £0 
back was because you considered the place 


too unsafe to work? 

. “A, Yes, sir; I was afraid of the place. 
OD And the thing that was unsafe was the 
danger of the roof falling was what you were 
- “afraid of, wasn’t it, am I right about that ?. 

. “AY Right. 9 : 
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‘discharge was motivated by his fail- | 


ure to work because of fear of the 


roof, 


Arnold Scott's aumone under 
direct examination, also by his own 
counsel, was.to the same effect, that 
applicants’ fear of the roof moti- 
vated the termination of their em- 


ployment. (Tr. p. B14.) 


The Board, therefore, finds: and 


concludes that the reason. for the 
3 discharge, assuming a discharge and 


not'a voluntary quit, was because 
applicants - refused to work in the 
belief. that the roof was dangerous. 
Further, we hold that subsection 
110(b) (1) (A) of the Act does not 
prohibit coal mine. operators from 


| discharging miners by reason of the 
fact that they refuse to work. The 
only protected activity under that 


subsection i is the reporting or insti- | 


gating of. reports of alleged viola- 
tions or dangers to the Secretary. 


7 All E Findings of Fact and Conclu- 
sions of Law in the examiner S cleci- 
sion inconsistent with the VIEWS ex- — 


pressed in this Opinion are hereby 
| SAP rey rejected. 


18 3 «qt ae franiently: been stated in. broad . 


: general terms that a party is bound or con-. 


cluded by his own testimony which is favorable 


to the adverse party, unless such testimony 


is later withdrawn, explained, or modified. 
In particular, the view has been. taken in a 
number of cases that if a party, in. his testi- — 


mony, makes a material statement of fact 
nhegativing his right of action or defense, and 


no testimony more favorable appears to con- 
tradict or modify it, he is bound by it, regard- 
less of its. credibility, and his opponent is en- 


titled, to hold him to it and even to demanda = 


verdict or. finding accordingly | as a matter of 
law * * *,? 30 Am. Jur. . 2d Hvidence § 1087 
(1967). 
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ORDER 


| "WHEREFORE, pursuant to a ; 
; author ity. delegated. to the Board of 
Mine: Operations: Appeals. by the ciation from the operation of project 
(8 
CER 4.1(4)), IT Is HEREBY, 


Secretary of the. Interior . 


ORDERED: 


(1) That the Examiner’s Deei- 


sion IS REVERSED, and 
NIED: 
mes E. s. Roc, J re, Chairman, 


‘Dav Dos ANE, uM ember. 


| > i aise Dae, Director, | 
Office of He earings and Appeals and 
4 Ee one Member of the Board. 


smusieninny VALLEY PROJECT, 


UTAH 


: Reclamation Lands: (Genealie pele 
mation. Lands: Leases—Power: Devel- 
opment and Sale 


States and a -water users’ association 
transfers care, operation, and mainte- 


nance of.a reclamation. project to the as- 
sociation and gives it a qualified interest. 
in revenues earned from the operation of — 
project power plants and the leasing of. 


project: grazing and farm lands, the as- 


sociation would be entitled to be made 


whole if use of such lands by the United 
States for a non-project purpose causes 
the association to lose reyenues that are 


- being credited to. it | pursuant. to the 


contract, 


(2) The _ Application: IS. DE- : 


: Reclamation Lands: 


| Reclamation aades Barer aliy-Recla: 7 


mation Lands: Leases—Power: Devel- 
opment and Sale no 


Revenues. earned by. a water 1 users’ asso- 


power plants and the leasing of project 
grazing and farm lands cannot be dis- 
tributed to individual water users either | 
before or after project repayment but: 
must be applied to project purposes, 


"where the United States has transferred 


the ‘care, operation, and maintenance of 
a reclamation project: to the association 
under a contract which provides that 


'. such revenues are to be credited in con-. 


formity. with subsection I of section 4 of 


-. the Act of: peepee 2 5, 1924 Sa U. = C. 


sec. 301). 


Oil and Gas ieases: Generally Oil and 
Gas Leases: Acquired Lands Leases— 
Reclamation Lands: ‘Leases 


Where a water users’ ‘association. was— a 
under a 1940 contract: between the United. 


States and the association. transferring 


care, operation, and: maintenance of a 
reclamation project to the association— 


entitled to make, subject to the approval 
: of the: Secretary of the Interior, oil and | 


gas leases on lands specially acquired. for : 


the project. and to be credited with. the 


revenues therefrom in conformity with 


| SO, . subsection I of section 4 of the Act of 
Sate a contract tenwean: the United ’ 


December 5, 1924 (43 U.S.C. sec. 501), 


Congress did not intend, in enacting the 


Mineral. — Act for Acquired Lands 


of August 7, 1947 (30 U.S.C. sec. 851), 
to: take- es rights. away from the © 
: association. 


sett and — 
Disposal | on | 


Where. title to lands in. a cote aul on 


. proj ject is in the United States, such lands | | 
; or aly fixtures thereon | cannot be sold 
or mort; gaged, either before | or after proj- 


‘ect. repayment, except ¢ as ‘authorized by" ; 
_ Congress. | sae 


ber 7%, ante modified. 
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OFFICE OF THE SOLICITOR | 


To: Copanisstonne OF. 

| . Reclamation. | 

7 Sunszer: SrraWBERRY VALLEY 
_ Prosecr, Uran | 


=< "The Strawbarry. valley ‘Project, 

Utah, was constructed: by the Bu- 
 reau of Reclamation and is being © 
i operated - and maintained by the 


~ Strawberry Water Users’ Associa- 
tion pursuant to the Reclamation 


ccommodate | another | reclamation 


project (the Central Utah Project, r 
Bonneville Unit) and the resultant. 


inundation of project lands, i is the 
Association entitled to compensa- 


tion: for loss of revenues from proj- 
ect: lands that were acquired for the 


benefit of the project by a special 
act of Congress and were subject to 
a contract between the United States 
and the project. transferring to the 


“project. the care, operation, and — 
"maintenance of—as well asa quali- 
- fied Interest 1 in. the 1 revenues from— A, 


"DECISIONS: oF THE "DEPARTMENT. oF THE INTERIOR 


lative. 


ae tends: aa ifs 80, what should» os ; 
- ~ be the basis for computing — oe 
~ gation? : | 


Sol 0 ‘ eo 51 (D em 
0 icitor’ s pinion 360 1 ‘(Decem 9. Can. the ASeenin issue ail x 


and gas leases on such . specially. 


_ acquired lands; and if so, what dis- 
position | should be made of the 


revenues? . ‘ 
3. Can. the ‘Association: sell. or 


mortgage a portion of the project 


electric power transmission system ; 
and if so, what disposition should 


: . be made of the proceeds? 


For the reasons subsequently 4 dis- 
cussed, the answers to the first part. 


of the foregone questions are in the 


affirmative, with qualifications. Be- 


cause of their complexity, the an- = | 
‘swers to. the second part. of the . 
| questions will be deferred. to the | 


| Act of June. 17, 1902 (43 U.S.C. _ subsequent discussion, 


— sec. 891) and the acts amendatory _ 
_ thereof and supplementary there- | 
to. You have requested our views _ 
on the following questions which — 
_have arisen’ respecting the project: 
ee In connection with the enlarge- — 
ment by the United States. of the ~ 


; Strawberry Valley Reservoir to ac- 
project in. 1922. 


_ PAOTUAL BACKGROUND 
This. Strawberry: Valley: Project 


‘was authorized by. the Secretary of. 

the Interior in 1905, pursuant tothe 
Reclamation Act eS 1902.-The Bu- — 
reau. of. Reclamation. began con. 
struction in 1906 and completed the | 


Among the project: lands are 7 
about. BT, ,000 acres acquired for the 
project from the Uintah Indians, as 
authorized by the Act of April 4,.. 
1910 (36 Stat. 269). The full text 
of the 1910 Act, as well as a descrip- 
tion of the other executive and legis- 
decisions that are of 
signficance in answering the fore- 


going questions (including excerpts ~— 
from the three principal contracts 
‘between the United States and the __ 


as awber ty Water Users’ Associa- 


(79 rb, a” 


BB, FS - "STRAWBERRY VALLEY. PROJECT, UTAH 
er | August 8, 1972 sag 


; aa 28, 1926; Novem 


ber 20,1928; and October 9, 1940), 

are set “forth j in the Solicitor’s Opin-- 

— 40n, M-36051 (December 7,:1950).. 

The latter opinion is attached as an 

-. appendix to this opinion and will be 
referred to again in n the subsequent: 


discussion.” 


The 1910 ‘Act ( (36 Stat. 269, 285), : 
I. pertinent — part , Ended 5 as 


: follows: 


— The. Secretary of the Thieri ior is hereby 
a authorized to pay from the reclamation 


_. fund for the benefit of the Uintah Indians 
the sum of $1.25 per acre for the lands 
in the former Uintah Indian Reserva- 


"tion, * * * All such-payments shall be 
-.ineluded in the cost of construction of .. 


Strawberry Valley project to be: reim- 


pursed by. the owners of lands irrigated - - rE beet 
ca . ect, shall be covered by water-right ‘con- 


tracts between the water users and the 


therefrom, all receipts from said lands, 
as rentals or otherwise, jbeing credited 
to the said owners. All right, title, and 


‘interest of the Indians in the said lands 


are hereby extinguished, and the title 


management and. control thereof shall 
"pass to the owners of the lands irrigated. 
from said project whenever the manage- . 
ment and operation of the irrigation - 


works shall so: ‘pass under the terms of 
the Reclamation Act. 


At the time of the 1910 Act, sec- 
tion 6 of the 1902. Act (43 US. C. 
sec, 498) was the provision of recla- 
mation law governing the transfer 
of: management and operation of a 
reclamation project. to the water 
~. users. It provided, i in | pertinent Pere, Zz 


as follows: 


waters of any of the works herein pro- 
vided for, then the management and Op- 


eration of such irrigation. works ‘shall. 
‘pass to the owners of the lands irrigated 


- 


thereby, to be faainta teed at thetr e expense | 
yy under such > form of: organization ‘and 
under such rules and regulations as may | 
be acceptable to the Secretary of the In- 
terior: Provided, ‘That the title to and © 


the » ‘management and operation of...the 


reservoirs and the works necessary | for. 
their protection and: operation shall re- 
main in the Government until otherwise oo 

provided by Congr ess, | ae 


On. December 5,. 1994, hes . 


passed the so- “called Fact Finders’ 
Act, changing the conditions under | 
“which management. and ‘operation. | 
--were to pass to the water users. Sub- 


section G of section 4 of the. latter 
legislation (43 U. S.C. sec. 500) Pro 
vided as follows: | 


‘Whenever two-thirds of the inrigable 
area of any project, or division of a proj- 


United States, said project shall be re- 


quired, as. a condition precedent to re- 


ceiving the benefits of sections * .* * to 
take over,. through a legally organized 
water users’ association or irrigation dis- 
trict, the care, operation, and mainte- 
nance of all or any: part of the project 
works, subject to such rules and. regula- 
tions as the Secretary may prescribe, and 
thereafter the United States, in its rela- 
tion. to. said project, shall deal with a — 


- water users’ association or irrigation dis- 
‘trict, and when the water users assume 
control of a. project, the operation. and — 
maintenance - charges for the year: then | 

- current shall be covered into the construc- 
tion account to be repaid as part of. the 


construction repayments. 


~ Although the owners of the inde . 


ee & [wyhen ie? payments ‘ictisbd tigated from the Strawberry’ Val- 


“by this Act are made for the major por- 


oe ~ ley Project: had not made the pay- 
~.. tion of the lands irrigated: from the 


ments required. by the 1902 Acti in 

order for management: and opera-— 
tion of the project to pass to them, 
| they. did meet the. conditions 3 in: a the a 
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1924 Act for taking over “the care, 
; ‘operation, 
- Strawberry Water Users’ “Associa- 
tion was organized under Utah cor- 


poration law for this purpose;: and 


‘a contract was entered into on Sep- 


tember 28, 1926, between the United | 


' States and the Association i in which, 
- among other things, the United 


States Le" reed to transfer to the As- a 
sociation care, operation and main- 

7 tenance | of the project. (with certain, 
| exceptions not here pertinent). The 
lands acquired pursuant to the 1910 
Act were designated as “watershed” 
 Iands and were expressly included 
as part of the project. In addition | 
to the watershed lands, the project. 


“included other lands which had been 


acquired or withdrawn from the 
public domain for the benefit of the 
project. Under the. contract, title to 
‘none of this. property was to ee 


‘to. the Association,” 
| Although. article AL. of the 1926 


| contract, provided that. care, :opera- — 
‘tion, and maintenance of the “en- _ 
_ tire” project: was transferred to the 


~ Association and article 22 provided 


_ that | ‘revenues from. the -watershed . 
lands (those. acquired | pursuant to 
the 1910 Act): were to be ‘collected 


by the Association and credited pur- 


suant to. ‘subsection T of the 1924 
“Act (43 U.S.C, sec. 501), article 22 
also provided—in seeming: contr a- 


 diction—that “title, management, 


and control” of the watershed lands | 


were not to pass.to. the Association 


‘under the 1910. Act ‘until at. least, 51 
| ‘percent of. the proye ject. construction | 
costs had been paid to the United. 
‘States. This seeming contradiction - 


"DECISIONS, or THE DEPARTMENT OF THE INTERIOR ‘ 


and maintenance. The | 


“paid, ° 


[79 1D. : 


was diaied up > by a N ovember 20, 
“1998 amendment which provided c 
that although 51 percent of the proj- — 
ect. construction costs: had not: been » 
‘care, operation and mainte- 
nance (management and control but. 
‘not title)” of the watershed lands 
would be transferred to ) the Asso- 
ciation. 


On Otebene 1940, ihe Tea” 


States and the Association entered 


into a new contract; superseding the 


1926 and 1928 contracts. The United | 


States extended the time for pay- | 


“ment by the Association. of unac- 
‘crued balance$ on various repay- 
The lands for- 
‘merly- designated aS “watershed? ao 8 
Jands- were thereafter to be called 


ment ‘obli gations. 


“erazing” lands. Management and 


| control: of said lands, as well as care, 
“Oper ation, and maintenance of the 
pro] ject, were to remain. in the Asso- 
ciation, ‘but title to the grazing — 
lands, aS, well as all other works and. 
“property | transferred. to the Asso- 
ciation. for care, operation, . and 
-maintenance, was.to be retained by 
the United States. until otherwise 
provided by Congress. Revenues 
from the grazing lands and the Gov- 


ernment’s investment in the power 


system: were to be. credited. to the _ 
water. users. In, conformance with 


subsection I of the 1924 Act. Sub- 


section I pr ovided as foliows: 


“Wheney er ee water users take over 


the care, operation, and maintenance of . 
ee: project, Or a. division of a project, the 


total. accumulated net ‘profits, as. deter- 


mined by the. Secretary, derived from the» 
operation of project. power plants,. leas- 
ing of. project grazing and farm > lands, 
and the sale or, use of town, sites shall. be 


88]... >, . |. STRAWBERRY. 


|  Gredited. to the construction charge. of 


 . the project, or a division thereof, ‘and 


thereafter - the. net: profits. ‘from. such 
sources may ‘be. used by the water users 
to be. credited annually, first, on account 
of project construction charge, second, 
_ ort account of project oper ation and main- 
tenance charge, ‘and third, as the water 
users may direct. No distribution to indi- 


vidual water users: shall be made out of 


any. such. profits before all. obligations to 


the Government shall. have been fully. 


paid. 


“The: 4940 eoanck: ie eeovided 


| that the Secretary. would retain su- 


pervisory authority over. the. proj- 
ect. Thus, the. Association . could 


~ make, no substantial change in any 
of the project works without. first - 


- obtaining the written consent of the 
Secretary [art. 14(c)]; the -Asso- 
ciation could make ‘no contract af- 
fecting the proj ject: unless approved 
by. the Secretary (except for the 
- usual: labor, equipment, supplies, 
and services in connection with op- 
eration .and maintenance). [art. 


14(f)}]; all contracts for the sale-or | 


lease‘of power or power privileges 


were to be upon terms and condi- 
tions and at: rates approved. by the 
. Secretary; and no additional capi- 


tal investment was'to be made by 

the Association in the power system 
_ wtiless approved by the Secretary 
(art, 21); and the. United States 

could take back and operate and 
maintain all or any part of the prop- 
erty and works title to which was 
inthe United States if the Secretary 
~ found thatthe Association was in 

default. or operating the. project or 


any part thereof in “violation of the. 


co contract are 24). 
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ee 


1. Compensation to Aesctiin: for | 
use by Urated States of — = 
_ acquired lands 


The 1940 contract Pre raney the 
1996 and. 1928 contracts. It also re- 
defined stich rights as the Associa- 


tion might have had under the 1910 7 


‘Act. The Association agreed to take E 
something less. than. Bt would. have | 
had ther eunder— —for one. thing, by | 
Iéaving title “in the United’ States — 
until otherwise provided by Con- 
gr ess. In r eturn, the Association 
acquired rights under the 1940: con- 
tract that it would not have: had un- 
der the 1910 Act—for one thing, an 
extension of the time: for the “Asso- 
ciation’s oblig ation to repay the cost 
of construction. Thus supported. by 7 
adequate consideration, the 1940 
contract was effective to modify the 
rights that’ the water users might - 
have had under the 1910 Act. The - 
purpose of the Act was to define the 
rights of the water users in the spe- 
cially acquired lands; it was not to 


limit the Secretary’s contracting-au- | 


thority under reclamation law. Ac- — 
cordingly, the. Secretary had. the 
authority and. the Association was. 
competent, , to. contract. swith: respect ; 


to such rights. ' 


By the same token, the 1940 con- 
tract was effective to bind the Secre- : 


tary .to. the bargain | he had made. 


with the water users. Part of that 
bargain was that the Association. 
would have a qualified interest in _ 


the revenues from leasing the. speci- 


ally gees oo (designated : as 
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| ne? ands in ike ‘contract). 
- and from the Government’s invest- | 


ment. in the power system. Article 
22 provided as follows: : 


Annual credits to project us ats 


for all or any part of the profits realized 


from the grazing lands and the Govern- ~ 


ment’s investment in the. power system 
shall. be pro rated equally to each acreé- 
foot of the water that has been sold from 


the project water supply : Provided, That, 


_as.to. water sold from the water supply 


of the project during the year for which 


eredit is being given, credit. shall be given 


only for that part of the year from the- 
- date of the sale of such water. Credits: So- 


: given to project water users. ‘shall con- 


~ form to. the requirements ‘of Sub- section I | 
of: Section 4 of the Act of. December Ey 


— -1924 (48 Stat., TOL). 


Within - thirty: days after the. end. a 
Pan calendar ‘year, the Association shall 
detailed 
statements concerning the operation. Of | 
and profits from. the grazing lands and_ : 
power eee for one Preceding calendar 


submit to the United. States 


year. 


7 control of the grazing. lands. Or power 


: . system or both. as permitted under Ar-) 


ticle 34, profits apportionable to the Asso- 


7 ciation’ s investment in the power system = 
shall be accounted for as directed by the | 
. Association, but. other. profits, as deter-.. 


mined by ‘the Secretary after the end of 
= each calendar year, shall be eredited an- 


nually to the project water users and to 


the Association’s obligations to the United 
States in the manner to be determined by 
the Secretary, but not inconsistent. with 
_ the provisions of ‘Subsection, I of the Act 
of December 5, 1924, 


As under the 1910 Act, the water 


users are to be credited with reve- 
-nues from the grazing lands; but the 
_ credits are to be given in the manner 


prescribed by subsection I. U nder_ 
_ subsection J, revenues are to be — 
- eredited annually, applying them 


"DECISIONS OF THE ‘DEPARTMENT: OF: THE INTERIOR 


In the vent ae Unitea States resumes: 


| ‘Aiee to ‘the ‘santa obligation of the 
Association for. repayment of proj- 
ect construction charges; second,to 

the annual obligation of the Aes - 


ciation for the payment of: project 

operation and maintenance charges; 
and third, for such purposes as the 
water users.might direct. That the 
water users havea contractual mnght... 


to collect such revenues and have 


them applied in the foregoing man- 
ner is confirmed by the provision in. 


article 22 that in the event the | 
United States were to resume con- 
_ trol of the grazing lands or power 
system pursuant to article 84 (be- 
‘eause of a default by the Associa-. — 
_- tion), such revenues would continue 
to be credited annually ina. manner 


not inconsistent with subsection I. 


- Therefore, if the United States 
- uses part of the grazing lands for a. 
- non-project-purpose (such astheen-  _ 
_largement of the Strawberry Valley 


Reservoir to. provide additional 


storage capacity to be used in con- 
nection with the Central Utah Pro}- 
-ect,: Bonneville - 
; Ace aia loses revenues that are 


Unit) and the ; 


being credited pursuant to subsec- 


‘tion I, the Association would be en- 
titled to be made whole for the loss 


of such revenues. However, because 
of the supervisory role retained by 


the Secretary respecting the care, 


operation, and maintenance of the 


_ project, the Association would. not 


be entitled to compensation for any 


losses of revenues for uses. of proj- 


ect land that the Secretary deter- 


mines are ome with Pro} ject 
. purposes. | 


Since there is no contrary direc- 


| tion under either the 1940: contract 


| 9 LD. re 
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or subsection J, the revenues from 


+ the. grazing lands and the Govern- 


- ment’s investment in the power Sys- 


3 tem would. continue ‘to be credited 


after repayment of project construc- 


-tion costs in the same way as they. 
had. been credited ‘before. They - 


would, of course, no longer be re- 
quired to be credited against con- 
— struction charges, but they would be 


available for payment of operation 


and maintenance charges and as the 


water users directed, subject to the 


limitations discussed below. In 
reaching. this conclusion, we also 
find. that the Strawberry Valley 

a Project i is expected from the appli- 

cation of the Hayden-O’Mahoney 
Amendment: (Act of May 9, 1938, 43 
U.S.C. sec, 3892a). Tf applicable to 
‘the Strawberry Valley Project, the 
“Hayden-O’Mahoney: : Menendiiant 
would have required that net power 
revenues from the Government’s i in- 
a vestment in the: po wer system. be 
deposited in the Treasury after such 
investment had been repaid, instead 

of continuing to be available for dis- 

E position under subsection I, as pro- 


. = vided in the 1940 contract. 


~The Hayden-O’Mahoney Amend- 
3 ment provided, in Poe part, as 
3 follows: | i. 7 


AN. moneys received by the United | 
a States in’ connection with any irrigation 


projects, . including. the incidental power 


features thereof, constructed by the Sec- 


_ retary of the Interior through the Bureau 
of Reclamation, and financed in whole or 


110 ‘the extent that the Novembe: 14, 1968 


- memorandum of the Associate Solicitor; Recla- 


--Mnation and Power, to the Regional Solicitor, 
-Salt/ Lake’ City, on a related subject is in- 
consistent. with. this conclusion, a is. super- 

seded by this opinion. “7 


: é 


in part with moneys heretofore or: iene 


after appropriated or allocated therefor a 


by the Federal Government, shall. be coy- 
ered into the reclamation fund, except in 
cases where provision. has been made. by 
law or contract for the use of such reu- 
enues for the benefit. Of. users of. water 
from. such project: - Provided, ‘That after 
the net revenues derived from the. Sale. 


‘of power developed in connection. with. 


any of said projects shall have repaid. 


those construction costs of such projects — 


allocated to power to be repaid by power 


-Tevenues therefrom and shall no longer be _ 
required to. meet the contractual obliga- — 


tions of the United States, then said. net * 
revenues derived from. the sale of power . 
developed in connection with such. project 
shall, after the close of each fiscal year, 


be transferred to and covered ‘into. the — 
General Treasury as’ “miscellaneous. Tes. 


ceipts’’ aoe Sr ‘(Italics added.) bas _ 
“When, . the Hayden-O’Mahoney 


legislation was proposed in. Con- 


gress, it gave rise to correspondence” 
between the Association and the Na- | 
tional Reclamation . Association: 

(NRA) and between NRA and the 
Bureau. of Reclamation.. Ina 
March 30, 1938 letter from the As- 

sociation. to" NRA, the “Association 
expressed its. concern, stating its un- 
derstanding that “when the project _ 


construction costs have been repaid 7 


in full to the United States all:-ben- _ 
efits from the “Strawberry Valley 
Project will accrue to the: water — 
users thereunder.” NRA sent a copy 
of this letter to the Bureau of Rec- 7 
lamation, and in an April 2, 1988 _ 


response from the Bureau to. NRA, | 
the Bureau pointed out that‘nothing | 


contained in the proposed: legisla- 
tion would. impair any rights that 


the Association. had. under’ its con-. 


tract with the United States. As Ms 
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| Petrie introduced, the bill had 


not contained the exception noted : 


in br ackets in the foregoing excerpt 


_ from the Amendment. The italicized 
material was added following the ~ 
_ referred-to correspondence in Ghise 3 
to assure the Association and other 


water-user organizations that the 
Amendment was not intended to 


apply to cases where contrary ar-— 
—Yangements had been’ made by law 
or contract. Since the Strawberry 
Valley Project came within the lat-— 


ter category, the exception was, in 


our opinion, effective not only to 


preserve the Association’s rights ‘to 
the power revenues as they. existed 


prior to the 1938 enactment of the 


_Hayden-O’Mahoney Amendment 
but also to enable the Secretary to 
continue to recognize such ri ights 3 in 
the 1940-contract. | 


_ However, we have to sole oe sub- | 
section I to determine what the As- 


sociation’s, rights are under the 1940 
contract, and we read subsection I 
as prohibiting distributions of: proj- 


ect revenues to individual water 
users, both before and after project 
repayment: Before project repay- 


_ment, the prohibition i is express, the 
last sentence of subsection I stat- 


‘ing: “No distribution to individual 


‘water users shall be made out of any 
“such profits béfore-all obli gations 


to the Government shall have been: 

fully paid.” Although it has been 
argued that a provision such.as this, - 
expressly. prohibiting distr ibutions fe 


_ to individual water users prior: to 


project: repayment, implies an au-. 
thorization to make such distribu-| 
tions after project repayment, we’ 
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dé ist believe that is what Crise 
intended. When Congress. enacted _ 
subsection I in. 1924, it was—as the 
legislative history oe the 1994 Act 
bears -out—preoccupied with | the 
problems of administering such 


projects-in the period prior to re-. 


payment. Accordingly, no positive 
inference can properly be drawn 
from the failure to extend the pr O- 
hibition against distributions to in- 
dividual water users to the period 
following repayment. | ae 

In fact, Congress subsequently ex- “2 


pressly nepated: such an inference by 


the Act of July 1, 1946, 16 U.S.C. 
sec. 825t, which provided that: “No 


_ power revenues on any project shall 


be. distributed as profits, before or 
after retirement of the project debt, 
and nothing contained in any pre- 


vious appropriation Act shall be 


deemed to have authorized: such - 
distribution: Provided, That the 

application of such revenues to the 

cost of operation, maintenance, and _ 
debt service of the irrigation sys- 
tem of the project, or to other pur- 
poses: in aid of such irrigation 


system, shall-not be construed to be 


such a distribution.” The report 


(No. 1434) of the Senate Committee 


on Appropriations, 79th Congress, 


‘Second Session, on the bill (H.R. 
6335) which Gecaine the 1946 Act 


stated that-the legislation was “de- _ 
claratory of existing law” and that | 
it removed any doubt as to the in- 
tended effect of subsection I. “It is 
the intent of the reclamation laws”, 
the report continued, 


project purposes and not distribute a 


“that the 
| power revenues shall be applied for 
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as pr srofits to any audividaal before 


or after the United States has | been 
repaid its investment.” 
- The 1946 Act actually has a, det. | 
ble significance. Not only does. it. 
make clear that under subsection. I 
power revenues are not to be dis- 
tributed. to individual water users: 
it also confirms 
that revenues subject.to disposition — 
under subsection. I may be applied. 


- after repayment; 


to project purposes after project re- 


payment instead of being deposited. 
in the General Treasury as would. 
otherwise have been required by the 
Hay den-O’Mahoney Act. A proj 


ect purpose would, in our opinion, 
be any expenditure. reasonably re- 


lated to the project, including op- 
eration and maintenance and capl- 
tal investments for. the. replacement, : 
and a aa of 


improvement, 
project. works. 


Congress. was’ in the 1946 Ag 

‘ addressing itself only to power reve- 
nues, since. they were the most con- | 
spicuous source of project profits ; a 
only rarely do the revenues ftom _ 
- grazing lands offer. prospects for 


o substantial revenues. However, the 


same policy that prompted the pro- 
hibition against distributions to in- 
__ dividuals of profits from power rev-_. 
 - ehues would apply equally to profits | 
- from revenues from. grazing lands. — 
In the light of such a clear state: 
ment of Congressional policy, we | 
not sanction distributions . 
to individual water users of profits 


could 


from grazing lands or ‘power opera- 


tions, either before o or r after pro) ject 


- repayment. 7 
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2 Oil and gas leases ae - 


The authority of the Association’ 


to issue oil and gas leases on the ~ 
jands acquired for the Strawberry | 
Valley Project by the 1910 Act was. 
discussed and affirmed in the So- 
licitor’s Opinion, supra, a copy of — 
which has been appended hereto. - 


We concur with the conclusion in 
that. opinion that the Association . 


can issue oil and gas leases on such | 
lands and that the revenues from 
the leases are to be applied in ac-. 
cordance with subsection I of the 
1924. Act. The restrictions that are 


imposed. under subsection. I on the 


disposition of revenues from the 
leasing of grazing lands and from’ 
the Government’s investment in the 
power system (which were dis- 


cussed above) would also apply to | 


the disposition of revenues from oil 
and gas leases on the grazing lands. ae 


‘The following qualifications | 
should be noted with respect to the 
1950 opinion: 


1, The opinion does. not refer to 


the continuing supervisory authori- 
ty of the Secretary (the details of 


which were discussed in an earlier 
part of this opinion) over all as- 


pects of the Association’s care, op-._ 
eration, and maintenance of. the | 
“project. The. most ‘significant as- . 
pect of the Secretary’ Ss supervisory. 


authority affecting oil. and gas | 


leases would be article 14.(f) ofthe 


1940 contract precluding the Asso-. 
ciation from making any contract 
affecting the project unless ap- 
proved by the Secretary (except for 
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: the neual labor, equipmient, supplies, 


and services in connection with Op- 


eration and maintenance). 


_ 2, The opinion states. thee the . 
“beneficial” interest in these lands — 
is vested 3 in the owners of the lands 


ir ‘rigated from the Str awberry Val- 
ley project. Although the water 


users clearly have an interest in 
these lands, they do not, in our 
opinion, have a “beneficial” interest. : 
The 1910 Act did not contemplate 
that “title, management, and con-- 


: trol” would pass to individual water 


users, but to some “form of organi-— 
zation and under such rules and. 
regulations as may be sevepiable to- 


the Secretary of the Interior,” 


conformance with ‘section 6 of tha: 
Reclamation Act of. 1902. Nor does, 
~ property (including the power sys- 
tem) as. of the time of the 1940:con-. 


the Association—as the. form of or- 
ganization contemplated by the 1902 


Act—have a “beneficial” interest in. 
these lands, ‘in the classic. law- of- 
trusts sense. Whatever its rights : 


might have been under the 1910 Act, 


~ those rights. were re-defined i in ithe 9 


| 1940 c¢ contract. 


| 3. ‘Sale or mortgage of portion of | 


pr oject electric. power transmis- 
ston system 7 . 


ome answer to the question of : 


: whether the Association’ can sell or 


United States. If it Is, the property 


~ eannot be sold or mortgaged with-_ 
out Congressional approval. If title 
is not in the United. States, it can. 
_ be sold or mortgaged by the Asso- 
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satin ibieet is he Secretary . 7 


_ supervisory authority. 


Article 23 of the 1940 contract 


provided that title to all works and 
‘property which were transferred to 
the care, operation, and mainte- - 
- nance of. the Association by the 
1926 and 1928 contracts and “such | 
property as has been added to the: 
project works, including additions _ 
to the power system,” wasto remain — 
in the United States until otherwise 
provided by Congress. Article 21. 
~ provided that no additional capital, | 
investment was to be made in the 


power system without the approval i 
of the Secretary. — oe . 


We read the foreboniee provisions | ; 
-to mean that title was reserved in 


the United. States to all project . . 


tract, but title ‘was not. reserved in 


the. United States to such additions | 
to the project (including additions | 
to the power system) as were made 


after the 1940 contract, ‘unless the . 


additions became fixtures on lands 
arn |: which title was in the United — 

States or unless it was. expressly a 
provided 3 in connection with an.ap- 


proval sought from the ‘Secretary 


under article 21 that title would re- 
main in the United ‘States, Accord- | 
_Angly, when in 1942 the Secretary © 
mortgage a part of the project elec- 
tric power transmission system. de- 
pends: upon whether title is in the 


approved construction ‘by the Asso- 


ciation of the Payson power plant 
and appurtenant distribution facili- 

ties, title to these additions to the 
“power, system was. expressly re- 


served in the United States..Such an. 


_ express reservation would have 
been unnecessary if the 1940. con- | 


a “ cm oar “STRAWBERRY “VALLEY PROJECT, UTAH ; 
eee ee August 8 1972 ee 


tract ee already ees: title in 


the United States to such additions 


: to the power system. | 


This conclusion is_ contiemed by. 
noting the following changes from 
the 1926 to the 1940 contracts that. 
_ pertain to the power system:. 
~ 1. Article 23 of the 1926 contract — 
made. additions to the power system 


expressly subject to article 18; and 


article 18 provided, among other 
| things, that title to all. improve- 
"ments in the project works were to _ 
be in the United States. Unlike ar- 
ticle 28. of the 1926 contract, the mortgage of a part of the project 
transmission system in which the. 


parallel: provision in the 1940. con- 
tract (art. 21) does not make addi- 


tions to the power system expressly 

5 subject to the provision in the 1940 | 

~  gontract’: [art. 14(c)] which is 

2 an parallel to article 13 of the 1926 
eee contract. | 


2. In addition to a. general provi- 


ae Ld sion in. the. 1926 contr act dealing 


ae with: title to project. property (art. 


1). the 1926 contract also contained 
c= separate provision, specifically re- 
-. . serving title to the power system in» 
the United States (art. 23) ; whereas _ 
the 1940 contract does not treat sep- 
arately the i issue of title to the power | 
system. but treats it together with 
title to Project property in. general | 


(art. 28). 


If title to a “part: of. the. project 
‘transmission system is not in the 


- United States and it is sold or mort- 


; | gaged. by the Association, with the. 
- Secretary’s approval, the proceeds _ 
should be disposed of in a manner ~ 
oe | consistent with the manner in which 
-. the Association could have disposed 
ce - of the, project 7 revenues used to in- 


. vest | in | such portions of che trans- 
mnission system. As we pointed out 
~ earlier.in this opinion, under sub- 
section I the Association could have 
used annual | ‘project. revenues—in 
excess of the amount required tore- | 
pay ‘the project’s annual con- 
‘struction. charge and the project’s 
annual operation and maintenance © 
-charge—for.investment in the proj- 
— ect. transmission system. However,’ 
‘since those revenues could not have 
been distributed to individual water 
“users, the proceeds of the sale or — 


revenues had been invested simi- — 
larly could not be distributed to in- 
dividual water users. On the other 
hand, if the funds invested in such | 


_ part of the transmission system | had 
not been subject: to the restrictions 


of subsection I,’ the Association 
could dispose of the. proceeds as it — 


| wished, In a case where the sources 


of the investment funds are mixed, 


the proceeds should. be allocated. 
proportionately, - | 


The. conclusion that the Agsoet “ 
tion may—sub} ect.to the restrictions 
discussed albove—dispose of the pro- 


ceeds of a sale or mortgage of prop- . 


erty to which it has title is con- 


hi sistent with - our. opinion in the 
| Weber River case, where title to.the 
property in issue was not in the 
Weber River Water Users’ Associa-_ 
- tion but in the United States. In re- 
sponse to a proposal to grant. a 


perpetual easement. over the prop- 


erty to the Utah Highway Depart- : 
ment in.exchange for a lump-sum | 
_ payment,. we. advised Weber. River - 
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on May 08, 1969, that fie pr ae 
would have, to bi deposited in the 
reclamation fund of the Treasury 


to the credit of the project. This 


was necessary ‘notwithstanding that 
- Weber River had already fully re- 
paid the Government’s investment, 
which included the cost of anne 
the proper ty. | 
Although the water - users may 
under subsection I dispose of -an- 
nual revenues from the leasing of 
project: grazing and farm: lands, it 
is Congressional policy—as mani- 


: fested in the Act- of February 2, 


‘1911, 43 U.S.C. sec. 374-that the 


| proceeds of the sale of proper ty ac- 


. quired for'a reclamation. project be 


deposited in the reclamation fund | 
of the Treasury to the credit of the 


project. In the Weber River case we 
‘concluded that transactions of the 
kind ‘proposed—involving — the 
; granting of long-term easements or 
leases in exchange’ for lump-sum 
payments—were qualitatively more 
closely related to a sale than to the 
kind of leasing contemplated bl 
subsection Te. -* 
After the proceeds of | such a 
transaction have been deposited in 
the Treasury, it would be up-to Con- 
_ gress to decide whether and when to 
‘appropriate the funds to the dis- 
posal of the water users. Since the 
decision of whether and when to 
transfer title of project property to 


the water users after project repay- 


ment has been reserved to Congress, 
it is appropriate that the decision 


_ of whether and when to give the. 
water users the proceeds of what 
_. would in substance be a sale of proj- 


ect property should similarly be re- 


OF THE DEPARTMENT OF THE INTERIOR | 


| [79 LD. 


Semen to Congress. Otherwise, the 
water users could circumvent the 


reservation of title to proj ject prop- 
erty in the United States by grant- ae 


ing long-term easements or leases in| 


ioscan for lump-sum payments. _ 


MircueLt Mernicu, — 


= Solicitor. * 

‘M-36051_ i. ren or 

i ener: is 1950 | 
To: Tus - Dirncror, 


BuREAv OF 
~ Lanp ManaGeMENT. - 


Supsner: Or ann Gas Luaszs on 
LAND IN THE STRAWBERRY 

Vatitey  §RecLamarTion 

| Prowzecr. : a 


‘This responds to your request for 


my opinion on two questions con- 
‘cerning five noncompetitive oul and. 


gas leases issued by the Depart- | 
ment pursuant to section 17 of the 


Mineral Leasing Act of 1920, as a 
amended, 30 U.S.C. sec. 226 (1946), 
on certain land in the Strawberry eS 


Valley reclamation project. : 

The land included in the five 
leases is situated in the Uintah Val- 
ley, Utah, which was ‘set apart in 


1861 asa permanent reservation for ~~ 


Indians.2 By the Act of May 27, 
1902 (32 Stat. 245, 263), the Secre- 
tary of the Interior was directed to 


allot land in the reservation to the | 


Indians prior to October 1, 1903, 
“on which date all the unallotted 


lands within said reservation shall __ 
be restored to the public domain.” 


1 Salt Lake City 068640-068644, inclusive. 
'. 2 Presidential | Proclamation | of October 2. 


1861 (1 Kappler 900) ; ; Act of May 3, 1864 
(13 Stat. ae | 
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" By subsequent Acts,? ‘the time for 


; opening the unallotted lands to pub- 
jie entry was extended from Octo- 


ber 1, 1903, to March 10, 1905. Fi- 
nally; by the Act of Mar ch 8, 1905 
- (33 Stat. 1048, 1069), it was pro- 


- vided that the time for opening the 


- unallotted lands to public entry 
would be extended to September 1, 
1905, unless the President should 
determine that the lands could’ be 

- epened to entry at an earlier date. 


- The 1905 Act also provided that the. 
-unallotted lands should be opened 
to entry by proclamation of the. 


President, and “That before the 
opening of the Uintah Indian Res- 
ervation the President * * * may 
= also set apart and reserve any reser- 
_ voir site. or other lands necessary to 


| conserve and protect the water sup- 


ply for the Indians or for Shee 
agricultural elke tee oe 
, (3 Stat. 1070). 
>» “In accordance with the 1903 ihe 
the President issued a pr oclamation 
on July 14, 1905 (34 Stat. 3119), 
| ‘opening to entry on August 28, 1905, 


- ; all unallotted lands in the reserva- 


tion, except such land as might be 
reserved for other purposes by that 
date. On August 8, 1905, the Presi- 
dent; issued a second proclainbtion 

.(84 Stat. 3141), which withdrew 
certain land in the reservation “for 
reservoir site necessary to conserve 
the water supply for the Indians.” 

-This'proclamation was modified on 


_ August 14, 1905, by a third proc-_ 
lamation (84 Stat. 3143), which re- 


‘ @Aet of: March 8, 1903 (32 Stat. . 982, 
998); Aet of April 21, 1904 (88 Stat, 188, 
207). ue 
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duced the area of ‘nd previously . 
withdrawn to a total of 60,068.51 
acres. The withdrawn land included 
all the land which 1s embraced i in 
the five oil and gas leases now under i, 3 
consideration. | 
Subsequently, on. » May 18. 1907, 
and November 12, 1909, a. total of 
56,868.51 acres of withdrawn land : 
were lncluded in two first-form rec- © 
lamation withdrawals made by. the 


Secretary of the Interi ior pursuant. - 


to section 3.of the Reclamation Act 


of June 17, 1902, 43 U.S. C. sec. 416 
(1946), for the benefit of the Straw- 7 
berry Valley project. These with- 


drawals included all the land con- 


tained in three of the five leases _ 
presently under consider ation, and 


part of the land. included In the 
other two leases. The remainder of | 


the leased land with. which we are 


concerned -1s comprised within the | 
3,200 acres which were withdrawn | 
by the President’s proclamation of 


August 3, 1905, as. modified by the 


proclamation of August 14, 1905, — 
but which were not affected by the — 


reclamation withdrawal orders of 
1907 and 1909. a 


Following the: ‘two reclaanton: 


withdrawals, Congress passed the 


Act of April 4, 1910, which pro: 


vided in part as follows: 


That the Secretary of tie Tutetion is 


hereby authorized to pay from the rec- 


lamation fund for the benefit of the 


Uintah Indians the sum of one dollar 
and twenty-five cents per acre for the “ 
lands in the former Uintah Indian Reser- 


vation, in the State of Utah,, which. were 
set apart by the President for reservoir | 
and other purposes under the provisions 


of the Act approved March third, nine- | 


_ ‘Congress. 


a 256. | 


. Yaw hundred and five, chapter fourteen 7 
hundred and seventy-nine, and . which © 


were by the Secretary of the Interior 
withdrawn for irrigation works under 
the provisions of the Reclamation Act of 
June seventeenth, nineteen hundred and 
two, in connection with the reservoir for 


the Strawberry. Valley project. * * * All- 


such payments shall be included in the 
cost of construction of said Strawberry 
. Valley project to be reimbursed by the 


owners of lands irrigated therefrom, all 


receipts from said lands, as rentals or 
otherwise, being cr edited to the said own- 


ers. All right, title, and interest of the > 
Indians in the said lands are hereby ex- 

tinguished, and the-title management and. 
~~ control thereof shall pass-to the owners — 

of the lands irrigated from said project: 
whenever the management, and operation 
. of the irrigation works shall so pass un-" 
“i der the terms of the Reclamation Act, 


(1948), which reads as follows: : 
‘That the Secretary of the Interior ; is 


‘ hereby” authorized and directed to use 
the reclamation fund. for the operation 


and maintenance of all reservoirs and 
irrigation works | constructed under the 


provisions of. this Act > Provided, That. . 
: when. the payments required by. this Act 


are. ‘made for. the major portion’ of the 
lands irrigated from. the waters of any 
of' the works herein provided for, then 
the management and operation of such 


_. irrigation works shall: pass to the own- 
ers of the lands irrigated thereby, to be . 


maintained at their expense under such 
form of organization and under such 
rules.and regulations 4s may be accept- 
able to the Secretary of the Interior: 
Provided, That the title to and the man- 


agement and operation of the reservoirs 


and the works necessary for their pro- 


‘tection and operation shall remain in the. 


Government until oeuerwS provides by 
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“A short time later, on October 20, 


1910, the Secretary of the Interior | 
withdrew for the use of the Straw-_ 


berry Valley project the remaining - 
3,200 acres of land which had been 
reserved. by the President in the 


_proclamations of August 3 and 14, 


1905. Thus, all the land withdrawn 
by the President was subsequently 
included by the Secretary. of the 
Interior in reclamation withdraw-. 
als made for the benefit of the 


Strawberry Valley project, and-all — 


the land in the five oil and gas leases 


with which we are concerned. is in- 
eluded in the overlapping with- 


drawals. However, only the land 


included — in the reclamation with- 


. drawals of 1907 and 1909 (i.e, 56,- 
~The last sentence in. this quoted 


oa portion of the 1910 Act apparently | 
_ referred to section 6 of the Recla- 
mation Act, 43 U, S.C. sees. 491, 498 


868,51 acres) was affected by the . 


| Act of April 4, 1910. 


Thereafter, Congress pasa the 


Act of December 5, 1924, section 4 — 

of which is known as the Fact F ind- 
ers’ Act (43 Stat. 701). Subsection 

G of section 4, 48 U.S.C. sec. 500 © 


(1946) , provides that: whenever 


- two-thirds of. the irrigable. area, of - . 
a reclamation. project. shall be cov- :. 
ered by water-right contracts be- | 


tween the water users and the 
United States, the project shall be 
required, as a condition precedent, 
to receiving the benefits of the Act, 
“to take over, through a legally or- 
ganized water users’ association or 
irrigation district, the care, opera- - 
tion, and maintenance of all or any ~ 
part: of the project works, subject 


to such rules and regulations as the — 
Secretary may prescribe * 


aoe 99 


subsection I of section 4 (43 U.S.C. 


see, 501 (1946), provides that when- 
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‘ever. the aisk: users. las over. ‘the 


-_eare, operation, and.maintenance of 


_a@: project,, the. net profits. derived 
. from the operation of project power 
: ‘plants, | “leasing. of project. grazing 


am and farm lands”, and the sale or use 


— ,of townsites shall be.credited to.con- 
_. struction charges, opera and 
maintenance, charges, etc... . 


_ On September 28, 1926, the Sec- 
cieteary of the Interior entered into © 
a contract (Ilr+78) with the Straw- . 
_berry Water Users’ Association for . 


the purpose of enabling the project 
to obtain . the. benefits of the Fact 


Finders’ Act. Article 11 of the con- 
tract tr ansferr ed to. the Association | 
“the, Care, operation. and rhainte- ~ 


nance of the entire Strawberry Val- 
_ley pro] ject”, except for.a lateral and 
a canal which had. already . been 


cited that under the Act of April. 4, 


 1910,.“there was. acquired by pur- 


chase”: for. the. project : 56, 868. 51 
~ acres of grazing land protecting the 


- watershed of the Strawberry reser- 


lands”, should be disposed of in the 


> ., manner provided by. subsection I of -’ 
the Fact Finders’. Act. Article 22 © 
— also. specifically provided “that the 

title, management and control” of | 


— the watershed lands should ‘not pass 


~ to! the Association under the 1910 
Act until 51°percent: of the pro] ject - 
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es ‘constr iotn oats was. ore to. oe 
~ United States.'The- watershed lands 

were described in Schedule A. of the 
_contract.:They included all the land 


covered by the five oil and gas leases 


under consideration here, except the 
8,200 acres which were not with- 
-drawh for reclamation purposes un- 
_ til :October 20, 1910, after the al | 
‘sage of the 1910 Act. - - 


On’ Noveniber a0» 1998. ees 1926 


contract was: amended “to: the extent 
“that the care, operation ard main- 
tenance’ (management and control 
but. not the title) of said 56,869. 51 
-aeres of land: be and’ the same 1s 
hereby tr ansferred: to. the associa- 


tion’ to ‘be utilized by it for ‘the 


benefit of the owners of the lands 
“irrigated from said Project: oo 
: (Art. 10):° | Rie? 
Fs turned | over .to. certain. irrigation ‘a 
__ districts: and a. canal, company, but. 
the article provided that no title. to = 
_any of the. property belonging to ‘continued the provisions of the 1926. 
_ the. project. passed. to the Associa~ 2 


tion. Article 5 of. the contract: re- ~ opération; ‘and maintenance of the 


Strawberry “Valley project , to the 
; Strawberry’ ‘Water Users’ Associa- 
“tion. With respect to the watershed 
lands, Article 20 of the 1940 « con- 


: : tract pr ovides: 
voir. Article 22 provided that. the =. 


' receipts from the land, designated “ 


in the contract -as the. “watershed by | 
. : agreed that. title to the: lands: described 


~The 1926 contract, as amended, 


was siiperseded by. a contract dated | 


October 9,'1940. The 1940 contract 


contract which transferred the care, 


ieteithanaine: the: provisions. of the 
Act. of: April | 4, 1910. (36, Stat. 228), itis | 


‘Same as : the lands described in schedule | 
' A of the-contract of September 28, 1926, 
and being : hereinafter called. grazing 
lands). shall be retained by the. United 


States until otherwise provided by Con- 


gress: The management. and contiol of 


said lands’ shall remain. with the all | 


ciation: la ale 


preventing” 


 wabsls 99 of ahs 1940 sont va 
provides for the cr editing of profits 
 ‘vealized: from’ the: Soradiig: lands” 


| (watershed lands) - in” conformity 


swith subsection: I of the: Fact Find- i 
ee _. “which had-also been withdrawn by 


‘the Secretary for reclamation pur- 
“poses. If the land referred to in the 
1910 Act had préviously been re- -— 
stored to the ‘public domain, there — 
would have been no | necessity. for 
Congressional action extinguishing 
| the Indian title to the land. 


ers “Act. 


ae te ee 


Your: first’ question, in. effect, ‘is 
whether the five oil: and -gas leases, 
to the. extent. that they include . 
watershed. lands, should have: been — 
issued (1) by-the Department. pur- 
 suant to the Mineral Leasing Act of ~ 
1920, supra,-or (2) by the Depart- 
ment under. the Mineral Leasing 
Act for Acquired Lands (30 U.S.C., 


1946 ed., Supp. ITI, secs. 351-359), 
or (3) by. the . Strawhbet ry. Water 


Users’ Association. =.” 
~ Although the Uintah: Teas res-— 


— ervation had been created out of the 


public domain, the: land. comprising 

_ it did not oceupy the status of public, 

~ domain land while included within — 
_ the reservation. ‘This i is made clear 
by the Act of May 27, 1902, which — 
opr ovided for the restoration Ko the 
public domain”. of such of the. res- 


- ervation. land: as. might not be allot- 


; t ted to the Indians by : a certain date. 
- This date was eventually fixed as 


7 August: 98, 1905, by the President’s 
proclamation of July 14, 1905, but 


dent’ ‘withdrew certain land in the - 
or eservation, including the watershed 
 Jands, for.a reservoir site. This with- 


drawal necessarily had the effect of 
the ‘withdrawn. land 
from reverting to the — doniain 
ie on August 28, 1905. 


- “That. the. i ‘withdr: awn. a the oe 
| President retained its status. as In: - 
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of legal title. 


ite land after August 28, 1905, | 
‘seems clearly to be established by 
‘the Act of April 4, 1910, which pro- 
vided for the extinguishment of the — 


Indian title to the 56,868.51 acres | 


~ ‘The question, then, i is whether the | 


1910 Act operated to convert the 
‘Tand covered by that Act from In- 
‘dian land to public domain land. It 
“does not appear that the Act ‘had 
that effect. The Act provided | that 
the payments to the Indians should 
be included in the. cost of construc- 
“tion of the Strawberry Valley ‘proj- 
ect and should be reimbursed by the 
owners of lands irrigated from the - 
“project; that the title to the Jand 
~ should ev entually pass to such own- 
‘ers; and that, in the interim, all ren- — 
tals and other receipts from the 
-Jand should be credited to such own- 
ers. These provisions strongly sug- 
gest, ve they do not require, the inter- 
pretation that Congress intended by _ 
the 1910 Act to sell the watershed 
| Tands* to the landowners in the | 
“before August 28, 1905, the ‘Presi- Strawberry: Valley project, and to 
transfer the equitable. title to the — 
“landowners ‘pending the transfer 
| Otherwise, | there 
“would ‘be no reason ‘to credit the — 
~Tandowners with ‘the receipts: ‘de- 
are from.the watershed Tands. | 
. The legislative history of the 1910 on 


‘ct, although meagre, supports. this _ : 
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vice — ad 


| August 8, 1978 | 


scidieceieet The portion “Of. the 


Act involved in this. discussion first 
7 appeared: as a separate bill (S. 5926) 


‘in the 61st Congress. That bill, how- 
ever, did not contain the sentiance 
providing that the payments made 
— to the Indians should be included in 


the construction cost of the Straw- | 


| ‘berry, Valley project, to be relm- 


bursed by the landowners, and that 
receipts from the land should be_ 
credited to the landowners; ; and the’ 


bill did not include the provision tor 


“the transfer to the landowners of 


title to the watershed lands. In lieu 
~ of the transfer of title provision, the 


> bill simply provided that the water- 
shed lands should be available in. 
connection with operations under 


- the Reclamation Act, and that any 


- proceeds from the. lends should be | | 
for an immediate transfer of the 
‘ beneficial interest m the. watershed - 


covered into the reclamation. fund. 
Even so, in the debate on the bill 


in the Senate, Senator Sutherland 


of Utah, who handled the bill on the 
floor, stated that the money paid 


for the. watershed lands “will be 


charged against the ] project and will 
have to be paid ultimately by the 


_ farmers who receive the water.” (45 
Cong. Ree. 1822.) Senator Suther- 

land also asserted at one point that 

the land covered by the bill was not 


- public land, and nae based point 
char ced ith a trust fog the benefit 
of the Indian.’ a am Cong. Ree. 
1822.) 


When the 1910 ‘Aet, whieh’ was ab 
‘appropriation. measur e, was before 


the Senate, the provisions of S. 5926 
were added. to. the 1910 Act by 
| amendment. In conference, the text 


quoted. above “was “adopted. The 
specific — inclusion. of provisions to 


the effect that the payments to the - 


Indians should be included in the 
construction cost of the Strawberry 


Valley project, to be reimbursed by — 


the owners of land irt igated from 

the project, and that the title to the — 
watershed eee should pass to such 
landowners whenever the manage- 


‘ment and operation of the irrigation 


works should pass to them, and the 


| substitution, for the original provi- — 


sion in S. 5926 to the effect that the 
receipts from the watershed lands 
should go intothe reclamation fund, 
of the requirement that the receipts 


should be credited to the landown- 
ers, seem to demonstrate unequlvo- . 


cally that it. was the intent of © 
Congress to provide i in the 1910 Act 


lands. to the landowners in. the 


Strawberry Valley project, and for 
the ultimate transfer to the land- 
owners of legal title to the Ww ater shed 


lands. , ; 
The effect of the 1910 ‘Kets was mie: 
cussed at great length in hearings 
which were held in. 1922 on H.R. 
10861, 67th Congress, by the House 
Committee on Public. Lands. H.R. 


10861 proposed to add all the land 
covered by the 1910 ‘Act to the 


Uintah National Forest, to be ad- | 


ministered by the Secretary of - 


Agriculture. The bill provided that 


10 percent of the recezpts from the 


national forest should-be paid into — 


, the reclamation fund until the fund | 
was reimbursed for the money paid — 


to the Indians under the 1910 Act, 


; 530. _ 


and eae the Strawberry Valley a | 
beyond the committee stage. Conse- 
| guently, the views of the maj jority 


project should be credited with such 
payments. The bill also provided for 
the repeal of the 1910 Act to the 
extent that it was inconsistent with 
: H. R. 10861. | 
‘The bill was. favorably reported 
by the House Committee, which ex- 
pressed the view that the land- 
owners in the Str awberry. Valley 


project had not acquired under the 

1910 Act such rights in the water- . 

shed lands as to prevent. the Con- 
gress from enacting legislation like 


H.R. 10861 (H. Rept. No. 1638, 67th 


committee.. 


. The minority view was ace ; 
upon a report dated September. 7, 


1922, by the Secretary of the In- 


_ terior, who recommended ag ainst. 


- the enactment of H.R. 10861. Refer- 


ring to’ the question whether the. 


(1910 Act required the transfer to 
the landowners in the Strawberry 
Valley project of title to the water . 


shed lands, the Secretary stated that 


the question was immaterial “be- 


— cause the Act of 1910, in connection . 
with the Reclamation law in gen- : 
eral, must be constr ued as trans- 


ferring to the landowners a valu- 


able right for which they have as- 


sumed: an obligation to make full 
- payment and have up to date made 


‘payment substantially. in accord- 
ance with the contract obligations 
assumed and have in fact made pay- 


ment of a considerable part toward 


the amount due on account, ot these 


lands. oe 
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EL R. 40861. was never consider “ed | 


of the House. Committee on. Public: 


Lands cannot be considered as rep-. 


resenting a Congressional inter ‘pre e- 


tation of the 1910 Act. 


For the reasons given in i the pre-_ 


‘eeding discussion, I believe that, al- . : 
though the. legal. title. to the 


water shed. lands . is still in the 


United States, the peneficial inter-- 


est in these Jands is vested in the 
owners of the lands irrigated. from, 


| the Strawberry Valley project. . 
Cong. ye ‘However, a, dissent to the — 
% report. was filed by 8 a minor ity of the 


It follows from this view that. the _ 


watershed lands are not subject to 
-Jeasing under the Mineral Leasing — 
Act. That Act has been construed 
by the ‘Attorney General to apply. 


only to the public domain or public 
lands. 34 Op. Atty. Gen. 171 (1924) ; 


40 Op. Atty. Gen. 9 (1941). The | 
‘terms “public domain” and “pub- 
‘ie lands” have been. used in various: 


senses, but they. generally. denote — 


land owned by the United States _ 
which is subject to disposal under. 
the. general public-land laws. See 
84 Op. Atty. Gen., supra (at p. 172). 


It is obvious” that the watershed 
lands do not fall in this category. 

It perhaps should be ‘mentioned 
that. the Mineral Leasing Act has 


been construed to be applicable to _ 
Jands of the public-domain categ gory 
which are. temporarily. unavailable. | 


for disposal under the public-lind. 


laws because they have been. re- 


served for special purposes. J © De 


Mell, ct al.,.50 Li. D. 308 (1994); - 
43 CFR 191. By. 191.6. In those cases, _ | 
| however, the reser vations have been a 
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sister! ba ee of the President or. 
- of the Secretary of the Interior, and 
the lands may be restored to public. 
entry. by the exercise of the same | 
executive authority that was em- 
_ ployed in establishing the reserva- 
tions. This is not true of the land 


covered by-the 1910 Act. 


‘Turning now to the Mineral Leas- | 
ing Act for Acquired Lands, which 
was enacted on August 7, 1947, it — 
may be noted that this Act is broad . 
in scope and applies, with certain. 


- exceptions not relevant here, to “all 
lands heretofore or hereafter ac- 
quired by the United ‘States to 


which the ‘mineral. leasing” laws’ 7 
ered (30. 
U.S.C., 1946 ed., Supp. II, Sec. 


have not been extended * 


- Bol) « The watershed lands appear, 


on first’ impression, to come within 


this statutory description. | 


Tt will be recalled, however, that. 
the 1910 Act. authorized the trang 
fer of the management and control | 
of the watershed lands to the land- _ 


owners in the Strawberry Valley 


- project whenever the management 
and operation of the irrigation: 


works should pass.to the landowners 
under the Reclamation Act. Section 
6 of the Reclamation Act of 1902 


provides that the management-and _ 


operation of irrigation ore con- 
structed under the Act shall pass to 


the owners of the. lands irrigated 


- from such works whenever the pay- 


‘ments required by the Act have been. 
made.for the major portion of the. 


Tends. irrigated from the works. 
Subsection G of the Fact Finders’ 


Act also authorizes the transfer’ of 
the care, operation, and mainte-" 


users’ 
thirds of the irrigable area cof a 


UTAH. «68h 
nance of project works to a water : 
association . whenever two- 


project are covered by water- Be 
contracts. 7 | 
The complete ‘management. and | 


| control of the land described ; in the 


1910 Act was. turned over to ‘the | 
Strawberry Water Users’ Associa- 


tion, pursuant to these statutory 
authorizations, by the. 1928 amend- 
ment to the contract of Septem- 


ber. 28, 1926. The Association — 


thereupon acquired. a contractual 


right, subsequently reaffirmed. by 
the contract of October 9, 1940, to 
exercise complete powers of man-— 
agement and control over the water- - 


shed lands. Such powers clearly in- — 


clude the authority to issue oil and 


gas leases.* This. contractual right — 


was in existence on August 7,1947, 
the effective date of the Mineral 
Leasing Act for. Acquired Lands, 


and I do not believe that it was af-. 


fected - by - that. legislation. There 


is nothing in the language or legis- 


lative history of the 1947 Act to 


indicate that it. was intended to. . 


abrog ate con tractual rights there-_ 


| tofore acquired respecting Govern- 


ment-owned lands under earlier — 


legislation, such as the provisions ; 
. of the 4910 Act relating to the man- 


: eSinde ahi 1928, the Strawberry. Water 
Users’ Association ee been issuing leases on 


_ the watershed lands for grazing purposes. On. 
- August 1, 1949, the Association issued a lease . 
-.to Tom P.-Costas authorizing him to prospect 


for and mine gold, silver, copper, and. other 


minerals; excluding oil and gas, on a section of 


the watershed lands.. This lease was. approved 
br the Commissioner of Reclamation on De- 
cember- 20,1949, pursuant to a delegation of. 
authority to him from the Secretary of. the 
Interior (once No. 2534, 14 FR. 5693) . 


pee 
agement. aaa control of the water- 
-ghed lands. er ee 


“It is my opinion, therefore, that: 


the watershed lands are not sub- 
ject to leasing by the ‘Secretary of 


the Interior under the Mineral 
Leasing Act. for Acquired Lands, 


but that such lands are subject to 
mineral leasing by the Strawberry 


Water Users’ Association pursuant. 


to its contract of October 9, 1940. 


It follows that there was no au-~_ 
thority in the Department to issue 
the five oil and gas leases discussed - 
in this memorandum, to the extent 
that. the leases include watershed — 
‘lands. However, on April 26, 1950, 
the Strawberry Water Users’ As- 


sociation approved and ratified the 
five leases in so far as they include 
watershed lands, subject to the con- 


dition that the rentals and royalties 
received from the leases with re- 
spect to those lands be credited or 
_ paid to the association in conform- | 
‘ity with the 1910 Act and as pro-— 
vided by subsection I of the Fact 
_ Finders’ Act. The ratification was 
accepted by the Carter Oil Com- 


pany (the holder of the leases) and 


approved by the Acting Assistant - 


Commissioner of the Bureau of Rec- 


lamation for the Secretary of the 
Interior. Consequently, there is now 


no problem with respect to the va- 
lidity of the leases to the extent that 
they include watershed lands. 


Ir’ 


_ Your second question is whether 
the proceeds from the five oil and. 
gas leases, in so far as they-are de-. 
rived from watershed lands, should. 
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: be distributed as prov (aoa rae in 
~” ‘gection 35 of the Mineral Leasing 


Act, 30 U.S.C. see. 191 (1946), or 
as provided for in’ subsection T of 


the Fact Finders’ Act. 


It follows from the eetion of 
your first question that-the proceeds: 
from the leases, in so far as they are: 
derived from watershed lands, 
should be applied in ‘conformity 
with the 1910 Act and-subsection I 
of the Fact Finders’ Act, as pro-. 


; vided i in the ratification of April 26, 
1950. 


+ = a | 
Your two questions are directed - 
only to the watershed lands which 
are included in the five oil and gas 


_ Jeases. However, the greater por- 


tion of the land included in two of | 
the leases (Salt Lake 068643 and 
068644) consists of the 3,200 acres 
of non-watershed lands which were — 
withdrawn by the  President’s 

proclamations of August 3 and 14, — 


- 1905, but which were not affected 


by the Act.of April 4, 1910. The 
question of the validity of the two 


leases in so far as they include these _ 


3 £200 acres has not been consider ed 
in this opinion. | 


Mastin G. Waites, 
| | _ Solicitor. 


ASHLAND ‘OIL, INC,, ‘KT AL, 


7 IBLA 58 | 7 
| Decided ‘August 9,2 1979 | 


Appeal. from. decision’ (w 032652-A 
et al.) of land. office; Cheyenne... Wy: 


oming, of the Bureau of Land. Manage-- 


102], Seen 


ae holding oil and gas, 5 Teases to have 
ter minated, 


Affi med.. 


Appeals—Rules of Pradtice: 1 Appeals 
Dismissal © 


Where an appeal, has been dismissed be- 
catise it is ‘deemed moot, and new facts 
adduced ‘show that the appeal is jus-— 
ticiable, the appeal is properly ronsidered 


on its merits, ~~ 


and Phrases 


An oil and gas lease which has corn ex: 
tended and has vitality only. by reason . 


of Its inclusion ina producing unit is not 
within its “primary term” within the 
ambit of 80 U.S.C. sec. 226-1(d) (1970). 
“Primary term” in that context. includes 
all definite and finite periods of. exten- 
sion fixed by law. It does not include any. 
period of time whose termination depends 
upon the occurrence or nonoccurrence of 
a contingency, e.g., the ea or con- 
tinuation of production. 


Oil and Gas Leases: Drilling—Oil and 
Gas Leases: Extensions—Oil and Gas 
Leases: Unit and Cooperative Agyee- 
ments | 


Actual drilling operations on an oil and 


gas lease, commenced during or after a 
period when a lease exists only by reason 


of its commitment to a productive unit, 


are not a sufficient basis for invoking the 


two-year extension under 80 U.S.C., sec, 


226-1(d) (1970). 


APPEARANCES: James s. 5, Halberg, 


Esq., for the appellants. 


OPINION BY MR. FISHMAN 
INTERIOR BOARD OF LAND 


APPEALS 


“The parties, listed in eee 
A, appealed from a decision of 


ASHLAND, OIL, INC.;, ET AL... 
“August 9, 1972 


suly 13, 1970, of the ind omids at | 
- Cheyenne, Wy yoming, holding that’ — 
- the oil and. gas leasés shown in Ap: — 
| / pendix A, terminated . on March al ae 
1970. | : 


BBB: 


Our decision, 6 6 IBLA. 187, ‘of - 


Ju une 15, 197 2, dismissed the appeals 
on the basis that the period of ‘the - 


requested extension terminated on — 
March 31, 1972, and that the appeals: | 


ere. ierefore dee 
Oil and Gas Leases: Extensions—Words . 


Our earlier decision was correct 
on the basis of the data then con- 
tained in the record: However, on 
July 5, 1972, the appellants filed'a 
document requesting consideration 
of the appeals on their merits. They 
point out that on February 9, 1971, 
the Schoonover Unit Agreement 


was terminated and that termina-’ 


tion automatically extends all exist- 
ing federal leases in the unit to Feb- 
ruary 9, 1973.1 This data has been. 
verified and we agree that the new _ 
information developed renders the — 
appeals justiciable. Accordingly, : 
we grant reconsideration. . 
We therefore consider the appeals 
on their merits. A ‘brief statement 


of the pertinent facts follows. 


Each of the oil and gas leases in ~ 
Issue was issued May 1, 1955, and 


230 U.S.C. § 226(j) (1970) provides An ap- 
plicable portion : : 

“*e * * Any lease which shall be ‘eliminated 
from any such approved or ‘prescribed plan, — 
or from ‘any communitization or drilling agree-» 
ment authorized by this section, and any lease 


which shall be in effect at the termination of: 
any such approved | OF prescribed ‘plan, or at - 


the termination of any such communitization : 


or: ‘drilling ~ agreement, ‘unless relinquished, - 
shalt continue in effect for the original term: 
thereof, but for not less'than two years, ‘and 
- $O long thereafter’ as oil or gas is rprodnes¢ in ree 


paying quantities. fee 
See also 30 U. S.c.§ 926-1(d) (1970). 


Pe es | ane . 
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| thereafter ‘extended under | 


. The leases were. held to 


~ other. part. of the unit. ‘Effective 


March’ 81, 1968, the Schoonover 
| Unit. was ‘terminated and all leases. 
“Were further extended until March, 


81, 1970. 
In January 


chased all interest in the captioned 


leases except for certain: undivided. 
fractional interests held:by Ashland. 
Oil, Inc. ‘Appellants promptly took. 


steps to unitize the leases into a new 


unit. Schoonover Unit, Number 14e | 
08-0001-11708, was duly approved 
by. the co States. Geological — 


Survey effective March 31, 1970. On 
that date. the. appellants were con- 


ducting diligent drilling operations | 
on the unit, having in mind 30. 


x U:S.C. sec. 226-1 (d) (1970) a 


In «a memorandum | to the Jand 


office, Chey enne, Wyoming, dated 


and gas supervisor, United States 


Geological Survey, reported that 


“TD] villing operations have ful- 
ied ; 


a 2 This ‘subsection reads as Seollowe: 


“Any lease issued prior to ae 2, 1960 | 
which has been maintained, in. accordance with 


-. applicable statutory: requirements and regula- 


tions and which per tains. to land on. which, or 


for which. under an approved cooperative or 


unit plan, of development. or operation, _actual , 
drilling operations | were commenced prior. to. 


the. end of its primary term. and are. being 


. diligently prosecuted, at that time shall. be 
_. extended for two years and SO. long thereafter. 
aS ofl or gas is produced. in paying eee 3? 
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| vari- 
ous prov isions: of the law until | 
3 March 381, 1967, As of that date, each : 
of the ica was. committed tothe | 
be Schoonover Unit, Number 14-08— 
0001-8837 
be. exisnded by production on an- 


oe 1970, Webb. Bet 


sources, Inc., and Samuel Gary pur- 


requirements | 
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Pree the Unit Agreement ‘and all 


operational requirements for a lease | 
extension have been met.” a 

In the decision appealed from, the. 
land office held all of the leases in 


issue to have expired, despite the 
- diligent drilling operations on the 
grounds that the leases were not in 


their primary ‘term as the same is de- 
fined in 43 CFR 3107. 2-1(b) (35 
FR. 9687, June 13, 1970). aS 


Regulation 48 CFR 3107. 9-3 (35 
E.R. 9687, June 13, 1970) provides: | 


Any lease on. which actual drilling oper- = 


a ations, Or for which under an’ approved 
_ cooper ative or unit plan of development 


or. operation, actual drilling operations 
were commenced prior to the end of its 


primary term and are being diligently 
‘prosecuted at that time, shall be extended 


for 2 years and so long ther eafter as oil 


or gas is produced in paying quantities. 


‘The crucial issue presented by the 
appellants is whether leases, which 
had been extended by reason of their 


inclusion in a producing unit, ‘but 
which were not in the participating | 


area, are ‘still in their ‘ “primary. 


term” within the ambit of that regu- 


| June. 26, 1970, the. Pe cal. oil _ lation. Uf the leases : are deemed to be » 


in that status, the actual drilling op- 
erations commenced or diligently 
prosecuted prior to the end of that 


period would extend the leases for 
two years and so long thereafter as” 


oil or gas is. produced in paying 


— Solicitor’s Opinion, 67 


3 This pabaechionia reads as follows : . 
.  *Primery term. ‘Primary term’ means all 
periods in. the life of the lease prior to its” 
extension by reason of Proguerton of oil or 


. gas in paying quantities.” 


See LAW. OF FEDERAL OIL. AND GAS” 
LEASES, § 6.7 at p. 207, ROCKY MOUNTAIN 
MINERAL LAW FOUNDATION; 1971.. | 


maty term” includes’all periods : m 
_ the life of a lease prior to its exten- 


sion by reason of the production of: 


oil and. gas-in paying quantities. 


~The precise question raised is_ 


whether a lease which has been ex- 
| tended because ‘of production * not 
on it, but ona unit, Is still in its 
- “DINDETY term.” OS Oy . 
~The Solicitor’s Opinion, supra, 
pp. 360 and 362, states in applicable 
portion as follows: 


* * * Because of the amendment of 


section 30(a) of the Mineral Leasing Act 
to deny an extension of the undeveloped, 


segregated portions of a lease for two | 
years from the date of any partial assign- 


ment made duriug extension periods: for 


reasons other than production, it appears: 


that Congress intended alt least as to fu- 


ture leases that no lease should continue | 


in being for move than 12 years without 
production either on the tease or in @ 
unit to which it was committed, This ot 


course has some bearing on the question - 


before us. It is not conclusive, however, 
because leases issued prior to the [A]ct 


[of September 2, 1960 (74 Stat. 781) ]. | 
were expressly excluded, 7 


It is my conclusion that the intent of 


Congress in the enactment. of section 
4(d) was that the words “primary term” 
as there used covers the entire period iu 


_ the life of the lease prior to the period 


of: extension because of production. 


_ The essence . of continuation of 
a lease in a producing unit is that 
, production which is occurring on 


one tract in the unit is. deemed to 
take place constructively on each, 


= - 4 Obviously, a 1 lease which has been axbeuded 
_. because of production on that lease is not.in | 
its. “nrimary term”, as defined in 43 CFR 


: 3107.2— 1(b) and. Solicitor’s Opinion, Supra. 


“ASHLAND OIL, ING, BT ALD 


: | —— vausk: 9, aie 
LD. 357. + (1960), holds: that “pri- 


BBO 


contract aan ow in: che. manne 5 


“1 ROCKY MOUNTAIN MIN- | 
“ERAL- LAW INSTITUTE | 110 
(1988). i 


‘This view is s buttressed od by the fol- a : 


lewing: 


An argument can be made ‘based. 1 upon 


the. strict language of the 1960. Revision - 


and of prior legislation, that the Solici- ° 


tor’s previous interpretation | of: the law os 
_ to the effect that. “primary term”. means 
the initial 5 


® year term of a lease is still - ; 
the law and that a two year extension — 


: based upon the commencement of drill- » 3 
ing on a pre-September 2, 1960 lease in its 


tenth year is invalid, Unless. and until 


. the matter is contested in the courts, how- 


ever, it appears that such EALCUSIONS will 
be recognized. 
What effect. does: this opinion by. the 


~ Solicitor have on extensions of pre-Sep- 


tember 2; 1960 noncompetitive leases? The 
right to extend, by partial assignment, — 


both the assigned and the retained por- 


tions of a pre-September 2, 1960 lease in 
its extended term under any provision of 
the Mineral Leasing Act was not altered 
py the 1960 Revision. Thus; an extension 
for two years beyond the tenth lease year 
may be obtained ‘by partial assignment, 
followed by another. two year extension 
by reason of the commencement of drill- 
ing at the end of the twelfth year. In-fact, 


‘any combination of extensions, such as by | 
payment of compensatory royalty, 


segre- 
gation from a unitized lease or otherwise, 


“not resulting in production, would: ap-. 


parently constitute a part of the life of 
the lease prior to extension by reason of | 


pr oduction and therefore the lease would 


. § See. 180), -of the Senooiover: Unit: thoes: i 
.ment,’ 
ee 
Ob) Drilling and producing operations per- 
formed hereunder upon any tract of unitized we 
lands will be accepted and deemed to be per- 

- formed upon and*for* the’ benefit. ofeach and 
. every tract of unitized land, and no lease shall 


14-08-0001-8837, pr ovided “as 


be. deemed to. expire by reason. of failure to. 
drill: or produce — wells’ situated on the land | 
Fuereya embmacen. a: i 


536 


be within its primary term as defined by 
‘the Solicitor and entitled to an additional 


.two year commencement-of-drilling exten-_ 


_, sion, Extension by commitment to @ unit 


in which there is production would seem 


to be excluded because of prior decisions 


that production within the unit is deemed. 


to be production ow each lease committed 
thereto. [Footnotes omitted. ] [Italics sup- 
: plied. ] | 


T ROCKY MOUNTAIN MIN- 


ERAL LAW INSTITUTE at 228— 
929 (1962), . 


Further support for this concept 
a enunciated in Seaboard Oil Oo., 
64 TD; 405, 411 (1957) as follows: 


The question then is whether the ex- 
tension of .a noncompetitive : lease com- 


mitted to a unit agreement falls in the. 


. eategory of extensions of producing leases 
. or in the category of extension provisions 
like the assignment provision. The his- 
tory of the unitization provision shows 


. clearly that a unitized lease falls in the . 


category of producing leases. Prior to the 


~ 1946 act there was no statutory provision _ 


for the extension of. unitized leases except 


20-year leases. Unitized leases dependent 


upon. production for continuance beyond 


. their fixed terms were therefore seemingly — 


. dependent upon. .actual production for 
- eontinuance. However, because of pro- 
~¥isions in unit agreements that drilling 


and producing operations performed on 


12081), the decision. appealed from 


any unitized land would be deemed to be 
operations under and for the benefit of 
_. all unitized leases, the Department held 
that all unitized noneompetitive leases 
would be extended so long. as there was 
production in paying quantities anywhere 
in the unit area. All unitized leases were 
in..effect deemed to be a single consoli- 
' dated lease so far as production was con- 
cerned, When the 1946 act was before the 
= Congress: for consideration, the Depart- 
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.the 
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| ment i ceuommendea the inclusion of a pro- 
-vision .which would ratify and. expressly 
sanction the Department’s practice of ex- 
tending unitized. leases. Congress adopted 
without — 
| change. ‘It is indisputable therefore that 


Department’s proposal 


the intent of séction 17 (b) was. to ex- 
tend unitized noncompetitive leases on 


the theory that they are all, in effect, a 
single consolidated. lease 80 that produc- 


tion anywhere in the unit area will ex- 


tend all the leases even though there is — 
no actual production from or allocated to 


a particular lease and even though the 
land in a lease is not even deemed to be 
situated on the known geologic structure | 
of a producing field. [Footnote omitted.] 
[Italics supplied. ] 


“We therefore conclude that: (1) _ 


a lease which has been extended by 


reason of being committed to a pro- 
ducing unit has been: extended by 


reason of production; (2) such a 
lease is no. longer in its “primary . 
term”; 


-and (3) actual drilling oper- 
ations on a lease so extended creates 


no right to a two-year extension 


under the. Mineral Leasing Act. 
Therefore, pursuant to the au-— 


thority delegated to the Board of | 
Land Appeals by the Secretary of 


the Interior (211 DM 13.5; 35 F-.R. 


is affirmed. 


-Frepericx es Member. 


; We CONCUR: 


Aw NE en Teas: M emb er. 


Doveras E. Henriques, If ee ? 
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"APPEAL oF R. A ‘ERWIN, ‘CONTRACTOR* 


: TBOA-863-8-70 
Decided i ly Uh, 197 2 


Appeal from 1 Contract. No. 14-10-7-. a 


971-144, Construction... of. Pinto. 


Basin: Road, First. Section J oshua 
>. Tree National Monument, Califor: 


nia National Park Service. 


* Sustained. 


| nd Gor oacts: Construction and Qpemten: 7 
and ‘Specifications—Con- ‘ 


Drawings: 
tracts: Construction ‘and Operation: 
~ Actions of Parties-—Contracts: 
struction at eg ‘ 


m2 and. Extras’ 


_ ‘Where a contraet bid. invitation. pre ovided | 
ma for. alternative methods for the. construc- 
oe tion of a road, and the ‘specifications Te. 
. quired the placement of 4 inchés of ‘sur- 
a ‘facing material- instead of: ‘the ‘6° ‘inches — 


‘shown i in the plans without indicating any 


change in elevation, or in, the; ‘specified — 
‘the contractor’ S- 
action to. substantially complete the sub- | 


.CLOss- section profiles, 


grade elevation-2 inches higher in order 
_ to achieve’ the. sgaine finished. surface ele- 
‘vation 
Government. supervisor constituted. a:con- 
temporaneous ‘interpretation, of ambigu- 


e “ous. specifications: ‘The ambiguity’ having 
been resolved. by: conduct. of! the: parties . 
- amounting to.an. agreed. Upon, : reasonable ” 
- interpretation of the specifications, ‘subse- ~ 
) quent directions: by: the. ‘Government ‘to 
change the subgrade . elevation. ° were. 


compensable contract changes. ve aa 


APPEARANCES: For a 


_. Messrs: David. Feniiigna,: on Michael. - 
~ McClure ~ ‘Hennigan,. | 
 .Clepper, Riverside, California; for the — 
Government, Mr. Ralph “Mihan, De-. 

‘San: - Francisco, 


: | partment” ‘Counsel, 
| California. | 


eet ee eee eae 


478-905-7241 


-Con- 
panes 7 


and the, acquiescence, of the 


Butter wick & 


OPINION BY UR. LYNCH: 


INTERIOR BOARD OF CON: 2 
‘TRACT APPEALS» 


ie: was “awarded a e 


‘tract, dated June 21, 1968, 1 to con- 
struct approximately seven. tiles of 
- road designated as.the Pinto Basin | 
~ Road, ‘First Section. ion contained. a 
| requirement that the proj ject.be com-- 
pleted within 150 days. after receipt 
_ of a notice to proceed which, would. 


not. be- issued, until approximately | 


November 1, 1968. ‘The contract in-. 
cluded Standard Form 23—A ( JN une, 
| 1964. . 

“Changes. and Disputes clauses. 3 


Oo dition), . cand -. ‘modified 7 


“The contract bid schedule, spec- 


_ifications and drawings. provided. 
for. two. alternative. schedules or 
methods of. construction, designated 


Schedule. a and Schedule 1A. The 


: contract, was awarded. to appellant 
under. Schedule 1A, which. required 
a & inch. emulsified asphalt. treated 
paving material witha chip and seal. 
coat, rather - than a 4inch base. 
course and’ 2- inch bituminous’ pay- 


ing. ‘which were. “specified: under 


Schedule 1. . - ; 


This is a ae appeal fom the: 


contracting officer's decision deny-. 
ing several. claims for additional. 
ra compensation. and extensions of the 
_ contract | ‘performance. period. Ap- 
pellant seeks compensation in the. 


a Ltem D. All item. references: are e appeal {file 
: exhibits. Bam oar 


a Item BE, page 5 2 


57-_—*Changes, ar ae ; 


. 8Item .G, Las 
Clauses 6: and 24 entitled “Dispotes:” ics 
oe 7 LD. No. 9 


DE CISIONS- 


640 
| saoune of $46, 514, 50. for siened, 


~ extra, work resulting - from contract 
_ changes. 


_ to correct an error in computing the 


2 performance period and to cover the | 


performance of the extra work, 


which would have the: effect of re- 
_ leving him of a liquidated. damag ges 
| assessment of $2,650 ($50 a day for 2 


: 53. days). 
. By an =anidlated: letter appellant 


presented his claims for the follow- cd 


a ing extra work: 


1, Rework of the subgrade. as a2 
result of staking errors ae the Gov- = 


ernment. 


aD Grading for | super sievarens ; 
on curves which were not shown on 


| -the plans. 


8. Use of import Hanow. in ‘sec- 


one. of the road other than indi- 


3 in a more expensive uphill haul. 


4 Rework of the subgrade. ‘for. a a 
ae and widths not rR ee 


in the contr act, specifications.” se 
Appellant contends ‘ that 


drawn, the plans and spsdifieations a 


applied. only to the Schedule 1 


~mnethod of construction and the 
award of Schedule 1A: necessarily _ 


involved either (i) raising the eleva- 
tion of the subgrade by 2 inches in 


: order to have a road of the finished _ 
pcan shown | on, | the: Plans; or 


_-.4Ttem B32, 


'. BNo evidence “was offered, nor is ine senset < 
sufficient to. support the. claims ‘initially. made" 
regarding a more expensive ‘uphill hauling ‘of 
: borrow, or for the requirement to grade for. 


_ Super elevations (No. 2 and 3, supra). Sueh 


claims are mere unsupported assertions, which 
were apparently abandoned. In the event that — 
they were not abandoned, wasn are denied for’ 


insufficient: DEOOE 


OF ‘HE. DEPARTMENT oe: THE INTERIOR 


“Additionally, | appellant 
seeks an extension of time of 53-days. 


7 (79 LD. 


Gi) extending the width of the | 
| “road; or (ili) “different slope ratios © 
as a result of the finished elevation 
being 9, inches lower than shown on 

_ the Fiance: ‘The Government’s posi-. 
‘tion is that the grading preparation — 
and subgrade elevation for either 
_ schedule was the same. The Govern- | 
ment‘asserts that apart from normal 


staking errors, which were corrected 
as the work progressed, the road was. 


slope staked such that the prepared 
| subgrade » would | conform to the 
plans and specifications; and that. 


such staking and grading were not | 


affected by the schedule awarded, 


‘Respecting appellant’s claim of 


eutiloment: ‘to additional time to —— 
“perform the work, the Government _ 
contends. that the appellant. com- 7 
~. menced work over two months late — 
and thereafter lost time sorrecting _ 


cated on the plans, thereby resulting | his. own. grading er rors. 


‘The Facts. _ 


ae pre- construction ‘conference 7 


‘was held on “November: 8, 1968, 
which was also the date of the ones 
to proceed which. directed appellant - 
to commence work on November 13, 
-1968.¢ Under the notice to proceed 
the 150-day performance period was 
computed. from November 13, 1968, 
thereby establishing April 11, 1969 - 
as the completion date. On the no- 
tice to proceed appellant entered the 
date November 18, 1968,.as the date — 
of receipt. On January 16, 1969, he — 
began moving. equipment. on ‘the 
| project.’ “The. work i Rroerered with as 


OYtern C-4,. oo: ee 
4 Government . Exhibit B, Project. Super. 


7 visor’ s Diary. 


00) ABPEAL 0 


- a ees ae -estahiishea| 
| along the 396 stations of the proj ject. 


| ~ “Appellant. used slope stakes to des 
. termine the elevation. of the. sub- 
erade.- The slope. stakes had. pre- 


- viously been. placed by an engineer- 
ing firm hired-by the Government. 


The elevation at the bottom of the 


hearing, 


| of the blue-top stakes, stated they 


were. placed: twelve feet. from the 
> centerline (Tr. -148).. 
_ Spector Quick, who had participated a Cabe for approval: The drawing de- > 
. in placing the stakes, testified they ~ | 
- ‘avere. placed 12 feet, 5 inches from: 
_ the centerline (Tr.. 3384); 
_ > » Similar: contradictions oxiat. re- - drawing is entitled, “Revised pav- 
e specting the proper elevation ofthe © 
subgrade. The parties do agree that 
‘the placement of the blue-tops re- | 
_ quired the digging of a hole several | 
-_ inches. deep: in’ order’ to: ‘drive the ca 


+ © Exhibit B, entry f for March 14, 1969. = eae 
rn ’ Ttem B-10. © as 


Project In- 


ee 3 Exhibit B, entry for March 12, 1969. 


OF ts AL ERWIN, CONTRACTOR. 
an _Tuty U, 1972 


Sais to’ thie. caren ere x 
by Mr. McCabe. However , appellant ae 
did not agree the blue-tops were re-: 
quired or that they were placed: ab 
the correct elevation. He contends 
that: the grading had already been, a 
| ‘substantially. and: ‘correctly com- 


: pleted. at the. proper’ elevation’ in aioe 
ditch’ is. given on. the Aloe stake 


-_ (Tr. 139);..: = 
ee March, ie Gaheriuent ienan | 
: is place blue-top stakes along: ‘the . 

| sides’ of the roadway to determine 
~~ the fine grading elevation | with 
— greater accuracy. than. was: done by o 
the slope : stakes. ‘The | placing of. 
blue-top stakes resulted .j in a. deter-— 
- mination - by. “Project. ‘Supervisor 
_ McCabe that the grade was too high - 
"by several inches. The distance in 
placement. of the blue-top. stakes. 

. from the centerline ofthe roadway — 

7 > gave. ‘rise. to: a: question: as to the — 
proper width: of the-road. At the. 
: Mr. ‘Erwin. testified that; 
_ the blue-tops were placed eleven feet 
from the centerline (Tr: 47). Mr. 


E ‘McCabe, who directed the placement of. the blue-top « stakes, ‘Jeaving * a “i : 


= plowed out trough 20 to 22: feet. 
wide, On April 23, he took a draw- : 
» ing? he had ‘prepared: to Mr. ‘Me 


readiness. for: placement: of the 4° 
~~ Inches’ of: asphaltic sur face mate- 
wer He claims. that. both Messrs. 
McCabe and Quick had-instructed. 
his foreman at the start ofthe grad- 
_ Ing’ ‘operation to. raise: the grade by — . 
2 inches. He further contends: that. ~. 
there. were serious. errors in. the e 
: placement. of the slope stakes and 
“pblue-top. stakes. discovered during 
_ February, Marchand. April. Appel- 
lant: stopped. work: from: March 14 
to March 18° when ‘the blue-top. 
| staking -g generated. the ae ne Ss 
over: the: suber ade elévation: : - 
- Thereafter, between the resump- ey 
) fink: ‘of . arork on March 18 and 
April 23,. appellant: cut the grade. | 
down: to the newly established level 


“picts 3: dimensioned. profiles. of: F the x 
| toad, ‘labeled road dip, fill section 
oe and” cut. section respectively. The oe 


‘ing cross sections for emulsified base. 
with ~ Chip-Seal.” oe 
signed the drawing on: the top line 
| of three such Vines. prefaced PY Me va 


Mr. 


“McCabe 


nas aa pie ” However: before 
i: signing. he crossed. -out. «9? >on 
- each” side of, the. ‘centerline of: the”. 
_ . profile labeled “road. dip” and. sub-:- 
stituted. “19”? on each: ‘side-and. 
“initialed the: revision. (Tr. 129); Ap- | 
— péllant proceeded ‘as instructed. to _ 


- also paved: starting: vat the: edge, of : 
. the: 20-feet: wide -paving...On' ithe © 


oN OTE 


pen In! lieu of: pase ‘course. Sana a bituminous 
Bie paving, ‘use 4’, emulsified base with chip - 
and seal. coat As. alternate. See. coma 


a bid schedule. 


2 oo. The. Engines, Me. “take, ho ie 
oe ea the. road. and: ‘prepared. the | 
2 drawings. testified that: the: above i. 

notation was. intended. to make.the ~ 
7a drawings applicable t to Schedule LA = 


'. 0. ds. incorrectly. sd erate in. gee. ‘twanbefige as . La 
a ORE se eae ty "se Oa 


- u Item cae 
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3 ear aly ‘there; were no ie ae 


(Pr: 256): or dimensions’ (Pr. 252). 
Under: his ‘interpr etation of the 
plans; Schedule LA ‘required ' a fin- 


ished: road.2. inches lower. and one. ue 
feot: wider than the 24- foot. road ara: 
oa | shown: on the drawings” ‘for the 
wes remove. the. earth: which. had been. . Schedule: L toad: Cix, 250-260). In 
~~ left..on. either: side. of the roadway: : 
Ale. testified that-he spread the earth 
a back: over ‘the. road, compacting. it, 
= and.wasting some cof it over the sides, 
(Tr. BB, 848)j0 tac had eda 
“2. ysThe typical section: or. 1 profes of 
Si, ae road are:on Sheet 2.0f18 ofthe 
~ drawings, identified as Drawing No, 
| » 1586-41000. 1A. ach. ‘of. four. typical ie . . 
- & e Sections shown indicate Q ‘Hee inch: base a Otake visited: the. project three: times 
“> course of-gravel to. be, placed. over } 
Been ris Suberade, and: a,20-foot wide 
- ov layer of: 9-incl: bituminous ‘paving. © 
_ Onthe “Road dip”-section 6:1 fatio 
_. drainage. slopes. on: both: sides» ‘are. 


other: words, the same: profiles’ w ere. a 
to be followed as: shown, omitting 
: the top. 2 inches, The alternate pay * 
ing material would be placed onthe =~ 
| subgrade, resulting ‘in ay. finished — 
road surface'2 inches lower, one foot 


wider,: and ‘with ‘di ainage- ditches : 


tacking: 2. inches. of depth. > 


» The project: diary shows: thint Mr oe 


during: the course of ‘construction. 
| Dui ing his. visit on February Band 

26, ‘he: gave Mi, McCabe ‘his: ‘inter: : 
pretation: of. the plans: as: requiring a 
a.25- foot. widé and 2-inch lower road — 2 
under Schedule. DA: (Tre: 209° and . ee 
‘However, he did not discuss 


oe other three. typical, sections, two. foot. _his-view. of: the: plans with any rep- 


oe - wide. flat. shoulders: of . gravel: are 
). Shewn on: both. sides. of. the: paving : 2 
- before 321 ratio drainage Slopes are - 

te indicated. lee 

moe A note beside the e typical sections a 
a a states: See re 


265). 


resentative: of: ‘the: contractor’ aoe ; - ie 
265) : | 


In hes dlisted, taotimony; Me: Me | 


= Gabe: interpreted the ‘plans for. 
Schedule | 1A tovagree with Mr 
ae  Otake’s. (Tr. 129-180, 134). How- eS 
- ~ ever, his: testimony. .on* cross-ex- 
| amination indicates that he: acted oh Be ees 
a. different interpretation duringthe _ as 
contract period. Regarding the — sé 
- placement. of -blue: top- stakes: the 
ae ee leaey occurred” — | 


Q: ‘Sir, ine am ‘oryinge to find out where : ee 


struction conference (Tr. 260-263). ‘His name 


LT: LD. fg 


39 Mr. ‘ Otake - dia: ‘not ‘attend. anes pre- con- as | 


| 7 you ont the: olae: tops. ‘Did: you. 1, put. them 
along the side of the. road, or. did you. put 


them in the road ‘itself, ‘the roadbed ? ori: 
MEM, We ‘put ‘the’ bhie-tops 12: ‘feet ‘out 
fromthe centerline. ' | 


oy Qe 12 feet out from. the center tine? 


| <A: That. is rig ght. That, is the shoulder, 
ce Tan Did you ‘instruct the contr actor that 
lie should grade out and. take up the blue- : 


tops ‘with: his dozer ‘as’ the ‘graded | ‘or “he 


should gr. ade.somewhat:- inside of the place 
*. where: you. put. the blue- COPS? aie o 


A. ‘You: grade. to the blue-tops.”” ae 
Mr. 


a firmed that the asiial: practice: is: to 


set the blue-top. stake at. ‘the shoulder ei 
ate hinge point (Tr. 19). ee 
.. The difficulties encomiter ot OlL ae _ 
ao pro; ect and their cause are per haps — 
best understood. throvigh the testi- 
: - ihony and actions of Mr. McCabe. 
He was on the project. daily: from | 
the’ outset ‘until’ May 96, 1969, and . 
. - kept’ the project. diary “For this ‘pe- 
riod: He testified that in. his opinion ; 
-. the: contractor’s foreman was con- 


fused when he came on the. job (Tr. 
120), ‘and that “he (the foreman) 
had. the idea: that he ‘had: to-have 
| two inches more material on there, 
on. the road, for the sub grade.” 


thie’ subgrade ‘to be’ lowered’ until 
ae after Mr. Otake’ Ss visit to the project. 
vt an February: 25 and 26, 1969 Te a 


“APPEAL oF Re ae “ERWIN, CONTRACTOR 
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-visit:;-was-to 4 


os tive advised Mr. 


(Tr. 
121.) There i isno indication that Mr. 
we McCabe © ‘gave any instruction . to” 

clearup the confusion. or to require 


te pet ts i ome eee 


| 209). ‘The: reason: ‘for ‘thie. engineér’ x: es k 
foret: together onthe « 
width of the base”! (Tr. 207) Mr 
be McCabe testified: as'to the necessity 


of blue-top:stakes being set: to guide — 


~ the contractor:iv his fine: erading ops 
erations (Tr. 122-193). He: duly Pe- 
corded:in: his diary entries: that the - 
contractor was fine grading 230'stae :- 
2. tions: (over half. of: the: total 896 ooo 
ee “ stations): conimencing on. Mat chi 3, bast 
McCabe's actions in the nies 1969. « sage as ce eG 
mien: of blue-top stakes. 12 feet'from. 
_, the. centerline. and. his. approval, of 
_ the B-10. di awing showing each half e 
of the road 12-feet: from. the center-— 
line indicates. that. he, at. times, was. 
ae prompted by a different-view of the. 
_. plans than-held. by: Mr: Otake., Mr. 
. Lukens of the engineering firm cor- 
foot wide-section to be paved, with 
| the: ‘excess dirt: on each side ‘to"be=. 3. 
-come-dirt shoulders (Tr: 47 and: 58). a8. 
~On March: 22 and 23, 1969, theengi: 
neering’ firm hired by the Govern: phe 
ment to place thé slope stakes before — 
the. appellant: began’ work was ve 
called: to’ the: job: ‘to: correct. certain: 
slope’ stake errors that’ had been — 
: found. 13, The » engineering | ‘Yepre- : 
| sentative testified the’ slope stake: 


Mr. ‘McCabe oe ‘placiise om 
- blue-top stakes: on ‘March. 12; 1969, oe 
determined the: ‘grade to be too: high” ~ 
and instructed the contractor to cut. ~ 
_the grade to the top of the blue: fop 2e 
stakes, Mr: Erwin testified ‘that’ che 
understood’ the instructions: to ‘be: 


predicated. on lowering only the: 202 


errors: were: few ‘and: were: quickly. : 
corr ected (T Lr 16). During 
visit, the. eng ineering “representa- | 
McCabe that he. 

was misinterpreting, the. data. on” 


the. slope stakes i m1 all ‘the cut. sec- 
. tions and consequently. was. plac- 
ing the blue- -top. stakes six inches. ge 
~ too low. (Fr. 17,18). On. “April 165. 
and. a Mr. Otake again eae . 


3 Exhibit B.’ 7 oe 


‘the we 


: 544 : DECISIONS OF THE 


“the. project. Tn ‘the: ‘interim: ance 
his. last. visit. the. subgrade. had 
been cut down to the grade: estab- 

_ ished by the blue-top stakes, leav- — 
ing a 20-foot to 22-foot plowed out. 
roadway. It was apparently during: 
- this visit that-he told Mr. McCabe © 
-. the contractor. would have to re-— 


| move the excess earth. along the 


- sides (Tr. 248) .™4 A week later, on 
_ April 23, 1969, appellant visited Mr. - 
Me McCabe ‘an: presented him with the 


/~ The’ dimensions. and slope ratios on 


- the. drawing are identical to those 
 -givenon Drawing No. 156-41000 for : 

~~ each of three different, profiles, 2 405 
road. dip, fill section and cut section. 

| This. drawing clearly shows 2: 24- 

foot wide. road from shoulder point | 

to. shoulder point except for the top’ 


| profile of a road dip section which 


~ shows only a 20-foot road (10. feet. 
— from. centerline) at dip sections, 
consistent with the dip section pro 
. file on Drawing No: 156-41000..As 0. 
we have seen, Mr..McCabe crossed 
~~ out the figure “10°” on each side of ~ 
the centerline on ‘the road dip pr ofile : 
and: substituted. the. figure’ “12’,” 
initialed the change, aid dicted . 
his approval-at the bottom of. the. 
- drawing (Tr. 129). He did not.re-  ” 
. fs member taking exception. to. any of 
. the remainder of the drawing 
- 178), and never discussed. the fact 


(Tr. 


_. of his signing the. contractor’ $ draw- 

ing (B-10) with anyone in the Gov- 
ernment (Tr. 02) , nor the fact that Fa 

he had changed, the width of the | 





“14 ‘Appellant “Exhibits - 4A didpiek 4b are 
_ hateecanhe ‘taken. on April 23,1969" (Tr.: 53), 
and show the. condition of the road at. this ae 
_ time. 


DEPARTMENT oF THE: INTERIOR 


es meeting, 


‘finished 


cry LD. 


} ne seetots piensa) (te 284) a 15 The ~~ 
| project: diary makes no mention of . 
his signing Drawing BAO.) 


" Stibsequent. to the April ¢ 93, 1969 
at which - “Mr. 


1.bry 
road of 24-foot width. By letter 


dated May 5, 1969, he gave written 
notice to. Mr. McCabe that: he con- 

_ siderecl the” changes in: subgrade. ie 
: elevations and interpretations of de-. | 
‘sign of typical sections to be com-. 
pensable contract changes. 16 ~The 
‘Government. accepted. the road on 
June 12, 1969. The Government did | 

not offer any testimony or. evidence ie 

-. regi arding the actual. width of: the eg 

at ‘ond that was: aceepted.* oe - 


Decision. 


to be built. 


“35 Dr. 215, aad. “478. “He fuunged= the Be 10 


dtawing to show a 24-foot wide road in. the. 
“dip: séctions. and did not comment on the: :re- | 

. mainder of the pr ofiles show ane a, 24-foot oe 
road.’ : os : 


16 Item B- 4: 
17 ‘The. speolect: sii con eeapandede that. he < 


did not: know,. when. asked. the. width . of, the 
“Additionally, » the 
=| project. ‘diary: entry ‘for. June 18; 1969; con- 
“Mailed ‘as constructed’ © 
drws- ‘to DCSSC. a. which ‘would indicate this 
information was. readily available: a cag ee 


road. (Tr. B08). 


tains the statement: 


McCabe 

_ signed. Drawing B-10, the record. 
discloses no further. difficulty with - 
regard to grading. Appellant testi- 

| fied that he proceeded to drift -the 
‘dirt back across the roadway (Tr... 
848), and to. build the road in ac- 


| - eordance with Drawing B-10, 
-B-10 drawing referred to- above. a 


é 1s eer that the ieee oe 
testimony referred to is foundéd.on —— 

- different. interpretations of the spe- 
cification requirements. respecting - 
the’ elevation. and width of the road 


Coe 


“There i is an Sebyiot Siircire be. 
| tween Mr. Otake’ S instructions to 
Mr. McCabe to build the. Schedule 


ian 3 road. 2 inches. lower and. 25 feet 


wide, and Mr. McCahe’s actions inj- 

. tially: to permit. the. erade to be - 
raised, then to stake. au 4. foot. wide 
road. There j is no evidence that. Mr. - 
Otake’ s view was ever .communi-~ 

| cated to appellant ; however, his ad- 
vice to Mr. McCabe was cited as the | 
basis for some of. the. instructions 7 


given to appellant. - 


From January 16 ‘to March 19, 


| Mr. McCabe and the Government 


: inspector were present and acqui- 


esced in appellant’ s work to conform 


to the plan profiles by raising the 
subgrade. According to Mr. McCabe 
_ this required the bringing in of bor- 
- row. (Tr. 122).8 Both Mr. McCabe 
and the inspector testified concern- 


ing their knowledge. of appellant’s 


plan and actions to raise the sub- 
grade.!® Yet, neither objected or. re- | 
quired that the grade be lowered 
until March 12, after establishment 
_ of the subg rade elevation had been | 


“ Borrow is a pay item in fo ceanteace- 


schedule to be paid for at the actual quantity. 


--...The Government argues in its brief that both 


schedules. ealled for the. same amount of bor- 
row and. appellant: ‘should have known: the 
subgrade | was to “be the same for. 


W ithout objection. (Tr. 309.).- 
_ 19 ‘Mr. Quick testified as folio we: 


—14Q, Was that (March) the first time that: 
_ you found that any. elevation. you. felt: was. 


2 too high? ; 
Al No: ‘Because | Mr: 


to raise it Moths. ba TSG gaint tase % 
: es What did you tell him? Le Cea aS 


‘A. 1 told -him to follow. the. Siotés stakes, 


that is what they were = FOR: 33 Bo es 
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either. — 
schedule. Appellant brought in the extra bor- 
row during this period ‘and: ‘was ‘paid: for it. 


Jones | (Appellant's 
foreman) came to me and .told me that. he was . 
- building the grade too low and he was: going. 
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substantially. completed: and. “fine | 


grading was in progress. 


We hold that the. specifications - 
were defective and. ambiguous aT. 


- that. information was. lacking. re- 


garding o the. means of converting the 


‘Schedule 1 drawings to Schedule | 


1A. However, the ambiguity was re- 


solved by the Government’s action | 

~ in observing and permitting appel- 
lant to substantially complete the 
grading phase of the work, and ap- | 


proving the use of the extra borrow 


-required.. The appellant’s work and 


the Government’s knowledgeable ac- 
quiescence therein amounted to a. 


‘contemporaneous interpretation of 
the’ contract. Subsequent instruc- — 
tions to lower the grade and theul- 
timate agreement to complete the 
road | aeeording to. J eaane B-10. 


were contract. changes.” 20 


The first change Ceniaeas a 
Mareli: 12; when Mr. McCabe or- 


dered the: otade to be lowered tothe 
blue- -tops. “Tt is not clear whether i 
this instruction resulted from learn- 


ing of Mr. Otake’s interpretation 


guray the February 25-26 visit, or : 


from an.independently held view of. 


the enccrapnes Siena The ” 





20 International, ‘Bullaeke of. Florida, Fie: 


JPAACAP No. 67-5. (August 11,1966), 66-2. 
BCA par. 5765 ; Creative Arts baad Ine... - 
FWAACAP: ‘No.: 67-10. (September. 


1967), 
67-2 BCA Par. 8575, . on reconsideration at 


- p. 80,511: 
In. the - light of | Phe. foregoing, it. oh | 
clear that giving great weight ‘to. the. con- — 


temporaneous conduct: of the: ‘parties : during 
the active phase of. the- contract. and prior.to 
the inception of the. dispute. Was. correct. ™ 
Compare Compee * (A? Joint Venture: ‘oF: Coni- 
monwealth Blectric: Co, and Power City” 


_. Electric, Inc. 5 IBCA-573-6-66 (January 4, - 
on, . 


75 L.D. 1, 68= UBCA par: 6776.. 
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: ‘latter j is pigieated, since , the — uc- | 
- tion was to lower the grade without. 
_mention of “widening it to 95 feet. 

Additionally, he continued ‘to stake 


a 24-foot: wide road and there i is no 


a evidence that he objected when. ap- 
pellant complied by plowing out a. 
- 90-92-foot trough. Appellant: com. 


plied’ with the instruction, but ad- 


vised ‘that he considered it to be a | 


; compensable change. 


On April 23, the grading requir Coo 
~ ments - were again changed. Mr. — 
— Otake had: visited. the project: on 

: April 16 and 17, ‘and. told Mr. 
- McCabe the excess ditt piled along 

 the'side would have to be removed. . 
st There. followed ‘on. “April 23, the re-_ 

vision and approval of ‘Drawing 

_ B10 showing’ a 24-foot. wide road 

and the’ completion of the a 

= in accordance therewith. . - 


We also find that’ there - were sig- 


os nificant staking errors in‘the’ Gov- 
i ernment’s placement: of the blue- -top 7 
- 2 stakes 3 in the’ cut sections. This alle- 
” fi or compensation for the extra work | 
7 we note, ‘that the ‘amount claimed | 
totaling $46,514. 50, ‘included costs. 
of: building 
curves. and the uphill haul for bor- 
row, which we “held, .sugiva, were 


gation | is: ~eorroborated - by ‘the 


testimony of the: engineering repre- 
sentative’ that these: stakes’ all‘ were 


= placed. too low. The impact of the 


_. staking errors and-the unclear in- 
- structions 


given ‘appellant, ‘by the 
designated © Government ~ 


form: unproductive and extra. erad- 


_ Ing work from: early: March. ‘until 
sometime after April 23, 1969, when, 


the regrading had beet: completed. 


Reo garding the claim for. extended 
. perfor mance time, the Government. 
ae computed. the.contract. period. from... - , 
~ November 13, 1968, rather than No- 
| om vember 18, 1968, the date the receipt : 


"DECISIONS Or THe DEPARTMENT: ‘OF THE INTERIOR 


“project. 
Srey eer caused appellant: to per- 


oa She notice to. ‘proceed. Was @c- 
knowledged. The. Government did — 
~ not offer: evidence to show the notice 
to te proven was received earlier. Ab- 


sent stich. proof, ‘the. date of receipt | 


“on the notice must stand. Appellant 


should be erédited with the five days. 


erroneousl y ineluded i in the Govern- 
meat’ S ‘computation. This leaves 48 | 


days of delinquency charged. There 


were 4 ‘days from the time the first 


g grading change began affecting per- 


Pa for rmance upon t the discovery of the 
“too high” grade on March 12, and 
the settling effect of the April 23 ac- 
- tion by the project. supervisor. These Stet 
41 days should not be charged to the - 
contr act time. 
of April 23, more time Was required 4 
to ‘fegradé seven. “miles of road. a ee 
“Seven. days constitute a reasonable ooo wae 
- period : for this work. Therefore, we 
‘grant. the entire: Ag days of addi- 7 
‘tional: performance. time. for ace 
7 complishinent: of the extra. wor oe 


After the ag’ “reement. 


‘Respecting © appellant’s | request 


super elevations on 


either abandoned. by the appellant — 


or failed for want of proof, He has 


established that) extra. work was oc- 


| aE by the staking errors in the 


erroneous placement of blue-top 


_. stakes in‘all cut sections, the widen- 


ing. of. all dip: sections ‘by. two feet, 


gD, Gan holding inked es unnecessary to: piss See 
ae on.appellant’s claim for five additional ‘rain 
- days in February :by letter ‘dated May 9, 1969, 
 and:.not..answered | by. the Government. ‘See a 
Appellant ‘Exhibit be BES Seats ow 


Mop 


and fie. ere Gracia require- 


3 ments for which hei is entitled to be 
compensated. 


‘not kept until March 21, 
; though: 
| changed | earlier in. March. 


corded the Governments 


of these: ‘cost ‘documents. 


a compensation to which appellant 3 is 


- .entitled, we do find that the evi- 
dence on costs and the duration of - 
unproductive work and rework do 


‘ Provide a reasonable basis for : a de- 


iteuis” Be 11. ‘and BR 42. 
“28 'T he. project diary entry for: June vi 1969, 
notes ne all ‘the. main . Toad: i-nad been Bae 
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'$0- -called.. 7 
- ‘there owas” clear | proof. that, the. ‘contractor 
was. injured and. there . -was no, more reliable — 
method for computing damages * * *.2” Proof — 
7 of injury, to.:the. appellant is. clear. 
' no more ‘reliable method exists for computing 

é damages than. the jury verdict apDTact: 


. inated ot the) price alee: 
- by. the jury verdict approach. ae 
| : “Therefor "ey 
- «The two documents: in. ie end 3 
oa seheae to the extra costs. incurred: 
do not show. any, br eakdown for the | 
various claims.” Neither do they 
~ provide. any reasonable basis for al- 
location of such costs to each claim. 
The. determination: of an equitable 
adjustment is also complicated by 
the fact that the record of costs was 7 
even _ 
the grading monk was 
Addi- : 
_ ‘tionally, some weight. must be ac- 


considering the. entire r 
record. and giving. due. weight to- 


all offsetting factors, we. hold that. : 
the appellant should recover an al- | 
lowance i in the amount of $39, 000. = 
-Additionally,, appellant- is. entitled . 


to a time extension of the entire 53 : 


i days requested: 


| Conclusion 


The ‘appeal is. ‘guatained in ‘the: 


»‘gmount of $39, 000 and an extension _ 
of the contract perenne pore: : 


< of 53 dave, ane 
challenge a 


| on. the 
ground: that the daily. record OX- 
oe “tends: two days: bey ond the date of =. 
ca completion. ofallpaving.® 
_. While the: unknown factors pre | 
co a precise ealculation | of the 


Rossen. C. Lyneu, Me ember. 7 


: I CONCUR: 


- Sherman P. Kian, M ember. | 


24 ‘ Lincoln: Donstructtod Company; ye : 


7 438-564 (November ™ 26, 1965), 72 LD. 492, 
65-2 BCA par. 5234; The Brezina Construc- 
bon. Company, Ine. ¥. | 
“No. 68-70 (April 17, 1972), 17: CCP par. 


‘United ‘States, ct. CL: 
80,882, quoting | WRB. Corporation v. United 


States, 183 Ct. CL 409. (1968): 
‘jury - verdict’. ‘countenanced unless . 


We find. : 


"APPEAL or R iE ‘FULTON, CONTRACTOR® . ie 


| me 


2 Appeal 'f ‘frdin. Contract No. 14-06- . 


ca ‘D-4646, ‘Specifications » Now DC- 
5868, Canadian 
: i Texas, Bureau of. Reclamation. c 


ale #Not in ahronlogienl cue ee 


oe “ ‘Denied. ! Le te 
‘Decided Fay 2 ar, igre : ‘Sey Conse ctien® ian ang - 
~ tion: Warranties—Contracts: Disputes - 
“and Remedies: Burden of Proof—Rules 
of Practice: ‘Appeals: Burden’ of. Proof. 


River - Project, = An appeal. claiming . the costs of ‘repair | 
OF corrosion in four stainless. steel clad — 
2 eguse tanks is: ‘denied ‘where the ‘Govern- . 


me ment has. discharged its: burden: in | Show- : 


“Nor is the. : 


ing — a | preponderanes of the evidence of 
“record. that the: “most ‘probable: causes 


3 


Pa of, corrosion were:: welding. ‘defects, not - 
Ae allowed, by the: ‘Specifications, and, con 


ate 


| “of the taiiks from weld and I gouge spat. 
: ter, = es a oo ae a 


| Contracts: Constr action “and ‘Opera. | 


tion: “Warranties+_Contracts? 


Per- 
‘formance or. Default: Inspection on 


; : ‘The Govérnment’s remedies’ under’ an ex- 
press warranty extending’ foi: three-years 
after acceptance of | the work: are -not : 


| vitiated by inspection ‘and-acceptance bar- 
ring all but latent defects since warr ay 


< remedies are cumulative.’ 


APPEARANCES: For Sa Toh 


_ A. McWhorter, Attorney .at . Law, 
- King & King, Washington, D. Cc: for 
. the Government, John .R. Little, IY., 
and William re Perry, ee 
Counsel, ‘Denver, Colorado. ; Soe aa 


= OPINION. BY UR. FONNER 


. INTERIOR BOARD OF» 
_ CONTRACT APPEALS | 


“This appeal involves. the. eae 


‘tion of a contr act warranty provi- 


sion to the. repair, of four stainless 


steel clad surge tanks on the: Cana-. 


dian River Pr oject of.the Bureau of 
Reclamation. A’ purpose . ‘of the 
i Canadian River Project is ‘to supply 
water to Amarillo, Texas. To this 
-end water must be made to run -up- 
‘Tull from Lake Meredith. to-the 


| Amarillo reg ulating reservoir. The 
hift-is about 650 ‘feet and is. accom- 


= plished by. pumps in conjunction 


with the four surge. tanks. The. spe- 


. cific functions of the. surge tanks are 
(i) to act. as a ‘kind. of, ‘pressure, re- 


tee valve. Loe that: the . whe. Hine 


| DECISIONS OF THE. DEPARTMENT OF THE INTERIOR | 


19 sae 7 


an esses are sad (11) to keep. the pipe 
line full of water, and (111) to pre- 


vent damage due to separation ot 


the pipeline water column.’ 


The surge tanks are not ‘stall’ 
they range in size from 18 feet: 6 ? 
inches diameter and 130. feet, tall, to: 


OB feet i in diameter and 192° ‘feet 6. Mek . 


inches tall. They are uniform, how- 


ever, with respect to materials used 


and. manner of construction, each be- 


ing ‘built.of curved plates eight feet. 
‘tall, ‘fabricated of type 821 stainless os 

| ‘Side clad to'a carbon steel backing. >. 
All joints were welded. American | 

_ Water Wor ks Association Standard ne 

for Steel Tanks, Ete. D-100-59 3 Lee 

“was the governing code.? “The con- 
‘tract also. required | that, 
welding of stainless steel cladding, 


the electrodes used shall be such’ that 


the resulting welds shall have equal : 
resistant ‘properties | to e 


corrosion 
those of the stainless steel cladding 
being welded. 28 Age 


Work, under. the “contract. “was _ 


te a 


ber: Of; ; 1965, and the surge tanks: — 
were subsequently put into service. =~ 


Early in 1967 1t was noticed. that the. . 
floor: of tank 2-was. leaking. This 
tank was dewatered’ during: the. 


week of February. 6, 1967, and nu--. 
merous and widespread rust tuber- 


cles were observed on: ‘both the. weld : 


seams and-the plate. surfaces.* Ap-. 


pellant was nee and Le to 
E Appeal File, Exhibit oT, ae . | 
; 2 See Specification paragraph 35, “Appeal 


“Pile; Exhibit ale 


3 Thid:: 


ay Se ance File, exhibit 22, Item c. ie Br 


In the — 


tee Baty : 


price, | 


Petia ee 


| : its responeibilitieg ged Spreiica 
a tion. parag raph BEE. 5 


| 3 st aintenance | Warr sandy of Pipetine = ee 
eae “Ror a’ period ‘of 3 years: after: ‘acceptance 
ore :the ‘work, -the, contractor shall bé respon- 


fittings: and valves for structures, 
steel surge tanks, ‘ 
~soever, except. ‘for. ‘such. Jeaks, defects, 


failures which are, as determined by’ the he 


. agents, ‘acts: of. third parties, ‘acts of God, ' ue 


~ aets.of the common enemy. «-! a 

“The obligations of the ‘contractor ‘under: 
this ‘paragraph shall ‘be enforceable against. 
his surety. or sureties for the. ‘performance 


bond’ under this. contract,. during the life. of 


ance. of all: work: under ‘the. contract.. 
<sLOs final payment. under | the: contract, the con-. 


_’ tractor shall‘furnish’ a..bond’ in the ‘amount. 

of 5. percent. | ‘of: the .total . original. contract: | 
to assure performance. of: the. con-” 
- -traetor’s | obligations: under: this: paragraph 
“ after. the : ‘expiration - Of: ‘the, obligation ‘ ander .. S 
the. performance bond, for: ‘the. remainder of ea 
‘the ‘maintenance’ period: “The form ° of bond | 


and the: surety - shall be. satisfactory. to: the 
contracting officer. - : 
+ LeThe - contractor,. 
Government, shall promptly commence and 


ie. diligently prosecute the repair of iged defects, 


Genk maintenance. period. The - woul: of . re- 


pairing any defects, leaks, . or. failures includes 
the necessary. excavation, pipe repair, ‘backfill; ~~ 
_ and. replacement, of: any appurtenances - “de- . 
~ stroyed. or disturbed by reason of ‘such’ work.. 
_ Repairs as’ may : be. required, © in- the. opinion °s 
of: the: ‘contracting officer, ; ‘Shall ‘be- made by... 
_ the contractor in sucha manner as to causé | 
~- the: least’ practicable interference with: the ‘use. 
os OL the: pipelines. in service, Any. damage. to. - 
roads’ and all: other such improvements lying © : 

| within | ‘the: permanent ; ‘right-of-way ‘shall: be 
-Yepaired ‘by. and at: the expense. of. the. con- 
tractor, to: a condition As. nearly as: practicable a 
to’ the original ‘condition. If’ ‘the’ eortractor: 


. fails or refuses. to. make required :repairs.:or 
replacements with. due promptness and dili- 


gence as determined by the. contracting: officer, - 
the Government Shall have the. right ‘to. make y 
‘repairs and . replacements, and - unless itis - 
. determined :.that-:-the: cost. of. the. work ‘is -- 
chargeable to. the. Government, the entire: cost: se 


thereof - shall be paid: “by: the- contractor: ‘and 


= may, be collected from oe contractor or the 3 


“from” “any. cause’ Mites 


upon: ‘notice. “from. the: 


APPEAL OF: Ran! FULTON, “CONTRACTOR | 5 BA. > 
a _ Tuly 24, 198 a 


“There is ig no 0 dispute ae consequence : 


- “over the. appearance of the corrosion 
as. seen. visually: j in the. tank.. ‘There | 
“are, however, divergent, interpreta-. : 


tions. of what was seen, and these — 


- ‘sible. for ‘the repair of. all defects, leaks,. or..: 

-.. failures occurring in the. pipeline for: ‘the | 
- % aqueduct, including: the steel . :pipe: with. mortar. 

| ~ dining, 


divergent interpretations bear. di- 7 


4 rectly. on the primary. factual, issue. 
in the. appeal—what, caused the COrs 
-rosion ? According toa. prior ‘deci- 


‘sion of. the. Board i in. this case.* he” | 
‘tracting: officer, due to defects in. Government- yc oat t a 


| furnished: materials, négligence | in the opera. 
tion of the aqueduct by the Gover nment or its. — 


burden: is. on. the. Government. to ‘ 

“prove: that. the most: probable. cause, ty 
OF, the corrosion was within the area. 
of. responsibility of the contractor 7 : 
under the warranty provision of the 2 


-,. - gontract.. 
_ the contract and for Y; ‘year: after’ final aceept- se 


Prior . 


The. ie wable: feature. oe 


corrosion, as seen by Gore rnment. 7 
witnesses, was. the. widespread occur- | 
rence: of rust. tubercles. both. along o. 
_weld.seams:and on the. plates. ‘Be. 


hind. the tubercles. would be. found. . 


| small holes in, the cladding with. ¢ a ; 
‘larger cavity yt 0 14: inch. diameter = 
| behind the small hole." These tuber- | 
- cles. predominated. along the weld” ; 
seams, occurring. every. fow inches.‘ aa 
‘There were 5 to. 10. tubercles on each | 
. plate? On the tank floors corrosion _ . 

“pits or: tubercles. seemed to. appear : 

only. along the weld seams, and, not i 


contractor's ‘corey or: sureties or. ‘both. “the 
“cost of. furnishing. the: ponds, shall be in- 


cluded. in, the: unit. prices. bid in the schedule 


for items of work provided in. the schedule, ee 
. The: contractor : will: ‘be: ‘reimbursed the actual . 


and, necessary. cost, ‘Dlus 15 percent for profit, ay 


and general expense: of any work or. materials , 

, “pertaining ‘to repairs or replacements: that: 

aye found. to. be the responsibility . of. the 7. 

' Government: (Paragraph oe “was. amended by grid oo 

‘Supplemental Notice No. 1.): a ; 
SR, H. Fulton, Contectar TBCA 769-8-69. ae 


(February 2, 1971), 71--1 ae bara, OTS. 
TT, 161-162. ee ee 
: “8 Tr, 212, 381, 596. i oe . ee mae ae 

Tr - 596. Ta ee PD i oe ee 


‘DE cIsI ONS. 


: mes ally ¢ on thie plate s sur oe euch “ 
as seen on the tank ‘walls.’ 10 "Dre ~ 
“Government’s. “thief. - 
witness, believed’ that the tubercles | 


| Klodt,? the 


“on the wall plates’ reflected a pat- 
— tern. 


the upper reaches of the tank," 


_ The’ visttal” observations ‘of Dr. 
- Klodt were the most thorough made, | 


He - not. only examined the tanks 


from the floor, but also was hoisted © 
tothe top. in a painter's chair. He | 
noted that below hor izoutal welds 3 | 7 
surface of the clad plate. Other fea- 
tures in specific photos will be re- 
ferr ed to elsewhere in this opinion. a 
According: to the record the’ gC. ek 
| “tual erection of the fourtanksseems 
“not to haye presented any unusual 
problems or difficulties. The: tanks © - ae 
were - erected, by. Pittsburgh» Des 7 
Moines" ‘Steel. Company - (PDM) a 
which also. shaped. the plate and: 
floor sections, accor ding to. welding _ 
schedules and shop drawings ap- 
~ proved. by. the Government in nor- ~ 
. mal course.” The Government. made | 
one significant change 3 in the eree- 
tion requirements by requiring 100. 9 
percent penetration ofall welds.*° 
This meant that seams. on all'plate 
~ ever three- eighths inch thickness» 


a : there e was generally : a dark area, with - 
on concentr ation of metal spatter and . 
ae ee ust, and above: the girth welds ee: 
io lighter area. of. carbonate deposit. oe 
In the bottom courses he noted: a 
large hor izontal line about. OF inches 
ie ‘pélow: girth welds. and almost: “die” 
ag rectly beneath vertical weld § seams. 
Dr. Klodt pointed out. that: all the | 
a metal | spatter actually. seen was’ _ 
_. Stainless’ steel. spatter. The patter ns 
_. of alignment that he é saw, anid which : 
she. attributed to: ‘mild steel spatter, 
Z were composed. solely of tubercles, 
= rust spots, and rust steaks because 

> ‘the. ammild: ‘steel spatter” ‘from are 

~~ gouging had all, in his opinion, cor- 


roded away.® 


a Appellant’s witnesses’ generally. 
confirmed these. visual IMpTesslous, 


~ but with some small differences. One 
7 witness: felt that tank & had less.¢ cor- 


acai Ue ig 334. 


| 1DY.- Klodt j isa. qualified. cetaltarvtet: with: 
learning and papersence: in both welding: and . 


corrosion. en ear 

EER. B81 ee Ra 

_. Myr, B8is 
OM Ty, (882; 458. Se Raa Sat 
eels 883, 3 374-876, ee eae ne 


oF THE: DEPARTMENT oF THE INTERIOR 


i If viewed from ‘a position. 
: adjacent to the wall, the plate tuber- 
cles would appear. aoe toward 


(79, LD. 


‘Yyosion , ant tank De 16 ee S. 
witnesses saw no pattern of align- ae 
ment.of tuber cles ‘or rust’ spots: on 


the plate surfaces, and accordingly, © 


could not determine any association 


of such rust ar eas with metal Spat 


ter. 17. 


~The pictus of corrosion testified . 


to is vividly portr ayed in a‘series of 
color photographs. ‘8 ‘These photos 


show various views of the tank inte- 


-Tiors. “It is obvious from the photos _ 
that. extensive corrosion | occurred. - 
along the. weld s seams, and that rust — 


tubercles were’ scattered over. the : 


had to be back gouged. The back 
gouging had to be performed to cre= 
ate space for full penetration of : 
weld metal into thejoint: | 


dl oT, ‘398,650; ° 


“atpy, G621,' 652, Pe co 4 ee 
aa eupeal File Rstibits. 304: and B to 40 0d ; 


and 8. 


9-T 58, 584, Bx. Aste 
20, By, BTS. ee 


te es I 


re a Tr. 582. a 


“The sequence se weld: passes was 
is In. welding . ‘schedules: 
- submitted to and’ ‘approved by the > 
oe Gover nmeht. 24 The schedules theni- 
. » selves 2 lay out the sequence of weld 

: passes, “indicate back gouging when 

- necessary and the side from Y which: 

f performed. ‘The schedules also. “ine. 

| dicate. the joint: edge preparation; 
and the results of testing a test plate. - 

| assembly. 23 ‘The basic sequence was. 
 . to weld the outer. mild steel side 
first, back gouge fre om. inside where. > ‘ing. are gouging. a2 Appellant’s. wit- 

required, and then. weld inside with : 


elaborated: 


-... stainless. electr odes.’ 2 On. the thick- 
- oy est: plate there was a imild steel ‘pass . 
~ on the inside to eliminate. distortion, 
otherwise: the. first. inside pass was 

. swith. enriched stainless. 309 CB. elec- 
ere trodes to take care. of dilution with 
me mild steel.? 25 Final inside passes were 
2) with B_347: electrodes, equivalent i in 
_ composition to 321 stainless steel.2* 
 Fleor ‘plates were welded from one . 
Seas side. by. two: ‘mild steel” “passes; one 
on pass with, 309° electrodes, and. final 


an Passes, with: 347 electrodes.” ar 


There. is. no contention. that, the o 
: materials. used. Ane. welding. were a 


+ defective, 


. planned. sequence ‘of execution. was” 

: deficient: ’ “Nor: has’ the Government 
- directly ‘challenged ‘the qualifica-. 
-- tions of. the welders. According “to . 


a Dy. ran : 2. 
. 2x, ue 
7188 Ty, BTB-579. 
25 5 Ty. 581. a. 
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- on. ihe. obo or Gene | 


that the: approved | : 
Ene 28-8. p Bate 3 that. PDM. took any, specific precau-. 


tions. ‘to. protect the. clad surface | 


28 ° The Stew. : 


varied from: four. to eight welders, 
with... average’ turnover.” At least... 
_ two, “including. the foreman, had 
. prior, experience ine welding stain- 7 

~ less steel.2 According to appellanit’s . 

testimony the: welders did a good . es 
“job? Bie 6 ae es | 


A. Gorman. spitniess, ‘peealled: ae 


“metal spatter adhering to the stain-. 
less, clad, anda pattern fof 'Spattering ae 
TDL the direction of the air blast dur-. 


_ ness noted. that. stainless steel spat-. 
‘ter should be only inches from the 
weld and the gouge spatter would. - 
str ike the walls and fallin an arcing 
pattern.** ‘Such spatter. should: hot 
be expected to adhere more than Boos 
.-or 4 feet from the weld. as ‘ Although — ee 
uppellant’s witnesses. were unable. to. we 
see the pattern of alig pment of mild. - 
steel. spatter as reflected 3 in tubercle s 
: formation. as seen. by. Government. 7 
E witnesses, one. of appellant’s | wit- 
nesses: did see a, gouge: spatter. pat- . 
tee tern running diagonally in the dark ae 
ee, ar eas: ‘below the girth weld i in photo... oe 
7 graph exhibit. 35-B. 85 ee ag 


OT: does not, appear i in. ‘the ‘record ‘ : 


from, ‘stainless or mild steel weld : 
; spatt er. “Nor, except for wire -brush- ee 
7 ang after e ach. weld. pass,. and after 

| the testimony all the. welders were te 


7 duly, quatted and certified, poner eae aes 
| Oo) 8-0 7B 
we Be, FOL 
Lo mine 687, 0 By 
OLD, 590, 687. a a oe 
on, gers ry be Tr 622-623: eae ES oe pear ee ge,” 


back gougin gs vhs there © any clean- 





Spy, 624-625. 


— B5Qe - "DECISIONS: 


ing of iis interior of the tank tox re- ~ 
‘move rust and spatter after comple-” 
“A Government’ 
. inspéctor suggested that the tanks be 
- cleaned both to his supervisors and 
to: PDM personnel. 88 PDM person-— 
: nel did. not. think such. cleaning 

uiecessary,®° and the Government, - 


_ while noting the su ggestion. at a. 
of the platform floor. This horizon~ — 
tal concentration i is not continuous, 7 


tion of erection. 


high leve 1° never. séems to have = 
- acted on the ‘recommendation 108" 

a have the tanks eleaned. ‘The inspec: 
tor was subsequently instructed’ not. 
asad to be concerned with the question) oS : 
— cleaning Foe - 
_. , It was. “also ‘testified. that’ floor 
— plates’ were put in last,to avoid pos- — 

. sible. damage ‘to ‘them ‘during’ the 
erection of the tank walls. 42 ‘Also; in 


: structions were given! to the erection 


. : superintendent that all lugs ‘used in’ : 
* tank erection ‘be put ¢ on ‘the outside | 


| of the tank. 43" 


= “Th the erection’ of ae upper . 
_- edurses of some of the tanks PDM | 
used a ‘traveling platform.“ ‘A Gov-— 
es ernment witness testified to observ: 
i ing ‘spatter. hit, the’ platform: and 


2 ‘Another Governineit | ‘witness, vo = 
. Timblin, concluded that the. heavy = 
horizontal line of weld spatter ob- 
_. served below. a ve ertical weld re- — 
- sulted from spatter bouneing off of | 
at this plationn. A PDM "wines - 


+ | ATT. 697=698. 


di niy. 692° s wee: Be a Rha at 
38 Tr..7%, 95. oe F 
20 Tr, 51,77, 589. | 
’ 40 Exh, A~1,. 
4 Dr, 94, 
_ 8 Br, 592." 
-). Er. 700, oe 
o See Exh, G15, : 
Rn one, 292-292, meshes) ep 
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“119 PDEs «| 


poiited ou fihae hose onial iad ae 
7 spatter would be blown out beyond 
the cage, and very ‘little would hit’ 
the floor. * The Government’s posi- — 
tion is er editable. The photographic - 
exhibits do show. a heavier: concen-. : | 


tration of spatter at a distance be- | 


Jow horizontal: welds which would. 


roughly correspond to the position 


however, being concentrated below. 
vertical ‘welds. ear ~s 
It was brought out at the hans - 


= that? the Government: inspectors Ve - 
: signed to the: job 1 were not experi- a 


ad that PDM. was. aware. “of their. : 
shortcomings. 49° “The inspectors te baat 
Tied heavily. on the: -judginent. of ote ea 


rd 


dice. néwever” that. PDM ‘over: eS 

: reached. because of the known inex- 
perience , of the: inspectors," On the 7 ee 
contrary, the’ ‘inspectors. ‘examined _ 
visually all weld seams, 5? PDM per- : - 
sonnel thought. the inspection was 
~ very: thorough iors aD. eye code < 

- tank. 58 = ’ 


The spiicifidntibne sigs: asd 


“pat: ‘radiographic | inspection: - of - 
weld seams.®* Tho.inspectors learned 
how to. read. the radiographs.on the. 
~ job.2? All weld defects, noted 1 in the. 
a mdiogranbs were ori Be 


“48°"Tr, 882; 458, . 


48D 48, 59.1 = 


Bo ea - 
BLT yr, 84, 0° 


ae 5a Tr 84. aa 
88D, 691; see also Te. 88, 90, fag 
“+, Bf Exh, G4, Summaries of radiographic in- 
spection reports. Cee : 


"85 Tr. 72, 698, . 


Sates ete, 693. 


B47] ~ 


| "Tn nee case an ‘Anality of inspec- | 
: tion dees not bar the Government. 
| from asserting. its rights | under. a 
* separate warranty, since. the: re-: 
“medlies are cumulative. 87. On a fac-. 


~ tual level. the quality. and exactness | 
OF. inspection seem of little relevance : 
since the causes. of corrosion alleged _ 
by. the Government, . €.9g.,. Slag ins 
~ elusions, undercutting and, lack of — 
fusion would not necessarily be seen» 
ona visual examination, and would 7 


: only: randomly be picked up by: a 


~ spot, radiographic | inspection. In- 

- spection is totally. irrelevant. to.ap-: 
the 
ee surface of the weld seams provided, 
sites | for. crevice .. corrosion... (an, 
oxygen. deficiency cell corrosion). is: 
only. a, theory ; 10 witness testified, to. 
‘seeing such. deposits. on the: weld | 
~ seams, ’ ‘In. Photo Exhibits 40A. and. 
408, where, the weld seams. are. 
‘quite visible, there i is no. ‘visual ap-> 
pearance, of silt on the seams. There | 


pellant’s.. theories _ regarding, 
: causes, of corrosion. 


Two main. theori ies s have been of 


“fered to explain the. corrosion. The 


* 2 Government’s. position’ is, based..on. 
weld defects..: Appellant's. position : 
1S. that the corrosion .was caused, by. 


the environment. to which the tanks 


~ were. subject.®*. Before discussing. 
these Positions in detail, and ana- 
| lyzing. the supporting evidence we 
: will, dispose. of. certain. other. hy: | 
potheses which. have. been offered to. 
explain the corrosion. Among the 
latter. are carbonate deposits, ‘tita- 
nium inclusions, fit-up.. difficulties, | 
bacteria, and: silt deposits along the | 
ae top of weld seams.. 
Titanium. deposits, bacteria, and 3 
- silt, all suffer from the same defect a, 
- there 3 is no factual evidence, to. sup; 
port them. Dr. Kledt, who made the ~ 
— ony. metallurg vical. examination, | 


3 et Apieut: of . General | - plectrie imuanis: 2a 
TBC A~442-6-64 (July 16, 1963), “12.1. 278;,. 


65-2 BCA par. 4974. . 


ir 56 Appellant's posthearing. brier, Bb. 86-42, 
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testified that ne found no : evidence 


of titanium inclusions 4 in the stain- 


en A GES aca ey ae 


less. steel. 59 He. testified on. Cross- 
examination. that. he - found no 


evidence. of, any. relationship | Dee | 


tween, titanium. oxides, nitrides. or. 


carbides, with. Corrosion: pits: ee 
Neither. party, has. offered: any 


ie that there. were any. prob- 
lems W ith fit-up.. of the. plate sec- 
tions, which,. when coupled - with 
the. ‘thin. cladding, 
corrosion. sites. ‘As: i bacteria, there. 
is. no. evidence; that such: corrosive. 


could. provide. 


bacteria, were. in. the tanks... - | 
That silt deposits along, the upper 


was an accumulation of. solid mate-, 
rials onthe. floors, of the tanks, but» 
significantly, the plate. areas of the. 
floor did. not. suffer. corrosion. The. 
only corrosion on: the. tank, floors _ 
was. along the weld seams, 


in, reply to the. Government's 


: posthearing brief, appellant. raised . 
the argument, that, the. lesser. corro- : | 
“sion to the floor. plates . could be ex, 
plained on the basis that the sedi- : 


ment on. the tank bottoms ‘caused 
the entire. ‘surface. of the bottom — 
plates to. become oxygen, starved, so | 


bb thy: “452, 498, 


OM AGT bi oe a 
61 Appel): File Dxhibits 404 and 408, 


“ 554. : 


: ‘that Giccenbal oxygen sondigone 


would have ‘been avoided. The floor | 
plates, therefore, did not coriode as 


a profusely as they might. otherwise 


~ have.®? "The difficulty with - this 
theory is that. there cwere ‘crevice 
| “corrosion. pits and areas along the 
weld seams on the floor plates in- 


dicating that” corrosion - ‘due « to 


a oxygen “differentials § in crevices did 
ae in fact. occur. As stated elsewhere 
in this opinion, ‘such ‘crevice or pit. 
‘ ‘corrosion. is. ‘dependent also on a 
, generally passivated’ plate. ‘condi- he 
tion, which i in turn is indicative’ of 
sufficient oxygen to maintain pas- 


- sivity. The evidence does not indi- 


cate or: support an. oxygen starved 
— general environment on the floor of» 
: ey ‘tank. The theory belatedly” 


- offered by appellant i isnot tenable.” 


- The walls of the tank were ex- 
- tensively covered» with carbonate 

_ deposits. The evidence shows that: 

~ the carbonates. in the water in the | 
tanks would come out of solution at. — 
about 70 degrees Farenheit. 68° AG. 
cording: ‘to’ the’ testimony the car- 


: bandate was not a scale, buta tightly 


Em adherent layer.** It seems to be the 
- opinion — of all the: experts that it 
did not itself : case. corrosion. ae 


2 Further, there 1 is no evidence, apart 


* from. opinion, that: links carbonate | 
_ deposits with sites for crevice cor- 
- tosion, or with ee other 1yPe of 


“- corrosion, 


. ‘The most extensive a ceili 
investigation into the causes. of : the | 


63 Appeal File. Exhibit 28-B. 
«64 Tr, 340, 464-465: a eee 
2 <t © Tr. 284, (340-341, 760-762. 
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grinding or gouging, oe 


3 Ce ED 


corrrsion in ane anes: was deine by 
Dr. Donald T. Klodt, the Govern- 

‘ment’s’ chief - expert witness. Dr. | 
~ Klodt is a highly qualified metal- hat 
lurgist with: experience bothin weld- 
~ Ing and :corrosion.** He was retained 7 - 
by the Government in thesummer of °. 
1967 to determine the nature, extent, © 
and causes of the : surge tank corro- — 


sion.” He was given great latitude — 


‘in his investigation and no restric- 
~ tions were imposed as to the conelu- | 
. sion to be reached. — : : 


~In his exaniination, ‘Dr. Bloat a 


“visual; y examined the interior of the 

tanks, To addition he selected sam- 

ples of the steel plate and welds on 
- the basis of his visual examination ._ 
and radiogr aphs taken in Tank 2 by : 


PDM in eaily 1967, when the corro- | 
sion was first discovered: Thesam-- 


ples were examined by using metal- 


lographic techniques, including - 


_ radiography, photography, and‘mi- - 


croscopy.” Dr. Klodt’s investiga- 


tion’ resulted in a report,’ “dated as 

November 18, 1967, submitted: to the we 

- Bureau of Reclamation: In his Teo 
port, Dr. Klodt ‘described his sam- 

pling and examination. techniques, | 

his: findings. therefrom, and con- 

eluded that the corrosion of the — 

welds was directly related to various 

_ weld defects such as slag inclusions, — 

. lack of: fusion, and undercutting. — 
Within : the” plate’ areas corrosion. | a 

- was attributed to weld spatter and a 


Wig booee 


, Seer. 818-321, 
ane oe et Ty, 324, 

x Appellant’s posthearing reply letter dated . 
.. July 7, 19725. x: * Si, a we 


a8 Tr, 323— 825. 
 @ Typ: 348. Ba 
Oar: 349-850. . oe tae 7 | 
TL Appeal File Exhibit) 22, attachment ‘to. bo 


Bs Item FL 


a oxygen, 


Bay 


“In his. testimony Dr. Klodt essen- 


= sf tially elaborated on his. report. He 

5 _ explained that the corrosive. mech- 

_ anism was a. kind. of corrosion proc-. 
| ess called crevice corrosion. At the 


~ bottom of. a small ‘crevice -passiva- 


_ tion ofstainless steel will. deplete. 
a an - electr O- 
As éhemical potential, with the crevice 
becoming: an anodic area and ‘the - 
large area outside the crevice being 
| cathodic.”* The ‘corrosion , current : 


establishing | | 


density is extr emely high. at. the 


: small anode (Tr. 358). The corro- 


“gion process. produces iron hydrox- 


ide: (FE(OH),) which is deposited — 
away. from the, crevice and_eyen- 
tually. oxidized to rust (iron. oxide- : 
oe Ra 0,)4 73 -This. corrosion. ., process. 

“can. occur. ina crevice totally withm © 


a stainless steel environment. soak 
There. 1s evidence. in the record 


- that there was. mild steel spatter on 


| ‘the, tank. plates prior. to their use. 


7 : . It is. apparent | from. photos and testi- 
mony that. there was also: ‘stainless 
pats spatter. Dr. Glodt. testified. that.sev= 


. eral photos m his report showed « cor- 


~ rosion associated with spatter.”* He. 
| observed. that. loosely. adherent spat-. 
“oy > ter afforded, a site for crevice corro- . 
sion, while tightly adherent spatter» 
did not." In: addition, he pointed: 
out that. one of his. photos: showed. 
that. crevice corrosion. could occur 
under the edge of a.rust.tubercle.on 


| _ the: stainless. cladding. eS ‘This pomt 


"12. Tr. 
m2Tr, 354. 
Tre BBE. o:: 
es 50. Tr. 753. 632. i 
8 Ty, 366; 368, 371-872. 
TED, STB : 
se Tr. 372, Figure 49 of Report. 
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354, ‘858. 
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was. “elaborated - on. cross- sexamina- 
tion. Even though all mild. steel ._ 
spatter. had rusted away, the rust. 
left on the surface could cause cor- 
_rosion of the stainless steel cladding | 
by oxygen Asficieney. under. the i. 
rust.” . | 


Dr. 


Klodt adinitted that aot t all 
- plate tubercles were caused by crev- 
ice corrosion initiated under. spat - 


ter. Some, he thought, resulted from 


grinding or gouging of the. clad- : 
ding, °° but he could only cite two 


occasions of such erinding: ‘seen. by | 


-him, one on a: floor. Plate, another — 


ona wall plates His opinion, none-_ | 


theless, based on his investigation 
‘was that corrosion tubercles i in the — 
center of the plates were the direct; 
result . of -metal. spatter on the — 
plates. 82 He thought. corrosion from ee 
spatter could. have been. ‘prevented a 
by use of asbestos or canvas sheets — ; 
against sides of walls, and. by. use. of a 
| anti- spatter, compounds.** 85 2s 
This view that the walls pale 
have been easily. protected. is sup- 
- ported by. the American Welding — 
Society. ( AWS) Welding Mande : 
book, which points out the potential e 
of corrosion danger from weld — 


spatter,* and_ the desirability ‘of 


spatter. a? 


We note here t phat Dr. ‘Rlodt a e 
‘self pointed out that whenever. cor- 
rosion has proceeded. to, any. extent, ae 


st Ty, 384, “ATT. 
878: : 
83 Ty, “880. 


"8 Exhibit G-20. “Ghipters 95, 538. a ee 


© Exhibit G-20, Chapter § 95. 7 ea ghee 


" protecting the plate sartace from. 7 


- rosion’ is 
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at aasieays the evidence of the initia ~ : 
tion of the corrosion.®* That obser- 
_. vation certainly applies to corrosion” 
~ related to welding defects and spat 
ter: 87 The relating of defect to cor- 
, accordingly, necessarily 
cir cumstantial and. inferential. In. 
.. the Board’s: opinion, however, this. 
. observation also. applies with equal” 
_ force to any other physical circum- 
Stance ‘suggested as a cause of the 
corrosion, But there is a ‘fundamen-- 
tal difference between Dr. Klodt’s 
| connection of the. corrosion with 
welding ‘defects, and some of ‘the | 
other physical causes. stigeested by 
3 appellant. Dr. Kiodt testified that 
he saw the kind of weld defects al-_ 
: Juded- to, and: he ‘connected the ob: 
served corrosion with the type of 
_ defect’ through his. investigation, - 
. With respect to such, causes as bac- 
teria, silt-on the weld scams, and 
improper fit’ ups, there is ‘neither! 
. substantiating evidence ‘that such : 
physical conditions occurred, nor 
| investigative “evidence to connect = 
them to corrosion sites. These latter 7 


-based on facts in the record. 
Dr 





8 Ty; 504, 
“oT Ty, 403. 


88 Tn an ‘undercut: weld metal ee nee com: 
: pletely filled the: weld. Broove; iets: a: oe | 


- space. 
_ 8 Te, 406-408, 411-418. 
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Klodt. observed andorcie, 
- ting °° in the samples analyzed. and : 
; apparent correlation of the weld- 
ing defect with corrosion ‘sites.®? In. 
his opinion ‘undercutting materially _.0 
— the probalalityss of, COTO : 


(79 E.D: 


sion. as Ou. _eross-examination, he 
agreed. that undercutting | is not 2 a 
ood site for erevice corrosion. be- | 
ease ‘under cuts. generally have aad 
rounded. or smooth bottom; how- 9: 
ever, ‘the corrosion problem i is pres-. 


ent if” the cladding | thickness’ is a“ 


éxceeded by the undercut. pre 


Although neither’ party. has éx- 


pressly addressed the j issue, we are _— 
concerned about the fact. that. the. 
‘specification cited © by appellant as. 
allowing uidereuts appears in a sec- 
tion of: the AWW A. Code devoted | 
to noit-radiographic inspection, and 
~ there seemingly in the context of a 
specification applicable to partial “ 
penetration welds, The allowance of _ 
undercuts, to a maximum depth’ of 
one-thirt ty-second, of an inch, is con- 
 ditionéd | so that’ the atiwelded: ‘por- 

. tion of a partial penetration butt 


joint plus the undercut should not 


reduce’ the thickness’ of the weld 


joint: by more than one-third of the 3 | 
thickness of the thinner plate. | 
~The AWWA specification seétion | 


for radiographic inspection of com- 


“eauses” stand only as. opinion, un- - plete penetration ‘butt joints, appli- 


proved . by’ fact.. These inferences — 
_and. conclusions to be drawn from | 
Dr. Klodt’s expert testimony - are 


cable to ‘this job, states. that any — 
crack, incomplete fusion, < or incom- 


plete penetration is unacceptable. a 
In this section, no mention is made 
e of undercuts, either to allow them’ 
or prohibit them. However, the def- 
inition of joint: penetration g given in — 


the Phen) uf amnauial of the. Salat _— 


8 Tr, 414,- 


* OT, 494, — 


or 02 ‘Appellant's posthearing brief, page 46. 


- 8-Appeal File Exhibit 27, Sees, 84. and 


1. 9.7, pp. 28-and 32, Feepectively: 


BS Appeal File ane 2 
p. BIT. 


27, See. Pe 124. a 
‘© Exhibit £2) vp. “48, 48. | 


= eat peneeraion: is measured from 
plate surface. to the root of the weld. - 
‘Under a specification. requiring | 


- complete or 100 percent penetration 


Dob butt joints, weld metal should 
- fill the jomt completely (reinforce- 


ment, or weld metal. above the sur- 
face. of the plate. does not’ count). 


-  It-would seem..that to the extent, 
an, undercut. left. a. void. between — 


- plate. and weld. nugget there would 


‘table. 


defects. 96 That. the Welding Manual 


is concerned here: with complete 
. penetration joints: is: evidenced: ‘by 
its further references to the: unac- 
we ceptability on: radiog graphic i inspec- 
~ tion of -any “incomplete penetra: _ 
we cannot 


* tion. Accordingly, - 
accept that. undercuts. without. limi- 


effect-for this:job... ae 
We might say, In additiol that 
‘ the AWWA epecticatis: a non- 


so BShibit A-2, p.118. “te “F 
+ oF aE ‘Exhibit A-2,p. 120. ay ae 
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| Be: Source. of -corrosion.: Dr. 
hot be complete penetration at that . 


point. Complete penetration would — 
not. allow undercuts,..and. it. thus 
becomes. understandable why the 
| radiographic inspection -specifica-_ 
tion..omits mention. of .them...As.. 
a variety. of incomplete penetration, 
undercuts are unacceptable whenin- 
i complete: pie is. emnaceay 


rasliégraphio. ‘itigpection * ‘requires 


complete. penetration of all. fa = 
tudinal (vertical) ‘joints in cylin- - 
- drical tanks, and allows no under: — 
cutting. 28 The same result obtains, — 
in our view, under.the radiographic ee 
| inspection. section simply by requir- wu 
ing: Pape eae in. all = 
ah 5 aa! if Sate es 3 


Slag mee were suge peatiod: as 


parently intersected the surface and 
provided @ crevice or corrosion path a 


Into the. stainless steel weld.°? Lf, 
however, ‘a, 


intersect, the surface it would not - 


Slag inelusion. did ‘not 


provide. a. corrosion hazard: The 
role of. slag inclusions as ‘corrosion 


sites is marginal. Although the ‘ra- 
a ae i. diographs show numerous'examples ~ _ 
The Welding M eee also’ nde 
| rectly. supports this concept of.un-" 
dercuts.. as a variety: of incomplete . 
. penetration when,.in- discussing ra-— 
- diographic inspection, it states that 
- undercuts. are unacceptable surface — 


of inclusions," there is no evidence, 


apart from. the’ single. sample, to . 
indicate. that; they intersected the 
surface.2 The. fact that:each weld. 
pass was -wire: brushed would also. 
minimize slag inclusions as‘a source 
of corrosion sites.1°3: The AWWA 
- specification: allows for slag ainclu- 
* sions within:certain: limits and there | 
. is no. evidence that the: Timits were 
exceeded: 108 | tisha 


- Another potent. source. of! ‘corro- | 


‘sion, according to Dr. Klodt, was’ 
lack. of fusion: 195, * This. was EO nae 
tation; except as to. depth, were: per- = | 
mitted: under the: — eo 


98 2 Appeal ‘File ‘Exhibit: 27, Secs. 8.8. ‘and | 


11. 9. 6, pp. 23 and 382, vespectively. 


_ 9 Ty, 414-415. 

100 Ty, 416, 

tor Tr. 416, | 
102 Ty, 420, 62 7, 643. 
woe Ty, 644, - 
1 Tr, 517. 


105 Lack.-of. fusion, refers re an. Te fnecmulete ce 


fusion of the weld metal with the base metal, 


‘Klodt — 
found a slag inclusion” which: ap- 


ae by corrosion alone the fee of fusion 
ef the weld.2%* Radiogr aphs: also: 
showed’ line. defects. at. edges: of. 
LE associated .’ with © ‘cor rosion: As 
along that defect, which Dr. Klodt 
- concluded: resulted from lack “of: 
fusion.?°? The corrosion damage was: - 
prono unced: beneath the weld in the © 
base -metal.ios. It. was. the radio- . 
graphic appear ance of a line defect. 
- with corrosion extending in both di- 
- rections. upon the line that led himto ~ 
nh suspect lack of. fusion. 309 Tf fusion 
were complete, a pit: randomly oe 
- star ted-on-the surface of the line of 
- fusion could. go: strai ght through the - 
cladding, - and. not extend along: . 


: welds, 


es line. 140° 


~ . Cross- eeiaicon: else. ‘praught : 
i out that lack of fusion at-the fasion: 
: ‘line’ between. weld. metal and base’ 
_ -metal is normally below the surface, 

~~ but that, the structural: condition — 


| oe created by-t lack. of fusion below the 


> fee +t ae surface. ra ¥ Taio of 
_ fusion was not permitted by the 
- specifications for the job.H2- ge 
+» The'testimony also. refers to pits 
. fier are: strikes. as a source: of cor 
‘rosion. Dr. Klodt’s report included-a 
sample: showing an are strike on the - 
- stainless steel surface which. did not 
an penetrate the stainless cladding: and. - 
| On ° cross-ex- 
amination he stated that he observed | 
frequent « are strikes along the seam, ; 


did. not corrode. 113 


— 


| 100 "Tr, 491, 
ot" Tr, 426.- 
108 Tr, 425, 

_ 108 Tr,. 
“and 38. ; 


+L 0 pty, 521. 
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426-429, 520, ‘Report, Segures 15,. ar oe 


“of eae one mi leas ijn a cee 
samples: showed penetr ation of the = 
- cladding" He estimated that one- 
fifth ofthe are strikes. — aa 

- the cladding. Ab 8 ey oe eS 
Dr. Klodt’s: expert opinion ae . 


that the corrosion in the surge tanks. 


could: be attributed to: thre ee causes : , 


(i) weld defects, as based on his ex: — 


amination, (ii) metal spatter on the. 
wall plates, and (iii) surface dam- ; 


age by arc strikes; gouging, or 


grinding ‘penetrating ie cladding! oS 
(Tr. 442.) Phe Board finds that ‘Dr. » 
Klodt’s expert. conclusion is sup- = 
ported by the preponderance ofthe. 
‘eredible evidence of record. His 
opinion. leads directly to a conclu-— 
- sion of defective workmanship, and. 
Inadequate: protective procediires. * ag ae 
' Appellant’s: witnesses. disagreed... oe ge 
with some of Dr. Klodt’s observa- ste 
tions and conclusions: They failed. - * 
to.see any visual correlations of 
- defects with. corrosion. from Dr. aS 
 Klodt’s photographs.“* Dr: Klodt’s. 5. | 
conclusions, however, were not; based tig Pee 
just upon: his: photos, but: upon = 
~ actual examination of the corrosion = 
‘in the tanks, and his metallurgical =~ 
examination of samples taken From - 
the tanks. We-do- not think, under 
~~ these: circumstances, that a differ ent — 
reading of the photos 3 in Dr. Klodt’s 
‘report detracts from his cr redibility. : 
- Indeed, Mr. Bruno, one of appel- . 
-lant’s experts, thought Dr. Klodt’s. 
». investigation was sufficient +17 even _ 
. ee though he. disag reed « on: an. n interpre~ a 


tative level. 


<_ oie Tr. 488, 


15 Tr, 489, 


MoT, 635, oo 654, 165-168. 
= ae Tr. 759. 


a SOAS a, 


eM minor “dispute of fict eres 


_ upon a series of. radiographs. taken 
ees tank Q by. PDM. in. early 1967. 
fae “These. radiographs showed: about. 
175 corrosion areas along 45 feet of ° 
Klodt thought i 


weld seam. 118 Dr. 


corrosion. sites along. the center. line 


o.. 8 of the weld seam, “and that slag j ne 
"He 


clusions: were . prominent. oe 


7 counted 40 or SO sites along the bot- : 

-.. tom Jine. of the weld ‘seam in the. 
radiograph and the rest. along the 
center line.1?° As to whether the de- 

' fects shown wwere-on the inside. or ~ 

outside welds, Dr. 

that actual | samples. viewed. with 
a refer ence to the radiog r ‘aphs showed 7 
2. the: defects. to be, on the: inside 

seam.’ 121. He agreed, on cross-exami- — 

: ~ nation, that. from. the. radiograph — 
~~alone it could not be told. if defects 
were in the carbon steel or stainless. 

steel; but since he knew from his ex-.. 

<a : amination that. they. ‘represented 
corrosion sites that they were on the 

_. stainless side.™ He also noted, as 

oe additional. evidence, for his ‘conelu- a 

: sion. that the corrosion areas were | 

; predominately along the center line 

of the weld, that: corrosion areas a 
along’ the ‘adge of the seam, were 
hemispheric’ because the corrosion _ 
aa “pit did not: invade the stainless steel — 
weld nugget, while i in the. center of 
“4 the weld seain the corrosion . site is. 

oom “more. cireular. =. | 


“38 Ty, 550. mS 
ne Ty, 401-402, 2 
329-Tr, ‘519-520, a8. | 
ie es Tr. 544. ° ~ 
8 -Ty, 45, 
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Klodt, testified. . 


Appar: ae Ue Shatter, | 


ad not. think the: radiographs par- 
ticularly. enlightening, but. dis- 
‘agreed that most defects were along _ 
the center line.!?* In his view, only 
, “5 or'6 corrosion sites were alone the 
that the radiographs showed more _ | 
bottom; and’ the remainder (about . 
130) along the top.2?* Mr. Sutter. ex- 
‘plained that the weld seam on the 7 
_ carbon steel side of the plate: was — 
~ wider than the inside stainless steel 
weld seam, SO that the upper edge of — 
the inside. seam would. appear inthe — 
radiographs as if it were in the bg : 
ter of a weld seam.1?7 Aad 


center line, with about 40. along the 7 


The series of eaatig siapohis + was s not 


placed j inthe record by either party, 
so the factual dispute cannot be re- 
solved by independent examination, — 
but. only by assessment of the testi- | 
“mony. The dispute seems to be:cen- _ 
tered on the location. of the greatest 
number. of. corrosion. sites on. the ay 
; stainless steel weld seam. Both. up- 
“per. edge’ and centerline, however, 

“seem. to: afford ample opportunity — 


for crevice: corrosion ‘sites. Appel: . | 


-lant’s. own witness remarked that — 
_ both . ‘undercutting . and. lack. of 


fusion: would. ‘normally be found 


‘along: the. upper edge of: the. weld: - 
-seam.}?8 Lack of fusion could oceur 
on the lower edge if the welder’ al- 
lowed the weld bead. to roll over 
against the base metal without hav-- 
- ing: melted ‘the base metal.1?° Thus, 


ha De BOL 
*: ogee! ie 638. 


128 Ty. 639. pee Soe Fa 
127 Ty, 630-640, Exh. A-16, re: 


co. 98 'Dy, 645; gees 


Pai 660. 


. appéllant’s position that the bulk of ; 
the: corrosion. sites’ were ‘along the . 
upper edge. of the seam corresponds | 

directly rth: where one: would ex- | 

_ pect.to find-the bulk of welding de- 

; : fects offering crevice corrosion sites. 

. The centerline could. also. afford. 
crevices for corrosion: Examination — 
of the welding” procedure. sched- 

‘ules 3*° shows that the inside: edge: of | 


is the last stainless’ steel welding pass 


lies. along the eenter line: of the ~ 
- stainless steel weld seam. It would: 


seem that the center line could -be 
as equally affected by lack of fusion 
as. the upper edge, and: moreso by 
slag inclusions - 
‘surface.. 

Onthis eoctet fact an ‘both 
‘parties . present: credible ‘positions. 


We find. Dr. Klodt’s view more ace 


ceptable, being based upon personal 
observation : a samples, and: ‘his 


‘ radiographic: readings utilizing the 


shape of the corrosion. sites as indi- 


cative of position. Appellant’s posi- ~ 
tion seems based ‘solely-on a view of. 

- how. to-read the: radiographs. : We 
note; however, that although we re-~ 
solve this ‘minor factual dispute, it 


the Gover nment. since either view, 


we think, tells equally, sas ; 


”s appellant. 


“In addition a his’ é aininatiou: ee 
the. corrosion, Dr. Klodt. conducted. 


anodic polarization studies to deter- 


- mine’ the* corrosivity . of Canadian — 
- ‘River water," using type. 321.stain- « 
less steel clad plate, type. 347 weld: 
metal deposit, and: water r obtained . 


130 Exh, A-10a—A~108, ee 
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intersecting ‘the ? 


-lant’s ° ‘expert, | 
polarization curve ‘showed. that. the 


pa a ; ~_corrosivity of. the water was ‘not. 
has no weight. in our decision. for _ 


19 LD. 


: from: surge ane riumber 1.Thetests — 
‘showed ‘that. both the stainless clad 
and the weld ‘mater ial passivated 
in both oxygenated and deoxygen- 
ated Canadian Rivér water.*? That 
_is, the stainless steel ‘clad would not * 
: bet expécted'to corrode generally i in 
Canadian River: water, 
have as expected.*%* Dr. Klodt, ‘eal-_ 
culated a: general’ thinning of ‘the | 
‘cladding’ (resulting from the con- 
tinual renewal of the passive film) 
of one mill per year. Fé also 


but to ‘be- 


pointed out'that pa ssivity is dir ectly 7 


. related to availability of oxygen. If 
‘oxygen were depleted the stainless 
steel could’ become active’ generally 
in terms of corr osion, and one woul dl 

| expect a zone effect with greater cor » 

-rosion at the bottom of the tank, but | 


such effect ‘was not obser ved.185 | 
~ Dr. Klodt adinitted that such tests 
do not tell what: caused the observed 


corrosion, but: that the tests, do say a 


something about the ‘corrosivity of 


the water and the character.of the 


stainless steel.°° Mr. Bruno, appel- 
disagreed that. the 


severe. “He believed that. the ‘eurve : 


‘showed the passivity of the steel, 
but said nothing about. the water — 
contents which br eak down the pas- © . 
sive film.” It seems to ‘the Board | 
that. Mr. ‘Bruno is only repeating: 7 
Dr: Klodt’s admission that the tests 
do not tell’ what caused, the cor TO —_ 


ca Oy ae 435-486, 438. 


188 Py, 438. 


eT. 440, 0 
5 Ty 441, 
136 Tr, 501... 


+. ter p, (is 


: 49. 
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- corrosive with respect to. this. type 
of stainless steel, in. that the steel 


i Ymaintainéd | passivity. in a. ‘déoxy-— 
| genated 1 test. environment. 138 As the .. 
Board ° views. this evidence, the pas-. 
sivation tests in oxyg genated. and de- 
 oxyg genated water test the chara cter 
of the stainless steel with, respect, to. 

a & oxygen passivation at its limits. But 
“at the’ deoxygenated ‘limit the test 


results are also. the function: of an- 


other variable, the degree. of con- 
centration. ‘of other agents in. the ; 
water, such as chlorides, which could. | 
attack and destroy the passive film. 7 
Dr. 
Klodt?s findings i in detail, “Appellant. - 
has offer ed his. own explanations of 
the causes of. corrosion. Some of 
| ‘these, such as. ‘bacteria and. silt, we 
: have disposed of earlier in this opin- . 
ion. A main contention, however, is 
| that the corrosion was initiated by) 
chloride ion attack. upon the stain- : 


“Apart from — “questioning — 


less steel. 139° 


+: 18S Py,’ 438; Appeal File: ‘Bxhibit 22, 
pas: Figure ae . 
180 Appellant's posthearing t brief, PP. “31-38, 


140 Tr. 522-528, 738. 
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: en iormation. wes be. 
; sought elsewhere. But this does not — 
detract. from Di, Klodt? Ss ‘conclusion 
that the: water Was. generally, not 


River. , | 
of about 250. parts per million, (ii). 
‘additional. chlorine was. introduced _ 
into the system, ( iii) the water stood = 
in the tanks for a long time, (av) - -, 
“a solid stainless steel manifold also 
showed tubercle. corrosion, (v) a 


CONTRACTOR 


active pit. ‘and: the remaining , pas- he 
sive surface set up an ‘electrolytic. 

cell almost. comparable - to that | 
‘which can. exist between. stainless .. 

and mild steel. 141 “Chloride pitting 
“or corrosion. is mainly characterized eed 
by small holes scattered on the sur- 

face. 1” Tubercles are not character: s 
istic of chloride corrosion. tag 


“The issues are. whether the toe ae 
support: the appellant’s theory, and 
if: they , are sufficient counter to the _ 

weight of evidence sup portive « ofthe | 
Government’s position. The follow- B 
ing. facts. have. been. offered. ; in sup- | 

~-port. of the chloride i ion asthe main — 

“corrosive. 


agent; . (i). ‘Canadian 
water has. . ‘chloride content 


similar. tank at. Cow Creek i in Cali- i 


fornia showed much less corr osion, 


and: (v1). spectographic analysis. of 
tubercles showed 2% chloride. con- ce 


| | tent. 
“It is accepted that the chloride i ion. - 


~ is’ ‘quite: corrosive on stainless’ steel. ox 
~The chloride ion, breaks down the- 
ee passive. film on. the stainless surface | 
and allows a small. pit. to" develop. 7 
Positive: ious are ‘generated in the 
pit and more chloride ions are at: 
tracted to’ the site: Such:a pit, ‘once - 
started, continues as long as the-pre- 
- cipitating conditions persist." 140 ‘The | 


ne oe these. ree are. a nee 7 


| equivocal. It-is true that additional | 
chlorine was” introduced - into the | 

_ system, but apparently. it would not 

_ have exceeded four-parts per million _ 

“at any time introduced through aun 

. tomatic. chlorinators.“# There 1 1s no | 


evidence. that this rate. was ever ex- 


ceeded.or that chlorine was: : ‘intro-- — 
duced by any other method. The ad-. 
jttem 1, meas ae ae es 


“Ty, 737. | | 
ag! tou 798. 


~- -M8-Tr, 808." : 
- “4 Exhibit G38. - 


 5e2 


; : dition of. four parts per nie of 
- chlorine g vas to water containing 250 
parts per. million of chlorides seems 


de.miniméis with respect, to. adding 


e ‘to the corrosivity of the water. ; 
It is not controverted that: water 
ae stood in the tanks for relatively long 
periods of time.™4> This fact, how- 
ever, would not increase the chloride . 
: Seontit of the. water. ‘Its. effect, af 
ays, would ‘be to reduce the oxygen : 

: ~ content of the water available to - 
~.. maintain’ the passive film.) Dr... 

| “passivity studies” showed 
that type 821 stainless steel would 
| "passivate in Canadian River water, 
that is, there wais sufficient available. 
oxygen: to maintain a: “passiv esur- 
_ face, evidence from the pattern: of 
; corrosion ‘itself. indicates that the 
passive surface was maintained: 


-. Klodt’s’ 


period of. service.’47 If the surface 


did not stay passive, then cor rosion 
- would have been general instead of » 
a pitting type. But more to the: 
_ point, there is no evidence as to the 
ee oxygen content required to maintain . 
a passive film, nor of ‘the oxygen — 

- content..of Canadian River water, 
~~ nor of the athount. of ‘oxygen which _ 
would be consumed. to. maintain the © 

_. passive surface. ‘While it may be - 
true that 250 -parts per million of - 
chloride. maybe. potentially very. 
"corrosive under. conditions of: low 
oxygen: availability, 49 there ‘is no 
indication: that such condition oc-. 


curred: i in the tanks. 


7 “us Ty. ere, Bxbibit Ae. ze 
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a corrosion. in. the. surge’ tanks. 
z manifold Corr ‘osion simply. confirms os 


‘Tt cannot. tbe | 


1 LD. 


ery ‘that simply eee the — 
water stood in the tanks its oxygen 
content reached. such low availabil- ~ 
‘ity, particularly since. the ‘passive: 

- surface was maintained. — . 
The solid stainless manifold, not ie 
of PDM origin or installation, also 
showed corrosion. The manifesta- _ 
tion of corrosion in the manifold, — 
according: to several witnesses, also 
took the’ form of rust tubercles 
along the weld seams. On_ the 


plate surface, a, Government witness | 


» saw only one tubercle which hadde- - 
— yeloped under -the edge of a piece of 
tape. left. adheri ing to the tank 
. wall. The other witness’. testi-~ 


MLony implied more than one such . 


tubercle on the plate surfaces. The | 
“manifold | corrosion was simply ‘ob- | 
re - served; no indépendent effort was 

_ throughout the ‘tank during the - 


made to’ ascertain its cause. As far - 


as the Board can see, the corrosion 
that. occured, in the. manifold casts 
no. light on. the initiating. cause of - 


The - 


that. such corrosion. can be initiated 


| in and proceed ona totally stainless - 
- steel surface, a fact equally appar- 
ent in the. surge. tanks, which also 


were of. a totally : stainless steel ine. 


terior. ‘The initiation of corrosion in- — 
‘each was on,a totally stainless sur- 
| face. The only difference seems, to be 
“that. onthe surge. tanks, once the 
‘stainless steel: cladding was pene-, 
tr ated, the corrosion of. the tank 
aval was: accelerated by: a, galvanic : 
: - @ corrosive. reaction: between the: two spt es 


0 Tr, ‘271, 473, “627-628, Tae: es 


BL ae: 271-272, 


- brief, rP. 11, 


BAT] 


a Tey 
: ae ie 


oe “dissimilar. alloys. making up the. 


7 plate: «. oe 


Each. ‘side. is ae eae le 


corrosion. as evidence of its. own 
_theory, thus | demonstrating how 


| equivocal. it. is as. evidence..on; the - 
causes of corrosion. For the Govern-. 
ment. it. reflects welding: defects,1*. - 
for. the. appellant, oS ac ‘tion of the i 
he 7 environment. BOP igi, eae ihe 4 
. The. situation at, the oe Creek 
surge. tank parallels: that with’ re- 
spect to’ the: manifold, The :Cow - 
_- ? Greek. tank, a part: of the Central 
& <te Valley, Project, 
eee specifications practically identical to 
«those: used. for the: Canadian River. 
were 


~ tanks.15* «Again,» -tubercles 
- found along the weld: seams, but far 


fewer’ han at the Canadian River 


tanks. 155 There ‘was. less spatter ‘at 
Cow. Creek,°* and ; “no. carbonate 


-. scale? Again, each. side. claims 
Cow Creek as. eviderice supporting 


“its. position.. 
lesser cor rosion reflects a cleaner en-= 
7 ‘vironment ~ aig terms” ‘of. 

7 chloride ion’ coneentration, 158 Hor 
- the Government, the: corrosion. was 
again. the result. of: welding: 
— fects. The | evidence fr om Cow 


Creek,. in, the Board’s opinion, is - 


equivocal. No. careful; independent 


| examination, apart. fone its bear- | 


7 : mg on, the Canadian River tank cor- 


A 158 Gover nanene posthearing brief, p.: 1. 
358, Appellant’s Botner e | brief, De 41, 
=: aS: ‘Exhibit! A-138.. 
~, 55 Tr. 467; 615, 714. 
_ 16 Tr. 553, 616... 
17 Tr 555, 616. ee ae as 
158° Appellant’ g. noucidautie mice De. ad. 
159 Ty, 470-471, 
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-was-. burlt under 


silt ‘and - 


cle=" 


. Government, posthearing 


five tas aot 


rosion, was Sead, of the. corrosion a. 
- at Cow Creek. On the present record - 
the evidence from.Cow Creek, like .. 
that of the manifold corrosion, does 

not help.an ascertaining the initiat- 
‘ing causes of: the corrosion in the 
Canadian Raver. tanks. - oo 7 a ee 


“Appellant’s | expert, 2 Mr. Bruno, 


cited the-results of :a spectographic a 


analysis. of a tubercle taken from _ 


tank number 2, which had beei ob-- 


tained on June 16, 1967, during an 
inspection of the tank: ‘The analysis. 


showed 2 percent’ chlorine.***: ‘He : 
considered this sample to be sig sifi ve 
-éantly high” in: chlorine. Admit- ae 


tedly, the | spectographic analysis 
does not indicate the form in which 


the atom’ originally: existed.1° : 1t. 2 
further appears that.once corrosion 
-comunences, particularly ofthe ox>... : 
“ygen, deficiency cell or crev ice type, ‘ 
chloride ions, if present, are‘ at- 
tracted to the. anode: and become i in- oo 
Fe or. appellant; the = volved: in ‘the corrosion process. 163 
Although chloride i ions could: initi- oe 


ate pitting and corrosion, the pres-— 


ence of chlorine in the tubercles. does 


. not prove that-it: did. 


: As prev iously. observed, the Caiia- | 


‘dian. River water inthe. surge tanks nas 
may have had’ a. ‘concentration | “of = 
250 parts: per million | of chloride | 
ions. Chloride ions can initiate pit- 
ting in: stainless steel, and it is poss ; 
sible that | some of the corrosion. pits _ . 
in ‘the Canadian River ‘sui ‘ge tanks» 


were initiated i in this: manner.” On er 


eo {er bee 
: ees 


10D, 727 
eT, 801. eee 
168: Exhibit A+19, PP. 39-44, 


ee 


the. pr esent cmpaeenel “Nowoer: ‘the 
~ Board ‘finds insufficient evidence to . 
clad dimensions made the welding 
$0 difficult that: defects were ‘bound 
to occur. On the: contrary, PDM. 


“indicate that. chlorine ion pitting 


was gener ally responsible. ‘for the 
_ corrosion as seen in the tanks. Two 
observed facts stand in the way of | 
Se concluding that chlorides caused the _ 
_ corrosion generally. First, little or 


no: corrosion. was observed on. the 


7 plate areas of the floors; there the 

corrosion. was. concentr isa on the 
weld seams. Second; although tu- 
~ bercles were observed on the wall 


“plates, they were primarily concen- 


. trated along the weld seams. Pitting 
and corrosion due to chloride ion — 
attack should be more random and’ 
evenly dispersed. te4. The | distribu- 
© tion of corrosion. tubercles: in the 
tanks. contr aindicates chloride ion 
attack as a general cause on pa 


— corrosion. 


Appellant has also. a ‘the . 
‘ question of design’ deficiency and — 
defective specifications as contribut-_ 
_ ing to the. problem of corrosion, if 
not. its cause. Two ideas take shape 


here. One i is that the stainless clad- 


ding was too thin,. the second that 
the wrong type of stainless clad was - 

: specified. "The idea that the cladding. 
specified was too thin for the job is 


— related. to the notion, of fit up dif- 


ficulties. 185 As. we. have previously ei 
. noted. , however, there is no evidence 


7 ia, the. record of fit up problems. » 


A too thin cladding could cons” 
. proce- 
a dures more difficult. But.1t must be 
> kept in mind that PDM prepared 
the welding sale aa ign 


i ceivably make the. welding. 


. “ase py, 798-799, 7 
Te, 741. | 
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previously -mentioned, 


[79 LD. 


“Imowledge of the dad’ cree 3 : 


and there is: no evidence that: the | 


minimizes defects. | 
' The other aspect. of apecificntior! 


: deficiency + js the assertion that the — 
; Government selected the wrong type 
of stainless steel, 


stainless stee] ismore subject'to cor- 
rosion than, say, 304-type stainless 
steel.**°. This. fact, however, is not 


| proof. that 321-type stainless steel 
was deficient. The record shows, _ 
through Dr. Klodt’s ‘passivity tests, 


that 391 — 


stainless steel : passivated in. Cana- 


dian River water, and that the pat- 
tern of. corrosion substantiated its 
passive character. On the. positive 
-side,.it was testified that. 304 stain- — 


less is inferior to 321 stainless where 
welding is involved because 3804 


stainless has greater carbide pre- | 
. cipitation © 
. welding. , 


of chromium ‘dart ing 


a inally; ee we Hare pre- ‘ : 
aoue stated that the Government. 
has the-burden of proving by a pre- 


- ponderance of the evidence that the 
most probable cause of the corrosion. 
was within the contractor’s area’ of — 
responsibility. under. the warranty, | 
this does not. relieve appellant of its — 
own burden of ‘producing positive ge 
evidence to support. affirmative de- 
-fenses 3 in this: case, such as defective 
~ speci: ifications. At this point: the risk _ 5 
of nonpersuasion is appellant’s. It — 
is not sae to — Government to 


166. Tr, 739, 853. 
167 Ty, 261. 


that. 321-type fe 
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. “disprove” allegations or hypotheses. 


that. lack factual Support, in the 


record. 168. 


aos Having determined ‘that Siecle 
lant i 1s responsible for the: corrosion — 
and for the cost. of repairing the 
tank, we must decide if the Govern-. 
ment’s order to line the tanks with: | 
concrete was more than necessary, 
resulting in excessive costs to appel-._ 
lant’s subcontractor. ‘Several. repair | 
oy alternatives 
- sidered. One, repair by welding the 
<2. pits: and corrosion sites was admit- 
tedly impossible. ‘69 A second, Ca~ a 

_ thodic protection, ‘was not con- — 
sidered possible because it would — 
oT equire opening up and cleaning out - 


were | initially 


each corrosion pit.t7° T he third, ap- 


a plication of a special paint was COn- - 
sidered by. the Government and_-re- 
. jected, because it would have re- 


quired ¢ opening up all the corrosion 


pits to remove retained water that. 
eventually, would have sark 


° disbonding ofthe paint. 


ermment on the vinyl fabric’ indi- 


cated. that the bond. was not very 


strong. 183 Weathering in the tank, 


and differential thermal expansion | 
of the steel base and vinyl fabric 


. also were cause 2 for concern. LTH 


_ 40s ere eens 0o., 
“F008 (June 5, 
10 Tr, 213. 0 
Ho Py, 215-216. 
Wp, 217-219. 
18 Ty, 219-221. 
18 De; 222. ay 
" Hepr, 222-224. 


1962), 1962 BCA par. 8409. 


- age tank at. Dumas, 


con- . 


asB CA No. 


» fgie Da: © 
co, SABED PE B35. 


'Fitth, a » Aberglass lining W was con- 


i sidered. A ‘berglass mat or cloth ~ 
. would be bonded to the cleaned tank 
interior by. a polyester plastic bond- 
ing agent. “? In pursuance of this. 
alternative Government: personnel 
examined a fiberglass- lined oil stor- 
Texas. 176 ‘The - 


oil tank ha cl suffered corrosion from . 
brine in the bottom portion. and only 


this — part of° the tank shad been 
- lined. art However, using a. Holiday 


detector, numer ous pin holes. were 


detected 3 in. the fiberglass lining of. we 


the Dumas tank. 178 ‘Such. pinholes 


could promote, disbonding, of the. 2 
lining? Se 8 | oe 


A fiberglass supplier. ¥ was s given. | 
samples: ot stainless steel to. which 
he applied — a proposed. fiberglass 


‘lining.*®° Government personnel i im- 
mersed the samples:in a dip tank 


usecl for evaluating. the bonding of 


; protective coatings: all samples dis- 7 


bonded.'*t’ Because of these prob- . 


ae lems fiberglass. was. rejected. ABe 
Fourth, vinyl fabric coating was | 

| considered and rejected because if. 
_ wa as not possible: to evaluate ‘the tection, and a stainless steel liner. 
permanence ‘OL? the bonding ma- 


terial.” Peel tests made by the Gov- A free standing fiberglass liner was 


ce considered, but aac alternative was 
a. new concept and would have. re- 
| quired the development. of new con- 


The Caves nment also considered - 


-amild steel liner with cathodic pro- 


Both were rejected as too costly. 183 


struction techniques, 184 ~The time 


2234-295. pee 
225-226. 
MTP, WE ee 
. 178 Tr, 997-228. °°) 


ons py on 
176 Tr : 


“a0 Tr. 229-280, ~ 


180 Ty, 232. 


| oe ; isi py : 233. 


183 Tr, 235. 


Pe 566. i "DECISIONS 


7 seal als, for repairing ,. the ‘tas é 
which are® part of a. funetioning 
| ‘tnunicipal water sy stem, did not al- 
low for the: development of ima-. 


_ terials and methods to effect such a a 
= solution. 185 


On albse sxarbination, 3 Mr: Tim 
- blin, the Government’ s. witness on 
repair alternatives, was asked abotit. 
coal tar enamel painting. coupled 
7 with | ‘cathodic protection.**¢ “Mr. 


‘Timblin: pointed out that coal tar 


ig generally not suitable for above 
. ground ‘uses “because it tends. to 
soften. when: warmed. by the sun. 187. 
It was. also’ brought | out that the 
Gov ernment was looking for a rela-: 

= ‘tively long term. repair solution, 188 
that is, a’ solution which would still 
have’ some “service. left: after the 


project: had. “been paid for’ ‘by its 
users in 50-years. and tur ned over:to 
them. 189° The. Board cannot. take as 


a ‘verity: that the Gover nment, was | 


: seeking’ a repair solution that would 

last’ 100-years. The evidence there- 

for, “a: Gaeeee oe . 1s: too 
slim. MS | : 


“oP DM itself aja not. ‘teobidicnd’ 
any repair methods: because it felt 


- that the’ causes of corrosion had to 
be determined fir st.292 “The record 


a shows, however, that: PDM did not: 
particularly exert. itself to find the 


ec causes of the corrosion. 1. Apart from 


18 Tr, 235. 

166 Tr, 295. 

1s7 Tr, 296.0 

188 Tr, 297-298. 
-, 9 Ty, 800.. 

—  90T BOT. 

1 WET 608. - 


OF: THE. DEPARTMENT OF THE. INTERIOR 


Mr. 


1968, 


19 ED. 


PDM erected three’ tanks Ale 
Silver City, } New Mexico, where the 


“interior was coated below the water. ea. 
surface with. hot coal. tar. enamel, — 
and above. with ‘vinyl - VR-8.8 
These tanks, apparently, | were ‘not ee 
stainles SS. “steel. ‘clad, and ‘their ‘use. es 
and. service is not reflected in ne nS 


r ‘ecord. 


7 On. the uncontroverted’. evidence 2 
in the present. record, we can. only re 


find. that the Government: made. a 
reasonable | effort to explore and 


evaluate several methods of repair, - 
and based upon the data available 
to it made a. reasonable. choice.of — 
repair method, Accordingly, appel- 7 o 2 
lant, or, its, subcontractor. PDM,.is.° 


chargeable with the full ¢ cos 7 0 if the | a 
repair JOOS S.. ed . 
ae Having found factually 1 that. t the . 


corr osion. AWAS caused. by erevi ce cor- ¥ - 
rosion in weld defects and. under — 


192 Ty, 603-604. 
“193 Tr, S98. 


Bruno’ S brief examination. of ‘ : | 
tank 2, and the retention: of Cor. 
rosion” Services, Inc., to. investi gate 
“the possibility of stray electrical | . 
~ currents in the. area,1? no other 1 iIn- a 
vesti gation of the cause of ¢ corrosion. in 
was ‘made. ‘by. PDM. ‘Tf: PDM. was 
waiting to discover: the caiise of the 
~ corrosion before it made. any sug- | 
gestions for: repair, at was bound to one. 
leave “the choice of. repair to the 
Governnient. by. default. . 7 - oe 
We do not. think relevant: to, the s 
Government’ s choice of repair the 
fact. that. inthe ‘subsequent year, nae 


ee 71 IBLA 190° ane 
| "Decided September: z, 1979 


ge from the: decision: of the OPI sf N I on B ¥ UR. ST UE vEBING 


| District. Manager,. Coos,” Bay, Ore- es. 
gon, J anuary ie 1971, In. ‘shih INTERIOR BOARD OF AND 
* ‘demand: was ‘tad for payment. of a 


- the. balance. due. under government 7 


-_ BGT] : 


ae apanaititity, 8 a that the coe 
ment ordered method of. repair— | 


., concrete _lining—was’ _Teasonable 


7 under the circumstances, there. is no | 


- need for the. Board to construe con- 


tract paragraph, 67, and: to answer 
the legal questions surrounding? its 
interpr étation. Under the’ factual 
findings herein made, appellant. is 
responsible for the costs even 1 under i 


“50 OHN De. HUFFMAN 
— September 1 1972 


587 
“its own interpretation of paragraph — 
Lieeen oe of 
| Conclishon. eka 
The Se 18: denied. . 
-Ronere L, Fonnen, Mu ember. 
We CONCUR: ee ee Fa 
Wirtram FF, McGraw, Chairman. 
Summatan i ‘Kipate, M ember. : 


_ 194 + Appellant's postheaxing brief, ‘Bp. gat. 


a OHN D. “HUFFMAN: 


ca timber sale o contract. 


~ Affix med. ou 


2 “idle Sales and 1 Disposals. a a | 


. es ‘timber sale. is a Jump-sum sale where 
“i the purchase ‘price: is’ not. contingent ‘on. 
the: volume .of. timber, to be. recovered. 
Where’ a. ‘timber. sale. contract: provides: . € 
fora lump: sum paymeut for removal of. 
all ‘trees marked with. plue paint. within.a 
designated. area,. liability for. payment - 
‘Imay not be adjusted, to-the volume. of the. 


timber SO designated and. sold, 


Timber Sales and Disposals, - 
Where the ‘BLM , ‘timber - sale contract 


. specifically disclaims the. warranty as to 
volume, none arises. a s 


2 oF ad disclaimer of gerne of quantity: ina 
ak BLUM. timber sale contract is not. ‘uncon-_ 


ee ee -scionable pursuant to § 2-802 of the ‘Uni 
2, “ re form: 1 Commercial Code.’ ae ee ae ee 


eS "APPEARANCES: Leonard. B Beton, : 
. Esq., for appellant... : 


APPEALS © | 
“J ob, D. ‘Huitman- has. apie a 


eons ‘to. the. Secretary of the: ‘Enterior 
os from the: ‘decision. ofa. District — 
as ‘Manager, Coos’ Bay, Oregon, dated — 
. January of, 1971, in ‘which demand ~ 
: was: made: for $35, T11-57,. the re- — 
_ Inaining. payment due, to. the Gov-. 
“ernment. under timber. sale. contract - 
“14-11-0008 (8) ~247, ‘This. liability, : 


was arrived at by- subtracting the 
amourit already paid by. Mr. Hutt- | 


man from the total purchase. price 


after. ‘giving credit, for the timber 


-yemaining on the contract area’ and 
adding the: ‘balance: due. ‘tor’ road | 
maintenance, ae ee 


“In his. statement of reasons s appel- 
lant raises several points pertaining 


a. to. the relation. between the. volume : 
- of timber recovered and: the: ‘col: 
tract: agreement pertaining thereto. . 


. “Uh x “: ra 


568. a ‘DECISIONS 


These points will be coisdeéd ae 
the order in which they. logically 


| relate to the disposition of the case. 


‘First, appellant asserts that the — 


sale in question was not a contract 
for a specific lot where the timber 


‘sold was to be identified ‘by inde- 
pendent circumstances. Thus, the | 


appellant. reasons that the quantity 
specified governs the contract. Ap- 


pellant bases his reasoning that the> 
contract 1s one for a specific amount — 


_ of timber on the fact that each tree 


- which was to bé- sold was individ-.~ 
ually identified with blue pat on 
its trunk. Although the subject con-. 


tract did not involve the sale of all 


area. Therefore, it was a. contract 
| for a sale of timber . AT: accordance 


United. States, 96 U.S. 168 (1877) 3 


Brock. v.. United. States, 84 Ct. Cl. 
— -458,. 459 (1987). Also, the. contract 2 
of sale states in sections'1 and 87:. 
“Sno. 1, Timber Sold. The government. 

ae hereby sells. to. the Purchaser and’ the” 
‘Purchaser. hereby buys from the govern- ae 
~ tanber actually cut or removed or desig- a 
. nated for taking is less than the estimated 
volume or quantity: shown above. (Italies a 
supplied.) le 


_ ment, under. the. terms and conditions of 


this: contract, all timber, except. that re-. 
served to the governmeut under sec, 37 


of this contract, within the area desig- 


nated: by -the government, comprising the. 
‘contract area and ‘situated in the. county 


of Douglas, State of Oregon * * %, 


Suc. 37. Timber Reserved from: Outs 
ting. The following timber on the contract _ 


area is hereby reserved from cutting 
under the terms of. this contract” and 


is ‘retained as” ‘the: Preerey Of ‘the 


- Government : 


a, All trees shown. on. 1 the reserve area - 
and previous sale. - areas: on Exhibit AL: 


oF oe DEPARTMENT OF THE INTERIOR 


4 oe : 


; aa all blazed or aoueea trees. which are 
ona marked boundary of the reserve ar ef, . 
except approximately: eight . hundred : S@v- 
enty-six (876) dead,.down, or green Doug- 


las fir trees, thirty-four (34) dead, down, 
or .green hemlock. trees, seventeen (17) 


dead, down, or green western cedar trees, 


four hundred seventy-five (475) snags, 


culls,.and hardwood trees marked for cut- 


ting with blue paint on the stump in the 
approximate area in which trees .are 


marked for partial cutting in reserve 


area ‘as shown on ‘Exhibit F. Wa rnaaoy 
In addition, in ‘elation ae the 
eross sale nature of the contract, the: 
purchase. price is set as not being _ 


- contingent upon. the volume. of tim- : a3 
~ ber og ged. The method of payment oe 4 
is expressed as follows: = 7 ; 


: the trees within a certain boundary; : oe es os ; . 
“it did involve all the trees marked nstallment Payments. @) | 


- his is a lump. sum contract. which may. 
with blue paint. within a set, out 


be. paid | in installments as set. forth in . 
. this section. The following estimates are. 
“made ‘solely. as an. administrative aid’ in« 
swith: circumstances independent. of : determining when ‘installments become. , 


a oe Se 
any volume estimation: Brawley ae 


| The ¢ ueaee then goes. on. to’ set, a 
out. the table of costs for the differ- 
ent types | of timber to be removed. : 
| The contract continues: a as Shes 


“faxcépt as provided in 89 the’ Pure 


‘Ghaser shall be liablé for. the. total pur- 


chase. price, even though the quantity ‘of 


| Thus,. from tlie face of os con: 


tract it is apparent that the agree- 


ment is one for a lump-sum sale 


and not in any way dependent upon 
the amount of timber’ recovered. 
This result has. been reached before 
‘in cases where the wording in the 
questioned contract was similar to — 


that involved here, and, the con-. 


er was s held t " i one ie a: Jump 7 S 


‘sum. Russell and Pugh Lumber Co. 
v. United States, 290 .E 2d 938. ( Ct. 
Cl. 1961). | 
Appellant next raises he pein of 
whether’ the. designation. of esti- 
mated amounts of recoverable tini- 


ber in the prospectus. and. in the 
sale contract was itself.a warranty - 


‘of quantity. As discnssed above, the 
sale was not for a. specific volume. 
‘However, in support. of his war- 


_ranty contention, appellant cites 


 Hverett Plywood and Door Corp. 


Cl...1969), which he. asserts has 


| changed _ the established - Jaw- of 
BLM lump-sale contracts. and HOw : 

_ incorporates.a warranty as:to quan- | 
tity. when-a: volume estimate is set 
out in the prospectus: and the sale P 
contract. While many of the factu- 
al aspects.of the two cases are simi- 
lar, appellant ‘himself. points out 
the critical distinction. In Everett 

- there was no express disclaimer of 

' warranty as to'volume, whereas in - 
the present case the. contract’ ex-— 

' pressly provides that the purchaser : 
shall be liable for the total contract’ 
price éven. though the quantity as. i 


less than that estimated. 


In the Fvereit case the peels | 
and. language of the decision shows . 


that the lack of an expressed: dis- 


_ elaimer was an. essential point. "4 ‘The 


opinion states: . 


It -is concluded that a Pasar: ‘of | 
quantity of timber was extended to plain- 

~ tiff by defendant in. the ‘subject.contract =~ 
Of sale under all of the relevant facts of 

. circumstances in evidence,. based primar- 

oa ily on the cumulative ¢ effect, of, the aatule 

.. . ing facts: 


‘ JOHN De: ‘HUFFMAN 
» September 7 1978 


L The fconprack: prepated ee defend- he a 
| ait. is [sic] prospectus of sale, and its 
-eruise and sale report, all available to 


plaintiff before bidding, all stated that 


_ there was a total of 73,100 M board feet 
Of merchantable timber to: be’ cut on. the 


2. None: of such Pe nor any | | 


other issued by defendant prior to con- - 


summation of the sale, contained a dis- 
claimer of warranty as to quantity, or. any. 
cautionary language to the effect that. . 


prospective ‘purchasers’ should not rely 
on defendant's cruise estimate. | 


~ Finally, pur suant to the Coir of mt 


ee pee athe: ! Claims’ holding in Everett apply- ; 
v. United States, 419 F.2d 425 (Ct. . ing che’ Uni form Commancial Cade. 


as-a.“federal” law of sales, appel-  _ 
‘Jant charges that the disclaimer 
clause in the present timber sale. 
‘contract is void due to’ TOL. C. sec, 

| 2-802 which states: : . 


(1) If ‘the ‘court asa Water of ay - 

: finds. the. ‘contract or any clause of. the. eae: 
contract to have beer unconscionable. at. 
the time it was made the court may re- 
fuse to enforce’: the contract, or it may 
“enforce the remainder of the contract. 
without the. ‘unconscionable clause, or. it 
“may -so limit the application of anyun 


conscionable clause. as to avoid any, un- 


conscionable result. - 


(2) When it is igived: or “appears 2 
the court that the contract or any clause 


“thereof: may be unconscionable the pax- 
ties shall be offered a reasonable. oppor- 


tunity to present evidence as to its conm- 
mercial setting, in effect to aid the. court . 


. in making the determination. 


~ Jn the comment to the Code pro: = 
vision. on ‘unconscionable contracts 


: set out ei ie aie Board = 


“4 LU.C.C. §.2-802, Comment 1: (1962). 


2The Permanent’ Editorial Board ‘for the 


-\ Uniform. Commercial. Code to the Americar 


Law: Institute and. the National Conference of | 


- Commissioners on Uniform: State Laws. 


--. unfair surprise *.* 
bance of allocation, of risk. because. of su- 


ee “DECISIONS | 


| a - stated that the test to be: applied | in 
oo using: that. ‘Provision: to be) one: ‘of 


: whether: 


| ees *, Jn light ce ‘the general commer: 


4 cial backgr ound. and the: commer cial needs: Z 
‘the: 
: ‘clauses involved are so one-sided. as’ .to 
the , eircum- 


- of. the particular trade: or case, : 


be” unconscionable. uuder - 


= stances existing at the time: of. the. mak- 
ree i The’ principle oi 
is ‘one: of. ‘prevention. of oppression. and | 
— and. not, of. distur-. 


| “ing of the contract, 


Se 


- perior bargaining, power. 


_ Thus, the standard i is.one of Hep: 
a. A Satis and: unfair surprise,” with 
the needs of the particular’ trade © 
a: its... commercial backg round 
ets being the primary. evidence. Appel- oy 
a lant is,; as pointed, out: by. his own 
 . brief, a, logger,of many, years’ ex; 


" perietice. Therefore, he:can. hardly | OM ee 
~ to: try to -carry ‘out: timber ‘sales:in 


aly: way: other’ than: for’ a ‘set. sum _ 


and. 


_ claim surprise in. the methods and | 
| “practices used’ by the BLM in con- 
ducting timber. sales. Tn addition, as. 
| pointed out in-the. comment. above, 

the unconscionability: clause. is:not 


| to be used tovalter'the risk inherent _ a 
an administrative aid only. The dis-. -.. 


-claimer. clause: is used not-only be- _ 
‘cause the sale-is one: for a ‘lump Stim 
-- but also ‘because: the nature’ of tim: . 
ber er wise: reports are such that‘gen- 
erally no two men will arrive’ at the aa 
“same conclusion’ ‘aS to:the: volume of : Fae 


oe SEE any ‘sales situation’ due to differ- 
- ences mM bargaining power. oe | 
a While. not. essential - to: the. dis- 
- position of this case, we believe that 
- werecitation: of. some’ of the: facts 
might prove illuminating with ref. 
erence to the appellant’s contention .. 
that the denial of. warranty was 
_ “unconscionable.” First, appellant . 
had four weeks from. notice of sale 
= until the sale date i in which he could. 7 
— have made his own volume estimate. 
Second, he has contracted. for five 
other BLM timber sales in the same | 
area since 1963, indicating his.fa-- 
miliarity with the terrain and: phys: : 


or THE DEPARTMENT OF THE INTERIOR 


(79. LD. 


“feat Soniditions | in ee area, ne aS 
‘underbrush; as: well as the terms. of -.. 
~ sale. Third, appellant worked on the 


completion. of: this’ contract during ; 


1968, 1969, and. 1970, having applied 
for and. received an extension from _ 
“November: 1969.to November: 1970. 
: During. the term-of the contract he - 
. made no'complaint regarding vol-- -~ 
ume’ ‘shortage, although : on niore 
than ‘one occasion ‘he complained 
that. his: operation was hindered by — 
_ the state of the market: It was-only.. 
after the extended tern: expired’ and. 
a request: for another’ extension was . 
denied, when:demand was: thade: for o~ 
the payment of the balance'due that 
: appellant raised the issue of volimie. a 


. The facts of timber sales: in: ‘BTOSS 


: bear. out: the: Government’s ‘asser- Be 
~ tion that it would ‘be. impracticable -_ 


regardless of the ‘volume’ involved. a. 
The Government’ states: in: its con- 
: tract and: prospectus that: ally vol- 


ume estimates‘are to be revarded as ib 


timber in a set area, Thus, the cases © 


show: that often’ there: 18 as: much as 


“a one- third: variation: between - the 
cruise report and the timber actually _ 

: realized, Russell.and Pugh Lumber 
Co. -v. United States, SUPTQ,: atid ~ | 


cases: ‘cited | therein. Tt ‘should ‘be .. 


ze noted that appellant asserts at most a 
a 80. percent variation between. ‘the = s. 
= estimated ‘Fecoverable: amount - of 


Ob] 


: ance and the amount actually ase 


recovered. 


In conclusion, the: mere fast that. 


all the trees to a cut were marked 


finding that the sale was for a spe- : 


‘cific volume of timber. Brock v. 
Onited States, supra. Appellant's 


assertion. that such “lump sum’) 
sales have been altered by the effect : 
of Everett Plywood and Door Corp.. 
v. United States, supra, 80 as to 
er eate a warranty as to volume, must 
_ also be ‘rejected; the distinction be-. 
ing that in this case the contract’ — 
specifically disclaimed any war-. 
ranty as to quantity, whereas the 
_ opinion in the £verett case relied . 


: heavily upon the point. that there 


was no such disclaimer. Finally, ap- | 


‘pellant’s contention that’ the dis- 
claimer of warranty in this con- 


~ tract is unconscionable within the ~ 


| “purview of section 2-302 of the Uni- 


form Commercial Code cannot be 
sustained, as the ‘ ‘unconscionability | 
clause” in the U.C.C. was dr afted to’ 


: Coal Leases and Permits: Permits. 
protect against unfair surprise and 


— to prevent oppression. Here, appel- 
lant is well versed in BLM timber 


sale practices and was provided with - 
adequate written notice of the terms. 
of sale. Moreover, the practice of | 
not guaranteeing the volume of re- . 
coverable timber cannot be said’to 
be oppressive, since it is well known 
in the trade that the volume which | 


is recovered frequently does not cor- 


respond. directly with the pre-sale 


estimates of volume. Russell and 

Pugh Lumber Co.v. United iced 
SUPT. | 

- ee ie. 


CLEAR CREEK INN CORP ORATION | 
eee oa 1972 2 oe 


a, - 


‘epierfore: pursuant to. thet au 


~. thority delegated to the Board of. 
Land Appeals by the Secretary of 
the Interior (211 DM 18.5; 35 FR 
~ with blue paint, does not. require a 12081), the decision appealed from : 


| 1s affirmed. 


Epwaro Ww. Snommeve, Mu ember. 


7 Wx CONCUR! 


Martin Rirvo, Member. 


‘Nuwrow Frisunme, 0 a 


CLEAR iia INN CORPORATION 


| 7 IBLA 200 - 


Decided i Softener U, 198 = 


? Appeal. from. ‘decision of Wyoming a 
land office re] jecting coal prospecting oo 


permit applications - 


| W-8894 a: 
through W-8901. ee ua Ss 


- Reversed and remanded. 


A coal prospecting permit may: be allowed aan 
. where the Geological Survey reports that: 

_ the lands. are underlain by beds ‘of coal - 

: which are too deep for economical min- 


ing in light of tremendous reserves of 


coal of comparable quality which are re-. - 


coverable by less costly. surface mining 


. methods in the same ‘vicinity. . 


| Coal Leases and Permits Permits : 


Rejection of. applications - for. coal pros-: 


pecting permits is properly rever sed. when. | 


the applicant presents. persuasive and. 


‘convincing evidence which clearly shows 
to be a erroneous a. determination of the | 

| Geological Survey. that the lands sought a 
ane underlain by several Milck beds of a 


672. DECISIONS 


economically workable eal cra siti. , 


are therefore. subject to leasing only. 


Coal Leases and Permits : 4 Permits 


Tir determining whether lands are’ of such . 
‘character as to subject them to leasing — 


rather than. prospecting under permits, 
the Secretary - of the Interior is entitled 
to rely upon the reasoned opinion of his 


_ technical expert, the Geological Survey. 
Absent a clear showing that the Survey's 
determination was improperly made, the | 


Secretary will not act to disturb the de- 
termination. However, a prospecting per- 
— mait may be granted where there is no 
substantial evidence to support Geologi- 
eal: Survey’s opinion that the workabil- 
ity of coal underlying the land applied 


- for is known. The “workability” of the - 


gos is an economic concept. 


: Coal es aa ‘Permits: Permits: 
Workability 


In determining - 


_ applied is set. forth in the U.S. Geological 
Sur vey Manual, section 671.5. 2(b), which 
points to earlier decisions of the Depart- 
ment stating that the workability of any 
coal will ultimately be determined by two 
_offsetting factors: (a) its character and 
heat-giving quality, whence comes its 
value, and (b) its accessibility, quantity, 
thickness, depth and other conditions that 
affect the cost of this extraction. 


- Coal Leases and Permits: Generally 
Neither statute nor regulation prohibits 
- the granting of coal prospecting permits 


or leases which are limited to a specific : 


_ depth, stratum, contour or ‘horizon, and 
therefore, in view of the broad discretion- 
- ary nature of the authority vested in the 


Secretary by the Mineral Leasing Act, the 
question of. allowing such horizontally — 
limited permits or leases is exclusively a 


policy determination. 


OF ‘THE. ‘DEPARTMENT oF THE. INTERIOR. 


te, in a coal . 
| prospecting situation the standard to be — 


[79 ID. 


‘APPEARANCES: aces and Hill, 


Attorneys at Law, for the appellant, 
OPINION BY MR. STUEBING : 
INTERIOR BOARD OF LAND 


APPEALS 


“Clea Creek Inn Corporation has 
appealed to the Secretary of the In- 


terior from a decision dated May1, = 


1969, of the Office of Appeals and 
Hearings, Bureau of Land Manage- 


ment, which affirmed. a decision of . 


the Wyoming land office, rejecting 


appellant’s several applications for 


coal prospecting permits filed pur- 


-suant to the prospecting provisions 
of the Mineral Leasing Act, as 
amended (80 U.S.C. sec. 201 (b) E 

(1970)). 


Appellant’s | rer were 


filed September 22, 1967, for ap- 


proximately 4,996 acres of land in 


Ts. 50, 51, & 52 N., Rs. 77, 78, & 79 


W., 6th P.M. , Wyoming. The apph- 
pee were rejected by the land | 


| office on January 24,1968, for the ~ 


reason that the Gadlogical Survey — 


had reported that the lands included — 


in the applications are underlain by — 


several thick beds of coal capable of - 


exploitation by underground min- 


ing methods. Although the Geologi-. 
cal Survey reported “that it had no ..— 


information concerning the -pres- 


ence of coal deposits wea the 3,700. 


ft. contour and would not object to 


issuance of prospecting permits for 
the open strata above the 3,700 ft. 


contour, the land office decision did — | | 
not address itself to this possible al- 


, es 


ternative. Therefore, it was deter- — 
mined that the applied for lands — 
were subject to the leasing rather 
_ than the prospecting provisions of 
the Mineral Leasing Act. | 
On appeal to the Direstor, Bu- 


reau of Land ‘Management, ap- 
pellant took — exception to the 
determination by the Geological 


Survey, pointing out that despite 
indications that coal existed, pros-_ 
- pecting would still be required to- 
demonstrate workability of the — 
—- 1969 , affirmed the rejection of. ap- 
ellant's application, finding. that. 


deep-seated deposits because there 
was insuflicient 
show workability of the coal veins 
as a prudent business venture. 
The land office decision was ap- 
pealed to the Director; Bureau of 


Land Management, in accordance ~ 


with the procedure then in effect. 
The Bureau’s Office of Appeals and 


Hearings then requested a supple- 


~ mental report from the Geological 


ass Survey. The Survey responded by. 


a memorandum dated ‘April 28, 
| 1969, in which it r eported-that ane 


8 : it soaid be inferred that thick beds 
of coal lie at an elevation consider- 


ae ably below the 8,700. foot contour, 


the Survey hasno knowledge of any . 
lant again challenges: the validity of 
the 


coal. beds: of mineable thickness ly- 
ing above that level on the subject 
land. The report further noted that 
the appellant had disclaimed any in- 


terest in the deep coal and is only — 

interested in prospecting for any 

_ stripable deposits which might be- 

The 
memo went on to say that the Geo- 

~~ logical Survey would have no objec-' 

tion to the issuance of prospecting 


present under shallow. cover. 


permits to the appellant, provided 
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- Sheridan, 
~ 1:250,000 scale topogr aphic map. 
prepared by the Ar my Map Service, 
Corps of Engineers. The memo then _ 
recommended certain stipulations: 


information to. 


that such. seas were ianited 


so as to allow prospecting for coal 


only at elevations above the 3,700: 
foot contour level as depicted by the: 
Wyoming ; Montana, 


and procedures to be followed in the 7 

event that such horizontally limited” 

prospecting: permits were allowed. 
The Bureau’s decision of May 1, 


appellant had not presented con-— 


vincing evidence to show that the 
| aubicee. lands are not underlain By *. 


workable coal deposits, albeit at 
some depth. The decision held fire, 
ther that there is no provision in the ~ 


_ Mineral Leasing Act or the imple- — 
Inenting regulations which allow 


the issuance of coal prospecting - 
permits for a zone horizontally sep- 
arate from another zone in the 


same land which is known to contain” 


workable deposits of coal which are — 


subject to disposal only. under the ~ 


leasing provisions of the Act.. 
Upon appeal to this Board, appel- 


Geological Survey’s. recom- 
mendations and conclusions, argu- 
ing, inter alia, that the reports as to: 
existence and workability of deep-'. 
seated coal deposits are based upon 

inference and speculation and not: — 


upon professional knowledge. It ~ 
contends Survey’s methods of gath=. 
ering such limited and scattered in- 


formation from oil. well logs are | 
technically inadequate as s compas ed 
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to ‘the thorough: coal testing “pro- 
- grams generally accepted byt the coal 
: industry. Appellants . argue that 


. “workability” and mining feasibil-- 


ity need to be determined. by core- 


drilling, supplemen nted by rotary-. 
drilling with electric logging de- 
signed for coal strata determination. 
It also asserts charges of discrimina- 
tion, citing the: issuance of coal 
Ms prospecting 
- Jenkins in March of 1967 on ad- — 
_ jacent lands. which: appellant claims — 
exhibit the» same degree and char- 


permits to Page T. 


acter of coal. 


Since appellant had reel the 


major thrust of its appeal to a dis- 


pute of. the Geological Survey’s” 
findings below, that agency was ac- - 
| corded. an opportunity to respond. 


‘to the arguments advanced in ap- 
| pellant’s statement of reasons. 
By a’ toemorandum of Febru- 


ary 18, 1971, the Geological Survey — 

replied in more specific detail sup-.- 
porting its position set forth in its: 

-. earlier reports. As for the tech- — 
nical sufficiency of the information 
gained from a study of electric logs 

~ run in oil: well, tests, the: Survey 


= noted that: 


oe only oceasionally do coal pros-_ 
pectors now actually core seams in a par- 
ce ticular prospecting program, This coring 
. is done primarily to: check against elec-. 
| tric logging; which is the principal tool’. 
used. to identify. coal seams. Similar type. 


Re ‘electric logs have been used. for’ years. in 
_ oil drill holes for identifying and cor- 


“ yelating” the various penetrated strata. 
Prom these logs one skilled in their inter-:: 
pretation can identify the: coal seams, 

| determine. their: thickness and. ascertain. 


o whether the. coal seams contain inter- 


c bedded rock. strata of such thickness as | 
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to be detrimental’ to. the workability oe _ 
‘the deposit. ‘The logs of the wells show - 


the existence of a number of thick. eoal 


“seams which. ean be “projected from ‘the 


known coal. beds on the Jenkins-Wold 
permits into -and beyond the ‘Clear Creek 


Inn area. Although there have been no 

‘oil wells drilled in T's. 51&52N.,R79W.,. | 

it can reasonably be inferred from the — . 
‘well-known great lateral extent of this 


coal zone that coal beds of mineable thick- - 
ness also underlie this area a a = 


In addition, Survey pointed to other | 


“nearby” coal development: stating : | 


Aopcssimatay 25 miles east of. the ap-. 


plication area outcrops of thick coal beds 
in this broad structural basin are exposed 


for more than 70 miles in a ‘north- south 


direction. The quality of the coal found. - 
in the Wasatch and Fort Union forma-: 
tions in the Powder River Basin is gen-- 
erally known or ean be reasonably. in- . 


ferred. The Government has successfully” _ 
| leased lar ze blocks of coal in recent years = 
_in this basin based only on the knowledge 

that coal exists in the lands in. mineable 
quantity. In most cases there. was no 
specific. analysis of. the. underlying coal, 
available, but none was needed. to gen- teas 


erate substantial competitive interest, 


In its limited treatment of ne 


central issue of workability of the ae 
te coal deposits, Survey: noted that 


ROK, * as to ‘whether the coal. ers a 
ing the ar ea here involved can. ‘be mined, 
it must be. pointed. out that today. many 


‘coal seams - thinner than these here Ane: 


volved are ‘being. developed. by conven- 


tional underground mining methods at ~ 
depths up to and exceeding 1,500 feet... °° 


In a specific response to the. 


| charge of discrimination’ Survey 
‘submitted a detailed chronology of 
_all the coal prospecting permit ap- - 
plications aud the actions taken _ 
: thereon ‘in the vicinity-of the Clear 


Creek Inn n applications: A brief re- 7 


erly] 


| view of this: jteraivéd summary of: 
actions indicates | that, although 13 


permits were originally nee to 


Page T.. Jenkins and John Wold in — 
June of 1967, subsequent applica- 


_ tions by the same: permittees were 
rej ected along with Clear Creek Inn 


Cor por ation’s applications after the 
-. Survey had reconsidered available 


7 information and classified the lands 


er as subject to leasing only. There was 
appar ently | no disor imination in- . 
_ -volved against the appellant ts by the 


issuance of these prior permits. 


_ However, the complete facts of these 


other con prospecting permits are 


= not before us. for consideration. 


Moreover, to the opposite result, the 
fact that coal permits were previ- 
- ously issued on adjacent lands had a 


_. direct bearing. on the rejection of 


~ all subssonane. applications in light 


of the additional test iiioeaahon | 
- developed from these permit. oe 


- ration programs. 
_ It has been this Board’s stated po- 


ane that a charge of official dis- 
 erimination against an applicant 
for coal prospecting permits, based 
_ upon an allegation that other lands — 
known to be valuable for coal have - 
been awarded to certain other per- 


‘mit applicants in the past, is not a 


proper basis. for issuing coal pros- - 
- pecting permits for lands known to | 


contain workable coal deposits. 
| George Brennan, Jr, 1 IBLA 4 


| (September 22,, 1970). ‘Therefore,. © 

~..In order for’ appellunt to. succeed 
in this instance, it must establish a . 
case on. its own merits to rebut the 
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Geological Survey’ s Snidnea ana to : | 

show a. genuine need for further | 

prospecting of the permit. ALCL. a 
A brief review of the salient ticks | 


shows the lands ‘included in appel- : = 
lant’s permit applications, filed: in - 


September of 1967, are located 


within the Powder. ‘River. area. of. 
northeastern ‘Wyoming. Approxi- -_ 


mately 25 miles east of this area are | 


found thick outcrops of coal. known — . 
as part of the Wasatch- Fort Union. - 


formations which. are. currently be- 


ing strip mined. To the south,.di- 
rectly adjacent to. one area of lands 
‘in questions, are the permit lands — 
of Page T. Jenkins and John S. — 
Wold. Although Jenkins and. Wold -_ 
had received: their prospecting per- 
mits.in June and July. of 1967, both. 
had conducted extensive ‘testing: on 
their permit lands prior to the filing a 
of the Clear Creek Inn applica- | 


tions.t The Survey | subsequently : 


recommended rejection of the Clear _ 
Creek. applications based on in- |. 
formation drawn from several ou 
well drill logs in the permit. area. 


When served with a copy of the 


Geological Survey memorandum, — : 
appellant requested and was grant-. 
ed an opportunity to submit addi- 
tional comments in rebuttal. By. 1 


letter of April 9, 1971, appellants 
submitted a critique of the Geologi- — 


cal Survey, —e preparec a by ite, | | 


4 Gedlogical Survey submitted | a ‘copy ot an a 


A nuclear: trigger:.for coal gasification”, a8 
which discussed the coal testing program con- pe, 


ducted by Wold and Jerikins.. 7 


article from COAL AGE magazine,. ‘Septen- ee 
ber 1967, titled “Project . ‘Thunderbird - Sa 
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own sree the Paul Weir Com- 


pany, of Chicago, Illinois? 
~The’ Weir report maintains that 


the presence and workability of coal 
| deposits cannot be ascertained with- 


out definitive information. regard- 
ing continuity of coal currents and 
thickness coal bed roof and floor 
: characteristics, information regard- 
ing. sterile ° laminations within: the 
: coal bed, and characteristics bear- 
ing on quality, such as ash and 


! moisture content. Tt. maintains that. 


a program of comprehénsive drill- 


Ang Is required to establish this data 


to a degree necessary to support % 
| satisfactory conclusion. — 

We are of the opinion that the 
‘Geological Survey is not ‘required 


to assemble such precise e and. defini- 


tive data, or to undertake compre- 
hensive drilling prog erams, or to én- 
gage in other methods of extensive 


exploratory investigation in. order. 


~ to satisfy the requirement imposed 
upon it by statute for the purpose 
of making its recommendation as 
to wheeler prospecting 
: competitive leases are appropriate 
in-a given area. The Survey is’ en- 


et titled to base its determination on _ 
the information available. See dis- 


cussion, infra. 


However, the Weir report. is uise- ; 
= ful in. its. analysis. of the data. re-— 
—. hed upon by the’ Survey, stating: 


‘With respect to projections of the Giar- 


rents of thick coal beds from known out- 
ee eee north and: south of Gillette (Wy- 


ca 2 A brochure gubiaitted by appellant on thie 


operations of the Paul Weir Company indi- 


- cates that it specializes in mining engineering, — 
--<geology and economics for underground and 


_ surface mining. 


DECISIONS or THE DEPARTMENT 


permits or 


OF THE INTERIOR [79 LD. ° 


ues towards the west, the charts of 


electric logs of oil wells shown on figures 


1 and 2, attached to the. [Geological Sur- 


vey] memorandum, dated February 18, 


1971, do not show projectons from such 
outcrops and, in addition, do not indicate 


_ that the thick beds present in the south- 


eastern group of oil wells also occurred 
towards the northwest where the tracts 


under consideration are located. | 


The Weir ‘Company report. is at 


-yarlance with the Geological Sur- 
-vey’s conclusion as to workability of 
coal seams at depths up to and ex- | 
ceeding 1, 000 feet. Wen i ea | = 
states : 


Except in the oeceue acite fields, we 7 
know of only a few instances within the 


; United States where unusually high qual- . 
ity coals are being mined at depths near | 


or below 1,500 feet, in southwestern Vir- 


-ginia and Oklahoma, and these. areas | 
were comprehensively drilled before min- 
‘ing: operations were undertaken. : 


_ Appellant, pointing to this opinion, 


then emphasizes that Wyoming — 
coals are generally of a subbitumi- 
nous nature and not “unusually 
high quality”, which it contends _ 
adds further support. for its need - 
for a prospecting permit to deter- 


mine the awe of the ou 
involved. _ 


The Survey’s memo: of Febru- 


ary 18, 1971, contained the follow- 
: Ing statement: | 


Records of the Geciodieal Survey re-. 
veal that from April through June, 1969, — 
14 drill holes were completed on lands 


embraced. in the 13 previously issued 


permits. Results of the drilling confirmed 


' the existence of workable coal, based on 
anelyels of core samples obtained. . 


kos 


- Because this statement expressed 


a conclusion on a pivotal issue, this © 4 
Board requested t the Survey to pro- | 
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vide more e. specific data regarding 


the locations of the drill holes: the 


_ depths at which coal was encoun- 
tered, the kind and quality of coal, 


the method of correlation by whien 


_ & projection of such deposits -intu 
the subject lands may be inferred, 
‘the information disclosed by the 


core _holes - “relative to extraneous . 


; geological conditions referrable to 


the excavation of shafts, roof condi- 


tions, subterranean waters and other 


_ developmental factors, and an ex- 


pression of the Survey’s opinion of 


_. both the presence and the worka- 


bility of coal on the lands applied 
for with particular regard for the 
guidelines set: forth in the Geologi- 
cal Survey Manual at_ section 
671.1.5.2(b). 

The Survey responded by a mem- 


orandum dated May 19, 1972, ac-- 
companied by a map shoonne the » 


-Telative locations of the 14 drill 
holes. to the. permit areas appled 


for. The drill holes were sited on 


the Jenkins-Wold permits which 


are adjacent to the southeast of the 
__. two separate areas sought by appel- 


lant, so that while the nearest drill 
hole. (No. 10) 1s within a half-mile 
of the southernmost tract, 1t 1s ap- 
- proximately 13 miles from the near- 


-. est boundary of the northernmost. 


tract, and 17 miles from that tract’s 


farthest boundary. The most remote — 


drill hole (No. 14) is13 miles from 


_ the nearest boundary of the nearest 
tract sought by appellant and 25 


. miles from the nearest boundary of 
the northernmost tract applied for. 


~ The memo reports that the drill- 
ing pt ogram. | described encounter ed 
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‘five seams of ea at genta of ee 
1,000 to 2,300 feet. The seams vary 
‘in thickness from about 10 feet to — 
more than 100 feet. The coal is clas-_ 
sified as subbituminous C, having an . 
average heating value of about 9,400. - 
BTU. The eee of correlation is. 
explained in the memo, which also : 


reports that the coal seams lie be- . 
tween normal sandstone and shale 


beds and that there is no reason to _ 
anticipate that the mining of these 
beds would encounter any problems 
other than those generally expected 


to be found in the deep mining of - 
coal in any other area of the west. 

Under the Mineral Leasing Act 
the leasing of coal lands is ee e- 
tionary with the Secretary of the 
Interior. Section 2(b) of the Act, 
supra, authorizes the issuance. of 
prospecune permits only where 


prospecting or exploratory work 1s 


necessary to determine the existence 
or workability of coal deposits in 
any unclaimed, undeveloped area. It 
has long been accepted that it is for 


the Secretary or his delegate to de- 


termine whether, from the nforma- 


tion which he has at the time he 


considers an application for pros- 
pecting permit, prospecting or .eX-.. 
plor atory work is necessary to deter- 


mine the existence or workability of | | 
coal deposits. D. #. Jenkins, 551.D. 
13 (1984). Of course, we recognize. - 
that the Geological Survey in con- — 


ducting its field examinations and 
collection of other data is acting as 
the Secretary’s expert and is provid- 


ing technical advice so that a proper 
determination can be made in these 
matters. In addition, the Director of. 


ya DECISIONS 


the: Gesiscieal Sarvay has pen ex- 


se ‘pressly entrusted ey Congress with 
the “classification - of the public — 
-- lands and examination of the geo- 
— “logical structure, mineral resources, - 
~ and products of the national do- 

main.” Act of March 3, 1879, 20 Stat. - 


877, 894; 43 U.S.C. sec. 31 (1970). 


ee Therefore, when the Geological Sur- 
vey has concluded from all the avail-~ 
~ able. geological data that further ex- 
al ploration i is, or is not, needed to de- 
_ termine the existence or wor kabil- 
: ity of coal deposits in a particular 


area, the Secretary is entitled to rely 


upon ‘the reasoned opinion of his 


technical expert in the field. Roland 


59 LD; 238. (1946). 


This accepted sheila has been 
followed consistently, placing a 
burden on the applicant to pr esent a | 
convincing. and persuasive argu- 
‘ment to rebut the conclusions of the : 
- Geological Survey. Absent a clear - 
showing that. the Survey’s deter- 
mination was improperly made, the | 

_ Secretary will not act to disturb a — 
mineral classification or determina- 


tion made by the Geolog gical Survey, 


Cf. Lillie. Mu ae Y a; A-26271 
7 ~ (February 8, 1952). | 


In this case appellants have pre- 
a sented an argument supported by 


expert. opinion to the effect that the . 


existence and/or workability of the © 
~ the Department, specifically defined 


the term “workability,” stating: 


3 deep- seated coal. deposits involved 


in this case are questionable and un-. 
| ~-certain. We find that even consider- 
7 ing the subsequent information of 
fur ther exploration work conducted, 


0 on the adj acent: it permit lands of J en- 
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| aad and Wold, the rraeness 1S such 2 
that the workability of the coal de- — 
posits underlying the land is still i i 
question. Therefore, even though the 


Secretary has a right to rely on the 
report of the Geological Survey 
without further question, he may . 


- examine the merits of the respective : 
positions where the applicant has 
presented an apparently convincing 


rebuttal of the Survey’s conclusions. 


: ‘In this instance’ we are faced a 
with a difference of opposing expert. 
opinions; in their divergent interpre- 
tations of the same basic technical | | 
information of record, In evaluat- . 
3 ing these opposite views, however, oe 
-  O. Townsend, A-30142, A-30250 


_ ‘the crux of the case centers on the — 
(September 14, 1965) ; Cart Nyman 


determination as to what standard 
4s to be applied i in judging “work-— 
ability” i in a coal prospecting situa- 
tion. The U.S. Geological Survey — 
Manual, ‘section 671.5.2(b), specifi- aa 
| cally sets forth guidelines for this 
“standard as set by that agency which 
‘point to earlier decisions of the De- 
partment. stating that the worka- 
bility of any coal will ultimately 1 be 


determined by two. offsetting fac-_ 


tors. (a) Its character and heat-giv- 
ing quality, whence comes its value, = 
and (b) its accessibility, quantity, 


thickness, depth and other condi-. = 


_ tions that affect the cost. of this ex- 
traction. The Survey manual cites - - 
Emil Usibelli, A. Ben Shallit, A—— 


26277 (October 2, 1951), in which 


It must be considered coal if its value ) 


as determined by its character and heat- | 
giving quality, exceeds the cost of ex- —~ | 
traction, either as judged by. actual ex 3 


Dengan, at the a ‘where it is found a 


the factors. 
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or as. | judged: by actual éxperience on 


: . ‘similar coals similarly situated elsewhere. a 
| There are no absolute limits to any: of 
The mining. of one- -inch of - 


coal. that may. involve. the mining | of 


three feet of rock is physically possible - 
but would not pay. Most unworkable coal 
beds lacks one or more of three things— 
‘quality, thickness, accéssibility—that. is, 


‘they are too poor, too thin, or too. deep. 


From the foreg going th te apparent - 
that the economics of the extraction - 
process are critical to the determi- 


- nation of the workability of the coal. 


It is not enough to ascertain that tablished 3 im order to prove either its 


presence or workability. The De- 
partment has long recognized and 
accepted such criteria as proximity 
to operating mines, location of land =. 
in known coal fields, and the char-  — 
acter of coal beds in adj acent lands’ es 
in its adjudication of applications _ 


- coal is present-and that. mining it is 


“physically - possible.” If it is too. 

_ thin, too poor or too deep to mine — 
— it cannot be considered workable. To. 

be workable its value must at least 


" appear to exceed the cost of its ex- 


_ traction. — 


The sibel definition affords the 
basis for the resolution of this ap- 


; peal when viewed’ in the light of 
the conclusion stated in the Sur- 
: pa ceca aa of f May’ 19, 1972, 


as follows: 


, “Tt can ‘reasonably be inferred that the. 
lands involved in Clear. Creek. Inn’s ap- 


plication. are underlain by a number of 
coal beds of minable quality and quantity. 


it. must be pointed. out, that today many 
coal seams thinner than those found. 


here ‘are being exploited by conventional 
underground | mining methods. at. depths 
up to and exceeding 1500 feet. However, 


we do not contend or imply that the coal - 
seams. underlying these lands can be eco: 


nomically mined today because of the tre- 


: -mmendous reserves of coal of comparable 2S 

quality found in this area which is amen- — 
_ able to recovery by much less costly sur- | 
nace mining methods.’ : 


ert 


2 ° Member ‘Goss pelieves ‘that this statement 


is critical to the case. 


gust 18, 1955) ; 
41 LD. 639 (1913) ; - 
A-27651 (October 29, 1958)—for ores 


| competency: of evidence of operat- 


Smalley, 


in. ae the Geena Survey's Ss. 
traditional standards for determin- 
ing- workability. of such mineral | 3 

deposits, the Department has con- 


sistently recognized and. accepted 
evidence of adjacent, workable coal 


deposits and of geologic and other . 
surrounding 
tions to provide the basis for a de- 
. termination based: on a geologic . 
- inference. It has not always been re- 


and external: condi- 


quired that actual disclosure of coal 
on the lands in controversy, be es- 


for coal prospecting permits. Sin- 
clair Mines, Ine., A-27160— (Au- 
George Brennan, — 
J?., Supra; see also, Don C. Roberts, 
Morris Ktine, 


ing mines 1n the nearby area; John 
A-24166 


adjacent land. Tt: has also been held — 


that it is not necessary that such des >: 
| tailed information be available con- 


| cerning coal deposits that the deter- 


mination. can be. made “with some 


degree of assurance that. a, mining | 


operation. will be an economic. suc. 


cess. Claude P. Heiner, 70 LD. 149. ; 
ae , 

Assn., ine. A-29964 o sbruary 20, | s 
1964). | . 


Colorado- u te. Electric _ 


(August. 15, 
1947 )—hbed of commercial coal on 
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The Department, when consider- 


ing phosphate prospecting permit 
| applications, has likewise rejected 
applications where the Geological 
Survey had determined, on the basis 
of evidence of existing workable de- 
posits on adjacent lands and geo- 


3 logic and other surrounding and 
eal conditions, that the ands | 
applied for contain workable depos- 


-its.t Atlas Corporation, 74 L.D. 76 


(1967); Blizabeth B. Archer, A- 


80795 (November 17, 1967) ; Ameri- 
can Nuclear Corporation, A-30808 
7 (March 5, 1968). The Department 
has taken the position when dealing 


with both phosphate and coal that 


information need not specifically de- 
. seribe the deposits i in the lands aca 


~ plied» for, where detailed infor-. 


mation is available regarding the 
; existence of a. workable deposit 
. based on adjacent lands. 


Tt 3 1s our view thatar easonable i in-: 


terpretation of the information of 
record would not admit an exten- 
sion of the Survey’s conclusion as 
to workability from the test infor- 


- mation developed on the adjacent 
from the . information - 


lands. or. 
known from the strip mining area. 
25 miles to the. east. It is.quite evi- 


dent from our review of the case law 


that the Department has. always 


been willing to extend a workabil- 


_ ity determination by extrapolation 
where detailed information was 


: available as to coal development on 


| eal acent lands or where coal leases 


 4The laneieve of section 9 of the Mineral 
Leasing Act governing phosphate prospecting 


. permits is identical with that governing the 


issuance of coal prospecting permts in sec- 
tion 3 of the Act. 
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or eons mines Pr within 
reasonably close proximity to the 
application area. Under the cireum-. _ 
stances presented by the instant — 
case, however, we cannot say that 


the information Survey has gath- 
ered is such as to foreclose further a 


consideration of the issue of worka- | 
bility of the deposits. — _ 
On the basis of the data seaitapiss 
the presence of coal beds, their 
thickness, grade and depth may rea- 
sonably be inferred, at least on the 
southernmost of the two large tracts” 
covered by appellant’s applications. 


_ The evidence of coal] underlying the. 


northern tract is not as strong, and 


there is a better basis for holding 


that its presence is in doubt. But. 
even if we assume that no doubt ex- | 
ists that. the same beds of coal un- 
derlie both areas, the mere presence 
of coal is not enough to bring the 


lands within the competitive leasing _ 


provision of the Act. The “work- 
ability” of the coal must also be rea- 
sonably well established. As noted 
above, the workability of coalisan . 
economic’ concept. This is entirely . 
legical when it is remembered that. 

the determination is made to serve 
an economic purpose. The statute 
and regulations do not anticipate 
that competitive interest would be 
inspired by the presence of coal - 
where the cost of its extraction 
would obviously exceed its value be- 
cause it was “too poor, too thin or. 
too deep.” Notwithstanding the. 
knowledge (actual or inferential) 
that such uneconomic deposits are 
present, it is still appropirate to 


_ permit prospecting, the object: being: 
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a find: deposits which are suscep- 


tible to ecoriomic development. 
While the presence of coal in the 


subj ect lands. may be known infer- 
entially, the Geological Survey 
readily acknowledges that 1t cannot: 
~be economically mined. The evi- © 
dence of both sides supports a find- . 


ing that the grade is too poor to be 


mined at the assi umed depth. It is: 


classed as subbitumiuous, an infe- 


rior grade which ranks just above 
_ lignite in types of coal. A Diction- 
. ary of Mining, Mineral, and Related 


_ Terms, Bureau of Mines (1968). 
This agrees with the Weir report, 
which states that except in the an- 
thracite fields, the firm knows of 
only a few instances within the 
United States 
Virginia and Oklahoma) where 
coal is being mined at depths near 


or below 1,500 feet, and there the 

coal is of unusually high quality — 
and the areas involved were compre- . 
hensively drilled before mining op- — 


erations were undertaken. More- 
over, appellant disavows all inter- 


est in attempting to mine this coal. 


at the depths indicated by the Sur- 
_vey. There are no proved operating 


coal mines in the immediate vicinity : 
or within reasonably close proxim- . 


ity to the lands applied for. 
We conclude from the foregoing 


7 that there is no substantial evidence | 
to support the view that the work- 


ability of the ae coal is 


a known. 


The 


in the Wasatch and Fort Union 


formations . has heen the basis: for | 


CLEAR CREEK INN CORPORATION 
: September 11, A972 


which . 
leases may be offered at competitive ._ 
bidding. It is. understandable that: 

two or more competitors might be _ 
interested in bidding forthe right to 


(in southwestern 


| Se, ‘points out, dia : 
knowledge of the occurrence of coal | 
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‘past leasing in the ¢ area, and that | 


even though there was. no specific 


analysis. of the underground coal 
available in most instances, “none _ 


was needed to generate substantial ae | 
competitive interest.” 


The existence of substantial ¢ com- | 


petitive interest is not the criterion . 
determines whether coal 


seek to produce coal from lands © 
where coal is known to occur rather 
than attempt to secure a prospecting: 
permit, even though they have no.. 
knowledge that workable coal de- 
posits exist. This is analogous to our 
oil and gas leasing program. where, - 
despite intense competitive interest, 


“wildcat” lands are leased noncom-_ . 
petitively, and.competitive leasing is 


limited to those lands which are 
within the known geologic struc- 


ture.of ‘a. producing’ oil or gas field. 


- Accordingly, we conclude that the. 


law does not require competitive 


coal leasing in this instance-and that 


the issuance of prospecting permits. ~ 


pursuant to appellant’s applications 
is not barred, all else being regular. 
Collaterally, we might observe that — 


‘neither is the issuance of such per- 
‘mits mandatory. The Secretary, or 
his deleg ate, may exercise discretion | 
in this regard. He may decline to is- — 
sue the permit for any reason con- . 
sistent, with the public interest. For 


example, if it may be foreseen that’ 


additional information concerning’ - 
these deposits my be developed 


aes other stu lies or activities; 7 


ve o may sige to rej ‘ect these applica. ° 
- ‘tions in the anticipation that the 
oF public interest will better be ser ved: 


if action leading to disposition of 


the resource is defer ed. Similarly, — 


the applications might be rejected 
for reasons unrelated to the extent 


of the knowledge of the presence of 
such as. environ- | 


workable coal, | 
mental considerations or impending 


_ disposal, under another provision of 
— law. See Zlgin A. McKenna; Ea- 
ecutria, Estate of P.. A, MM cHenta. 


 WAT.D, 133: (1967). 

The remaining unresolved issue 
= concerns the alternative proposed by 
he the : Geological -Sutvey,  ie., the 


- -granting of prospecting permits 
_ limited to the area between the 3, 
~ 700 foot contour and the surface. 
As noted in the decision below, nei- 
8 ther the statute nor the regulations 


7 f provide | for. horizontal limitation. 
- Conversely, we cannot interpret the 


-. law or regulations as prohibiting 
the granting of permits and leases 
limited to specific horizons. We are 
aware that while the practice is most. 
- uncommon. in the Departnient, a few. 


instances of horizontally limited 


7 leasing have been approved in the ~ 
past. Authority. to limit oil and gas 


. leases to certaln horizons, strata or 


depths has been oad in the 
Mineral Leasing Act where. unit or 
in- 
- volved. See Solicitor’ s Opinion, M- 
|. 86776. (May 7;1969). Similarly, the 
“4 Department. has held that the Sec- 

retary is authorized to approve an 
assignment of a limited horizontal 
‘zone of -an oil and. gas lease issued 


cooperative agreements are 


; ~ under the Outer Continental Shelf 
- Lands Act, and that approval of 


"DECISIONS | oF THE DEPARTMENT: OF THE: INTERIOR 
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such an assignment creates a, sepa-. 


rate and independent lease of the as- _ 


signed. portion. . Continental. On 
Cpa. et al., 74. TD. 229. (1967). 


The most recent example ofhorizon- 


tal leasing is 1 in the lnmited. sodium 
leases issued in the Piceance Basin — 
area of Colorado, The uniqueness of — 


‘each of the cited ee ae : a 


recognized. 7 
Finding that the law Asitien’s spe- = 


cifically provides for nor proscribes— 


issuance of.a horizontal prospecting 


permits or leases, and in view ofthe ._ 
broad discretionary nature of the ~ 


authority vested in the Secretary by 
the Mineral Leasing Act,® the ques- 


tion of granting a horizontal pros- — 
_ pecting permit appears to be exclu- 


sively a policy determination. See 
Solicitors a es 65 LD. 805 


(1958). 


‘In weighing the occas the fol ; 


lowing mien be considered: the 
Phorigental division of lease or per- 
“mit areas could: (1) influence the 
value of the unleased portion for 


later competitive leasing, (2) create | 


surface use conflicts between multi- . — 
ple lessees, (3) require extensive op- 7 


erational coordination. between. les- 


sees for safety, (4) increase the ~ 
‘administrative burden: for. account- | 
ing, record maintenance, inspec- 
tions, etc. On the other hand, this — a 
form of leasing, where appropriate, 
might afford the most expedient.and | 
efficient. means of extracting the re- oo 
source, yield a greater revenue, and 


better ser ve the Interests of conser- 
vation. eS 


6 Boesche v. Udall, 373 U.S. 472 (1963). | 
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ea aN coandina'y. ‘pursuatis. to the au 
- chovity. delegated to the Board of 
Land Appeals. by: the Secretary of. 


the Interior (211 DM 13.53.35 F. R. 


: ' 12081), the decision ‘appealed from 
“4s reversed and the applications are 
| remanded to the Bureau of Land - 
Management. for further adjudica- | 


tion consistent herewith. | 
| - Epwaro w. Sroxsixe, Mu ember. : 
7 We CONOUR: 


| R J OSEPH W. Goss, M embe er. 


ee ESTATE, oF SAN | PIERRE 
7 KILKAKHAN : 


(GAM E. TLL) 


re IBIA 299 


| ‘Appeal: in liew of. a. second petition : 
‘4, 10% rehearing to present newly. dis- 
covered evidence, after one. rehear- | 


ing already held. 


REMANDED. 
“105. L ‘Indian Pbae: 


2 tive Procedure: Applicahiliys to Indian | 


Probate . 


Examinets must. conform to ihe. requite- | 
os ments. of the. “Administrative Procedure . 


Act, 5 U.S.C. see. 557 (1970) and include 


= findings. of. fact and conclusions of. law 7 


| . in their orders and: decisions . in: Indian 
‘probate. 


Conflicting Testimony, . 


“Decided September 151 1978 “erally 


- Administra- 2 
 D. Dellwo of Dellwo, Haden and Grant, 


105. 2. Indian | Probate: - Administré 


tive Procedure: Official Notice, Récord ae 


No official. notice of records can be taken ca 
if such record is. not: introduced. in. evi-- 


dence, or identified as. required. by the. 


Administrative Procedure Act, 5 U.S.C. 8 
gee: 556(e). (1970) so ‘as to be available : 


subject ‘to challenge ie the aggrieved 


party. 


225.1. ‘Indian. Probate: | Evidence: 


_ The basic rule that the examiner's: find- i 
~ Ings of fact will net be disturbed where - 
| ‘there’ is conflicting testimony has ne ape. 
plication where it does not appear the 
decision ‘was based upon examiner’s par- | 
-- ticular. observation or evaluation of the’ — 
witnesses or the statements made by them 
 and.he made no finding regarding the. 
es credibility of the witnesses. . 


225, 2 Indian: 


Py obate: 
Hearsay Evidence . 


_ Hearsay evidence is adihissiblo: as an bs 


» Evidence: 


: ception to the general rule where it ‘per- : eo 
| tains ta matters Of - family © history, al 
relationship, and pedigree: : 


260.0 Indian: Probate: Hearing Ex- 
aminer: 


Probate: peered Y 8 uaa Gen- 


The. rule that a. ea examiner's ‘fina 3 
ings should not. be disturbed. on appeal ~ i 
‘clearly erroneous” is. not appli-  § 
cable by. administrative ‘appellate tribu- 

nals, but pertains, only to. Jndicial : Te Ss, 
“view by. the courts. : ee 


unless -‘ 


APPEARANCES: “Richard B. Price of 
Nansen & Price for appellants; ‘Robert 


f or ‘appellees. 


| OPINION BY UR: MOKEE 


INTERIOR BOARD: OF. 
IN DIAN APPEALS. 


San Pierre: Ka ilkakhan or ‘Sem E. : 


Hill, Colville Allottee S-1078, died . 


Generally — 381.0 g Be 


‘DECISIONS OF THE 
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_ intestate FE ebruary 2, 1967, and the. 


first. hearing in the probate of a 


estate was held August 15, 1967, at 
a which time no parties in ater cst 
were represented. by counsel. At that 


hearing Alice May Tatshama ap- 


‘peared claiming to be a daughter of. 


the decedent and Lillian vale 
. -Tatshama. 


By his order ieee heirs 3 is- 


sued September. 14, 1967, the ex- 


_ aminer disallowed her claim and 
held that the decedent had died in- - 


testate, unmarried without. issue, 


a father, mother, brother, sister, or 1S- 
sue of deceased brothers or sisters. 
oe He determined that decedent’s heirs, 
“second cousins” i in the fifth degree 


‘Hattie Condon 7 
~~ original 


of | relationship, | 


Marquez and Alfred McCoy, were 


to share equally in the estate. The 


7 record shows thém to be a. grand 


niece and grand nephew of dece- 


a dent’s mother. Madeline Louise. Kil- 


: kakhan (Quin-ho-pe-tsa). 
At the hearing a claim of rela- 


tionship: to the decedent was pre- 


sented by Madeline Bone Wells and 


Sarah Bone McCraigie, represent- 
a nonappearing — 


ing theniselves, 
brother, Joseph Bons: and the heirs 
of any ws their other brothers and 


sisters who might be dead. Their al- 


_ legation was that this decedent was 
_. the son of Edward Kilkakhan, and 
Madeline Louise Kilkakhan (Quin- 


— ho-pe-tsa) both deceased. They al-_ 


3 lege that their own father, Narcisse 


- Jim or Bone was a maternal half 
brother to: Kilkakhan, father of Ed- — 


| ward Kilkakhan. 


7 ‘The examiner’ s ruling i in the fir st 
| order of. September - 14, 16%, was 


DEPARTMENT. OF THE INTERIOR ; 


| ie LD.” 


that the claim of relationship as 


first cousins. by Madeline Bone. 


t Wells and Sarah Bone McCraigie is 
_“ * * not supported by any of the 
‘records of: the. ‘Department. The 
preponderance of the evidence is to 


the effect that decedent’s father, 


Edward Kilkakhan. had no brothers ie 
 orsisters.? | 


The appellants 1 herein “ obteined 


the services of the law firm. of Wicks 
~and Thomas who filed appearances 


on February 29, 1968, and petitioned 


for a fohsarine which was granted 


by order’ entered March 14,. 1968. 
The rehearing was held on May Zi, 


1968, and the appellants appeared 
by Mr. Wicks. The examiner indi- 


cates in the order reaffirming the 
determination of heirs 
entered March 11, 1971, that, “* * * 


_ the persons. found: to be heirs in 
the original Order. were also pres- 
ent, bab did not present any testi-— 
mony or witnesses.” The record of © 


the hearing includes. a stipulation 
between Mr. Wicks and the eepe 


lees as. follows :. 


«At is further sapuiated and agreed = 
among the parties. hereto that Hattie CG: | 
Marquez. and Alfred McCoy are related | 

to the decedent as shown in the original pe 


or der, 


‘The earl does not Aisclese: 


whether Mr. Robert Dellwo, attor- — 


ney for the two designated heirs, 
appeared at the rehearing or that 


he participated in the stipulation 
although his. appearance was filed — 


pay 8, 1968, prior to ‘the rehearing. 
In his order after the rehearing. 
‘cane ming the original order deter- 


mining hee the examiner made = 


the following findings and stated : i 


ee 
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“AS stated in the mene Orde: the 
allegations of the Petitioners are not sup- 


ported by any records of the Department: 


of the Interior, in that Quin-ho-pe-tsa 
_ was the mother of Narcisse Bone (Bar- 
' eisse Jim), a Canadian, who died in 1926, 
and that Quin-ho-pe-tsa was also the 
‘mother of Edward Kilkakhan, who was 
the father of.the instant decedent. _ 
The pertinent part of the testimony of 
the witnesses as to decedent's ancestry 
is based on hearsay. - | 
The relation of Hattie Conaen Mar- 


quez and Alfred McCoy is substantiated 


by the recerds of the Interior Department 
and testimony presented in the original 
- hearing. Petitioners have stipulated that 
the relation of these 2 persons to the 


decedent i is as shown in the Original . 


Order Determining 
supplied ) 


Heirs. els 


The record before us cicada an 


exchange of correspondence _ be- 
tween the examiner and the law. 
firm of Nansen and Price who have © 


not yet filed an appearance herein 
although they signed and filed the 


notice of the appeal by Sarah Bone 

-McCraigie and. Madeline Bone © 
ieee: The record further includes: 

a petition for a second rehearing 


which was filed simultaneously 


with the notice of appeal on Janu- 


ary 19, 1972. Both Mr. Wicks and 
Mr. rPhonias have been separately 
-appointed to the bench of the Wash- 


ington Courts and do not appear : 


here for the appellants. 
The petition for a second ahiein: 


ing’ is based wpon new evidence in 


| the minutes of the Enrollment Com- 
mittee of the Colville Reservation 
discovered very recently by. the ef- 
forts of. Nansen and Price. Jt ap- 
pears this evidence would tend to 


substantiate the position of Made- 


or admitted 


line Bone Wells, et at. Under the 

provisions of 43 CFR 4241 (e) suc- 
cessive rehearings are barred, and | 
the examiner was without jurisdic- 
tion to grant the petition for rehear- 


‘ing. The attorney, upon being ad- 
vised of this regulation, filed the. 


notice of appeal, and a notice of 


docketing was issued by this Board 
on February 16,1972. 


Note is baleen. of the eee g 


failure to conform to the basic :pre- 


cepts of the Administrative Proce- 
dure Act, 5 U.S.C. sec. 557 (1970) 
wherein specific findings of fact are 


to be made and conclusions of law — 


are to be reached. Without discus- — 
sion of the facts supporting such 
findings, and without a statement 


of the law upon which the conclu- ~ 


sions are based, it is not. possible for | 
this. Board to determine how the de- 


cision is reached. E'state of. Lucille - 
Mathilda Callous. Leg Treland, 1— 
—IBIA 67, 78 LD. 66. (L97T) ; Estate 


of Oscar Ough, Sr.,1 TIBIA 76, 73. 


LD. 105 (1971). 


‘It does appear, however, i m ae 
two decisions entered by the exam- 
iner, that he considers “records” of 
the family. relationship to-be of 
greater substance than oral testi- — 
mony. However, this. case record — 
does not. include any record of the 


Bureau of Indian Affairs tendered 
in. evidence ‘which _ 


would substantiate the claim of re-. 
lationship made by Hattie Condon. 
Marquez and Alfred McCoy. No — 
such specific record is identified. by 


the examiner. as is. required: by 5. 


U.S.C. sec. 556(e) (1970). See #s- 
tate of Fulius Benter, i BTA o4 
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4 (November 17, 1970). A aes is ois: 


~~ med his opportunity to rebut mate- , 
rial which is unavailable to him be- 


cause it cannot be found. 
‘Further, the examiner miscon- 


. ceives the exception to the hearsay — 
rule of evidence as it pertains to 
family - -histery, relationship ‘and. 


pedigree. In 99 Am. Jur. 2d Evi- 


As stated : | 
“In section’ 508: 


nt well- recognized ‘exception 46 ane 
eas: rule exists in respect of proof 


_ of matters of family history, relationship, — 
and pedigree, and, subject to certain lim- 
hereinafter . 


x noted, hearsay evidence is admissible to 
ay prove such matters. 


4 itations. and. restrictions — 


eRe = 


| ee section 509: 


Since one point. in favor of receiving 
hearsay evidence upon matters: of family 


history_or pedigree is its reliability, it has 

’ fr equently peen put forth as a condition | 
= upon which’ such evidence is received 
that. it: emanate from a source within the ‘ 


1968). 


family. * * * 2, 
ae section B1B 


While. at is. “generally! held that 2 ile- 
clarant:as to matters of pedigree or. rela- 


_- tionship must have been a member of the 


- family. or, according to some authorities, 
a person. closely » associated therewith, 


there is no such requirement regarding a 


: witness on the stand who merely repeats 
the declarations. Moreover, a witness on 


the stand who is in a ‘position to know - 


the facts as. to pedigree can testify to 


those facts even 7: not a member of the © 


| family, since this is not hearsay, but per- 


sonal knowledge evidence. A fortiori, a 


witness ean testify. as to his own pedigree. 
_ - Where pedigree is sought to be estab- 
aa lished by evidence of common ‘or. sag tae 
reputation in the neighborhood, it is 


matter of some dispute whecher : a carers " 
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nein ‘thereto: need be a member of | 
the family in question. 


The examiner: See AS hea Ar- 


‘say and disregarded the uncontro- 


verted testimony pres sented by the | 
appellants. At the rehearing the ap- 


_ pellees did not attempt to contradict 
the testimony presented by. the ap-. 
‘pellants, which corroborated the 


dence (_ sections 508, 509 and 515, ut _ testiinony of the appellanits offered | 


at the original hearing. it should be 


3 noted here that. the examiner’s de- 
cision does not appear to be based 
upon his particular observation or 


evaluation. of the witnesses oft the: 
contending parties or an evaluation | 


of the statements there made. He 
“made no finding re garding the cred- 
ibility of the witnesses, Thoretors: 3 


the basic. rule, that where there is 


conflicting te stimony the findings of 
fact of the examiner will not be dis- 
_ turbed on appeal, is. not applicable 


to this appeal. See #state of Jack- 


gon Searle, IAS S-2 (December 9 a | 


~The oe ror + recporidets, Al 


"pea McCoy and. Hattie Condon’ 


Marquez, in his brief on appeal 


stated, “Under the rales of appeal 


the finding of the examiner should 


not be. reversed unless. clearly er- 


roneous.”. We point out that this. 


statement by counsel displays a 


common -Inisunderstanding of a 
fundamental distinction - between 


administrative appellate rules and. 


judicial appellate rules with respect _ 
to the weight to be given examiners’ 
decisions by reviewing authorities. 


‘The “clearly erroneous”. rule per- 


tains to Rule 52(a) of the Federal 


Rules of Civil pee and i i. ap oo 


 eision” ; 
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plicable — the oe but not by 


administrative appellate tribunals. 


Kenneth Culp Davis, in his treatise 


entitled, Administrative Law Trea- 
‘bse, Section 10.04, summarizes the 
a case law as follows: 


The final distillation from Hie case 


Jaw is that the primary fact-finder is 
the agency, not the examiner; that the . 
agency. retains “the power of: Tuling. on- 
that 
the agency still has “all the powers which — 
| it would have in making the initial de- 
that the examiner is a subordi- | 


facts. Cea in the first instance” ; 


nate whose findings do not have the 


weight of the findings of a district judge; 
that the relation between examiner and - 


agency is not the same as or even closely 


; similar to ‘the relation between - agency 


and reviewing court; that the examiner’ s 


. nding gs are nevertheless to be taken into 
He account: by. the reviewing court and given. 
special weight when they . depend upon. — 
= demeanor of witnesses ; and that the ex- 
aminer’s findings probably have greater 
weight than they did before ogee of — 
0 the APA. 


The india case on . this question 


is National Labor Relations Board 
. Uninersal Camera Corp., 190 FE. 


oa. 429 (2d. Cir. 1951) - wherein 


* Judge Frank. in ines Peon stated 
at 452: 3 | 


i Rook An examiner's finding. binds ‘the 
Board. only. to the extent that it. is. a- 


“testimonial inference”, or “primary ‘in- 


ference,” é.e.,; an inference that a fact . 
to which a. witness orally testified is an 
actual fact because that: witness so.testi- — 


fied and because observation of the wit- 


ness induces a belief in that testimony. 
The Board, however, is not bound by the - 
inferences,” or 


“secondary . 
inferences, 9 4G, facts. to 
‘testified: but 


_ examiner's | 
; “derivative. 
which no “witness orally 


which the examiner inferred. from facts 


orally testified by ‘witnesses whom the 
examiner believed. | 


478-995 —72_—4 


‘Althouch: this wate ae been i in 


litigation since the decedent’s death 


on February 2, 1967, we hold that'a 
further hearing i is necessary to pre- 


_ vent manifest injustice. We suggest, 
| however, that the examiner sched- 


ule and hold such rehearing as ex- 


-peditiously as possible, giving due . 


consideration to the convenience of | 
parties and witnesses. : 
The record indicates that s some or 


all of the children and heirs of Nar- — 
_cisse Jim or Bone, father of the ap- 
_pellants, may. be of Canadian na- = 


tionality to whom fee patents» will be 


‘issued in: the event. that it is aulti- 7 
mately determined that they are 


in fact heirs of the decedent. This _ 
inatter of. nationality should be 
fully investigated at the rehearing _ 
to prevent. the need for:further re- _ 


hearing ata later date. 


We note that the authenticity a | 


: reliability of the purported record - 


of the proceedings. before the En-. 


| rollment Comunittee, tendered asan 


appendix to the petition for rehear- 


ing, has not been established. This ~ 
record is not yet. in evidence and it — 
must be fully tested and admitted » 


in evidence before it can be consid: 
ered at all. This rule also applies to 


all other records relied upon by the — 
examiner, including those hereto-— 


fore referred toby him j mn his orders. vs 


“ORDER 


Now, THEREFORE, by. tie of the © 
authority delegated to the Board of | 
Indian Appeals by the Seer retary of | 


the Interior, 211 DM 13.7, 35 F. R. 
12081, 48 CFR 4.296 it is hereby 


ordered : 
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1, That the examiner’s decision is 
VACATED ; and 


9. That this matter - 1s REMANDED 


| for a further hearing after due no- 
_ tice given to the parties pursuant to 
43 CFR 4.211 with special instruc- 


tions that the examiner, among 


other things, make specific findings 


of fact regarding the nationality of © 


_ the appellants as heirs or children 
of Narcisse Jim or Bone, and that 
he issue a new decision based upon 
all the evidence in the record includ- 


ing that newly adduced at the sup- | 


plemental] hearing; such decision to 
_ be final for the Department unless 
an appeal is taken therefrom; and 


3. That this order is effective im- 


med etely: a 
| ‘Davin ? ‘McKes, ¢ hairman. 
r conct OUR: | 


” Davi Doane, Alternate Member. 


UNITED ~. | 
ve | 
GLEN §, GUNN, ET AL. 


7 IBLA 237 
| Decided September 15,1972 
Appeal from Office of Appeals and 
Hearings, Bureau of Land Manage- 
ment, affirming hearing examiner 
decision’ declaring’ mining claims 
null and void, | 

‘Affir med as corrected, 


Gener: 


Administrative ‘Pr ocedure? : 
| ally—Mining — Claims: - ee 
Marketability — | 


The marketability test, as developed by 


DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 


-ally—Constitutional 


- Proof—Mining Claims: 


[79 LD. 


this Department and approved by the © 
courts, is a complement to the prudent — 


man test of discovery of a valuable min- 
eral deposit under the mining laws, and 
publication of the test in the Federal 
Register is not a PECTCAMIEIS to its 
validity. 7 3 


Procedure: Gener-_ 
Law—Mining 
Claims: ‘Discovery: ‘Marketability 

The marketability test of discovery of ao 


ast : 


' Valuable mineral deposit under the min- | 
ing laws does not violate due process of 


law as being: unconstitutionally vague, 
or as being unlawful administrative 
Jeg lon. . 


Acminacciatiges Procedure:  Gener-— 
ally—Constitutional Law—Mining | 
Claims: Contests—Rules of Sim 
Government Contests 7 


i mining claimant hag not been denied 


due process when his claims are con- 


— tested assertedly because a permit has 


been granted to a museum to perform 


archaeological work under the Antiquities 


Act, and where | there was some. pre-— 


- hearing newspaper publicity that the con- 


test was being instituted put the claimant 


does not show that there was’any un- | 


fairness in the contest proceeding itself. 


Administrative Procedure: Burden of 
Contests— 
Mining Claims: Discovery: General- 
ly—Rules of Practice: Evidence 


A mining contestee is the true proponent 


under the Administrative Procedure Act 


that his claim is valid and, therefore, has 
the burden of overcoming the Govern- 
ment’s prima facie case of no discovery 


| with ‘a preponderance of the evidence. 


Mining ‘Claims: ‘Genérally—Mining 
Claims: Common Varieties of Minerals: 
Generally-Mining Claims: Site | 
Generally . 


Common clays are not loeatable under ihe 


mining laws. Only deposits of clay of an ~ 


exceptional nature which can be mar- 
keted for uses for which ordinary clays 
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eau be used are. subject to ‘such 
location. | | 

Mining ‘chs: a St ies 
Claims: Common Varieties of Minerals: 


‘Generally—Mining Claims: Discovery: 
Gener ally 


A mining cui for. a. one of bentonite 
clay, which has not ‘been adequately 
_ shown to be of a quality and quantity 
which can be marketed profitably for 
‘commercial purposes for which common 
clays cannot be used, is not valid. 


Administrative Procedure: Reese 
Mining Claims: Contests——Rules of 
Practice: Appeals: Generally | 


at statement made in'a ‘Bureau Ganedl nae 


_ decision which does not accurately reflect 
one evidentiary fact does not establish 


that the decision’s other findings “were 
‘erroneous, and this Board will sustain | 


the Bureau’s determination that mining 


“claims are invalid where the entire rec-. . 
ord supports that conclusion. 


‘Mining Claims: Discovery : Generally 


: Evidence of mineralization which might 


warrant further exploration work within — 


a claim rather than development of a 
mine is not sufficient to constitute a dis- 


oe covery of a valuable mizieral deposit. — 


Mining Claims: 
ability - | 


The raarketability test of aineovery is not | 
satisfied by speculation that there might 


be a market at some future date. 


Administrative Procedure: : Decisions— - 


Administrative Procedure: Hearings— 
Mining Claims: Hearings—Rules of 
Practice: Appeals: Hearings 


Under. the Administrative Procedure. ‘Act 
the record made ‘at-a hearing constitutes 


the exclusive .record for decision except — 


to the’ extent official notice of. facts may 


be taken. Further evidence presented on — 


appeal. after an initial decision in a min- 


jing contest may not be considered or re- | 
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lied upon in qoaldne. a final decision, but 


may. only be considered to determine. it 
there should be a further hearing. 


APPEARANCES: George W. Nilsson, 


Monta W. Shirley, attorneys for con- 
‘testees-appellants. George H. Wheat- 
ley, Office of the Regional Solicitor, 
‘California, for the United nln con- 
testant. | 


- OPINION BY BY 
MRS. THOMPSON 


INTERIOR BOARD OF — 


APPEALS: 


This pene in behalf OF Glen 8. | 
Guin, Julia D. Gunn, Hester L. 
Hamman Strahan, and Patricia Lee 
Kaer and Helen J. Brind, as heirs 
of Jobe L. Hamman, decossed, -con- 


-testees, is from that part of. a deci- 


sion. of the Chief, Office of Appeals” 
and Hearings, Bureau of Land 
Management, dated February 138, 


1970, affirming a hearing examiner’s — 
decision of May 28, 1969, declaring 


the Valley View Nee 1. and 2 placer 


- poining: claims to be null and void. * 
These claims are situated in section 


92, T.10 N., R. 2 E., S.B.M., in San 


Bernardino County, California. 


7 Lhe Government instituted the 


contest against these claims arid six 


other claims by a complaint dated. 


June 17, 1968, which was amended 
August 2, 1968, 


charging that: 
“Minerals have not been found with- 


In the limits of the claims in. suffi- 
cient quantities to constitute a valid 


discovery.” As to any other proceed- 
| involving the a lands, the 
amended complaint indicated that a 


7 multiple-use , 
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permit dated May 1, 1968, had been 
granted to the San Bernardino 
- County Museum pursuant to the 


; Antiquities | “Act of June 8, 1906, 16° 


. U.S.C. sees. 432, 433 (1970). Te also 

indicated the lands embraced in the 
Valley View Nos. 1 and 2, Venus, 
-. North Star, G & H, and a portion 


of the lands within the Ann placer 
mining claims are included i In a no- 


tice of proposed classification for 
‘management.: This 
7 "classification, made pursuant to the 
Classification and Multiple-Use Act 

of September 19, 1964, 43 U.S.C. 


secs. 1411-1418 (1970), was to pre- 


serve the archaeological . values 1n 
the lands and to segregate them 


. from. mining activity. 


Basically, the hearing examiner 


foaritl and the Bureau affirmed that - 


7 finding, that there was not a dis- 


covery of a valuable mineral deposit: 


_ within the Valley View Nos. 1 and 
| 2 mining claims. The appeal is con- 
~ cerned with the correctness of that 

determination. Before considering 


the issues raised by appellants, how- - 


ever, one point must be clarified. 


: Appellants state in their appeal that — 


the Bureau ‘ ‘confirmed” the exam- 
 iner’s decision concerning the Val- 
ley View Nos. 1 and 2 claims, but 


that it “reversed as to other claims.” 


: Actually, the Bureau set aside the 
- examiner’s decision only as to a find- 
ing by the. examiner that parts of 
* the Hester, Michael, Ann and Venus 
claims lying within 15 feet of each 


~ gide and parallel to a certain road 
"were abandoned. The -Bureau’s de- 


oa expressly affirmed the exam- 
_Iner’s ruling that those parts of the 
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Valley View No. 2, Venus, North 


Star,andG &Hwminingclaimsem- 


braced within the Swy NW, 
NW14 SWi1, sec. 22, T. 10 N., RB. 
2 E., are null and a ab initio as 
these lands were withdrawn from 
appropriation by Public Water Re- . 
serve No. 22 prior to the initiation _ 


of. the claims, and have never been... 


restored from the reserve. This ‘de- 
termination .as to the invalidity of 


the claims within the water reserve 3 


stands, -_ 
Many’ of the pelea ee 


tions were made to the Bureau and 
were adequately answered in the — 
Bureau’s decision which found them Te: 
generally to be without merit. We & oe 
sustain, the Bureau’s responses to | 
those | contentions. In this-appeal,. 
appellants emphasize several argu- 
ments concerning the legal stand- a en 


ards. employed in- the decisions — 


below. ‘They argue that the prudent = 
man rule of Castle Ve: Womble, 19 “eg 
L.D. 455, 457 (1894), was not'ap- 
propriately followed here because 
the decisions indicated “marketabil- 
ity at a profit” was an inherent part 


of the prudent man test, which they © 


dispute. They contend further that | 


if the “marketability at a profit” — 
test changes the prudent man test, 


It must a published in the Fed- he 
eral. Register, and “since it has not | 


been. .so. published it ‘4s illegal and 
ineffective.” 


‘The riarketlbility test tis ee : 
‘been followed by this ‘Depanment Lg RY: 
See e.g., Layman, et al. v. Ellis, 32-0 
L.D.. 714 (1999). The application ce 
ofthe test was expressly upheld in 


Foster v. Seaton, 271 F. 2d 836 oo C. 
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ment. to the: prudent, man test in 


| United States v. Coleman, et al., 390 


U.S. 599, 602 (1968), pointing out 


that. “profitability is an important - 
: consider ation in applying the pru- 


dent-man test.” See. also, Conwerse v. 
Udall, 399 F.2d 616, 621 (9th Cir. 


1968), cert. denied, 393 U.S. 1025 
(1969), ‘indicating | that the mar-. 
7“ -ketability test is applicable. to. all 


mining claims including those con- 
taining precious metals, as ‘previous 


court interpr etations of the mining | 


| law and prudent man test were con- 


ee cerned. with miner als § ‘valuable in 


an economic sense.” 7d, at 622. — 
Since the mar ketability test has 


é long been applied asa recognized 
~ standard before the Federal Reg- | 
ister was established and is not a~ 
_ new substantive rule or statement of | 
policy, there is no merit, in any 
event, to any argument that it must 
be published in the Federal Register 
to be effective. United States v. 
«BA. Barrows and Esther Barrows, 
76 LD. 299, 305. (1969), 
NOM, Barrows v. Hickel, 447 F.2d 
80° (9th Cir. 1971). ‘Departmental 
decisions ‘which cite the test are 
made available to the public in ac- ~ 
cordance with the Administrative | 
sec. 552 
(1970). Foster v. Jensen, 296 FF 


aff'd sub 


- Procedure Act, 5 U.S.C. 


Supp. 1348 (D.C. Cal. 1966)... 


Furthermore e, appellants’ conten- : 
ae tion that the marketability test. is - 
ee unconstitutionally vague has no 

merit.. The court decisions ced 7 


above pene me contention. 
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| | Ce 1959). Its was pci approved | 
by the Supreme Court as a comple- 
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OA pail contend. pgeneralty e 


| that the. decisions below violate due 
- process in sever al respects. First, - 


they contend that they unlawfully - 


attempt to. legislate in - that. they Bs f 
amend the mining laws by prescrib- 7 
ing additional requirements to con- 

stitute discovery. There is no merit | 
to this contention. Appellants. rec-— 
ognize the prudent man test of. dis- | 
covery j in Castle v. Womble, supra, _ 
despite the lack of express statutory - 


language employing the test. The | 


“necessity. for administrative and _ 
judicial declar ations of what consti- 


tutes a valid discovery because .of - 
the lack of explanatory statutory: 


*, language has long been recognized. 
. See, ¢.g., Chrisman v. Miller, 197 
U.S. 318, 321 (1905). ‘Congress in its 
many deliberations. concerning. the 
mining laws has never seen. fit to 


prescribe a, differ ent standard. | 
Appellants allege - further they 


were denied due process because the me 
contest. was filed for the benefit of 
private persons and because of cer-— 


tain publicity concerning the: ‘con- 


test. proceeding before the matter 
was decided by. the hearing ex- | 


aminer. They imply that because of | 


this the examiner’s: determination 7 


could net be fair. We first point, out. 


that the United States may institute Bi 
| contest proceedings against mining 


claims simply to.clear its title to the 


land without: establishing any need 
or public project use for the land. 


Davis, et al. Vv. Nelson, 329 F.2d 840, 


846 (9th Cir. 1964). Cf. Palier v.— 
Dredge Corporation, 398 F.9d 791 | 


i Cir. 1068), cert. denied, fe 
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U.S. 1066 (1969) ; and Dredge Cor- 


— poration v. Penny, 362 F.2d 889 (9th 


Cir. 1966), where the land within 


“miuing claims contested by the Gov- 
ernment was valuable for homesites 
and being sought for such by ind1- 


viduals. Therefore, it was proper 


for the Government to institute this 
contest proceeding, in any event, re- 
gardless of the interest of the local 
governmental agency interested in 
_ performing archaeological 

within the claims. The fact a permit 
has been granted to the museum 


~ does not constitute a denial of due 
process ‘to claimants. They were. 


granted a hearing and full op- 
por tunity to present their case. 


_ Appellants contend that there was _ 
nationwide publicity instituted by | 


the Secretary of the Interior begin- 


bibit A at the hearing a copy of a 


newspaper clipping oe June 22,— 
1968, captioned “Dig Site Mining 


Claims Ruled Invalid.” The article 
itself, however, reported that the 


_ claimants had the right to a hearing 
if they answered the ‘ “notice” (con-— 


test complaint) ser ved upon them. 
Despite appellants’ general allega- 
tions of lack of due process: because 
of the prehearing publicity, they 


have shown no unfairness in-the con- 


test proceeding itself. The fact that 
the hearing examiner was an em- 


ployee of the Department of the In-. 


terior does not by itself show that 


the contest proceeding was lacking 
in fairness fundamental to due proc- 
ess, as appellants imply. Cf. Con- | 
Vdall, 262 F. Supp. 583° 


VEr8E V. 
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(D.C. Ore. 1968), aff’d, 399 F.2d 616 


(9th Cir. 1968), cert. denied, 393. 
U.S. 1025 (1969). We see no denial 
of due process in these proceedings. 

Appellants further contend, in ef- 
fect, that the Government has the 
burden of proof as the proponent of 


‘a rule or order under the Adminis- 


trative Procedure Act, 5 U.S.C. sec. 
556(d) (1970), and the hearing ex- 
aminer erred in ruling that the Gov- 
ernment need only establish a prima 

facie case. Foster v. Seaton, supra, 
makes it clear that the true propo- 
nent is the mining contestee who al- 
leges a valid discovery, and when 
the Government has presented a 
prima. facie case, the claimant has 
the burden to prove with a prepon- 
derance of the evidence that there 


le He } | 2in- has been such a discovery. | 
ming in July 1968, concerning the — at 
: contest pr Beosdine and the ar chaeo- 
logical site. They submitted as Ex 


The significant issues in this case 
are whether there was a prima facie 
case established by the Government 
and whether the claimants met their 
burden of proof to establish a dis- 
covery of a valuable mineral deposit 


within the. meaning of the mining 
laws. : 


Appellants’ pr esent apnea is is con-— 
cerned primarily with the principal . 
material alleged to constitute a valu- — 
able mineral deposit within the 
claims, a type of bentonite clay. The 
Bureau held that the claimants 
failed to establish that the type of 
clay exposed on the claims is. other 
than a common clay not. locatable 
under the mining Jaws, and further 
it found that there was no evidence 
of:a market for the clay, but only a 


hope that a market could be cle- 


veloped in the indefini te future. 
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- Appellants pre that ben tonite 


is not a “common. variety” of min-— 


eral, and quote the regulation defin- 
ing “common varieties” under sec- 
_tion 8 of the Surface Resources Act 
of July 23, 1955, 30-U.S.C. sec. 611 
(1970),. which is now set forth at 


' 43 CFR 3711.1(b). Although the 


_- decisions below found that the de- 
posit was a common clay, they did 
- not rule that the clay was no longer 
locatable under the mining laws 
because of section 3 of that Act 


which provided that a deposit of 


common-.varieties of sand, stone, 
_ gravel, pumice, pumicite, or cinders, 
shall not be deemed a valuable min- 
eral deposit within the meaning of 


the mining laws so as to give valid- 


ity to any claim located after the 
Act. Rather, they relied on the rul- 
ing in United States v. Mary A. 
 Mattey, 67 I:D. 63. (1960), and cases 
. cited therein that common clays 


have never been locatable under the 


mining laws, instead only a deposit 


of clay of an exceptional nature © 
which can be marketed for uses for © 


which ordinary clays cannot be used 
may: be located. Common varieties 
of clay are included in the category 
of material disposable by the Unit- 
ed States under the Materials Act 
of July 31, 1947, 30 U.S.C. sec. 601 
(1970). ‘Appellant seems to be con- 


aad fusing common varieties under sec- 


tion 8 of the Surface Resources Act 
with the ruling reached below which 

found the deposit to be a common 
clay. Although many of the criteria 





: t See also United States v. Nogueira, et al., 
4038 F.2d 816 (9th Cir. 1968), involving the 
saine claim ag that in the Mattey case. 
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established by. 


in determining what constitutes a 


common variety under section 3 of 


the Act of July 23, 1955, as set forth 


in regulation 43 CFR 3711.1(b), are. 
also 
‘whether a clay is locatable general- — 


applicable in determining 

ly, the basis for the determination , 

should not be confused. : . 
Appellants cite definitions re | 


discussions of bentonite generally in 


various texts to support their con- 


tention that it.is a special, clay be- 


cause it has been classified as such. — 
The fact that. bentonite clay has 

been given a special name, as appel- 
lants ‘coutend, is not determinative. 


The evidence in this case did not - 


cover all types of bentonite, but,was 


limited to the clay found on these | 
claims. There is no factual basis in — 
this case to make ahy general ruling” 


concerning the locatability of. all. 
types of bentonitic clays. Our in: | 
quiry is limited to-the clay on 
within these claims; — | 

In reviewing the evidence i in ‘the 


record we agree with the decisions 


below that a prima facie case was — 
the Government | 
through the testimony of an expert 
witness who had examined the. 
claims. He had tests performed on 
the clay found on the two-claims and 
the tests showed that the clay did 


- not meet commercial standards for | 


certain uses for which some ben- 
tonite clays are suitable, such as for 
a bleaching clay for decolorization 


of crude oils (Tr. 33), orasa rotary — 


drilling mud (Tr. 34-87). See also. 
Tr. 44-46. He testified there. were. 


~ no valuable miner als. found within 


the claims (Tr. ee 
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The. contestees did ee. pr esent 


| poe evidence of tests to show that 


the clay could be suitable for uses — 
_ for which common clays could not 
be used. At most, contestees’ expert. 
witness testified that the clay was a 


unique bentonite containing hecto- 


' rite “in addition perhaps to mont- 
(Tr. 89). He testified 
that hectorite has been used to keep _ 
beer from going rancid (Tr. 90). 
However, there was no evidence that. 
this clay deposit could. be marketed 


morillonite” 


- for such a purpose. Instead, he 


recommended that. this clay could — 
_ be used for pelletizing iron ores and 
_. that there was a possible market in 


Riverside County at the Kaiser 


Steel Plant (Tr. 90). Although he 
| said he had made no tests of the 


: bentonite on the claims, he stated 


he had tried it for pellitizing iron’ 


(Tr. 92). Pellets submitted as an ex- 
hibit (Contestees’ Exhibit E), how- 
ever, did not come from these claims 


(Tr. 96, 97). He testified there are 
no. Specife specifications for the clay. 


to be used for pelletizing iron, “it 


the particles” (Tr. 102). This tes- 


timony and his testimony that ben- 
tonite from these claims might be 
more competitive because of lower 
freight rates than that currently - 
being used by Kaiser and that there — 
might be more prospective purchas- | 
ers of the material (Tr. 90, 1); 
was: the’ most favorable. evidence — 


~~ concer ning this clay. - 
Most of his testimony, ieee is 


| actually. more in the nature of ad-. 
_ vice for future work to be done. on — 
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“the ake end for ‘investigating a 
~ market. possibilities. There is insut- 


ficient: evidence that there is clay 


of a quality that can be marketed 


profitably for commercial purposes — | 
for which common clays cannot be. 


_ sold: There is little concerning the 
quantity of clay within ‘the claim ., 
that may be based on more than in- 


fer ence. Other. than the discussion 
concerning ‘freight costs, there is no 


_ evidence concerning the economic 
realities of a mining operation - 


within. the claims, such. as. evidence 
concer ning ‘possible prices for which 


the clay could be sold and possible a 
costs of a mining operation. Without a 
an adequate showing that the clay 


is of a quality and quantity which: 
can be marketed profitably for 
for. which - 
common clay. cannot be sold, the — 


| claim is not. a valid. claim based on . 
the clay alone. United States ve 


Mary A.M attey, Supra. : 
Asto other mineral values within 


the claims, contestees tried to. show | 

values of. gold and silver and there a oo 
is mostly by trial and error” and — : 
“has to’be capable of agglomerating _ 
-ticultural decor ative use. 
the evidence was sufficient to show. 


was testimony concerning agates ; 


and opals which might have a hor- 


‘None of | 


that there was a discovery ofavalu- — 
able mineral deposit. We agree with 


one contention of appellant that the | 


decision below should not have re- 


lied ona statement by the contestees’ | 


expert witness analyzing an assay 
for the metal values at two. cents 


a yard. This statement, at Tr. 106, 


that “Mr. Gunn has. an ASSAY that : 


goes to two cents a yard” followed : 
a discussion concernin go the fire as- 


the. 


be a 


say Aetna: T he assay: sabaitted in” 


evidence by the contestees showed a. 


combined value of gold and silver of 


$479 (Tr. 60, 61, 106). This was by. 


~- the fire assay method, however. It 


is apparent from the evidence that 
values. shown by. the. fire. assay 


method cannot be relied upou.-to es- 
tablish the recoverable mineral val- 


— ues of an actual mining operation | 
(see Tr. 104, 105). It is not clear 
whether the reference to the two- 

‘cent assay by the witness was toa” 


- different type of assay or, as appel- 


 Jants contend, that there was a typo-. 


graphical error in the transcript. 


The misconce ption by the Bureau of 
that one fact does not establish that 
the decision’s other findings were 


erroneous. This Board will “gustan 


entire ‘record ee that ultimate 
- conclusion. 


~ entire record, there is little evidence 


to show that the claims were atany- 
thing more than the beginning of - 


: explor ation. work, and nothing to 


show that a valuable mine could be 


developed under the facts then 
known. Persuasive evidence of a.val- 
- uable mineral deposit would prove 
_ minerals of a quality and quantity 
from which expected market. price 


estimations might be made which 
could be compared with possible ~ 
-~ costs of the mining and marketing 


“operation. to establish whether a 


na prudent man could. expect to de- 


a velop a valuable mine. See Adams v. 
| United States, 318: Hod 861, 
- ae Cir. - 1968). | 
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Bureaw’s : determination that. 
. . mining clams are invalid where the 


sented on appeals 
; cisions have been rendered follow-— 
ing a hearing may not be consid- 
cored: or relied upon in amaking Bi 
final decision. Such a tender of evi- - 


ueee 
_ _ dence may be considered. only to de- 
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At most, the contestees’ evidence 7 


: id that they might be war- 
ranted in doing further explor atory 
work for the Clay and the metals, — 
‘and in doing further work to find 


a market. for the clay. This, how- 


ever, 1s not sufficient. Under the min- a 
ing laws, a contestee must sho 
more than evidence of miner anes ee 
‘tion which mi ight warr ant further — 


exploration. work within a claim; 


instead, the evidence shown must be - 
sufficient to warrant a pr adent man 

to go forward with development - 
works of a mine. See Converse v.. 


Udall, supra. Speculation that there 


might be a market at some future. | 


date does not satisfy the marketabil-- 
ity test. Barrows v. Hickel, 447 F.2d 
80 (9th Cir. 1971). See also as toa — 
clay deposit allegedly useful for cer- 
tain industrial purposes, (7; nited ee 


"States v: John B. Kathe, Ir, AS : 
 2%%44. (November 19, 1958). 
In short, from our review Ok ae | 


_ Appellants have sabmiiied: an 1 af- . 
fidavit of Glenn &. Gunn, making — 


certain assertions concerning’ his as- 
sessment work on the claims i in 1969 © 


and 1970, aud of his belief that the © 


"bentonite is of the highest grade. _ 
‘Under ‘the Administrative oe | 
‘dure Act, 5 U.S.C. secs. 556, 557 
: (1970) ), the record made Retlie Héar- : 
ing constitutes the exclusive record : 


for decision except to the extent 


that. official - notice of facts may 


be taken. Fur ther evidence pre- 


after initial. de-’ 
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termine if there should bea further 


hearing. United States v. Arch Lit- - 
tle and Ethelyn Little, A-30842. 


(February 21,1968). 


- Although additional evidentiary 
data has been filed with the appeal, 


appellants have not requested a fur- . 
ther hearing, nor do wesee any basis 


for any. further heari ing in this case. 
The lands have an Segregated 
from mining since the pro oposed 


_ Classification in 1968, therefore, evi- 
dence as to work performed suice— 
that time to try to establish the ex- 


istence of a, mineral deposit, if there 
were any basis for permitting re- 


opening the hearing which there is. 


not, would not be of sionificance to 


the question which has been decided | 


that there was not a valid discov- 
ery as of the time the lands were 
seoregated from appropriation 


- under the mining laws. See Udall v.. 
Snyder, 405 F.2d 1179 (10th Cir. 
1968}, cert. denied, 396 De. 819. 


(1969). 


Accordingly, pursuant to the au- - 


| thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior (211 DM 18.5; 35 FR. 
12081), the decision appealed from 


is afhirmed. as corrected above. 


3c oan B. THoxers0n, Member. 
Wer CONCUR: 
FREDERICK Frisuaan, i a ne 


Marrin Rirvo, Member. 
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TIPPERARY LAND & EXPLORA- 
“TION CORPORATION 


é IBLA at0 


Decided September 19, 197 7B 


‘Mepeal from Bureau of Land Man- 


agement decision rejecting high bid 
for oil and gas lease on Outer Con- 


tinental Shelf Land, OCS-G 2020. 


_ Reversed. 


Raiindineve Practice —Words and 
Phrases 


Competitive Bidding.” Competitive bid-. 


ding does not require that more than one © 
bid be submitted before the authorized 


officer, but only that the officer, by due 


advertisement, 
everyone to bid. 


give _ opportunity for 


Formation and Validity: 
Bid Award—Outer Continental Shelf 
Lands Act: Oil and Gas Leases 


The competitive bidding requirement in 


the Outer Continental Shelf Lands Act — 
for awarding oil and gas or sulfur leases 
is satisfied by due advertisement and a 


giving of an opportunity to bid, and con- 
- templates that all bidders be placed upon 


the same plane of equality, and that they : 


“each bid upon the § same terms and .con- 


ditions set forth in the advertisements, 
and. the pertinent statutes and in the 
Department’s regulations. Competitive 
bidding does not require that more than 


one bid be submitted before fhe author- 


ized officer, but only that the officer, bey 


due adv ertisement, give opportunity for 


every one to bid. 
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Oil and Gas’ Leases: 


Act: Cil and Gas Leases 


A decision rejecting a pid for an Outer 


Continental Shelf Lands Act oil and gas 
_. lease will be set aside where the bid met 


two of three criteria used by the man-— 


ager to evaluate bids, . and. the third one 
Was improperly imposed. | 


"APPEARANCES: Arlen eines Vice 
President, Tipperary Land ane Explo- 
ration Corporation 


OPINION BY 
MR. HENRIQ VES 


INTERIOR BOARD OF LAND 
APPEALS | | 


Tipperary ind & Exploration : 
Corporation has appealed from re- 
jection of its bid for tract 2138, E- 
4 Block 148, East Cameron, area, - 
Louisiana, OCS-G 2030, offered 
December 15, 1970, at an oil and gas 


lease sale pursuant: to the. ‘Outer 


Continental Shelf Lands Act, 43 


U.S.C. see. 1887 (1970). The deci- 
sion by the Manager, Outer Con- 
tinental Shelf Office, BLM, stated: 


The notice of this sale published in the 
Federal. Register Vol. 85, No. 205, Pages . 


16417-16419 inclusive, contained a state- 


-.ment that “The United States reserves 


a right and discretion to reject any 
all bids; : a -of. the. amount 
offered.” a Sgt 
In accor dance with this specifie reser- 


| vation. the bid referred to above is hereby - 


. rejected for a a of the cash bonus 
bid. | 


The spocliaae: contends: 


Competitive | 
- Leases—Outer Continental Shelf Lands . 


aes 
tially that: lack of geological infor-— 


mation -alGag to the sabect tract 
precludes any way of knowing if its © 


bid is adequate or inadequate, and ~ 


that rejection of the high bid is con- 
trary to the Outer Continental 
Shelf Lands Act. | 


The record shows that aie track 
2138, was considered to be part of a 


single prospect consisting of tracts 
2187, 21388, and 2189. These tracts, - 


as a group, are about 40 miles from 
shore, under a water depth of ap- 


proximately 80 feet, and 6 miles 
_ north from the closest existing pipe- 
7 line. Only: one of these tracts, tract 
: 2137, had.ever been leased for oil 


and gas under the Act. It was of- 
fered for sale in 1955. A lease issued 
in response to a high bid of $16.10 
per acre expired August 31, 1960. 
No production of oil or gas was ob- | 
tained under the lease. Several other: 


tracts in blocks 129, 180, 148, and 
149, adjacent on the north and south 
sides of tract 21387 were leased in 
‘response to the 1955 sale, and all the 
leases expired without any produc- 


tion of oil or gas being obtained. 
Prior to the sale of December 15, 
1970, the: Government determined _ 
the risk value, and the risk-free — 
value of tract 21388, as well as of the 


| neighboring tracts 2137 and 2139, to 
be nominal only. 


1Nominal” is defined in Webster’s Third . 


..New International Dictionary (1966), as ‘‘Be- 


ing so small, slight, or negligible as 
scarcely to be entitled to. oe name: trifling, 
insignificant.’ ‘i . 


Ke the sale, the sti bid of $45, - 


O75 ($18. 03 per acre) of the appel- 


lant was the only bid stibmitted f for 


tract 2188: The adjacent tracts each. 

received three bids, with high bids 
of $84. 86p per acre for tract 2137, and 
$388.36 per acre for tract 2189. Each — 


of these high bids was accepted. 


Before the sale the Geological | 
io Survey had characterized tract 2138 | 
and the adjacent tracts 9137 and — 

9139 as being wildcat acreage lo- 
‘cated ona sericea feature which. 


has not previously produced oil or 


_ gas, but which is in close pr oximity 
_ to other producing structures. Pro- 
jection of these nearby reservoirs. 

and sand conditions into the leasing 


tract is possible through the use of 


geophysics, stratigraphy, and pale-- 
ontology. It is also possible to ob- © 
tain a reserve estimate based on re-- 


‘serve calculations performed: in a 


rejected. 


of the pre-sale evaluation, 


bids for the same tract. ‘The man- 


ager has reported that: both the pre- 


sale evaluation and the risk-free 


value were “nominal.” Applying the. 
i accepted. definition of this term, it. 
is obvious that the high bid of Tip- : 


that the United States reserves the — 
| right and discreation to reject any: _ 


| perary exceeded both the pre-sale 
a evaluation and the risk- fr ee. value, 
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| Looking at the third test sgpied ay: i 
the manager, that: the bid. exceeded” | 
-at least 5 other bids for the tract, 
we note in his. “Bid Adequacy. 


Deter mination Data,” the patie 
comments relative to tr act 2138: 


No. corapetition on. tr act. 


Very poor bidding pattern, of higher bid . . _ 


der in this sale. : es 
High bid less than \% that was offer ed for . 

“adjacent tracts at thissale. . 
Below histor ical prices in this area. 


Within the Outer: Continental 


Shelf Lands Act requirement Or: = 
“competitive bidding” mm awarding a 
oil and gas or sulfur leases, we con- 
strue the quoted term. as requiring a 


due advertisement, the giving of an - 


opportunity to bid and that all bid- - 
. ders be placed upon the same plane 
_of equality, that they each bid upon -< 
the same terms and conditions In- 
_ volved in the advertisement, includ--- 


Peary pee producing struc- ing the pertinent. statutes and the 


ture. After the sale, the Geological 
‘Survey made no recommendation — 
that the high bid for tract 2138 be 


regulations, and that the advertise- 


-ments specify as to all bids the same — 
| specifications. Competitive bidding | 
does not, require that more than one 


| bid be submitted before the author- 
The manager stated ae oe ee Seer: ore Ee 


“ jected high bids tendered at the sale - 
which failed to meet: two of these - 
~ three tests: 1) one hundred percent 
2) fifty 
percent of the risk-free value, 3) the © 
high bid exceeded at least five other <a 


ized officer, but. ony that the officer, : 
by due advertisement, 


Wilmington Parking Authority V. 
ed 105 A, 2d 614 (Del. 1954). 


Notice of the subject. sale was 
. published in the Federal Register, — 
Volume 35, pages 16417-16419, oD | 
- October. 21, 1970. The test require- nae 


ment, of at least six bids per tract is 


not compatible with our definition in Sak 


of “competitive bidding.” _ 
The sale notice ar a. caveat 


give op- : ; 
portunity for everyone to bid. See 
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pe, and ait eee Seton of the 
amount offered. ‘This board has af-__ 
firmed the action of a manager to — 


=~ reject high bids for reason oe in- 


~~ adeqtiac where the same parTame- — 
d y I | Wn concur: 


ters were applied to all high bids 


rejected. See Kerr If cGee Cor DOra- 


tion, et-al., 6 IBLA 108 (June 5, 


1972) ; Humble Oil and Refining 
3G ese Sa 4 IBLA 12 cdanmrast 
“he, SAI Se ~ 
From ‘our review of tis ere 
and documents used by the manager — 


in arriving at his decision relative 


to tract. 2138, it is evident that he 
did not adhere to the same condi- 
tions in determining that the high 7 
. bid of Tipperary was ‘inadequate in 
amount, as he professed to have ap- | 
plied to-all high bids rejected by. 
him, to wit: a ‘high bid would not 
be rejected unless it did not satisty : 
_-tavo of three conditions that are (1). 
- meet 100 percent of pre-sale. evaltia-- 


tion’ (2) 50. percent of the risk-: “Mining Claims: 


free value, or (3) exceed at least five 


' bidders for the tract. ‘As the bid of | 
| Tipperary did meet two of these 
three tests (and we have ‘shown 
. that the third test was improper), 
it must be: held. that the rejection. of 

_ the-high bid of Tipper ary for tract | 


| 2138 was improper. 


. Therefore, ‘pursiant. to. the au- 
“ah thority delegated to the Board of | 
Land: Appeals by: the Secretary of | 
the Interior (211-DM 13.5; 35 F.R. 
a 12081), the decision of: the: man- 
. ager is reversed, and. the case: is re- 

ie manded to the. Bureau of Land 


MINING AND. ENGINEERING COMPANY ee 
sicusieas 29 ALIFE: 


eect for farther appropr 1- = = 
| ate action, not inconsistent her ewith. 


Dovanss E. Henmrous, Mu ember. 


| Manco Rirvo, iu ember. 


Epwano W. SromsiNo, M ember. 
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Decided September 22, 2, 1978 : 


rn from decision of Riverside, | 
California, district and land office, 
Bureau of Land 1 Management, de- © 
claring lode mining. claims void ab 
initio in ae se | 


“Affirmed, 


‘Geacrally— Bales a : 
Practice: Appeals : Standing to Appeal | 


A transferee “of a mining claim declared : 


void ab initio by a decision of the Bureau _ 
of Land Management has standing to ap- 
pear before the Board of Land Appeals 
in an appeal proceeding from that deci- -. 
sion, | oe ge TER, 


Administrative Procedure: Heaaer = _ 
Mining Claims: 


Hearings—Rules of — 
Practice: Hearings . ' Do 


In. a Departmental proceeding: to ee 


mine the validity of a. mining claim, an 


evidentiary hearing under the Adminis- — 


trative. Procedure Act is required. only — 
if there. is a disputed. determinative ques- 


_ tion of fact ; where the validity ofa claim ._ 
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oe on the legal effect to ee given to 
facts of record determining. the status of | 
the land when the claim was located 


no hearing is required. 
Mining Claims: 
— Claims: 

Claims Rights Restoration Act-—Rules 


of Practice: Hearings—Withdrawals 


and Reservations: 
“Under the Mining Claims Rights Resto- 
tation Act of 1955, public land within a 


Power Sites” 


7 preliminary permit issued by the Federal | 


* Power Commission under the Federal 


~ Power Act is not open to entry under the 


mining laws; a mining claim located after 


the permit has issued is properly de-. 


clared void ad initio without a hearing. 


Mining Claims: Lands Subject to— 
Mining Claims Rights . Restoration 
Act—Notice—Public Records . 


Notice on Public land status records in. 


the local Bureau of Land Management 
office of the issuance of a preliminary 
permit by the Federal Power Commis- 
sion, and the filing of the application for 
the permit and the application: for a li- 
cense with the Commission, is not essen- 
tial to segregate the lands from 1loca- 
tion under the mining laws. 


Federal. Employees and Officers: Au- 


thority to Bind Government—Mining 
Claims: Lands Subject to—Notice 

A failure of Government officials to pro- 
vide information that land was closed to 


| mining locations cannot give life to .in- 


valid mining claims. 


APPEARANCES: William B. J obs 


President, Foster Mining and Engi- 
neering Company; Monta W. Shirley, - 


Attorney’ for Ramsher Mining and 
Engineering Corporation; Evelle J. 
Younger, Attorney General, Sanford 
WN. Gruskin, Chief Assistant Attorney 
General, and Edwin J. Dubiel, Deputy 


Attorney General, Attorneys for the — 


State of Calif ornia. 
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Lands Subject to—Mining | 
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OPINION BY 
MRS. TH OMPS ON 


INTERIOR, BOARD OF LAND 
: - APPEALS | = 


This appeal by the Foster Mining | 
and. Engineering Corporation 
(hereafter referred.to as Foster) is 
from a June 11, 1970, decision by 
the Riverside, California, district 
and land office, Bureau of Land 
Management, declaring its ten lode 
mining claims, the Summit. Alpha 
Nos. 30-33, 42-46, and 64, to be void 
ab wutio as to those-portions of the 
claims lying within section 9 and 


the W14 SW14, SWY, SWY, NW, 


_ section 10, T.2 N., R. 4 W., S:B.M..,. 


California. The decision found the 
lands were withdrawn under section 
94 of the Federal Power Act, 16— 
U.S.C. sec. 818 .(1970), when the 
claims were located’on September 
10, 1965, and were not opened to 
mineral. entry under the Mining 


Claims Rights Restoration Act of 


August 11, 1955, 30 U.S.C. sec. 621 
(1970), because they are excepted 
under the third proviso of the Act, 
being within a preliminary permit 
(Project No. 2426, the California 
Aqueduct Project) issued. by the 
Federal Power Commission to the 


| Department of Water Resources of 
the State of California, effective - 
July 1,1964. The decision also noted 


that the permittee had filed an ap- 
plication to license the project with 
the Federal Power Commission . on. 
December 15, 1965. . | oy 
By order of this Beas the State 
of California was designated ; an 
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ee party ona afforded an op- 


portunity to answer Foster’s appeal. 
A reply to the State’s answer was 
filed by Ramsher Mining and F Engi- 
“neering Corporation (hereafter re- 


ferred to as Ramsher). The State. 
filed a motion to strike the reply.on 
the ground there was no showing 
that ‘Ramsher is a party in the mat- | 
ter and has standing to appear in > 
this appeal proceeding. In response | 


to this motion and also to a letter 
from this Board requesting the basis 


for Ramsher’s appearance, Ramsher 


filed-a copy of a deed from Foster 
to Ramsher executed February 22, 


3 1971, and recorded March 10, 1971, ut 
had expired. It contends there was 


conveying certain unpatented min- 
ing claims, including those in ques- 

tion. In view of this showing that 
Ramsher has an asserted interest in 
_ the mining: claims in question, it has 
standing to enter its appearance as 
a party in this appeal proceeeding. 


Therefore, the State’s motion. to | 


strike Ramsher’s reply is denied. 


Foster generally alleges that it lo- | 
— cated the claims in good faith, there _ 
was no record the land was with-. 
drawn, and it has paid county taxes. 


and has performed assessment work 
on the claims for five years. without 


any notice to it of any adverse 
claims. It states that “the facts in - 


this case do not make the decision 
of The Dredge Corporation, 64 1D. 


868 (1957) applicable and claim. 
that a: hearing should have been 
held in this matter and that since 
no hearing was held, this decision 
is in itself null and void.” Tt re- 
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quests a hearing.t Other than the 
general statement quoted above, the — 
only other reason offered for a hear- 7 


ing is its statement that 


. * %* © interoffice éomniniutcations or 
preliminary permits or applicatious for 


license not made official or a part of the 
public record are not sufficient to void 


their legal right to said mining claims. 
Ramsher also contends, in effect, 
that the claims may not be declared. 


void without a hearing. It contends 
that if a hearing had been afforded 


it could have shown that the State’s . 
preliminary permit was issued sub- 


ject to conditions which were never 


fulfilled and, therefore, the permit. 


a lack of due process in not afford-_ 
ing the mining claimant opportu-- 
nity for a ene and also that. 
there was no notice of the permit on. 
file with the land office at the time 
the claims were located. ; 
The primary issue raised by — 
Foster and Ramsher is whether a 
hearing is necessary to fulfill the 
requisites of due process before 
these claims may properly be de- 


-clared invalid. In the Dredge case. 


cited by appellants. and in the de- 
cision poe it V was stated, at 64 I.D.. 


Here the appellant could have acquired 


| no right in the land because it: was under 


lease to third parties, segregated from’ 
the public domain, and not open to loca~ , 


2 Foster also contended that aed 
quoted in the decision do not apply. The only. 
regulations referred to in the. decision were 


those pertaining to its right of ra from ss 
that decision. 
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| tion, It is well gatted that al riceiiox does a 
“not acquire any property right by. virtue » 
of his. location if. the location is made on. 
| land not subject. to. -appropiration. See — 
El Paso Brick Co. v. McKnight, 
250. (1914); Brown v. Gurney, 201 U.S. 


184 (1906), and Grillin Vv. Donnellan, 15 
U.S. 45 (1885). Ae” 


a ys she 
OC 


the Department enunciated more 


fully the test. used in determining | 
when a hearing i is available, to wit: 


he ae “The petitioner seems to be under 
the: impression | ‘that the validity of any 
mining location must. be tested at a 
hearing, meaning a hearing at which 


the parties may appear and _PEOeEat 


evidence. * * * 

- ee Almost from: time. immemorial 
the Department has observed a clear dis- 
tinction between cases where. the validity 


of .a mining claim turns on the: legal effect. 
to be given to facts of. record (a question. 
of law) and cases where the validity of. 


a claim depends upon the resolution of a 
factual issue (a question of fact). I d., at 
338. ; 


"3K Bo % a * 


recta ns 8 short, for well. over 50 years 


and probably much earlier, the Depart-. 


ment has followed two distinct proce- 
dures in determining the validity of 


mining claims, holding hearings in cases: 
turning on questions of law, Jd., at 339. 
| ‘Both of these decisions’ were af- 
firmed in Dredge Corporation ve. 
Penny, 362 F.2d 889 (9th Cir, 
1966), where the court, at 890, in- . 


dicated that when a. “mining 


claimant does not specify issues” 
_ which require'a hearing, there is no 
“prejudicial disregard of the hear-— 
ing requirements “of the Adminis- 
trative Procedure Act” 6 U. S. Ce 


~ see. 551 a eg Aine 
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. Oat 


: hus ‘ppellant’s contention that: 


the Dredge C orporation cases do- 


not apply in the instant case lacks 


merit, for the standards required 


for an evidentiary hearing under | 


the Administrative Procedure Act eS 
“In. determining the. validity of a 


This fee was. amined in 4° mining claim ° are— clearly estab-— 


supplemental decision in. the same 
case at 65 AD 836 (1958). ‘There , 


lished. Only if there is a disputed 
determinative question of fact does — 


a claimant have the right to sucha 


hearing. See also, United States v. 


Consolidated Mines & Smelting Co., 


Ltd., et at, 455 Pd oe 453 Ses a 
Cir. 1971). | | 
The ny issues aia eppcliaite 


specify to support their request for 


a hearing are the State’s alleged 
noncompliance with the terms of 
the preliminary. permit and the lack 
of notice of the State’s preliminary 
permit on the land office records. 


Do these general allegations raise 


questions of fact which must be re- 


- solved by an evidentiary hearing 


under the Administrative Proce- 
dure Act? The answer must be.no. 
The determinative issue in this case | 
is whether the lands were open to— 
entry under the mining laws (30 
U.S.C. sec. 21 e¢ seg. (1970)) when 
the claims were located: It is clear: 


from the Dredge cases that where 
the validity, of a mining claim turns — 


on the legal effect, to be given. to. 
facts’ of record establishing the. 
status of the land when the claim 
was located no hearing i 18 requir ed. 

_ As to the alleged noncompliance 


. of the State with the terms of the | 
| preliminary permit, Ramsher as-__ 
-serts that the State’s permit had ex- 

-pired when the claims were filed 
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| ie ‘peoaties ihe State had failed to per- 


form the conditions of the permit. 
_. From information furnished by 
_ the State and the Federal Power 
| _ Commission in this case record, it 
_is.apparent that the State filed its 
application for a preliminary per- 


mit with. the Federal Power. Com- 
- mission on November 14, 1963, and 


_the permit was granted by order of 
_ the Commission for a term of 36 
_ mouths on July 16, 1964, 


| - Section 5 of the Federal. Power | 
Act provides that preliminary per- 
., mits “may be canceled by order of 
_ the Commission upon failure of per-. 


| : mittees. to comply. with the condi- 
~ tions thereof or for other good cause 


. shown after notice and opportunity 


| for hearing.” ” 16 U.S.C. sec.. 798 


7 (197 0). Itisa matter of public rec- 
ord shown on the official records of 
the Commission, of which we may. 


7 take notice, that at the time the min- 
ing claims were located in 1965, the 


_. permit was in effect, and the permit 


- was never canceled by the Commis- 


— sion. Ramsher’ s offer to tender evi- 
dence at a hearing in this Depart- 


“ment. as to allgoed: noncompliance 


:. by the State with the terms of ‘its 


permit is simply specious at this 
late date as made to an agency 


- which had no jurisdiction over the | 


~ permit. 


| We come now to the question of 
the effect of the preliminary. permit 
_ upon the status of the land and the 


question. of notice. From the record 
before us, it does not appear that 


| there was any notation on the land 
- office records of the ae s prelim- 
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inary permit at the: time the min- 
ing claims were located in 1965. 
However, it appears that: there was 


other public notice of the ‘pr elimi- 


nary permit application. In Exhibit : 
F of the permit application the fed- 


eral lands involved in the proposed. e 


project are listed by legal descrip- — 
tion. Notice of the application de- 
scribing the proposed. project gen- 


erally was published in the Federal ? 


Register (29 F.R. 368, January 15, 
1964), and in local newspapers. Al-. 
though those notices did not list the 
iecar description of the federal 
lands affected thereby, they listed 
the counties where the lands were. 


and also indicated.that the applica- = 


tion was available for public inspec- | 


tion in ‘the offices of the Federal. ‘ 


Power Commission. 


The Commission found that the a 
‘publication of the notices met the _ 
requirements for notice of the pre- 
liminary permit application speci- - 


fied in section 4(f) of the Federal 
Power Act, 16 U.S.C. sec. 797(f) 


(1970), which authorizes the Com- 


mission to grant such permits, as 
provided by section 5 of the Act, 16. 


US.C. sec. 798 (1970), for the “sole 


purpose of maintaining prior ity of 
application. for a license * * *.” On. - 


page two of its order of July 16, oF - 


1964, issuing the. aponeg per- 
mut, the Commission stated : 
_ 425 Public notice of. -the filing of the 


application has been given as required by . 
the Act. No protests or. petitions to in- — 


tervene have been received. No couflict- 
‘ing application is before the Commission. 


As to the effectiveness of the per- 


mit, there is no merit to any conten- 


_ 604 = _ DECISIONS. 


tion a: insufficiént notice of the 


a application for the permit. 


The effect of the filing of the ap- 
' plication for a preliminary permit 


- as to the status of public land in- 


| cluded therein i is the same as the fil- 


—o ing of the application for a license — 


| for" a proposed. power project. It is 
‘provided by section 24 of the Fed- 


eral Power Act, 16 U.S.C. sec. 818 


(1970), that any lands of the United 


a _ States included in any proposed 


7 pro] ject under the Act. 


ee: shall from the date of filing of ap- 
plication therefor be reserved from en- 


: ~ try, location, or other disposal under the. 


laws of the “United States until other- 


= wise directed. py the {Clommission or by. 
Congress. Notice. that such application _ 
has been made, together. with the date: 


“of filing thereof and a description of the 
lands of the United States affected 
thereby, Shall be filed in the local’ land 


| an office for. the district in| which such lands 
< are located. i ai 


Tt has Been the eactite of ne De- 


Oe partaient when the Federal Power 
-. Commission ‘has sent notice of the 
filing of an application for a pre-. 


| Hminary permit or a license to the 
land office to note the land office pub- 


lic land status records to show wa. 
withdrawal of the Jand as of the. 


date of the filing of the application 
with the Commission. See Jnstrue- 


tions, 51 L.D. 618 (1926). The rules 


of the Commission provide that 
notice of: preliminary permits will 


be given to the appropriate office of 


| ‘this Department as to the public 


_ lands affected “so that withdrawals. 
from entry may be recorded.” 18. 


— OFR 4.81: Apparently in this case 


notice of the permit application and . 
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of the learns application was not 


sent to the land office and, therefore, | . 
no notation was made upontheland > 
office records as of the time the _ 
claims were located. Although sec- > 
tion 24 of the Federal Power Act . 


quoted above provides that notice - 


_ of applications “shall be filed i inthe | 
local land office,” it does not.ex-.- 


pressly require that notation of the 


application be made on the land of- : 


fice records nor is the effective date 


of the withdrawal or segreg ation the a. : 


date notice of the application is filed © 
in the land office. Instead, 


cation is with the Commission and : 


this Department has no authority to 
declare the.lands open to location, | - 
‘entry, or selection unless the Fed- 
eral Power Commission makes the _ -_ 
- determination that the lands should “ 

be opened or Congress. so provides. _ 
Nevada [rrigation District,52L.D. 
8T1, 376, approved on Na ese 52 


LD. B77 (1928). 


There. is noun in this: case eo ae 
indicate that the Commission de- 

termined these lands should be open as 
to entry. This leads us to the Con-. 
gressional enactment pertinent: here, . 


namely, the Mining Claims Rights. | 
Restoration Act of 1955, 30 U.S.C. 
sec. 621 (1970), which declared pub- 


lic lands within powersite with. - 
drawals to be open'to location under | 
the mining laws subject toa reserva~- 


tion. of power rights to the United 


‘States. The third Proviso of os ans iS ; 


179 1D. ~~; 


it exe 
-pressly provides that “from chovdata ae 

- of filing of application therefor” the. case * 
lands are reserved “until otherwise. — —- 
directed by the [CJommission or by - 
Congress. ” The filing of the appli- —.. 


mining Jocation. 
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. : paragraph however, governs: here. 
vet provides, in part: 


ia ts ‘That. nothing contained: erein . 
shall, be construed to open for the pur- 
Dy poses described in. this section any lands_ 
a ee) which ‘are under examination | 
_. and. survey. by. ‘a prospective licensee, of . 
Peete the ‘Federal Power Commission, | if such : 
aes - prospective licensee holds an uncanceled — 
_. “preliminary permit ‘issued: under” the 
-. Federal Power Act authorizing him to 
-- conduct:.such examination and survey 
7 with respect to such lands and such: per-: : 
-. . mit ‘has not been renewed in the case of’ - a 
| such prospective licensee more than once..." scribed her e. No rights vested j in the. 
claimants where the lands were: al- 
ready appropriated under the pre- _ 
liminary permit. It is not essential — 
~ that a permit be made.a matter of — 
record ‘on the land office records at 
‘that time to have segregative effect — 
. under the law. C7. United States v.. 
~. within a preliminary. permit. issued — | 


by the Commission, the claims are Schaub, 108 F. Supp. 873,:875. @ 


: _ Thus, Congress has provided that 
ai public “lands ‘within preliminary. 
permits granted by the Federal 
-» Power ‘Commission are not opento- 
If mining claims: 
are. located when the” lands are” 


- yoid ab initio. A. L. Snyder, et at., 


before the permit: expired and pre- 
served the priority of the permittee 


ee ‘under the permit.” 7d. at 36; C. A 
ee Anderson, A-29999 (March. Eta 
1964); Francis N. Diouhy, A-28597 
ee (May 18,1962). 2 

3 “Because appellants’ claims were! 
pie fecsted when the land was within ~ 

ye the preliminary permit they must’ 
© be declared null:and void ad inétio.. 

The. fact that notice of the appli- | 


cation for, the permit, ‘the Poo 
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and the application. foe a license 


_ was not made on the land office rec- © 
ords of public land status, does not 
compel a. contrary conclusion. Con- ee 
gress may provide for the appro- _ 
. priation or withdrawal of public 
lands as it sees fit “with or without 
notice, at least prior to. the time 
_ that private rights had vested.” - 
 Luteenhiser v. Udall, 482 F.2d 328 oe 
_ 381. (9th Cir. 1970). ‘No notice on ~ 
- the land office records has been pre-. 


Alaska 1952), aff'd, oe Ven, 3 


> United States, 207 F.2d 825 (9th 
75 LD. 33. (1968). Furthermore, the Cir. 19538). We may note that Ne 
oe _filing of an application. for. a. li-. 
Soak cense while the permit was in effect: 
“) “kept. the land ‘under examination _ 
— and-survey by a prospective licensee - 
-. of the Federal. Power. Commission’ 

within the. meaning. [of the. above » 


quoted proviso]. since it was filed 


of ‘notice on the records of this De- — 

| partment. of other appropriations: : 
of public lands under Congressional 
enactments is ‘not fatal to their — 


effectiveness where not: expressly 


required’ by: Congress. ‘The most. .. 
obvious example of such an. appro- ie 
_priation. would be a valid mining 
‘claim for “lands open to location - 
perfected under the’ mining law, yet 


the land ‘Office tecords: will not ee 


veal its existence... 


~ Furthermore, any. 7 bei’ of Gov: 


ernment’ officials: to- provide infor- 
mation that. land was closed to min- . 


ing cannot ‘give life. to. invalid — 
mining claims. Leslie: G. and Rita : 
, Mt. Fobwell, A-81104 ‘Angnst: 18, es 
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“ 1969). This prineiple is applicable 


. here.” | 

“Because our do eeanngan that 
the claims are invalid must be based © 
‘on facts which may be officially 
noticed and there are no genuine ~ 
factual disputes. here as the deter- 
- minative issues are resolved by legal 

conclusions | reached above, appel-_ 

) request for’ a. hearing is. 


lants’ 
denied. 


Neonat, pursuant to. the : au. 
thority delegated to the Board of | 
Land ‘Appeals, 43 CFR. 4.1, the de-. 


7 cision appealed fr om. is affirmed. 
J OAN B. THomeso, Me ember. 


Ws CONCUR: rae ; 
Doveras E. ‘Hiewarguss, u ember. | 


| Epwarp wW. -Sruxsrne, Mu ember. ; 


- ANNA A, MADROS | 
. : ” IBLA 823 


Decided Septembor 26, 1972 : 


Aeireat Pon a determination ot the 


. Alaska State office, Bureau of Land 
_ Management, that the appellant’s S 


E Alaska Native: Allotment a : 
; | ae entitlement to an allotment. Never-— 


theless, on April 26, 1972, the Bu- = 
 peau’s Alaska. State Office rendered: 
a decision advising her that the 

- claim had been classified asvaluable 
for oil and gas and would be im-. 
--pressed with a reservation to the — 

_ United States for those minerals in 


Although, as: indicated. aboye, thes lack 6e" 


notice of the preliminary. permit application, 
permit, and license application, upon the land 


office records does not give life. to these min- 
we do» not’ sanction the inad- 
vertent failure to provide the public with this. | 


ing claims, 


information.. We: urge the Bureau ‘of Land | 
Management to seek cooperation from’ the 
' Federal Power Commission. to assure that in- | 


formation from that Commission which. will 


affect. public; land status. willbe timely fur- 


nished to: the Bureau so that notation may 


_ be made.on the public land. ‘status, records, for. 


- the public’ s information. t 


DEPARTMENT OF ‘THE INTERIOR. 


Y APPEARANCES: 


F-13728, is impressed with an. or - 
and gas reservation in favor, of the | 
United States. = ee 4 Da 


- Appeal dismissed re case c remanded. 


Riles of. Practice: ‘Appeals: General- ‘5 ; 
ly—Rules of Practice: oo aaa Stand: ’ 


Ang to. Appeal _ : | 
Appeals from Bucaa of. Tanda eer 


ment decisions, which are not dispositive 


‘of the ultimate issues, will-not be con- 
sidered. They are properly dismissed as— 
si premature unless permission - to. appeal | 
‘is first obtained from the Board of Land 
" Appeals upon. a showing that an imme- 
~~ diate appeal may mater py advance the < 
Re final decision. | re 


"Richard "Frank, 7 
Esq:, Tanana Chiefs Conference. 


OPINION BY MR. | FRISHBERG 
Astonon BOARD OF LAND © 


J APPEALS 2 0S 
“On March: 29, 197 ie ‘the appellant a 


7 : filed’ application for an. Alaskan. . ia 
_ Native Allotment pursuant. to 43 
~ULS.C. see. 270-1 


_ leged: settlement. and. occupancy: ‘of 


(1970). She al- ~ 


the two ‘parcels. applied for since 


September 6, 1946.The file fails'to . — 
disclose’ that the Bureau took any: | 


action to determine the appellant’s. 


accor dance with 43U. S. C: secs. 270~ 
11, 970- 12 (197 0). She was afforded 


a 30- d-day peo in which to dis. 


TOLD. 


> examiners’ 


oe. Marriw Rivvo, Mu cide er. 
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‘seek prove the stern: classification or 


to appeal. Ms. Madros appealed. _ 
| The primary question before the 
x Bureau. of Land Management i 1s the a 
 appellant’s entitlement to an allot- 
ment. Only. if an allotment 1s. ape 
proved will it be necessary to. inquir ea 
Boise, ‘Wahi: District, Bureau of 

mineral reservation in favor of the i. . 
United States. Any consideration. 
of a miner ‘al reservation require--. 
ment prior tothe determination of oo ee 
-. Contracts: emedie: 
Burden of Proof—Contracts: Disputes 


whether it should: be. subject, to a 


the J primary ‘question is premature. | 

_ In such case the appeal is properly - 
'..° dismissed without prejudice. See. 
Pare 43, CFR 4.28; United States v. The 
Dredge Corporation, 76° I. D; 23 


(1969) ; Mewell A. Johnson, et al. , £0 


LD. 888 (1963). Although this reg- 
... » wWlation and the cited cases deal with - 
ple interlocutory appeals from hearing - 

= rulings, the principle 

-.2 applies’ with. equal force. to non- - 

» ORs final decisions of Bureau officials. 

Se Therefore, pursuant to the ius’ ¢ 

| - thority delegated to the Board of — 


| Newrow Prisms, C hairman. 


_ We CONCUR: 


pee Frepenrcx Pista, M ember. 


OF: C. I. C... CONSTRUCTION - 
“September 26, 1972 a 


eonracts © 
Jurisdiction—Rules of Practice: Ap- - 
— Land Appeals by the Secretary. of | peals: 
+ the. Tnterior (211 DM 13.5; 35 FR. 
12081), the appeal is dismissed, The : 
case record is returned. for: ‘appro- ee 
priate processing of the allotment. 
‘application. Hf the: applicant is en- 
‘titled to an allotment she will then. 
be informed relative to the mineral — 
i classification. of . the and: and - af 
.”. forded ‘an. opportunity | to ls 
ee itor appeal, + 7 
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APPEAL OF GL. Y Same 


TBCA-941- 11-71 


Decided September 26, 5, 1978. | 


Appeal ‘from. Contract: No o. 53500- 
CT1-3800,. , Equipment Rental for the 


Land. Management. 
‘Denied in ieee: 
“Disputes and Remedies : 


and Remedies: Substantial Evidence— 
Rules of i Practice: saa Burden of 


Proof 


The contracting officer’ s determination of 


the hours property - chargeable to the oie 
Government under a.rental of equipment — | 
contract will be sustained where the con- — 


tractor asserts that the hours claimed are 


reflected in its record but fails to offer. _ 
any. evidence: in ‘BEDDOEE. ae the claims “a, 


made, 
Tipe and ieniadient 


Failure to Appeal—Rules — of | - 
Practice: Appeals: ‘Dismissal fu, 


Where four claims are asserted Aer 
tively for the first ‘time. in a notice of 


- appeal and. where thereafter the con- 
tractor fails to appeal the subsequent 
- decision of the contracting officer deny-- 
ing: the claims so asserted, the contract- 
ing. officer’s decision is final and eonclu- |” 


sive. ‘under the express. language of the 


Disputes Clause. thereby requiring ‘the 
dismissal of the four claims for lack. as 
| _ Jurisdiction. . ee 


_ APPEARANCES: For the ea cteal _ 
: a Leo P. Bergin, Attorney at Law, Me- © 
~~ Donald, Carano, Wilson & Bergin, 

- Reno, Nevada; for the Government . 


David E. Lofgren, oe Coun- 


| sel, ‘Portland, pa ee 
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OPI NI on. 


"DECISIONS: 


BY MR. 


TRACT APPEALS - 


3, “The dispute with. which we. are 
c primarily concerned in this appeal 
involves a disagreement between the’ 
“parties as to the hours. properly ae 
chargeable - to the Government as__ 
rent for six motor graders used. by | 

ee the contractor 1 road. mainte- 


= nance? 2. 


oF THE DEPARTMENT OF THE INTERIOR 
3 ‘MoGRAW 
| " INTERIOR BOARD OF CON- 


179. 1. 


Under paragraph 26 of cee spe- - - 
Gial provisions: (note As infra). of 


the contract, the hours the equip- — | 


ment. was used were. to be recorded : 


on service recorders or “clocks” to 
be furnished by the Government. 
? and to be 
: contractor. 


“The disparity poten the hours a 
claimed by. the appellant i in its no- 


installed, a the . ; 


tice of appeal and in its ‘complaint, ‘ 


| in the Bureau of Land as contrasted with the hours of use a 
- Mepnaesngat Boise, . Idaho. contended’ for by the Government. 
ee | ~ is shown i in the. following: schedule : 
2 “oe : - : : 7 . Notice of appeal "Findings (Oct. 13; tori) | | 
. Item 7 Per hour ‘Hours , Amount Hours Amount Difference ow 
ee tere a 797% $12,708.06 697%. $11,115.16 $1,592.90 
Dicks 6ofe, 7 1 BT 5684 8,463.60 510% = 7, 591.14 872.46 
© Bll-u2----- 14. 87 883% 13,141.36 827% 12, 308. 64 
Total... 2... 12,250 234,313.02 2, 036. 31,014. 94 


| aih the claim letter of ane 16, 1971 (Exhibit 6), appellant’s attorney stated: 


8298.08 


: - “Mr. Culverwell paid a total of 2,252 hours to operators. Inasmuch-as the-Government +iolated fs contract ee - Ee es . 
~ it would seem to me they have assumed the risk of the i inaccuracy and malfunction, of the clocks, plus. their failure oe CE a 


’ to have the operators sign. Mr. Culverwell is willing to settle for 2,200 hours.’” 


2 Mathematical errors reflected in the appellant’s calculations overstate the claim by $9.90. This results’ from ms om eae 
the extension figures for item 1 being understated by ‘10 cents and the extension figure for item. 2, being overstated oo 


“by $10. Utilizing the correct figures the total amount claimed by the appellant as equipment rental for the three | 


~ -eontract items is $34, 308. 12 leaving an n aggregate net eitary ence between the amount claimed and the amount pas 


of 58 288:18, 





“athe oa Dige of the service contract | 
vat isinaaa’ Form 19, - October. 1969 Edition) 
is signed by Co): -Culverwell who is identified 


Sf as the owner. “Appeal Pile Hxhibit 1. All ref-- 


_- -erenees to exhibits are. ‘to: those contained in 
frase the ‘appeal file. . = 


reads’: 


14. GENERAL EmquineMenrs. AND 


WORK . ARBAS 


The Boise, . Idaho District of. the Bien ae 


Land Management requires’ the service: of the 


- equipment, fully operated, as indicated on the 


‘Bia Schedule, for. road maintenance work, 
; re Se sre kD * 


(Exhipit No. ‘i ‘Special. Provisions for Hquip-.. 


‘ > ment and Aircraft, Rental Contracts, pe 2.) 


| "Neither party having reacted a oe 
ue satan the questions presented": — 

. will be decided on the basis of the ~ 

_ documents contained. in. the appeal or, 
file: as supplemented by the: infor- _ 
~4aTn- pertinent: part the contract provision ~~ mati on submitt e di in r espe ons e t oO the : 
‘settling of the record notice? = 
; Contract No. 53500-CT1~300 was a 
aia to C.I. C. onstruction ont ie 


"8 Order Settiing Record, dated: June 8, 1973, ke 
under -which the parties were. authorized to: te 
Sd aruerke the record “by submitting addi- Ps 


‘tional aoc by July 10, ea 2. 
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Repiemuer 26, 1972 


: : ee 12, 1971. inctnded as Special 
Provisions for Equipment And Air- 
 eraft Rental Contracts were Varia-_ 


~ tions in Quantity. ¢ and Rental Rate 


o : And Payment ® provisions. The no- . 
_.. tice to proceed was received by the - 
contractor on April 14, 1971. The 


“contract “Was derermined: ‘to have 


been satisfactorily completed as of 


— June 25, 1971 (Exhibit 10). The 


first evidence of a dispute is the . 
_hotation written In” long- hand on 


= the Certificate For. Contract Pay- 


ment dated July 28, 1971 (Exhibit 


8) and reading as follows: 


There is a discrepancy between Govt. 
and contractor on the amount of hours 


to: be paid SO we have marked | this. as: - 


partial. = 


149, Variations in Quantity : 
“The number of units of rental stated in the 


contract is only an. estimate, and is not guar- $ 

_ anteed to be actual. Payment will be made | 
for: actual units of operation as determined - 

by. the Bureau, at the rate specified. The con-— 


tractor will have no. claim against the. Bureau 


solely because. of variations. from the esti- 
mated number of- units:. If the number of units . 


varies by more than 25 percent from the esti- 


eg mate, the contracting officer may, ifthe cir- 
es cumstances. warrant,. proportionately change | 
vs the period of the contract. ae : 


B. “26 RENTAL RATE AND PAYMENT 


- “The rental rate shall be:based on the actual 


: operating hours: for: each piece of equipment, 
4 including | its operator, as established by a - 


service recorder. Payment of the. rental rate 


ag bid shall constitute full compensation to. 
‘the contractor for: furnishing the required — 
.. equipment, salaries and expenses of operating. 
personnel, transportation to and from project _ 
‘repairs. and servicing . re- - 
quired to keep rented een in Boot 


site (s), all fuel, 


operating condition. 


“The service recorders {will ibe furnished by ; 


- the: Government and it’ shall be the respon- 


_ sibility of the contractor’to mount them on. 
the graders. Charts. for. these recorders shall - 


- be furnished by. the. Government. The con- 
tractor shall be responsible for the Service 


recorder(s) until returned to the Government | * 


~ upon completion of me contract. ig 


Thereafter, the: ocsoteat ace 


Jnowledged in the Certificate For 7 


Contract Payment dated August 9, 


1971 (Exhibit 4) and in a letter - 
‘dated August.13,.1971 (Exhibit 5),. 


that the contractor was entitled to 


be paid a total of 2 036 hours as con-_ 
trasted with the 1,965 hours. shown 


in the earlier certificate (Exhibit 8 ). 
_ According to the claim letter of 


August 16, 1971 (Exhibit 6), there 
were a number of items * in regard 
_ to the work performed in the Boise 
District that. were unsatisfactory 
_ to the appellant. In support of the 
claim presented the letter states: 


After examination of the charts, it is 


~ apparent that the clocks did not work 
| correctly at all times and. were not kept 


in. pF oper, form, Faraevape 26° > of the con- : 


6 Concerning: contract item. No. 1 the ap- 
pellant’s attorney advanced the contention 
that the contractor had been shorted ‘the dif- 
ference between 697 % hours and 51044' hours 


at. $1. 06 per hour ($15. 93 per hour for. item 


No. 1 less’ $14. 87 per hour for items No. 2 and — 


No. 8), or a total. difference. of $198.22. In the 
findings of October 13, 1971 (Exhibit 9) the 


contracting officer acknowledged that the hours: 


_ for item No. 1 should be increased from the. 


680 hours’ ‘previously allowed (Exhibit: 4) to 


~ the 697534: hours claimed. In the notice of ap-. 
- peal-and in the complaint, however, the ap- 
pellant claims:.79734 hours for item No. 1. No 
explanation has been offered for the 100 hours’ 


increase except to say that “the trie hours 


on that item, as reflected by the records of | 


the contractor, are 7 97. 15 hours. " A COmpeany, | 


pp. 1, 2). 
7 While. not presented as: a claim item. until 


_the filing’ of ‘the: notice. of appeal, the letter ie 
states: 


7: “Finally, this montane: was for iamitenanes - 
and not new . construction. Normally Mr. | 
Culverwell receives an additional: $10.00 an 


hour for new road construction due to the — 


increased. wear. and tear on his machinery and — 
would be entitled to it under one of the gen- 
eral:provisions. of the contract. However, after 
discussing. this with Mr. Culverwell; -it.is his 
position that in hopes of. getting this. matter 
resolved expediently, he will not. seek any. 

increased charges in this matter.” as 

§ Note 7, supra. _ 
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| tract provides that the recorder | and 
‘charts should have been furnished by the 
- Government and mounted and maintained 


-the clocks were installed and maintained 
by the Government and the inspector who 
‘installed the ‘charts: did not. have the 


“motor grader operators sign the charts or — 


‘furnish the contractor copies of the 
charts during the course of the contract. 
“it is apparent from examining the copies 
| of the charts: that we have been given 
that the clocks were either changed from 
grader to grader or. that the inspector 
Imade a mistake on the numbering. For 


“example. Grader No. 5 was listed as No. 3 


.on the charts sent to Mr. Culverwell. In 
the same group of. charts there are some 
on which there is no equipment number. 


There also appears to be a gap in the — 


"numbering of the charts go that it makes 


ey impossible to figure out what, when and ~ 


oe Af all the. charts are here,? 


With respect to the ae 
contentions the Government con- 
‘cedes that sufficient clocks were not 
available at the inception of the con- 


| ‘tract; 110 that: ya clocks did not al-— 





9 The Gia nee suggests that— other 
@auses. may have been responsible for the sub- 
“stantial differences between the parties. as. to 


the hours involved. In the memorandum to ~ 


‘the contracting officer dated October 1, 1971 

(Iixhibit 8), the BLM District Manager, Boise 
states at page 2: — 

» > After meeting” with. Mr. Giilverwell and 

comparing the: clock hours against some of 
‘the employee’s time, we feel that the major 
discrepancy lies between the clock hours. and 
employees’ time on. graders #1 and #2. The 


‘operators of. graders #1 and #2 = serviced . 


‘most of the other units; therefore, it is 
.possible that some of this time could be 


-. attributed to servicing. Servicing requirements 


for 6 graders located several miles apart 
could range anywhere from 100 to 150 hours 
- for the duration of this contract.” 
_ 10% * * Clocks were not available for all 
of the patrols at the: beginning as several 
clocks were borrowed from another district 
and were not received in time.. During this 
interim period, the inspector and operator 
agreed on. the number. of hours of opera- 
tion. * * *? “(Hxhibit 8, Government memo- 
randum dated October 1, 1971, p. 1.) 


DEPARTMENT OF THE INTERIOR © 


tion. 


“179. LD. 


ways function properly ; that an er- | 


ror in numbering the charts did eT. 


‘athe . 
by the contractor, However, in this case, °CCUT> and that. there were a few 


cases where the clock ran down be-— 


fore the chart could: be changed? 
The Government also acknowledges 


that the recorders were installed by 
its inspector rather than by the con- 


tractor. It denies, however, that. = 


any charts are missing “ and asserts 


that the chart not being marked 


it “Basically ‘this is how the charts be- 


came mixed up. and were incorrectly num- 


bered. The clocks were not moved from 
grader to grader. One of the Clocks that’ did 
not function properly was removed from one | 
of the graders and replaced. After: the error 


-was discovered the charts were rearranged. - 


and put back in chronological order. This. . 


was done by placing them in order- relative - 


to the engine hour meter reading | and com- 
paring this against the. dates. of. opera- 


“In his memorandum to the contracting |. 
officer dated November 19, 1971 (Wxhibit 14),. 
the BLM District Manager, Boise offers the 
following explanation : 

aimee ae! baht oceurred when wet. Soil con- 
ditions prohibited the inspector from reaching 
the machine before the clock ran down. When- | 
ever the operator reached the machine before: 


the inspector did, he conferred with the oper- 


ator and obtained the hours. not recorded on 


. the chart from him. a 


18 “After a review of the ‘ach seen log ana : 


‘records, it was determined that all but two. 


of the clocks were installed. with the assist- 
ance of Mr. Culverwell’s employee. In these. 
four cases the inspector asked [the} employee 


where he wanted the clock and it was in-. 


stalled with his help. The fifth” clock ° was: 
installed by the inspector at. the location. 
designed [sic]. by the operator. We. doa not. 


know the exact circumstances: under which 


the sixth’ clock was installed.” ‘(Eshibit 8. 
note 12, supra.) m3 a 


Thie appellant has offered” no etoat 4G: show 


that the clocks were improperly installed or 


that where they were anetatied aati 
affected their operation. . . 
14 “3. There can not be any charts missing 


-gince they all run in sequence by dates with- ~ 
out any gaps. Also, there are no gaps between 
‘the engine hour meter readings which were © 


recorded on each chart as a double check.” — 
(Exhibit 14; memorandum to the contracting 


_ officer from the BLM District ees pole a 


dated November 19, 1971, D. mae 


* * *? (Hxhibit 8, note 12, supra, p..2.) | 
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properly was foeceyodG in. only a few 


instances. The District. Manager, 


Boise offers the comment: “When- 
ever there was any doubt the con- 
tractor was given the benefit,” 15. 


| Apparently recognizing that rec- . 
ords compiled in the circumstances 


outlined. above 1° leave much to be 


desired from the standpoint of ac- 
curacy, the Government. has .con-— 
sistently evidenced an interest in se-_ 
curing additional data from the . 
contractor in support of the claims 


asserted. Illustrative are the com- 


ments. of the. District Manager, 


| Boise on the Claims presented : 


“We believe that a comparison. of the 


| contractors | payrolls ‘with the charts. 


would be’ very. helpful in resolving the 
-- elaim for additional hours. We have en- 
closed a spread sheet that we prepared, 


which shows a comparison between some — 


of the charts and the hours paid the em- 
-ployees. We obtained this information in 
our first meeting with: CIC when we at- 
_ tempted to reach an agreement with re- 
spect to the number ofhours. | 
- We felt that most of. our differences 
could be resolved by comparing the charts 


against CIC’s payroll figures. Mr. Culver-. 
well, however, said he did not have all 


the hours. with him and ea he would 


5 Exhibit 14, note 16, supra. 


16 Tt is clear that not all of the difficulties 


Stemmed from limitations inher ent in relying 
primarily upon clocks and charts for record 
keeping. This is evident from the observations 
made by the BLM District Manager, Boise : 

“x # % After the clocks were installed the. 


inspector’s coordination with the operators ‘be- 
“came much less because: of his increasing re- 
-sponsibility to supervise all of the . units 


operating.. ‘At one point in the contract, the. 


inspector was supervising 7: motor graders and _ 


2 crawler tractors at four- different locations, 
-which » were up to 80 miles apart. We. at- 


tempted but were unable to provide additional 
‘assistanee to the inspector because of annual . 


“work. plan project | ‘commitments, man-month 


- and per diem Hmitations,’ 4s eee 8, note 12, | 


Supra, Pp. 1, a, 
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-ment would ° 
‘termine whether: 


ro 


= rather not. divulge all the information in 
case he had to appeal.” oe | 
Neither payroll data: nor “othier’: n- 
formation supporting. the appel- 
-lant’s claim for additional equip- 


ment. rental hours was furnished. to 


the Board in response to the settling 
of the record notice dated June 8, 
1972 (by which the parties were iIn-" 
- vited to supplement the record with 


documents: and. exhibits), even 


though the significance of such data 
had been stressed in. the Govern- 

- ment’s | 
-1972,1° and had been elaborated up- 

on considerably i in the Department 
- counsel’s letter of the same date to 
‘appellant’s counsel.?® From the evi- 


answer dated . March 15, 


dence of record ® we conclude that . 


Ei ‘or reasons best known to itself the 


appellant has failed to furnish rele-_ 


: = re an ie possession ms 





a Exhibit 14, note 16, supra. . Sa , — 
we & % Tf the Appellant has records to 


support | ‘additional adjustments, the Govern-. 
consider such | records to. de- 
a. further adjustment . igs 
_ appropriate,” (Government Answer, p.: 2.) te 


_ 2 “with. respect to the appeal on the num- 


ber of hours of equipment use, I note a report. 


from the. Bureau of Land Management Dis- 


-. trict Office in Boise indicates a willingness. to 
attempt to resolve: the differences in the hours 
by comparing the time clock charts with the 
company’s payrolls. * * 
payrolls could be made available now for com- 

- parison. with the Bureau of Land Management 
records, I believe: the disposition of this claim . 
—eould bé facilitated, either by clarification of 


* Jf your. clients 


the respective positions of the parties or, pos-. - 
sibly,. a settlement of it. I understand. that. 
Ir. -Culverwell already has been provided 
with copies of the time:clock charts. If there. 


are BLM records that you feel: would be help- 


ful in your further review we will be. glad to 
make copies available to you.” . 
20 Text. accompanying note 19, Supra. . 


= 2See New England Tank Industries, Ine., 

ASBCA No. 6670 (November 29,.1961), 61-2 
BCA par. 3283: at 16,761: 
conduct of this appeal proceeding has left us — 
without evidence.concerning a number of mat- - 


(“13. Appellant's 


ma : having a direct bearing o on the ques 
-tion-of the. equipment rental hours. — 


properly chargeable to the contract. 


Except for the assertions in the no- : 


tice of appeal and ¢ again in the com- 
| plaint. that the contractor’s records, 
reflect. the. hours claimed for con- 


tract item Nos. 1,2, and 3, the record. : 
is entirely ied of. evidence. to. 


support the appellant’s claims. Mere. 


allegations are not acceptable as 


“failed to sustain. his burden | of 


-proof and the. claims are therefore ; 


_ denied. 23 


_. ters *.* * including‘information and evidence — 
. within its sole or ‘superior knowledge. | &., he * 


_ Wwe. find in this situation occasion for reference 
Mo to the so-called principle of inference of. ad- 
verse testimony. which . sometimes may arise 
; when a party fails to produce or account for 
an ‘important. witness ‘or “item of -evi- 


dence, * * 2) Of. Paccon, Inc. v. United — 


States, 185 Ct. Cl. 24, 40.. (1968) in which 
the Government. was found to be chargeable 
“with producing evidence peculiarly within its 


7 possession. : 

on RB itretzer Brothers, THCA-045-2°866 (April 

‘ 6, 1967), 67-1 BCA par. 6260. an 
> 83 Advance Construction Co., Tne: FAACAP 


‘No. 674 (Tuly, 25, 108), 66-2 BCA par. 5718. 


- : 24 The aifferences between the parties are reflected in the following schedule: 


_Esuipment hours. 


“Hem aay Estimated 


. 5 " 5+" Qegober-18, 
a No. _ hours Cinolesis ie dee, 2 
doe 800 7978K 89734 
Danenenen 600 8683400 
(Bicisres 600 Bags 82734 
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reaching . its decision, ” 


Pindiiiae 


[79 ID. 


GOVERNMENT MOTION TO 
DISMISS © in 


The notice of. ape i the’ ; 


contracting officer’s decision of Oc- 
tober 18, 1971 (Exhibit 9) and the 
| complaint include claims for (1): the. 
hours the motor. graders covered by 


items No. 1 and No. 3 were allegedly 


used ‘in excess ** of the 25 percent 
figure specified: in. Paragraph 9 of 
proof of claims for additional com- the Special Provisions; ?* (ii). the 


-. pensation.2?. The contractor has — 


1,500 hours the motor graders were. 


allegedly involved in new construc- _ 
tion as contrasted with the road 3 
maintenance, contemplated by the - 


OF, West Coast + Drodaingctne: 1BCA Pe ee - 


(November 26, 1971), 78 I.D: 338, 844, 71-2 


' BCA par. 9168 at 42, 535 in. which the Board ye 
‘stated: . 


“In an: apparent ‘effort. is bridge. the gaps. 


“in the evidence, the appellant asserts that it ~ 
has additional evidence to substantiate its — 


position. If this is Indeed the case, it is sur- 


‘prising that no such evidence was submitted = 
in response: to the Board's settling of. the’. 


record notice. In any event, it is clearly in- 


cumbent upon the parties to present to the 


Board whatever evidence . they have relevant. 


to the issues -in ‘dispute if they wish such 


evidence, to be considered by the Board in Fa 
s ootnotee omitted) 


ees Amount of claim — 
Findings pore 


‘et, Whe uh, SMere iG. 2 ace 
~ Complaint. 1972. Perhour = = Total 
ne +) : $9. 07 7 $488, 09: 
13534. "71%, er “to. 1. 4] B77. 86 


am When correctly computed the dlaim i is in. the amount of $1, 387. 56 (88384 hour $750 hourssint hours). 


3 Note 6, Sinem Conceming’ this Gatai the 
contracting officer’s ‘decision of March 16, 
1972, states at. page ae iS 


““Byen if. you - operated the: equipment for 


the number of hours’ claimed: by you; an -ad- 


ditional allowance. as claimed: in Items 2a. 


and b- at; your - Notice of pean is aE lowe: 
‘ able because of the: express language: of said 

. Section 9 of the ‘Special Provisions for Equip- - 
ment and Aircraft Rental Contracts * * *,’” 


A copy of this decision: was included. as 
Exhibit A to the Government’s Brief and 


- Motion to Dismiss clainis dated Jnly 10, 1972. _ 


- reputation » 
arise; 


eo es 


i “contract; # 26 the. goat: one in 


ae > processing t the claims including at- 
“torneys’ fees; 2? and the actions of 


a: Government inspector.* 28 


oe 26 For the 4, 500 hours of new. _ construetion 


. said to-be involved, ‘the appellant asserts that 


it is entitled to be paid -an additional | $10. 
per hour resulting ina total. claim for this. 
G item. of $15, 000. “At an ‘earlier ‘time the ap-- 
 pellant had stated: that it was. willing to 
“forego. this. claim if the claims presented. with” 
its letter. of August 16; 1971 (Exhibit 6). were | 
supra.) 
Properly computed the. claims so. “presented 


= “resolved expediently. 2 “(Note - 9). 


* totaled $3,288.18 | (note 4, supra). 


| Insofar as the record discloses ‘the Notice 
of Appeal dated November 5, 1971; was the 

' first written notice to the Government of the 
~.contractor’s: claim, for. 


“new. construction.” 


* ‘This was. over four months after the con- 
“-. tract was determined - to. be substantially - 

_ complete on J une 25, 1971 (Exhibit 10). 
co. 687 See Dittmore-Freimuth, Corp, ¥. United 

. States, 182 ct. Cl. 507,. 542 (1968). (“Wx-. 
penses in attempting to obtain administrative - 
relief; or in preparing for and conducting the. 
“pr esent litigation’ are not recoverable. | Roy Gv 
“Rash v. United States, 175. Ct. CL. 797, 810-11, . 
—- 860 F.2d 940, 947.(1966).”). | 
. THis claim: is in. an. unspéeified ~ ‘amount. 
~The appellant has not even. “alleged in what’. 


manner’ the statements attributed to the in- 


<. / specetor, inereased the contractor's. costs. In - 
"an undated but signed statement the. inspec-. | ! 
“tor concerned has denied that he. denigrated ©. ee 
“Thereaftar: ¢ on ihe er of ‘thei its oe 


_ formation available, he Tound. that. - 
‘claims (i), (zi) and (ii) as listed. - 
above were lackirig in merit. With — 
respect. to claim yy the —* 4 


the contractor to- his employees. In the same 


: statement the. inspector makes. ‘the following: 
ss comment: 
te * * the job. was: very: - satisfactory, in. 


my opinion,’ and.. I felt..the. government and 


ae : contractor both achieved a good job and had. : 


good relations up. till now.” (Exhibit 13. ) 


- The: appellant has failed to -furnish any 


statement from its employees or to even give 


the names of the. “parties - upon : ‘whom he 
| Telies for. the serious allegations. made. against’. 
..-. the inspector: Even if it had been shown by ~' 
“unassailable evidence that the statements in 
question ‘had: been: made by. the. inspector and - 
_ that such statements had adversely affected 
- the ‘claim ©. 
.... would’ be entirely outside ' the.scope of our. — 
. jurisdiction. See Great Falls Terminal Ware- 
: house, CGo.,- ASBCA Nos. 
tga (July. ee 1968), 68-2 BCA par.'71388 at 38, 079 
Rees (“Appellant’s attempt to recover money dam- 
“sages for defamation’ of -characteror loss: of. 
is. a matter which | ‘does not™ 
cunder the 


contract. performance, however, 


12778 and 12864 


‘and «is. not _Tedressable, b 
ee contract. +. -% Me 


APPEAL OF: To tT (ae - CONSTRUCTION. a | 
| . enema, 26, 1972 . 


“The ‘Covemmbents answer featad 2 


“that none of the above-enumerated _ 
claims had previously been -pre- 
'. sented:to the contracting officer for 
decision and that consequently such 


claims were not properly. before the | 


Board whose. jurisdiction is appel- _ 


late only.?9 The same day. the Gov- 


ernment’s answer was filed (4¢.,.° 
March 15, 1972), the Department. , 
Counsel ae to appellant’s counsel . 
_ to say that the Government’s answer 
had been prepared i in the context of “ 
this jurisdictional situation... _ 
_. Subsequently the. conanaay: of- | 
~ficer_ issued. findings of fact dated — 
March: 16, 1972,2° in which after.ad- °— 
-verting to ‘the appellate nature of . 
the Board’s jurisdiction. he stated : — 
| Your: ‘statement. of ‘these points: in the- ss 
“Notice of Appeal. and. the Complaint will. 
be considered as a submission of them... ~ 
to the undersigned for a. decision, ‘so that, 
in the event you ‘are not in agreement, 
with ‘this. decision, you may then. file: 


“an appeal. 0° the Board of ‘Contract 
_ Appeals. fale a | ; 


29 See Crowder Consriletion. Co., 


| IBCA~_ 

570-566 | (December 8, 1967), 67-2 BCA par... 
6726 at. 31,144 (“Our jurisdiction is appellate. .~ 
in nature. We have held repeatedly that ap- 


Px 


peals' founded. on claims or factual situations ~~ 


presented for:.the first time in a contractor’ 8- ys 
notice of appeal. or brief, and: which, were not. 


presented. to. the contracting officer or con- ae 


‘sidered in his decision are. “beyond our juris-. 
‘diction: ee oe (Footnote. omitted.) — 


80° AY copy. of such findings - and a copy “or 


- Certified Receipt No. 46587: showing that the | 
‘findings were received by. the contractor on. 
‘March 20, 1972, were included as Exhibit A | 
to. the” Govérnment’s Brief and Motion toy ea 
Dismiss Claims dated J uly £0 1972. 


614. 


officer noted that ite project ee 
tor concerned had - denied that he 


DECISIONS | oF THE 


had made any of the derogatory 
| ; statements about the contractor at- - 
tributed to him‘ but that even if it— 


| could be found that the contractor’ Ss 


~ coritentions were - valid, ‘the con-. 


tract would not prone: a basis for 


* recovery. ae | 
The eonoliding ee of t the — 


| following statement : 


“This decision: is ade: in “‘aceordance: 


| with. ‘the: Disputes” clause and. ‘Shall be 


final. and conclusive as provided therein, 
“unless, within 30 days. from the date of 


receipt of this decision, a written Notice 


-. of Appeal. (in triplicate) addressed, to | 


~ ithe Secretary - -of .the Interior. is mailed 
or otherwise fur nished to the Contracting 
_. - Officer.22 eo 


~The Deane Gat counsel states that: 


| ‘a copy of the March 16, 1972 de- 
cision was also sent to appellant’s 


_ counsel. Although. the decision in 

‘question. was received by the con-. 
_ tractor on March 20, 1972,%4 * the con- © 
‘tractor failed to take : an appeal. 


therefrom, In moving to dismiss the 


. four claims. involved. Government | 


| counsel states: 


The contractor not fnaving appealed the — 


contr racting officer’s. decision dated March 
— 16, 1972, 
paptmrsiee for the first time “in the 


31 See note 30, supra. — 


'.%'The balance of the’ paragraph contains 


Instructions as to the ‘requirements for per-  . 
~~ the. first time in the notice of appeal dated » 


November 3d, 1971. ; 

80 Note 35, supra, pp. 4-5. ee: ee Be By 
«8? The record discloses that no action ‘has © * 
been taken by the appellant in the’ nine ee 
months that have elapsed sinte the filing ‘of 2 S38 
its. complaint with the Board on December 16, ae 


‘fecting an appeal and states that a:-copy of 


_ the Board’s, rules is being provided for the 7 


‘contractor’ 8 information, 


“| Government's Brief and Motio’ | to Dis. 


“miss Claims dated July 10, 1972, P. 4. 
34 ‘Note 32, PUL 


DEPARTMENT T 


relating to the new issues raised 


oF THE Prakiee a | 9 1D. 


compte 35. to-wit; (1) overrun of ees 
(2) claims for ‘new road construction : 
work. instead of maintenance, (3) daim | 
preparation expense and attorneys’ fees, bas 


and (4) damages. for: alleged. statements ; 


attributed to a BLM inspector, the Gov- | 


ernment hereby moves that the Board dis- — 
miss said claims on the ground. that they 
are not properly ‘pefore the, Board of 


7 Contract Appeals. i ee 


~The continued filire of ae pg 


“March 16, 1972 letter, contains the pellant or his counsel to make any” 


response (1) to the contracting of- 


- ficer’s decision of March 16, 1972, 
a denying the four claims asterted for 
_the first time in the notice of appeal 
(ii) to the Order Settling Record 
dated June 8, 1972, or (iii) to the 


Government's Brief and Motion to™ . 


Dismiss Claims_ dated July 10, 
1972, would. appear to’ be ample 
grounds ‘for. concluding that the ~ 
‘four claims in question have been 
abandoned.*? There is no reason for 


us to reach that question, however, 


- where, as here (1). the appellant has" | 
failed to take any appeal from the 
‘contracting officer’s decision deny- — 
ing. the. claims presented : and (2) 
the Disputes-** clause contained in». ~ 
_ the contract provides that “Such de- 
cision shall be final and conclusive . ~ 
unless, within 30 days from the date — 
of receipt thereof, the Contractor 7 
mails. or otherwise furnishes to the - 
anime, Officer a written ap . 


80 3 The issues" were raised affirmatively for 


1971. 
an ta * Clause 3, Disputes. 


oo tr acting : 


“ESTATE ‘OF FLORENCE: BLUESKY VESSELL 
(iisinorren LAC COURTE OREILLES | 


‘CHIPPEWA OF WISCONSIN) ~ 
_ September a7, 1972. | 


e ca Ae to the head of: the” 


: Federal Agency.” te Appellant’s ref- 


~ erences-to the claims in its fiction 
of Appeal: and- Complaint served 
prior to the issuance of the March. - 


16. decision are. regarded’ as pr ema- 


as ture and do not Benely: ‘that re- 
a baacatin 30 | | ee 
The claims covered ee a con- 
decision dated | 
~ March 16, 1972, are therefore dis- 


officer? Ss. 


"y : missed with, prejudice, — 
a CONOL USIONS- 


4, The. contracting officer” s deci. 


ean dated: October BEM 1971, per-. 
| ~ taining to. the appellant’s claims for 
additional equipment rental hours: 


is hereby : affirmed. 


Ou The four cae soverl by ant ; 


. denied in. the contracting officer’s 


decision dated March 16, 1972, from | 
which ° decision no proper. appeal: 
was taken: are e her by dismissed L mith, 

e te ow * Dewees Generally _ 


: | prejudice. . 


‘ESTATE OF FLORENCE BLUESKY. ie ze 
VESSELL 


(UNALLOTTED LAG COURTE 
_ OREILLES CHIPPEWA 
OF en, 
1 TBIA 312. 


Decided September 2 2, 1908 9 


_ Petition to ‘permanently stay en- 
forcement of an order to show cause 7 
: challenges the constitutionality of a 
‘Wisconsin statute, and the matter 
—. was certified by Administrative Law 

- Judge Vernon J. Rausch to the 
_ Board of Indian Appeals. for ex an 
—ercise of the Secretary’ S authority | 


delegated tothe Board. — , 
PETITIONED DENIED: A etait . 


‘rary stay of 60 days from the date. * 
o _ hereof i is issued. herein. — 


under: Contract item. Nos. 81! io: ea, 3 ; 100. 0 Indian Probate: 


Generally” 


The Depar tment ‘of the. Interior does not: 7 


have ‘authority: to declare ‘a statute. of a 


State 'to be unconstitutional as. being in | 
violation of the constitution of the ee "ee 


States. | fame, PRTG, 
140.0 Sadiaen Probate: : Attomeys ate 


pe Sa ee ee attorney. appearing: in Indian Probate : o 
a Wanna F MoGnaw, 0 Chairman, eal 


proceedings must disclose the name of - 


. the par ty repro ee by. him. 


TL CONCUR: 


ae Summon P. Kimmart, Member, 


a ‘8 Blackhawk Heating é Puombing Co.,; es ae 
- VACAB No: 903 (April 23, -¥969), 69-1 BCA. 
ase Cf. Maney Air eraft Parts, Ine; 
 ASBCA: No. 14363. (April 28, 1972), : 
 . BCA par. 9449. See also. SWH Company, DOT | 
‘CAB No. 72—29° Ce 29, 1972); 72-2 BCA 


_ par. 7630; 
72-1 


“Pee, 9570. 


ene APPEARANCES: ‘Wisconsin Judicare - 
by Peter J. Sferrazza for Constance _ 
Jean Hollen Iskra.” | 


OPINION BY MR. ‘MoKER 


< INTERIOR. BOARD OF. 
_.. INDIAN APPEALS. 


This: matter arose upon the’ is-° 
 Suance’ of an order by Administra- | 
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tive Law J ade Wernon iB Rausch. 
~~ on March 3, 1972, to show cause why: 
a his previous order determining heirs 
- in this estate issued February 8, 
Sa 1971, should not be. modified to. 
. eliminate: Constance - Jean Hollen 
-Tskra from those-entitled to share 


- in the estate. Operation of the order 
is now temporarily stayed. 


“ This decedent, Florence Bluesky 

i. Vesssll: was an unallotted member - 
of the Lac Courte Oreilles Chip- 
- pewa: Indian tribe who. died. intes- 
tate possessed of. trust or restricted | 
ou property in the State of Wisconsin. 7 
on November. 2, 1964. She died at. 
-. the age of 55 years, unmarried, 


without issue Or father or mother. 


‘Her heirs were | determined to be. 


collateral relatives. including Con- 
stance Jean’ Hollen. Iskra whose 


- ~ share i in the estate was determined : 
~ to be a 1/45. Constance is the grand- 
a child of the decedent’s predeceased | 
sister, Libby Bluesky Thayer, and 
.. the daughter of decedent’s prede- 
-- eeased niece, Florence Thayer Hol- 
-len. Constance: Iskra was shown to ~ 


| | : have two half sisters, Faye’ Eliza- 
~ beth Hollen Gable and Tene Loretta 


ee Hollen, each of whom was also 
shown to havea 1/45 share in the 
estate. The elimination’ of Con- 
o> stahee Iskra from among the. heirs 
-. ‘entitled to take would increase the 

shares of Faye Gable and Ilene 


; Hollen from a 1/45 each to a 1/30 
; each. No interest of any other heir, 


: as determined 3 in, the order of Feb- 
 ruary 8,. 197 1, is to be i in any way 


= affected. 


: ‘The show cause order issued on 
= March” 3, 1972, was ‘issued SU 


OF THE ‘DEPARTMENT: OF THE INTERIOR. 


volving - 


19 LD. 


7 ‘sponte by J nae Rausch. upon - | 
-ceipt of a communication from the 
Superintendent of the Great Lakes | 


Agency of the Bureau of Indian _ 
Affairs having jurisdiction of the — 


trust property involved. It. ‘was © ~ 
called to the judge’s attention that 
- I previous probate decisions M-. 
family. ‘Constance 
-Iskra was shown to be the ‘illegiti- ane 
mate child of Florence Thayer Hol- : _ 
len born ‘prior to Florence’s. mat-— a 
riage to Knofel F. Hollen. se? 


Although Constance - shared | in. tee 


this 


her. mother’s estate, she had been & 


barred from sharing in the estate . - 
of Marian James Bluesky or Marian aoe 
Caldwell, ‘probate No. A-42+64, a 
predeceased maternal ‘great quate a 
who died intestate and. therefore the oe 
estate passed. under the laws of de- ne 
scent of Wisconsin.. Constance was” 
barred from taking as an heir in | 

_ Marian’s estate by the provisions of: : 
the Wise. Stat. Ann. sec. 237, 06 oe 


(1957) : _ 
237.06 Haieaiy Of: illegitiniates. 


Every illegitimate child shall a eon- 


sidered as heir of the person who shall, - 
in writing signed in. the presence: of a: 


competent - witness, have acknowledged 
himself to be the father of such child 
or who shall be adjudged: ‘to be such® 
father under the provisions. of SS. . 52. a1 a eae 
to 82. 45, ° or who shall admit. in open. ; 


court; that he is such father, and shall. 


in all cases be considered. as heir: of | 


his mother,. and shall inherit ‘his: or her 


estate, in-whole or in part, as ‘the case. 
may be, in the same manner as if he — 

~ had been born in lawful wedlock ; but he 
shall not -be allowed to claim, as. rep- 
resenting. his father.or mother any part 

of the estate of his or‘her kindred, either 
lineal or collateral, unless - before hiss. | 
death he shall have been’ legitimated i ae 


gia 


| ESTATE: or FLORENCE BLUESKY VESsELL 
| (UNALLOTTED. ‘LAC COURTE OREILLES 


CHIPPEWA OF WISCONSIN) — 
a 27, 1972. - 


et az ihe marriage of his parents in the man- 
agen’ net, breseribed by law. (Italies supplied. ) 


ee There was no ‘evidence. of the il . 

ae legitimacy. of Constance in the rec- : 
ord in this. probate at the time of 
the issuance of the order determin- 


ing heirs on February 8, 197 i, but 


| such evidence does appear in the 
- probate records in the estates of the | 
decedent’s mother, Florence and of. 


her great aunt Marian, This evi- 


dence is the basis for the: issuance z 
of the-show cause order by Judge. 


o Rausch, and the. applicable Wiscon- 


a gin Statute, above quoted, would ap- 
- “pear to require that: it be granted. 


Asa result of the issuance of the 
pir oe cause order, a 
to the proposed action was: written 
to the Judge by Faye Gable, and 
_ he was contacted for the same pur-— 
~ pose by Loretta Thayer Howard, an ‘ 
- ‘aunt: The Lac Courte Oreilles Trib- . 
al Governing Board wrote a letter © Rca ere ec eas 


of protest, but no contest of record — 


was made by Constance Iskra. 


: Thereafter, Peter J. Sferrazza, : 
-. *. staff counsel of: Wisconsin Judica- 
ture, filed a petition opposing the — 
action proposed by the judge, but 
he failed to state for whom he is | 
appearing. Thereupon this Board 
required Mr. Sferrazza file his cer- | 
* tificate designating the parties rep-_ 
resented by him. It is to be noted — 


that Constance Iskra is the only in- 


| dispensable party and the only one ~ 

. who is in a position to challenge the — 

_ judge’s proposed action, as set forth — 

in the order to show cause. Her half 
“e Seer Faye Gable and Tlene ‘Hol- 


letter of protest 


len’ Prete to benefit — the an- 
nounced intention to change the 
probate order. “Mr. Sferrazza,. hav-. 


ing filed'an appearance on behalf — 
of Constance. Iskra the petition will - 
be considered on its merits. 


“In the petition it is pointed out 
that the. statutes ‘regarding the 


rights of illegitimate children to 
inherit from collateral relatives was 
- amended. effective April 1, 197 1, and. | 
appears a as Wise. Stat. Ann. § 852.0 05 
eels | he 


852. 05 Status of illegitimate person — 


: for: ‘purposes . OL. intestate suc- . 


cession. ; 
i 1) An illegitimate. child | or his issue is 


“entitled. to take in the same manneras a 
legitimate. child . by intestate succession — 
from and» through (a) his mother, . and 
(b). his father if the father: has either | 
_' been adjudicated to be. such. under ss, _ 
82, 21 to 52. 45, or has: admitted | in open. 


court that he: is - the father,. or has. ace 


- kuowledged himself to be the father in 


(2). Property of an. ‘Mieettimate: per- 


som passes in. accordance with s, 852.01 . 
thy: except that the father or his kindred can 
inherit only if-the father has been ad- 
judicated to be. such under ‘Ss. (82. 21 to. 
5245 | 


(3) This section Meee: aoe apaiee to a 


child legitimated by the subsequent. mar-— . 


riage of his parents under s. 245.25, and 
status of an illegitimate- child. who is . 


legally adopted is governed 1 by Ss. 851. 51, 3 
. ¢ Italics’ supplied. x | 


The statutory Bar. to iota i : 


one in. Constance’ s situation has been 
r emoved, but. the change ¢ comes too 
| late to affect her ri iehtis: | 


‘In the. petition the: constitittion: 


ality’ of: the. former. statute Is ate : 


tacked. as. follows: 


At! is our contention that. Wise, Stat. 
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247. 06 prior to its sienditient in 1971 was . 


- unconstitutional, because it prohibited an 


illegitimate child from inheriting lin- 
_ eally or collaterally thr ough her natural 
This constitutes: invidious diss : 
-erimination against illegitimate children 
contrary to the equal protection clause: 


mother. 


of the 14th Amendment of the United 
_ States Constitution. i 

| And the petitioners ask, . Ze 

The petitioners move the Hearing Ex- 
- aminer (Now | Administrative 
Judge) to make ‘permanent his order 
' staying his “order to. show cause” dated 
“March 8, 1972. = 


To permanently stay the ee to. 


‘Show Cause and allow Constance to 


remain an heir would require re-| 


moval of the. effect of the former 
- Wisconsin - ‘Statute. Both the ori- 
ginal petition and the material cou- 
| er in a brief in. letter form. to 


J udge. Rausch by Mr. Sferrazza re-. 


ceived August 15, 1972, have been 
considered. This jecter: is a ‘supple- 
ment to the original petition and 


brief, ‘and in ita recent decision of © 


the Supreme Court of the United 
States is cited and discussed..We 
find that the petition and. supple- 
mental letter have raised a serious 
constitutional challenge. to the for- 
mer Wisconsin statute, and that this 
-matter has been properly certified 
‘to this Board for an immediate de- 
cision of the Department. However, 


3 the Department is without author- 


ity to declare the Wisconsin legis- 


lation unconstitutional.. Only the | 


courts have the authority to take ac- 
tion which runs counter to the will 
of the legislature. 8 Davis, Ad- 
ministrative. Law Treatise, § 20.04; 

Public’ Utilities Commission 
United States, 255 U.S.: 584, 539 


(1958). Estate of Benjamin Har- 


‘OF THE DEPARTMENT. OF . THE' 


Law 


_ titloner’s 
whenever the petitioner, in good: © 
faith, raises.a serious issue.as to the 


INTERIOR | [79 ID. 


es Stowhy, 1 IBIA 269, 79 TDs. 
426 (1972). ; 
- Because of the Depatnaiee. in- 


ability to entertain a challenge. to. 
the constitutionality of an act of the 
legislature. of the State of Wiscon- 
7 the Administrative Law Judge 
acted correctly. in certifying the. 


issue to the Board. It is the policy © 


of the Department. of the Interior 
to expedite the exhaustion of a pe- 
administrative remedy 


constitutionality of an act the De- 
partment is charged with following, _ 
so that he may pursue the. Reon 

relief in the courts. Such a policy . 
uot only affords prompt relief to the - 
petitioner, but assists Departmental - 
officials In properly ane. their | 


responsibilities. © 


Therefore, pursuant to aig au- 


thority delegated to the Board of 
Indian Appeals, Office of Hearings © 
and Appeals, by the Secretaryofthe 
Interior, 211 DM 18.1:and 13.7; 35 ~ 


E.R. 12081, IT IS ORDERED: | 
1. That ‘the petition’ to perma-— 
nently stay the order to show cause 
is DENIED, but such order is tem- 
porarily stayed for 60. days from 
the date hereof pursuant to 43 a 
4.296; : . 
2. That this decision shall be exe- 


cuted and distributed by the Ad- _ 


ministrative Law J udge pune a 
to 43 CER 4.296. : 7 : 
This decision is ‘final: for ‘the 7 
Department. ; 
Davin J: McKns, é hairman. 
1 CONCUR:! 
DantEn Harris, M ember. 


ceo Generally aS 

_ "Where the death of the decedent aiid the 
gn’ probate of his. estate occurred prior to 

- the effective date of 54 Stat. 746, 25 U.S.C. 

. + gee. 872a (1970), on January 8, 1941, a 
‘ech ACN of a -written record of an adoption 


ee ‘ : Parties: Generally | 
Sars A petition to reopen. an estate which has 


o Waiver of Time Limitation 


he: ‘Secretary. will not exercise his -dis- 
. cretion. to waive time limitations for re- . 
opening: a probate when it has been closed - 


- 618) ESTATE 


OF JENNIE lL. 


BROWN | Me : 


eee DECEASED WIND RIVER ALLOTTEE NO. 6828). 
PEnIemuer. 28, 1972 , 


ESTATE OF JENNIE L. BROWN 
| - BEARING DECEASED WIND 
RIVER ALLOTTEE NO. C323 


1 TBIA 320 


s This is a petition to reopen an 


| estate, filed 32 years after it was 
‘closed, and requesting the elimina- 


tion of an heir because there was no. 


= record, of his. ecopucn 
"Denied. 


110. Oo Indian Pipes _ Adoption: 


completed during decedent’s lifetime is 


no bar to recognition of such adoption in 


ee: procecding: to- determine decedent's 
3 heirs. | 


e 121. oO dian dias 


7 . “been closed more than three years will be 


‘summarily denied when neither the peti- - 


tion nor the record reveal that the peti- 


ae tioners have any interest in the estate. 


3875, 1 Tadiane Probate: Reopening: 


. 32 years aud there is.a lack of diligence 


cats on the part | of. the petitioners during such 
‘period ‘to obtain correction of an alleged 


- mistake which they fail to attribute to 
~ -fraud, accident: or mistake.in the original 
a proceedings, and when they fail to allege 


ithe existence of a manifest injustice or. 


AT 718-995-126 


Decided September 28, 1 979 


Aggrieve 


how it might be corrected’ if reopening Z 
were permitted. | | ce 


_ APPEARANCES: There were no ap- io 
pearances in behalf of any party. 


OPINION BY MR. ‘McKER. - 


INTERIOR BOARD OF 
INDIAN APPEALS © 


This matter comes before ‘ths a 
Board upon the petition for “re- 
hearing” filed by Anna M. Brown _ 
and Richard Brown, Jr., dated ‘Au-.- 


~ gust 21, 1972, addressed to’ the Su- _ 
-perintendent, Wind River Agency, | 
and which was received i ee ere 


of the Administrative Law Judge 


William Hammett on August 23, 


1972. The petition seepe of one. x 


paragraph | is as follows: 


We wish to petition for a. ere in * 
the estate of Jennie L. Brown, Probate. est 
No, 45647-40, dated July 29, 1940. The. 
reason for this petition is because Richard” 


Addison received a 14 interest | and is 


called an adopted son. There is no records 

that Richard Addison was legally adopted — 
by. Mrs. Brown but that: she only kept - 

_ him and raised him and we think’ he i: 


should not inherit as an adopted son. 
(LZ ialies supplied. ). 


Since the estate. ae teen ie oS 


by a Secretarial order determining -. 


heirs issued July 29,1940,morethan — 

three years prior to the filing « of this. 
Hammett for- 
warded such petition to the Board - 


petition, Judge. 


on September 1, 1972, in accordance 


with the provisions of 43 CFR 4.242. i 
_(h). His recommendations are con- ~ 
tained in his transmittal ee ie 


dum as follows: | : 


Enclosed is a satition: for. rehearing, a 


which I have considered as a. ‘petition for 
reopening of the above estate. a 


620 “DECISIONS OF THE 


247.06 prior to its amendment in 1974 was. 


— Unconstitutional, because it prohibited an 
‘legitimate child from inheriting lin- 
The order determining heirs in this 
estate, a copy of which is enclosed, was 
issued July 29, 1940. The order lists 
Dickie (Richard) Addison as an heir of 
the decedent by virtue of being decedent's 
adopted son. The testimony given at the 


hearing, relevant parts of which are en-. 


closed, discloses sufficient. grounds for 
_ the examiner’s determination that Dickie 
(Richard) Addison was an adopted sou 


| 7 of the decedent. Therefore, I conclude 


that there is an absence of manifest in- 
justice and that the: petition should be 
denied. [ Ecce that this action be 
taken. : 


a petition for reopening, is subject 


to summary dismissal for the fol- 


Jowing reasons: | 
- There 3 1s sufficient evidence i in the 
record to substantiate the findings 
that Richard Addison ‘was the 
“adopted child of Jennie L. Brown; 
_ that Jennie L. Brown only had two 
other children and that each should 
receive one third of her estate, and 
‘There was no requirement that a 
formal record of adoption be made 
on July 29, 1940,. at the time the 
estate of Jennie Ly Brown was pro- 
__ . bated—the statute concerning adop- 
_ tion records, the Act-of J uly 8, 1940, 


54 Stat. 746, 25 U.S.C. sec. 372.(a) 7 


(1970), provides by its terms that it 
_ “shall become effective. six months 

_atter the date of its approval ;” and 
_ There is a lack of diligence on the 


part of petitioners in waiting thirty- - 


. two years without apparent objec- 


tion to the probate of this estate, 


and © 
| There 3 1s nothing j in “the petition 
or probate record to show that the 


DEPARTMENT OF THE INTERIOR 


The petition, pr opealy coated as 


179 LD. 


petitioners have any interest in the 
estate; nor are they ‘parties as de- 
fined in the applicable regulations 
in 438 CFR 4.201(i), and © oa 

There is nothing in the petition | 


or the probate record to show any - 7 
need for additional evidence or any 


possible claim to be made; nor any — 
showing that petitioners are able . 


to establish any claim and meet the © 7 


burden of proving it by a prepon- — 
cerance of the evidence. Hstate of — 
Samuel Pichnoll (Pichernell), 1 


TIBIA 168, 78 LD. 325 (1971), and 


There is nothing in the petition. : 
or the probate record to show that 
the original determination resulted 


from fraud, accident or mistake of 


such compelling nature that a mani- 


fest injustice will occur or how it 


might be corrected if a opening is | 
granted. | i. 


ceiietaiied 


It is therefore concluded that this 


petition for reopening is insufficient 
to justify the exercise of Secretarial 


discretion to waive the three-year 


limitation contained in the regula- 
tions 48 CFR 4.242(a). fe 

Therefore, pursuant to the au- | 
thority delegated to the Board. of — 
Indian Appeals by the Secretary of 
the Interior, 211 DM 13. 7, 35 E.R. 


12081, IT IS ORDERED that the 


petition for reopening filed by - 
Anna M. Brown. and Richard | 


Brown, Jr.,.shall be and the same. - - | 
is hereby DENIED. - 


This. decision 1 18 final for the De- ~ 
partment. = ; 
Dav J. MoKsx, 0. harman. 


T concur: | 
Dante Harris, Member. “5% 


-. flicting, . 


. “ESTATE. OF CRAWFORD J. REED . 
-(UNALLOTTED cROW No. “aata) 


a 1 BIA 326. 


| Detided September 28, 1978 


ro eases Heirs After Rehear- 
ing. ae pe ee Re 


 Aftir med. 


a 130. O° Indian probeies Appeal: Tx 


 aminer as Trier of Facts 


| Where there. is: sufficient evidence to sup- 
- port the. finding and. the testimony is con- 
| the. determination | of witness _ 
_ credibility. and the findings of fact by. the 
_ Examiner will not be disturbed because 


only. he had the opportunity to hear and 


See observe the witnesses. 


oo . 140. Q ‘Indian Probate: tomes at me 
ee law: Fees. | 


i. Once a child HAS ‘heen jctarinined to be © 
ae a child. of. a deceased Indian, ‘Title 25 ~ 


US. C.. sec. 371 applies. ‘and | authorizes 


the descent of its deceased father’s lands. 


7 to the child: as an heir whether the par: 
ents of the child cohabited or. not. 


APPEARANCES: ‘Thomas E, Towe on ; : 
behalf of George Reed, Sr., for the 
. appeHant; and James. E. Torske on | 


ESTATE OF CRAWFORD J. REED 
sp premnen! 28, 1972 7 


“OPINION BY MR. HARRIS. : 


IN TERIOR BOARD OF 
INDIAN APPEALS - 


Sawin ie Reed. died. on — : 


7 z tember 20, 1968, at the age of 27 
“Appeal from. an Examiner's Order _ years. On October 9, 1969, Hearing e 
Examiner (Indian Probate) David — 


~ McKee held a hearing to determine ts 


the heirs of the deceased. | 
At the hearing it was determined | 


that Crawford Reed had died intes- 
tate and single without. ever having — 

married. Laura Ground, mother of - 

Alice Ground, who did not appear, 
testified that Gladys Ann Ground, — 

born March 2, 1965, was the daugh:. 

ter of Alice. ‘Secs the Ground and 
' Crawford Reed, Adelia Walks tes- ~ . 
tified that. Crawford Reed was the 
father of her child, Jennifer Ann 
Walks, who was born on July 19,. - 


~: Whe’ allowance of attorney’ = fees is dts 

le eretionary and. based not only on the 

ov results produced, but on what the service | 

_ themselves ‘are. worth considering the 

~ labor, time, talent and. skill the por 
a expended. | a 


— 160.1.3 ‘Indian Probate: ‘Children, ne 
legitimate: a to Inherit: Child a 
from Father _ 


1967. George Reed, Sr., testified - 


that he and Ruby Good. Horse, who © 
had predeceased Crawford, werethe _ 
parents of Crawford. Reed. oe 
The Secretary, because of the un- 
availability of Examiner McKee, i Is- 
sued the Order Determining Heirs 
on October 23, 1970. This decision, - 
based on the hearing record and in 
accordance with the laws of Mon- | 


tana, declared Gladys Ann Ground’ 


and Jennifer Ann Walks to be | 
_ Crawford Reed’s heirs at law and’ 
fixed their shares. in the estate at es 
one-half each, : 7 
_ George Reed, Sr, the surviving - 


- behalf of Jennifer Ann r Walks, the _ father of Crawford, would have re- 


ae: respondent, | ceived all his property were it not _ 


the Secretary’ s Order. Gentes 


_ ‘Reed, Sr., filed a petition for rehear- 
_ ing on December 7, 1970. The peti-: 
_ tion was gr aneoe on. J enue 6, is 


“The Satie. held on April 15, 


: 197 1, held by Examiner Daniel Boos | 
was actually a complete and lengthy | 
hearing de novo. The testimony of | 


the witnesses at the. reheari ing is in 


~ conflict on whether Crawford J: 


| “Reed was the father of J ennifer 


Walks. Adelia Walks testified that 
she “slept with Crawford Reed” the 
‘first part of November 1966 at Syl- 
via Fighter’s place; that she became» 
| pregnant and told Crawford. Syl-. 
via Fighter testified that they stayed — 


together at her place and_ that 


Crawford later told her Adelia was 
pregnant. Adelia, her mother, and — 
‘ Alice Ground testified that Cae 
ford acknowledged he was the fa- _ 
ther of J ennifer Walks. Others tes- 


- tified that. Crawford had bought 


things for J: ennifer and paid her 
medical bills, ioe 
Rena Half testified that she lived 


with Crawford.as man and wife at 


Pryor, Montana, from September 
until December of 1966 and -was- 


with him day and night. Court rec- 
cords introduced at the rehearing 
showed Rena had been arrested: as 


‘Incarcerated for three and a half 


days and had been at the Crow 
'. Agency on several occasions dur- 
ing the same period of time. With 
respect to the testimony of Rena 


ms Half the Order appealed from 
- stated, “Further, having closely ob-. 
served the appearance and de- 


-meanor of the witness, the Examiner 
gives no credence to her testimony.” 
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father.” 


(79 LD. 


" Following the ‘rehearing the ait- 
torney . | 
April 28, 1971, filed a petition for | 


attorney’s fees for services he had 
provided in connection with the ~ 
_ preparation and presentation:o of her 


cause at the rehearing. | _ 
On. December 6, 1971, ieauinen 


Daniel Boos issued an Order Deter- 
mining Heirs After Rehearing. The _ 
examiner made a ‘specific finding, 
“that the evidence is instifficient to 
support a finding that Crawford J. 


Reed was the father of Gladys Ann 

Ground” and “That the weight of _ 
the evidence preponderates in favor. . 

of the claimant, Jennifer Walks,” 
that “Crawford J. Reed was (her) 
Examiner Boos accord- 
ingly found her to be the sole heir 
at law and. declared her to. be en-— 
titled to all of the estate of Craw- 
ford J. Reed. The examiner also 


allowed the claim of hia +o at- 
-torney’s fees, 


‘Gladys Ann Gxsaia did not ap- 7 


peal the examiner’s order. 


‘George Reed, Sr., has appealed 7 


the Order After Rehearitig to this 
Board. His stated rounds for ap- ._ 


peal are that “the evidence intro- 


duced at the hearing’ is insufficient. — 


to sustain a finding that Crawford. 


J. Reed was ‘the father of Jennifer 7 | 


Walks” and “that 25 U. S.C. sec. 


871 does not apply to this case and, . 


therefore, even if Jennifer Walks | 
was the daughter of Crawford J. 


Reed, she would not be: entitled to | 
cog the _ 


saherit the 
deceased.” 


property — 


Whether J erie Walks’ is the = 


child of Crawford J. Reed is a ques- 
tion of fact. We find that, if ac- 


‘for Jennifer Walks, on — 
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— cepted as credible, there is sufficient 
evidence inthe record to support 
such a finding of fact. Once the fact 
is determined, we can proceed to 


determine its significance under the | 
applicable law. Where the testi-_ 


mony is in conflict, as here, the ex- 
aminer as the trier of fact must 


resolve the questions on the suf- 
Pio ficiency of the evidence or on wit- 
~ nesses’ credibility to reach the true 


- facts. On the question of credibility, 
such elements as interest of the wit- 
- ness in the outcome of the case, re- 


; lationship of the. witness to others, 


and what the witness said. can only 
be partially evaluated on the record 
of the hearing. Equally important 


a ‘in the determination of credibility 


of the witnesses’ statements to re- 


~ solve questions of fact isthe manner - 


and.demeanor of the witness on the 


- stand—how he said what he said, - 


etc. Therefore, where there is as 
- ficient evidence to support the find- 
ing and the testimony is conflict- 


- ing, the determination of witness 
credibility and the findings of fact _ 


by the examiner will not be dis- 


turbed, because only he had the op- 
portunity to hear and observe the 


witnesses. This is a long standing 
- Departmental policy which has the 
approval of this Board. state of 
Abner Henry Hall, Deceased 
Blackfeet Indian Allottee No. 751, 
. TA-4. (December 9, 1949) ; Estate 


. of Albert A pe TA-1442 (Feb- 


ruary 7, 1966); Estates of Josie 


Carroll. Mustache and John Mus- 


tache, Sr, TA-1262 (April 4, 1966). 


- See Rstate of William Cecil Robe-: 


deans, 1 TIBIA 106, 8 I.D. 234 


(197 1). The Board finds that there 


is ‘sufficient credible evidence. to. 


find that Jennifer Walks is the | 
child of Sree Ore J. pe and we: 
so rule. 

The purpose of both the sriptaal , 


hearing and the rehearing which 


were held in this case was to ascer- 
tain the heirs | 
Indian, Crawford J. Reed, in order- 

to determine the descent. of lands: 
held in trust for him. On its face 


25 U.S.C. sec. 371 mpplis to this: | 


Case . 


For the purpose of determining the. 


descent of land to the heirs of any de- 


ceased Indian under the provisions of — 


‘section 348, of this title, whenever any 


male iand female Indian shall have co- | 
habited together as husband and wife — 
according to the custom and manner of — 
Indian life the issue: of such cohabita-_ 
tion shall be, for the purpose aforesaid, : 
taken and: deemed 'to be the legitimate 


‘issue. of the Indians so living together, — 


and every Indian child, otherwise illegiti- 


mate, shall for such purpose be taken and 5 


deemed to be the legitimate issue of the 
father of such child : Se. 

Jennifer Walks having been es | 
termined to be the child of Craw- 
ford J. Reed, this section is the au- - 
thority for declaring her to be | his: 
legitimate child for the purpose of — 
allowing the descent of his trust 
lands to her. The argument ad- | 


vanced by appellant, George Reed, — 
Sr., that’ sec. 371 only applies to. 

children born of Indian parents who: 
cohabit as man. and wife is’ both 


unreasonable and against the weight 
of authority. For the. purpose of 
determining descent of land, by its. 
terms sec. 871 applies both to such _ 
children and “every Indian child, - 


ofa deceased Crow 
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licens illegitimate, shall foe such 
-_- purpose be taken and deemed to be~ 
the legitimate issue of the father.” 

The plain meaning of the words. 


: leads to. the reasonable conclusion 


_ that Congress intended to protect 
- the right to inherit from the father 
for both classes of children, those 
born of parents: who cohabited and 
~ those born of. parents who did not. 
To this effect see In Re House, 112 


: NW. 27, 182 Wise. 212 (1907), 


. Gray, et a Vs McK night, et al., 188 
iP. 489, 75 Okla. 268 (1919), Soliet- 
‘ tor’s. Opinion, 58 LD. 149 (1942), 
Estate of Harry Colby, 69 LD. 13 | 
es (1962), and Estate of Nelson Drags | 

Wolf, EA-D-12, ee 19, : 


- 1967). 


3 supra and the Solicitor’s Opinion, 


. Supra and argued both were. wrong _ 
with respect to the issue born of 
parents who did not cohabit because - 
_. ‘both cases (according to appellant): 
-» held that such: issue could inherit 
from the father only. and could not 


| inherit from the mother. Appellant 


argues that since it is unreasonable _ 
to deny a child the right to inherit 

- from the mother the holding in both — 
F Ju une 7, 1972, and subsequent to the. 
filing of brat: and a reply brief, _ 
- filed a petition for allowance of $480 = 
attorney’ s fees in: counection with _ 
_the services he provided respondent 
on this appeal. Title 43 CFR Part An 
sec. 4.281 (a): and (b) provides: for oe 
such petitions, and, asia matter of 


| ; cages should. be thrown out. 


Appellant’ s interpretation of both 
eases’ is incorrect,’ 
court’s interpretation. of 25. ac SC. 
Sec. 371 the illegitimate children of 
- Thomas House were allowed to in- 
- herit from him in Im Re House, 


Through the 


‘supra—the question of inheritance 


_ from the mother was not before the — 
court, In the Solicitor’ 8 Opinion, | 
_ supra the first question was whether 


% the iegitimate. eREpnOW: whose 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR | 


Appellant cited both I Nh Re H ee 


| other was ‘deceased, could inherit. eee 
through his mother and receive part. — 
of the estate of his uncle. The sec- 
ond question was whether the 14° _ 
legitimate children of a predeceased 
illegitimate half brother» whose 


mother was deceased were entitled 


to inherit through | him and his- © 
mother and réceive part. oftheestate 
which was in‘probate.On both ques- 
tions the Solicitor held thatthe chil- — . 
dren of the father could ‘inherit 
from him under 25 U.S.C. sec. 371, 


but that Congress had left the ques- 


tion of whether illegitimate chil- | Lr 
dren of the mother could inherit i; 
from the mother or through her to. 


state law and the controlling state -- 


law, while providing: that. they could | 
inherit from her, prohibited inheri- 


tance through. her, absent certain - 


cireumstance. 


‘Since’ the question puters this 4 
Board is whether. J: ennifer Walks | 


can under 25 U.S.C. ‘sec. 871, in. — 
E herit from her father, it can be seen a 
that under the decision in both Zn 


fre ouse, supra.and the Solicitor’s — 7 


Opinion, supra she can so inherit ~~ > 
‘and this Board sO holds. _ | 


The. attorney for respondent on 


discretion, provides that the fee may 


-be charged against the interest of 
the person. represented. The fee to. 
_ be ae ena is 5 dependent on of ee 


179 ADs _ 


a ae 


soni of the services epryied) bry 


; ; _ quantum meruit. The reasonable _ 
— worth of legal services rendered is _ 
determined not only on what. such 


services produce, but also. on what 
. the services in themselves were rea- 
sonably worth considering the labor, 
time, talent, and skill reasonably 


- playing an able legal talent. Con: 


sidering the effort and time neces- 
--gariby expended to produce’ this: 
brief and its contribution to the 
successful results for respondent’s. 

_¢lients, the full-amount of $480, as 


: petitioned for, is hereby allowed. 
NOW, THEREFORE, by virtue 
of the authority delegated to the 


7 “Board of Indian. Appeals by the 


Secretary of the Interior, 211 DM 


18.7; 35 FR. 12081, the Examiner’s — 


Order. Determining | Heirs. After 


—_ Rehearing. is AFFIRMED. 


This decision i is final for, the e De- 


ia: partment. 


| Danna Hawes M ember, 


Ic CONCUR: 


| Toes. M. Dax, Ex ofici ut ember. 


THE VALLEY CAMP COAL 
| _ COMPANY | | 


~~ 1 TEMA 196 


Decided September 29, 1 oe 


© wee Apes by The Valley Camp. Coal 
a es from a, decision of Alfred 


THE VALLEY caae COAL COMPANY 
| September 29, 1972 | 


Act. of 1969: ‘Penalties: 


“An operator can be liable for a civil pen- 
. alty under section 109 of the Act even 
| though there is no showing of negligence — 
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Pp ‘Whittaker, Departisintal oe 


ing examiner, assessing civil penal- 


ties in the total amount of twenty- 


one hundred dollars ($2,100) pur- — 
-guant to section 109 of the Federal =. 
Coal Mine Health and Safety Act — 
— of 1969. (Docket 2 No. below: MORG 
: 72-8-P.) , 
- expended by the.abtorney. Estate of —— 
 Tah-wat-is-tah-ker-na-ker or Lucy — 
| Stiateen, Deceased Comanche Allot-. 
tee No, 429, 70 ID. 531. Respondent 
- submitted a well-written brief, dis- 


Decision. affirmed as “modified. 


Federal Coal Mine Health and. Safety 
Negligence 


on. his part. Negligence is considered — 
solely in Cerone the amount of the 
penalty. b 7 | 


‘Federal Coal Mine Health a Safety a 


Act of 1969: Penalties: Existence of 


Violation—Federal Coal Mine Health 


and Safety Act of 1969: Penalties: 7 
Standards . 


The criteria preseribed 1 in. Santen 409 (a) | 


of the Act and 30 CFR 4.546 (a): are not 
considered in finding a violation of the 


Act. 


ws Federal Coal Mine Health aa Safety | 
Act of 1969: 
ity of Evidence—Federal Coal Mine 

“" Health and Safety Act. of 1969: Penal- 
ties: Generally - | 


Hearings: Admissibil- 


Fhe’ payment of a aroponed: order of as- 
sessment is not an offer of compromise, 
and when such payment is made, it does 
not render notices of violation and no- 
tices of termination or abatement inad- 


missible as evidence of the operaion s his- | 


tory of violations. 


4 APPEARANCES: “Arthur Mw. “Recht, 
- Esquire, for -appellant, The Valley 
-. Camp Coal Company ; Robert W. Long, 


Associate Solicitor, Jd, ‘Philip Smith, © 
Assistant - Solicitor, . Stanley M. - 
Schwartz, Trial Attorney, for le : 
U. S. Bureau of Mines. = 
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OPIN I ON BY INTERI OR 


BOARD OF MINE OPER- 


ATIONS APPEALS 


Factuat and Procedural 
Background 


On July 26, 197 1, the Bureau of: 


Mines (Bureau) filed a petition for 


the assessment of civil penalties in- 


accordance with section 100.4(1) 
Title 30 Code of Federal Regula- 


tions and pursuant to section 109 of 


the Federal Coal Mine Health and 


Violation No. Date issued — 


1 §RK____..2........ June 7, 1970 

5:1 ae ae ee - June 8, 1970 

pe << | Cag ees oe eran teres Oct. 7, 1970 

A Bn a net Nov: 41970 

2SRK__-.-_...---.-. Dec. 15,1970 . 
OCR eos ole ee eae wets oe 


Valley Camp appealed the above 
assessments on April 3, 1972, and, 
on April 19 filed its bret 
_ Valley Camp’s brief contains ‘four 
objections: 

1. No penalty < can be assessed if no 


fault is shown on the part: of the 


operator. 


2. In a penalty assessment pro- 


ceeding, no violation can be found 


until findings adverse to the opera- 
tor are made as to the six criteria 


contained in section 4.546 (2) ’ of the 
rules. 


/4P.L. 91-173, 88 Stat, 142-804, 30 U.S.C. 
§§ 801-960 (1970). 

2The examiner vacated the petition as to 
one notice of violation, as the evidence was 
insufficient to establish a violation. 


8 At the time the briefs were submitted in: | 


_ this case, this section was numbered 48 CFR 
4.544. It has since been renumbered 48 CFR 
4.546(a) (87 FR. 11461, J une 8, 1972). 
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| Section’ of the act violated 


ed 


79. L.D. 


Safety Act of 1969 (hereinafter “the | 


Act”). The Bureau sought assess- 
ment of civil penalties for viola- . 


tions cited in six notices of viola- 


tion issued to The Valley Camp 
Coal Company (Valley Camp). A 
hearing was held on the petition © 
and, on March 20, 1972, the hear- 
ing examiner issued a decision 
holding that Valley Camp was in - 


violation of the Actas to the viola- 
tions cited in five of the notices? 
and assessed the following penalties | 
tor each violation : | 


Assessment - a 
—6B04(a) . - $250 | 
305 (c) 100°. 
304 (a) » 600 - 
302 (c) 250 — 
304 (a) 1, 000 © 
2, 100 


3. The examiner oe in admit- 


ting into evidence previous notices 
of violations as proof of the opera- 


tor’s history, because proposed pen- 


alties were paid as to all violations — ous 
in accordance with 30 CFR Part 


100, and therefore, they are evidence 


of offers of compromise and inad- . 
missible. | 


4. There are insufficient facts in 


‘the record to. sustain the findings 
for each of the five assessments. 


On May 19, 1972, the Bureau filed 
an answer brief arguing : | 
1. The assessment of a penalty - 

is mandatory once a violation is es- 
tablished, and the negligence of the 
operator is not considered except in - 


ar riving at the amount oe the Den 7 


alty. 


| 


9. The s S1x eriteria of section 109 
_ ss of the Act are considered. only 
| a a a. violation is established. 
3. The operator owes a high de- 


gree of care to the miners, and can- 


not be relieved of liability even if 


it is shown that enboye2 failure 


is In Issue, 


| ISSUES On. APPEAL 


ooo Can an operator properly: be 
assessed a penalty for a violation 


~ not caused by the fault oe reohers 


ator? 


Ti. Cana seinen be established 
without first making a finding.ad- 
-_-yerse to the operator on each of the 
. statutory criteria prescribed in sec- 
tion 109(a) of the Act and 43 CFR 


 A546(a) 2 


III. Are notices of Polis. pen- 


-alties for which have been paid as a 
result of proposed orders of assess- 


ment, admissible as evidence of a 
7 history of previous violations? 
IV. Does the record support the | 


Examiner’s findings and assess- 
_ ments forthe five violations? 


ns 


| Valley Camp’ S first argument is 


that no penalty should have been 


assessed, since it was not proved that. 


the operator was at fault, but rather 

the evidence showed that all the 

violations were caused by the negli- 
gence of an employee. 


We hold that an operator can be | 


liable for a civil penalty under sec- 
. tion 109 of the Act eyen though 
there is no showing of negligence 


on his part. If itis proved that a vio-- 
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lation Ae: sone we in a mine, ‘i 
operator of that mine is subject to 
penalty. Negligence of the operator 


must be considered as one of the stat- 


utory criteria in determining the 


amount. of the eae and. it is 


within the examiner’s discretion to 


as weigh the significance of the a | 


ings on negligence. 
We base our holding on our 


- understanding of the language of 
section 109 and the legislative in- 


tent of that section. Section 109 
states, “The operator of a coal mine: 


in which a violation occurs ofa man- 
. datory health or safety standard or 


who violates any other provision of 


this Act * * * shall be assessed a 


civil penalty by the Secretary * a 
which penalty shall not be more 


than $10,000 for each such viola- 


tion *.* *.” This language is man- 
datory. | | 

- Our understanding of ition Zz 
109 (a) is further supported by the _ 


legislative history of section 109. 


The Conference Committee pe 
for the Act states: : 


The Senate bill provided that, in deter-— 
mining the amount of the civil penalty: 
only, 
amoung other things, whether the opera- 


the Secretary should consider, | 


tor was at: fault. The House amendment — 


-did not contain this provision. Since the 
conference agreement provides liability 
for violation of the standards against the 
operator without regard to fault, the con- 


ference substitute also provides that the 
Secretary shall apply the more appro- - 
priate negligence test, in determining the. 
amount of the penalty, recognizing that 
the operator has a high degree of care 


to insure the health and safety of per- — 


sous in the mine. H.R. Conf. Rep. No. 
» ist Sess.,. at p.. T1 


628. - DECISIONS 


| (1969), as cited. im Legislative History 


Federal Coal Mine Health. and Safety . 
Act ae 1088 ctei0): (Htalies added). 


a 1? : 


after notification. of violation, the Eix- 


-aminer. or the Board finds that a viola-.-. 
tion. of a mandatory health or. safety 
"standard or any other provision in the _ 

| Act has occurred, he or they shall deter- 
. mine the amount. of penalty which is 
— warranted and incorporate in ‘the de- 

- cision concerning the violation an order. 


requiring that the penalty. be: paid. 
Valley Camp. argues that nace 


. the above rule an examiner can as- 
sess a penalty. only after findings 
have been made on all of the criteria 
and the finding on each is adverse to. 
_ the operator. It is Valley Camp’s - 

_ position that, since the language of 

the rule recites consideration of the 


- eriteria ahead of the requirement of 


_ finding a violation and assessment ~~ 
of penalty, this was the intention of | 
the Department, which is bound by 


its own. rule. We do not agree with 
| Valley Camp’ s ss of the 
rule. 

. Valley Camp’s argument appears 


to have. overlooked the influence of 
= section 109 of the Act on section : 


OF THE ‘DEPARTMENT oF THE INTERIOR 


178 LD. 


* 540(0) oe the rules, Section 109 é 


states: - 


The operator of a Coal mine in which: a 
violation. occurs of a ‘mandatory. heath .. 


_ or safety standard. or: who violates. any 7 > 


Valley Camp’ S ‘second orminent _ other provision. of. this Act, except the 


is based on the language of 43 CHR 
- 4,546 (a), which states: = | 


ne Where, after opportunity for hearing and 
consideration of the record as a whole 
| including the operator’s history of viola- | 
_ tion, the size of the business of the oper- | 
ator charged, whether ‘the. operator was: 

. negligent, - the ‘effect on the. operator’s 
; ability to. continue in. business, the gravity. 
of the violation and: the demonstrated ie 
good. faith of the. operator’ charged in . 


attempting to achieve rapid c mp iance _ notification of a: violation. 


Provisions | Of. title. 4, shall be assessed a 


civil penalty. by. the Secretary eR In | 

determining the amount of the penalty, 
the Secretary shall consider the opera- 
tor’s history of previous violations, the — 


appropriateness of such penalty to’ the 
size of the: business of. the operator 


. charged, whether the operator was neg- | | 


ligent, the effect on the operator’ 8 ability 


to continue in business, the. gravity of -— : 
- the violation, and the demonstrated good | 
. faith of the operator charged in attempt- 


ing to achieve. rapid compliance after 
es = 
added. ) 


Obviously, it was ‘the intention of rs 


the Secretary in adopting the above 


rule that it bea full accord with the — . 
meaning and intent of section 109 of - 
the Act. The rule was designed to— 


implement: penalty proceedings un- » 


der that section and not intended to 
“require more or less to establish 7 
ability for a penalty than is clearly © 


required by the Act. Although the — 


language of the rule may be awk- — 
ward and ambiguous, it must be in- 7 
2 terpreted i in light | of the clear state- 
ment, meaning, and intention of >. 
‘section 109. a | > He 


oe :. 


: _ Valley Camp contends that Bu-. 


reaw’s Exhibits 13-48 consisting of _ | 


16 notices of viclation and 15 no- 7 


tices of termination. or abatement | 


| should. not have been admitted as a 
+ evidence or considered. by the eX» 


aminer as a history of previous — 
violations, because, the proposed 


penalty was paid on each such viola- i 


2 tion Valley Cap construes such 


payment to be in satisfaction of an 


offer of compromise and, as such, 
should properly have been excluded. 
We do not agree. with Valley 


* Camp’ s analogy of proposed orders. 
of assessment to offers of compro-— 
“misé, and Valley Camp has offered — 

. nothing to support such analogy. 


Offers of compromise are mutual 


 Goncessions made without a deter- 


mination of liability for the pur- 


pose of avoiding litigation. Pro-— 
posed orders of assessment are, in ef- 
fect, orders of the Secretary to pay 
a penalty assessed in accordance | 

with section 109 of the Act and 30 .. 
~ CFR Part 100. Unless formal ad- 
 judication is requested by the opera- 
tor, they become the final orders of © | 
Findings of Neghiochice for Notice 


the Secretary. If the operator elects 


not to request. formal adjudication, — 


but to pay the proposed assessment, 


_. his payment is in.no sense in satis- 
. faction of an offer of compromise — 
and does not vacate or remove from 

- his record the notices of violation 


upon which the penalties are based. 
Furthermore, the rules on admis- 


-- gion of evidence in an administra- 


tive hearing are based on a policy 


which favors the admission of any 
evidence not immaterial, irrelevent, 
or unduly repetitious. 5 U.S.C. sec. 


556(d). (1970).. We conclude that 


the Burean’s exhibits were pr operly | 


admitted. é; 
TV. 
oe its caeie arpument;' Valley 


ie contends that there are im- 


ae See 30 CFR Part 100, 
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‘gulficient, facta: in oe re to sus- 
tain anything more than a nominal | 
penalty. Upon review of the record _ 


and decision of the examiner, we 


believe that, except for the two no- 


tices discussed below, the amounts 
assessed are fair, reasonable, and in 
accordance with the purposes and — 


standards of the Act. We bear in — 7 


mind, as did the examiner, that 


Valley Camp is a large producer 
and that Valley Camp No. 3 Mine: is 
a large mine. The mine employs. _ 
over 400 men underground. In 1970, 
the mine produced 1,147,114 tons of 


coal for a net profit of $515, 052. In — | 


the first eight months of 1971,it pro- 
duced 603,308 tons of coal and had 
an ope loss of $549, B14, 


Nos. 2 SRK peers and rf JB io | 
(11/4/70) 


We believe the examiner’s find- 7 


: ings of negligence for the above no-. — 


tices are unsupported by the record. 
Notice 2 SRK involved an excessive © 


- opening in the main contactor com-. 
partment of a roof bolting machine, 
which violated section 305(c) ofthe 
Act. The testimony indicates that 
the machine was inspected and in _ 

compliance on the last working day 


prior to the inspection. The inspec- 
tor could offer no explanation as to — 


the cause of this violation, other 


than conjecture that the machine — 


may have been improperly re- _ 
paired. No evidence was offered by _ 


the Bureau that the maintenance — 


and inspection program of the op- 
erator was inadequate to insure the 


| ae S danint anes os com- 


: _ pliance with the Act. 


materials necessary to comply with 


"othe. plan, and the supervision of its. 
employees to insure enforcement of 
_ -the plan. We find nothing in the | 
record indicating that Valley Camp. 
eo failed to do any of these. The men — 
“were instructed on proper safety 
“practices and the foreman. inspected 7 
«the working area earlier on the day _ 
_ »of inspection. The Bureau offered: ~ 
-- nothing to show that the operator’s 
safety classes for the miners or its - 
-. roof control plan were inadequate, 
a that the foreman’s inspections were 
too. infrequent, or that. proper ma- 
-. terials were unavailable. 
_ Therefore, for Notices No. Q9SRK 
| re 1 JB, we find that the operator — 


- DECISIONS OF THE DEPARTMENT oF rae INTERIOR | 


for these. two violations should be 
| - mitigated sind 
- Notice 1 JB, involved lack oe 3 
__ proper supports for the roof, which 
oe violates section 302(c) of. the Act. | 
- The operator has a duty to provide © 
an. adequate roof control plan, the . 


ORDER, = 
WHEREFORE, Dunne to es | 


authority delegated tothe Board of - |. 
Mine Operations Appeals by the 
. Secretary of the Interior (43 CFR 
4.1(4)) ITISORDERED that: 
1. The order of the Examiner is- 


ae March 10, 1970, IS MODI- | 


FIED. The penalty assessed for 
Notice No. 2 SRK is modified. tol 
fifty dollars ($50), and the penalty —- 
assessed for Notice No.1 JBismod- — 
ified to two hundred dollars ($200). See 
2. Valley Camp Coal Companyis 
“to. pay, on. or before October 81, — ~ 
1972, the amount: of two thousand a 
"dollars (82, 000). 7 


C. E. Romrs, J R., “Chairman. 


- Howarp J. ScHELEENBERG, J Ry: . 


_ Alternate Mu ember. 


a os was not negligent and the ceed ss : 


“1 as eee 
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a. Administrative. Procedure:. 


- APPEAL oF 1 ia HUBER 


“CORPORATION _ Pi “a 


- AVAILABILITY. OF. 


INFORM ATION* ~ a 


‘Information 


The withholding, Sandee! “Bi w 8. Ce: “gp52: 
(b)- (3),.(4) and-(9), of the classification i. 
of selected, oil reservoirs: as to their po- - 
tential. ‘fOr. secondary recovery by. swater- . 
flooding teehniques is. warranted, “where 

7 the classification is essentially a “Waltia- 


= ot which. is. ‘prohibited by. an’ ‘Act of Con-: 
gress, consists: of: geological and geophysi-. 
 &al information concerning . wells, | and 
where such disclosure would, in effect, re- | 
veal trade secrets and commercial or o , 


nancial information, 

| M-36849 _ 

| ees 18, 1908 
- OPINION BY SOLIGITOR 


. OFFICE OF THE SOLICTTOR 


ect 197 0 the eee ‘of Mines pub- | 
lished a report designated.as Infor-. 
mation: Circular. 8455. and: entitled: 
“Potential Oil Recovery by Water- 
_ flooding Reservoirs Being Produced 
by Primary Methods.” The circular, 
_ -which was. ‘prepared. by the. staff, 
Offices of Mineral: Resources, Bue 


 reau of Mines, presents information 


- pertaining to resource, primary re-. 
serve and potential. waterflood re-. 
serve. for 3 209, selected: reservoirs, 

oil-producing | 


contained. Im: OAL 
States, as: of January 1, 1968. In- 


cluded within the report are a prief 
Saale bstony. and outlook ; for z 
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eee te f 7 ‘i 
: Ee oi s: : 

se ae ; : ei om 
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oT) = ane 
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Ceeemeiiy a cach State me oe 


tables showing depth and. rate clas- 

- sification’ (prospect: class). of. pro: a 
duction, resources, and. reserves for. ; 
‘the selected reservoirs amenable.to 
_waterflooding in each. State, ‘The oe 
~ aames of. the. reservoirs, cwere. nob. ae 
disclosed. im. the report. 


On. June. 25, 1971, J. M. “Wither! 


Corporation of ‘Houston; Texas, 
wrote to the Chief, Bureau of Mines, .- 
- Mineral Supply. Field Office i in Dal- | 
las, Texas, that it. was desirous of... 
obtaining more detailed . informa- eee : 
tion. for oil reservoirs located i in-the 2s 
‘Southwest, and requested the names: es 
_of the. reservoirs, . initial oi in place,, 2 ee 
_ primary reserves, and potential sec- 
ondary reserves for the better pros- save 
pects. Huber also requested. as gen= 

eral. information the average poros- pe 
ity, permeability, and fnid. satura-.- 
tions, formation volume: factors and. _ 
viscosities, acre-feet. of pay, reser-;..- 
voir rock types, and possible source . 
Of. supply | water for the: reservoirs. Ss . 


included i in the study. ° 


On J uly 9, 1971 the Chief, Dallas a: 
Mineral Supply. Field Office, Bu- | 
“reau.of Mines, advised. Huber by 
letter that: of the. information. Tes 
quested only the names of the-res-. 
_ervoirs® considered could be. ‘made: 
available for’ the reason’ that ‘the. _ 
other data, were “mostly ‘obtained, 
from, private companies on. a. -confi-” a 
dential basis for publication i insum= ~~ 


mary form only.” He further stated’ 


that “even the ‘reservoir names ate 
on. individual sheets of paper. which 3 
~ also contain some of the proprietary. ae 
ae information ; therefore; the person”. 


9 LD. Nos. oad & i ae 


iar us copies ches reservoir name will: on 
~ have to be. unfamiliar with the 
petroleum industry in a technical. 


" sense.” The Chief suggested some 
_. service such as “Kelly Girl” be em- 


“a ployed to secure. the reservoir 


| names. 


7 Thereafter, 0 on ike 10, 1971, | 
- Huber wrote to the Chief, Barcaue 


of Mines, Intermountain Field Op- 


eration Center.in Denver, Colorado. 
reciting its request to the Chief of 
the Dallas Mineral Supply Field — 
_ .Office for the physical data and clas-. 
sification of the reservoirs and that 
. officer’s refusal to make such in- 
_. formation available to it. The letter: 
- stated in part that “Huber recog- 
nizes and respects the Bureau of | 
- Mines position and is making no re- 


quest: for privileged information.” 
Huber requested access to “physical 


_. data gathered from public sources 
and reservoir classifications deter- 
mined by Bureau of | Mines: per. % 


4 


ee ane 
Ina ‘letter Hnkod August 30, 1971 
-the Chief 


I ‘understand from your letter of. Au- 


we gust. 10 to me that Ken. Anderson. [Chief - 
i.) OE the Dallas Mineral Supply Field Office] 
ans tefused | access to these files on. the 

. grounds .that data collected from public | 


documents is. comingled with privileged 


| ; : and. confidential infor mation in the same 
file folder. To give access without first 
purging them of confidential material is - 


Chief cited in his letter P.L. 386, sec. 
4, (Section 4 of the Act of May 16, 
1910 (86 Stat. 369, 370), as amended 

(30 U.S.C. sec. 6)). 7 | 


out of the question. To assign technical 
_ Staff to review the files to sort out con- 


. - fidential data would certainly be nonpro- 
x ductive from. our viewpoint, particularly 


80 when we are unable to add to stat and 


| 7 the workload is heavy. 7 
‘The public information that we used. 


“DECISIONS. oF. THE ‘DEPARTMENT 


ie of the Intermountain, | 
- ‘Field Operation. aes Popups in 
. - “part that: 


oF ‘THE INTERIOR ts 


came. almost entirely from the ¢ annual pub. ak 


lication of the International Oil: Seouts, 


This source, coupled with the names of _ 


the reservoirs: considered as suggested in 
Ken ‘Anderson's. letter of. July 9, should | 
prove helpful to you. The International 


«Oil Scouts’ reports can be found i in . several : 


Houston libraries. - 


In response to the aoe letter ne 
Huber wrote on September 3, 1971, 

that in addition to the names ee ne 

reservoirs considered in the study | 

it would also like to have the reser-" 


voir classifications, which it did not 
regard’ as privileged information 


. and would require little, if any, tech- te, | 
nical staff to gather. Huber offered - 


to employ “Kelly. Girl” service:to 
gather the naines and classifications, — 
“in order.:that Bureau of Mines 


- confidential information not be 
breached.” = | 


| ‘By letter of Séetsiuber 8, 197 ithe 
Chief, Intermountain Field. Opera- 
tion Center, denied Huber’s request 


for the. Burean’s classification of the | 
- reservoirs, stating i in ‘part: og 


We cannot give you the individual val- . 
uations made on-these reservoirs because _ 
as we previously: told you they are based 


. not. -only on published information but 
os. also. on information given to us in confi- 
— dence by. company. officials: and others who 
possessed” private information: We must 
respect: the’ ‘conditions’ under: which this 
: inforniation was: given. | aa : 


As’ an additional grounds for de- i 


_nying access to the classification of 
the reservoirs by the Bureau, the 


Thereafter, pursuant to 43: CER is 
2.2, » Huber cael to the Solicitor. | 


Z he LD. nia 
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By lettar of October 1 13, 197 1 Huber 

agreed with a preliminary analysis 

of the appeal by the Deputy Solici- | 
tor that the only issue on appeal is. 


a the availability to Huber of the Bu- 


reau of Mines’ classification of the | 
reservoirs considered in compiling 


Information Circular 8455. 


The text of Information Circular : 


8455, on pages 3 and 4, describes the 


classifications of the reservoirs as 


; follows: 


“Because ome ‘oil accumulations. are 
'. more amenable to recovery 
ter-injection, operations than others, each. 
selected oil reservoir Was: classified and 






yy: class. Class definitions are 


tional oil recovery from initiation of wa- 


ter-injection’ operation to estimated ulti-_ 
mate primary recovery. In each case, es- 
timated recovery is that obtained by the 
use of present technology under current — 
economic and operating conditions. In this 


report, reservoir classifications are— 


Class 1—Those reservoirs where esti- 


mated: oil recovery resulting from water 
injection is more than two-thirds of ul- 
. ‘imhary | oil recovery: 







of ultimate primary oil recovery. 


QOlass 8—Those reservoirs where esti- : 
mated: Oil recovery from water. injection. 
is less than one-third of ultimate primary 


oil recovery. 


The Santis enon itilized 
by the Bureau of Mines personnel 
- in-arriving at the classification of 


the reservoirs are described on 


| page 4 of. Information serie 


| 8455 as: follows: 


Bureau. of Mines personnel in various 


field offices selected and classified reser-— 
voirs and estimated the oil resources and . 


from wa- 


; pased’ “Sypen the’ ratio of estimated addi- 


i Those. reservoirs: where esti: 
mated oil recovery resulting from water 
| injection. is from one-third to two-thirds 


reserves. seuss aad primary reserve oe 
estimates for the selected. reservoirs were 
made from analyses. of Tate-cumulative <. 


and rate-time decline curves, production- 


reserve ratios, and volumetric caleula- 
tions. In some instances operators supy > 
plied information for. specific: reservoirs. oe 
Whenever data for a specific. reservoir. -. 
were » not available, average, values | ifor- Se 
fluid -and rock characteristics obtained” : 


for reservoirs in the same formation and _ 


| geographic” area were used. Primary: xe 7 
-eovery factors were derived from data. — 


published by Arps and Roberts and Beal. - 


Results obtained from water-injection 
projects were used for estimating poten- 
_ tial waterflood eserves for the selected. 2 
reservoirs, It. was: assumed. that. recovery.’ | 
from water injection in ‘the selected res: F 
ervoirs would be. comparable ‘to results. 
| obtained. from | previously: waterflooded — 
reservoirs having Similar characteristics, ee 


On page four the authors. ac- 

_ knowledge use of information from 
publications of the American Pe- 
troleum Institute, the Interstate Oir 

~ Compact Commission, the American 

Institute of Mining, Metallurgical, oe. 

and Petroleum Engineers, the Inter- 


national Oil Scouts Association, the 


Conservation Committee of Califor- 


nia Oil Producers, reports by ‘State : 


geological surveys and State oil and an 


gas agencies, and “privileged in: | 


-Tormation supplied by personnel. of Kans 
‘various oil companies. ae? on? 


3 “ 





“1 The authors: ana publications: referred to x i 


are listed on page 28 of-the Report as’: tay Pe 


“Arps, J. J., and T. G. Roberts.-The Effect ‘of 7 


the Relative. Permeability 


Ratio, ‘the Of)? 


Gravity, and the Solution Gas-Oil Ratio on. . i 
the Primary Recovery From a Depletion Type... 
~AIME vy. 204, . 1805, Bp. 


Reservoir, Trans. 


120-127. os 


_ (by “Beal, Carlton. The. Viscosity of Air, bare 
“Water, Natural Gas, Crude Oil-andIts Asso- 
Ciated Gases at Oil Field Temperatures and — 
_ Pressures, Trans, AIMH, vy. 165, 1946, Dp. | 
94-115,” | a 


- DECISIONS 


eo Ti is s chas. cee that, ae classifiea: | 
oe tions are scientific conclusions by the: = 
yaa authors as to the probable degree | of 
_ oil recovery which might be ex- 
te pected through utilization of the 


’, water-injection method of second- 


“ary recovery in the selected reser-_ 
_-voirs, based upon raw data in pub-— 
a lished form from various sources or. 
obtained from oil companies. The — 
a data obtained from .oil companies, 


- which: relates to ‘past production, 


well logs and other geophysical or = 
f geological information is not gen-. 


e erally available to the. public. 


Under 5 U.S.C. sec. 552, popu- 
larly known as the Public Informa- 


| a tion Act: 


eo each: ‘agency, on sie for iden- 
tifiable records made in. accordance with: - 


‘published rules * * * shall make. the 


: : records promptly available to any person, 
: ae oe oe ges ; 


| ee ie eosers fall within o one mE | 
. the exceptions stated in. subsection 


| oe (>) of that section. 


ae _ The third, fourth, and. a ex- 
a7 ceptions of subsection. b). read as 
a * follows:. . | | 


28)" specifically. exempted from disclo- 


7 sure by statute ; “ 
ee (4). trade secrets and eoninercial or 
vet financial ‘information obtained from a_ 


a person and privileged or confidential ; 


-(9y geological and geophysical infore | 


. mation and. data,. including ane con- 


fA a, cerning wells. 


= - Section 4 of. the Ak of May 16, : 
ee 1910, ‘as amended by the Act of Feb- 
- yuary 25,1918 (87 Stat. 681, 682), 

80 TS, C. sec. 6, ee in Boe 


ES tinent part: 


or. THE ‘DEPARTMENT. 


vestigations 
‘neither. the director. nor. .any : member of. 
the Bureau of Mines shall have any ° acs 
interest . in any. mine or the ‘products of —_— 
any mine under investigation, ** * or. ~ 
issue any report as to. the valuation or: 


~ yate Mineral property ; 


| Ment, — 
| resource and that. section 4 of the | 


OF THE INTE RIOR 


— . 


‘See. m In 2 domauctiny 4 inquiries and in- , Re: 
this Act © 


authorized | by — 


the management of any: mine or other pri- 
os - om 


Section 2-of the Act’ of: May 16, . 
1910 was amended: by this same Act 


of February 25,1913 (30 U.S.C. see, 
8) to read in pertinent part: > 


Sec. 2. That it: shall’ be ‘the ae 


and duty of the Bureau of Mines -*0* 
to conduct inquiries and. scientific and | 


technologic investig ations concerning, 


mining, and. the preparation, treatment,.. ~*~. 
. and utilization of mineral. substances __ 
a with a view. to. improving health con-_ - 


ditions and increasing. safety,. efficiency, 


economic development, and conserving re- | 
SOUrces: through the prevention of waste __ 


in the mining, quarrying,. metallurgical, 


and other. mineral industries ;. hs OF ae 


There can be no ‘question that the: : 
study reported — in Information — 
Circular 8455 was a ‘scientific i inves- — 


tigation. of. a mineral..substance 
undertaken. with: a view to improv- 


ing efficiency, | economic develop- 
and | ‘conservation of | the. 


Act of May. 16, 1910, as amended, 
prohibits the issuance of any “report 


as to-the valuation * * * of *:°*.* — 
private mineral property” resulting | 


from the investigation. 

~ Although the term “valuation” ; 1s 
not defined in the Act, I have no dif- 
ficulty in ‘concluding that’ classifica-— 
tion of the selected reservoirs as’ 


good or poor prospects for second- 
ary recovery by water-inj jection i is a 
valuation as:-that: term “is: normally 


Mace : Oraa 


a ED. ee a 


hn aoe ‘ig ‘Aceordingy;3 in my judgment, 
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a disclosure of the classifications in- 


-. “volved is prohibited by statute and, 
therefore, falls within the third ex- — 


| emption in subsection (b) of 5 


U.S.C. sec. 552. 


-. ‘ ‘With respect to the foucth and 
as ‘ninth exemptions under 5 U.S.C. 


sec. 552(b), in Appeals of Freeport 


Sulphur Company and Texas Gulf 


Sulphur Company, Availability of 
information, Solicitor’s Opinion, 


'- -M-36779 (November 17, 1969), 
: which involved the deal. of. re- 


source value estimates made by the 
_-Government of certain tracts of the 


- Outer Continental Shelf adjacent to — 
the State of Louisiana offered for . 


bid for sulphur leases, it was held 
that the resource value estimates did 
‘not come within the fourth or ninth 
exemptions of 5 U.S.C. sec. 552(b) 
‘and that withholding the Govern- 


ment’s estimates therefore was un-. 


‘warranted, even though confidential 
information consisting of geological 


and geophysical information and . source value estimates involved in — 


_- data concerning wells, furnished by 
_..lessees-of the Government. were 

taken into account in arriving’ at the 
estimates. In concluding that the 
7 “estimated ‘values were not exempt 
under exemption four of 5 U.S.C. 
sec. 552(b) we pointed out: 


It is my understanding that in formu- 


- lating the resource value estimates, the . 


Bureau of Land Masset and the 





2.4 “valuation” is defined in WEBSTER’S 
' NEW INTERNATIONAL DICTIONARY, SEC- 
_ OND. ADDITION. (UNABRIDGED) as “esti- 
mation, usually personal estimation, as of the 
merit,- standing, or character, of something ; 
’ Judgment ‘of value or relative values; * * *,” 


Geological Survey. mane use ‘of “ont i. 


. dential information. obtained from. Gov-. ae 
ernment lessees... However, the’ estimated oe 
values attributed to the various tracts. — 
were not obtained from : persons. outside. 
the Government ; they were made. by ems | hee 


ployees of the Government. 


In other words, the fact that the = 7 

estimates themselves were gener- _ 
ated within Government and. not. 
obtained from outside sources placed nae 
them outside the scope of the fourth 

exemption.® Thus, the reasoning of 
the Chief, Intertnountain Field Op- 


erations Center, and. Chief, Dallas. 


Mineral Supply Field Office, that. -— 
Huber, must be denied access to. the 
classifications because they are based 
upon confidential information isnot 
a valid reason, in. itself, for with: _ 


holding the information’ requested” - 


In view of our holding i in. the. F'ree- ae 


port Sulphur and. Teaas Ace Sul- lead 


phur appeals. - 
‘I believe, however, that tie oe 2 
voir classifications in this case are’ 


clearly distinguishable from the re- 


the Freeport Sulphur and. Bk owas * 


Gulf Sulphur cases. The resource» 
value estimates in those cases con-  ~ 
cerned evaluations relating to areas 
on the Outer. Continental Shelf — 
_ being leased by the Government as 


3 See: 
Veterans Administration, 301 F. Supp. 796. 


(D.C. N.¥. 1969), wherein the Court held that) 
raw scores, scoring schemes, and quality point ae 
scores of hearing aids tested by the: Veterans oo . 
_ Administration were not information, obtained. 
from outside the Government and would. not 
be exempted from disclosure under 5 U.S.C. — 
sec. 552(b) (4). Appeal by plaintiff dismissed 
as moot by the U.S. Court of Appeals in Oon- © 
sumers Union of U.S., Inc. y. Veterans. Ae fe 
‘ministration, 436 F. 2d 1368 hed ‘Cir. spades 


Consumer's Union of OSs a gee 
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- distinguished from: resource sli: 
tions of areas.under private control. 
Furthermore, i in the Freeport | Sul-- 
_. phur and Texas Gulf Sulphur cases 
the disclosure of the resource value 


estimates did not reveal “trade se- 


 -erets and commercial or financial 
information obtained from a person 


and privileged or confidential” nor 
were such estimates “geological and 


; - geophysical information and data, 
- including maps, concerning wells.” 


In this case I am advised by the 
Bureau of Mines that by disclosure 
‘of the reservoir, classifications of 
identified reservoirs, individuals 
knowledgeable in the field could as- 
certain the upper, lower or both 
upper and lower potential water- 
‘load reserve for each reservoir. This 
“reserve could be translated into dol- 


- lar value. Also, in some cases, reser- 


‘yoir classifications could be used by 
4 individuals. knowledgeable in the 
field to identify cumulative produc- 
tion, primary reserve, potential 


“waterload reserve and remaining 


oil-in-place. Such information con- 
‘stitutes trade secrets and commer- 
cial, or financial information. Also, 
‘the reservoir classifications in this 
case are clearly geological evalua- 


_. tions and data concerning wells. 


~ In the circumstances, itis my view 
‘that the reservoir classifications for 
the individual reservoirs studied in 


connection: with Bureau of Mines 
feo ‘Information Circular 8455 consti-_ 
tute geological and. geophysical in- 
formation. and data concerning 
- wells within the ninth exemption 


: and. that disclosure of such classifi- 


~ cation would, in effect, disclose trade. 
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Manufacturing 


118. TD. 


: secreia ane seer or financial — 
information of the oil companies 
| holding an interest in the individual 
reservoirs within the fourthexemp- 
tion, and— that such classification | 
~ should not be made available tothe 


eppclant and the public. 9 | 
‘Mitchell Melich, Solicitor. 
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8 IBLA 21 Decided October 6, 1972 
Appeal from decision of Anchorage, 


Alaska, state office, Bureau of Land 


Management, which rejected trade 
and. manufacturing 
: application. 


site purchase 


Affirmed. 


Alaska: Generaily—Alaska:: Posses- 
sory Rights—Alaska: Trade and 


Manufacturing Sites—Statutory Con- - 


struction : Generally 


The ‘Act of April 29, 1950, ‘requiring the 
‘filing of a notice of location or. a pur- 
chase application before an occupant of 


a trade and manufacturing site can be 
given credit for his occupancy, does not 
work .an unlawful forfeiture of an oc- 


- cupancy right. 


Alaska: Generally—Alaska:: Possés- 


sory Rights—Alaska: Trade and. 
Sites—Withdrawals. 
and Reservations: Generally | 


A claimant’s’ oceupany of a- trade ‘and 
manufacturing site prior to a withdrawal 
does not establish a “valid existing right” 
excepted by. the withdrawal where credit 


for his occupany prior to the withdrawal 


cannot be given under the Act of April 29, 


1950, because the claimant did not flea 


“notice of location. or purchase applica- ia 
~ tion PHOE to. the withdrawal. . 


: Alaska: 


es 6361 aa -KENNECOTT 


* ‘Gonveyantes: ‘Generally—Public 


a Lands: Disposals of: Generally — 


: Private agreements do not. control ithe 
. disposition of federal public land: Rights a 


“ato federal lands must be gained by com- 


pliance with the governing federal public 


land laws. 


Generally—Alaska: Puitee. 
— sory Rights—Alaska: Trade and Man- 


| ‘ufacturing. -Sites—Conveyances: | 


Generally — 


‘ Any right under a ores. of: ‘geation. re 


a quired by the Act of April 29, 1950, is 


_ personal to the claimant filing the notice. 
A transferee of the claimant’s pOSSessory 


‘interest in a. trade and manufacturing 


“site cannot claim under his. transferor’s 


- notice to avoid the effect. of a withdrawal 
; where the transferee had not. filed his. : 
own notice or purchase application prior : 


. to the withdrawal. 


APPEARANCES: Eugene F. r. Wiles, 
_. Esq., of Delaney, Wiles,. Moore, Hayes 
& Reitman, Inc., Anchorage, Alaska, 


| for pupehaue. 


OPINION BY 
MRS. THOMPSON 
_INTERI OR BOARD. OF 
— “LAND APPEALS | 


Kennecott. Copper seperation, 


a hereinafter termed Kennecott, has 
_ appealed from a decision of the 


-. Alaska state office, Bureau of Land | 
Management, dated August, 13, 


1970, which rejected its. application 
to purchase a trade and manufac- 


turing site, F-034646, on the Kobuk 
River, Alaska, for fis reason the : 


lands were withdrawn. 


ie Kennecott’s application: described : 
the same land as that i in a notice of | 


- location and settlement for : a trade 


and manufacturing site filed by: 


“ing public lands in *-* # 


‘COPPER: ‘CORPORATION Pe es 
October 6, ‘1972 . hae : 
Toras A. ee on : Fal: 6, 1965, - 
and identified the claim by Pace 8 ts 
serial number F-034646. Kennecott - 
also submitted a _quit-claim deed 
dated July: 10, 1965, to it from — 
“Packer conveying all interest which | 


he had “if any,” and all interest. 


_ which he might thereafter acquire 
in the land described inthe trade . 
and menatachirins, site notice — | 
location. 


The Bureau’s office held that re “ 


necott did not obtain any. rights: _ 
under the location notice which 
Packer had filed, and that the land — 
_was withdrawn from appropriation. . 


and. disposition by, Public Land | 
Order No. 4582 prior to the time © 
(July 6, 1970), Kennecott filed its — 


‘ application to purchase. Therefore, : 


it rejected the application. 


The issues in this case ‘relate to e 
the effect of the withdrawal and the — 
pertinent. statutes involved here. a 
‘Public Land Order No. 4582, 34 
E.R. 1025 (J apuery 28, 1969); with- ot 
drew : a 


- Subject 6 valid srinine righta’* te 


all public lands in Alaska * * * from all. = 
forms of appropriation. and. disposition — 
under the public land laws -* * * forthe — 
determination’ and ‘protection of the — 


rights of the native Aleuts, peas ce 

Indians of Alaska. * * * : Baie 
Under section 10 of he Ree of -* 

May 14, 1898, as amended, 43: US.C. 


‘Sec, 687a (1970), not more: than 80. 
acres of land i in Alaska can be pur- tf 
chased by one: 7 re ae 


% x * in the possession of atid occupy: - 


faith for the. purposes of trade, manu-- 


; facture, or other productive industry, oo 


= 8 upon submission of. proof that said : = 


Alaska in good . 


a avea Jembtates: “niprovenients: i: “tne 
eee: claimant and is needed in the prosecution. 
a ‘guch_ trade, - manufacture, « or other 

Wages productive industry. Sm, ‘ 
The A'ct was amended ee Seon 
 B of the Act of April 29, 1950, 43° 
“U.S.C. sec. 687a-1 (197 0), requiring | 
a notice of occupancy to be filed 1 m 
» «land office within 90 days from ini-- 
tiation. of. the claim. It. then Leas 
— vides: 


_» withdrawal as a 
right.” If we assume, arguendo, 
that Kennecott’s. s- occupancy: of the 
tract was in compliance with the 
| trade and manufacturing site law, 


| DECISIONS: OF THE 


ee a unless such notice is filed in 
| ‘the proper district land office within the 
time - prescribed the claimant shall not 
Pe be given. eredit for. the occupancy main- 
he tained in. the claim prior to the filing of 

. (1) a ‘notice of the claim in the proper 
district. land office, or. (2) an application 

Be ee purchase, whichever is earlier. Appli- 
» ‘€ation to purchase claims, along with the 
us required proof or showing, must be filed 


within five years after the filing of the 


-_ notice of claim under this section. 


Kennecott never filed a notice of 
location and its purchase applica- 


- tion was filed approximately a year 
~~ anda half. after the withdrawal. 
oe Nevertheless, it contends that it has 

_ occupied the site since 1965 thereby 


initiating valid rights under the 


| trade and manufacturing site law 
> which could not ‘be affected by the 


withdrawal. It contends that the site 
was excepted by the language of the 


can that, occupancy be considered as 


_, @ “valid, existing right” within the 
o meaninz of the withdrawal in light 
~ of the language of section 5 of the. 
me Act of April 29, 1950, quoted above? 
se contends that the Act ; 


DEPARTMENT 


“valid existing | 


‘OF THE INTERIOR 


of April 29, 1950, ‘does not affect its - a 
rights. i and ‘bases this conten- = 
tion on:two major. arguments. ‘The | 


first: argument is an. interpretation 


of the Act of April 29, 1950, so as ~ 
. not to take away any rights a claim- — 


ant may have had by virtue of occu- 


pany of public land. The second, al- 

ternative, argument, is to the effect 
that Kennecott, by purchasing 
‘Packer’s possessory interest in the 


claim, should be allowed to receive — 


credit for Packer’s prior location 


notice and be allowed to purchase © 


the land under such. notice. 


With respect to the. first argu- 


oene appellant contends that the 


inter pretation of the Act of 
April 29, 1950, to deny its applica- 
tion, as reached below, is contrary | 
to. previous holdings of this De- 


partment. It cites the decision of | 
James, Morris, 47 LL.D. 326 (1920), 


as upholding the validity of a ‘set-. 
tlement claim over a withdrawal 
even though the law in that case, 
section 3 of the Act of May 14,1880 | 
(21-Stat. 140, 141),.48 U.S.C. sec. | 


166 (1970), eequired a claim to be 


made of record within a time period, 
and it allegedly was not. The Mor- 
ris case is distinguishable from our - 
case. In that case, it was determined 


that the claimant had filed an appli- 
cation within the time required, 
albeit he withdrew it and filed a 

different application which the de- 
cision stated could have been treated — 
aS an amended application. More _ 
importantly, however, the terms of 


the withdrawal and the Act. pre- ra 
scribing t the recordation of the claim 
are couched. in terms far ete | 


0. I De fe as 


| ey. a8 


a, 
ae 


: i “Brom! those | in. “this case. The with- 
ee _ drawal expressly excepted settle-. 
ment claims, and the Act of May 14, 


: : 1880, expressly allowed a homestead 
settler— ae 


oR the ‘same time to , file his home- 
stead application and perfect his original 
- entry in the United States Land Office as 
allowed on May 14, 1880, to ‘settlers under 


Se , the then existing pr eemption laws to put 
a their claims on record, and his right shall | 
eo relate back to the date of settlement, the - 


, ‘same ag if he settled under such pre- 


“i ., emption laws. 


: In | our case, the ihe did 
not éxpressly. except occupancy or 
settlement rights, but “valid exist- 
ing rights.” 1 The Act of April 29, 


7 1950, enacted: thirty years after Mor- 


ris, expr essly provides a sanction 
_ that no credit will be given for 
_ the. occupancy “maintained in the 


claim prior to the filing of (1) a 


notice of the claim * # * , or (2) an 
_ application to purchase, whichever 
is earlier.” In view of these differ- 
ences, the Morris case has no prece- 
dential significance. - Of. United 
States vy. Hurlburt, 72 F.2d 427 
(10th Cir. 1934), involving the same 
language of withdrawal “and stat- 
utes as in the Morris case, empha- 


sizing that unsurveyed land could. 


be withdrawn by the Government 
7 although. it was occupied by a set- 


~ tler, but that the settler’s rights de- — 
pended upon the language of the. 


_ withdrawal and his compliance with 
the law. See also, Russian-American 
_ ~ Packing Co. v. United. States, 199 

i US. 570 (1905), holding that the 


tag. shown infra, even if the withdrawal 


Em excepted. accupancy Or settlement rights, the 
. terms of the Act of April 29,.1950, control. 


KENNECOTT. COPPER: CORPORATION - 
October 6, 1972 ; a 


United States. may. at tee land: = 


‘from entry ‘and sale even though ib x 
may defeat an’ inchoate right ofa 
settler, as the mere occupancy ‘of 
land does not create.a vested right ~~ 
against the United States. Asstated | - 


by the Court, at 575, “* * * the ~ 
mere settlement upon public lands... . 


without taking same steps required a 
_by law to initiate the settler’s right fe 
thereto, 1s wholly inoperative as” 


against the United States.” ~~ Bs 
Appellant also contends that an . 
interpretation of the 


rights will be lost by the failure to. 


file a location notice or application. of 
to purchase, would be contrary to. 


the general rule of law that forfeit- 


ures are not favored. It asserts that. | 
the legislative history. of the “Act... 
shows that it -was passed. merely ce 
to provide the Government with in- 
formation needed in the administra~ ba 
tion of public lands and was uot. _ 
passed “te work a forfeittre ‘on. 
prior valid ict Tights of : : 


claimants.” 2s 
It is true that the Act of ‘Apr il 29, 
1950, as discussed — 


lands. Obviously this purpose would ‘> | 


not be met if a claimant could pre-. 
sent his application to purchase long 
after a withdrawal had been in ef- — 
fect. claiming his occupancy pre- - 


cluded the withdrawal from being” : 


Act. of 7 
April 29, 1950, that prior. possessory” | 


in, Anne ve . 

Hestnes, A-27096 (June 27, 1900 eo 
and Loran John Whittington and 
Chester H. Cone, A-28823 © (Aue 
gust 18, 1961), cited by appellant, 
had the primary purpose of provid- — 
ing this Department with informa= Po 
tion concerning claims to public. : 


- 640, DE CISIONS oF THE 


“effective even dee sie co gave no- 
- notice to the. Bureau, as ‘required. 
_. A literal. reading and application of 


the language of the Act of April 29, 
1950, comports with. the legislative 


purpose of the Act rather thansome r 
_ forced interpretation which, in ef- 
. fect, would obviate any filing of a 


notice of location or purchase appli- 
cation ‘prior to a withdrawal of the 
land. 7 | 2 
Furthermore, oe is no ieee to 


the “appellant's contention that the 
_. Bureau’s interpretation of the Act — 
a works: an unlawful forfeiture on its 


“prior valid possessory rights.’ ” The 
; ‘Act was passed years before appel- 


. . lant’s alleged occupancy of the site 
~~ began. The provisions of the Act in 


: amending the Trade and Manufac- 


i os turing Site Act. established certain 


conditions and requirements where- 
- by the United States would recog- 


Mize occupancy for trade and 
- manufacturing site purposes. The 
_ failure of the appellant. to meet 
_. these conditions brought into opera-. 
tion the consequences of the lack of 
. fulfillment of the condition, tie. 

~ that occupancy prior to the filing of 


a notice of location or application 


~ to purchase could not be considered. 
See Albert L. Scepurek, A~28798° 
‘(March 27, 1962). As stated in 


Iches v. Underwood, et al., 141 F.2d 
546, 548 (D.C. Cir. 1944), “TtThe 


Government may dispense its 


bounty on such terms as it sees fit.” 


See also Lutzenhiser v. Udalt, 432, é 


F.2d 328, 331 (9th Cir. 1970). 


- The ‘Act of April 29, 1950, is also_ 


~ akin to recording statutes prescrib- 


DEPARTMENT OF THE INTERIOR, 


enforcing rights. 

affecting existing property. rights 
are not considered as working un- + 
lawful forfeitures upon the existing 


ing ‘statutes’ of imitations for : ns a 
statutes oe eae 


Such. 


rights where they allow time for — 


| compliance. They have been upheld 


as constitutional by the Supreme 


~ Court. See, ¢.g., Vance v. Vanee, 108 - 


U.S. 514 (1888). See also John: Mar- - 


tin Pearson, 40 LD. 523 (1963), 


denying a protest by a conflicting . 


claimant in Alaska to a headquar- .~ 


ters site on the ground the protestant 
failed to bring a quiet title action — 


- ina court of competent jurisdiction 


as required by section 10.of the Act : 
of May 14, 1898, 30 Stat. 413, 414, 


and holding that he, therefore, lost 


whatever rights to the site he might © 
otherwise have had. Compare | the © 


requirements of the Scrip Recorda-_ - : 
tion Act of 1955, 69 Stat. 534, 43 — 


U.S.C. sec. 274 note (1970), which 


_ provided that existing scrip and se- 


lection claims had to be recorded | 


in this Department or they would — | 
not be accepted as a basis for the _ 


acquisition of land. If the scrip 


- documents are filed after the time — 
prescribed, this Department has fol-_ 
lowed the Congressional mandate 
‘and refused to recognize any rights 

+o public lands thereunder. HM. B. 


Waldron, A-28703 (January 31, 


1962); Patricia R. Williams,. 7a 


98160 (February 2, 1960). In Udall 
vy. Battle M junta Company, 385 
F.2d 90 (9th Cir. 1967), cert. denied, 
390 U.S. 957, the Court discussed 


the Scrip Recordation Act, aye 
at. D0y: 9 


[73 LD. a 


i gare 


Co ee * Congress’ S principal purpose was 


to secure information. In the absence of - 


Clear expression we cannot conclude that 


co at intended, on the basis of information 


yet. to be disclosed, to obligate itself in 


te any fashion beyond its already ones . 


| ‘commitments. 


‘here. 
“We Condlude a we must low 


ae ‘the mandate expressed in the Act of 


_ April 29,1950, not to give any credit 
- for the occupancy of the appellant 


prior to the time it filed its purchase 


application. Therefore, its occu- 
. pancy of the tract prior to the 


_ withdrawal cannot be considered a 


“valid existing right” excepting the 


tract from the withdrawal. Russian-— 
és American Packing Co. Vv. United 


oe S tates, Supra. 


| We must. also reject appellant's 2 
2 alternative argument that as the 


“transferee of Packer’s possessory 
interest in the land, it should be 


allowed to receive credit for Pack- 


ers location notice. It cites Carroll 
—-y. Price, et al., 81 F. 187 (D. Alas. 


1896), as suthority for the proposi- 


tion that possessory rights in fed- 
eral lands may be conveyed from 


| one person. to another. It argues that 
under that ruling the conveyance . 


included all of the rights to the land 
including. the right to claim the no- 


 tice.of location and settlement. That 


transfer of possessory interests in 
federal lands and improvements 
thereon as between private parties 


‘may be made and recognized In 


court determinations of the posses- 
sory rights of such parties between 
themselves is not questioned. Car- 
~ voll vy. Price; however, does’ not 
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This: rationale seems pertinent 


acquired ag 


support any. ena that t trans. | 
fers between private parties control . 
the disposition of public land from 
the United States. They do not. The 


‘Supreme Court in Z'a ‘pey Vv. Mad- 


sen, 178 U.S, 215, 221 (1900) 5 has. 
sald: a 


#4 % notwithstanding t this recognition ' 
of the rights of individual occupants: as- 
against all other individuals, it has been 
untformly held that no rights are thus 
page _ the © eae 
States. * * * 00 | | 


‘That opinion oes on. ules state ee 


rights to federal lands must. be 
gained by compliance with the gov- : 


erning federal laws. Where, as in 


that case, the law required a decla- : 


ration of a right under the preemp- 


tion laws to be filed in a latid® office, - 


a Claimant’s mere settlement'o on land | 
- without the filmg of such a declara- 


tion, was not sufficient to. defeat a a 
subsequent grant of the land. 
Any right under a notice of tees ; 


tion required by the Act of April 29, . 


1950, is personal to the party filing ; 
the notice: In it the claimant must. 
certify, under penalty of Jaw for. 


making false statements, to. the 


truthfulness of the statements made. 
therein. The statements required in- — 
clude information which ‘would 

show whether a claimant i is qualified | 


under the law to acquire the site, - 


such as his citizenship and majority. - 
The notice also asks the date “settle-. 
eee or occupancy was made by — 


you.” Packer’s notice of location did . 
not show that the notice was being 


made in behalf of anyone other than ~ 


himself. No other person is entitled 


to any rights under that notice: of * 


» DECISIONS OF: rer 


“location. as i was ae sonal to Pack- : 


‘er. ‘Therefore, Kennecott can claim * 


“no rights by virtue of Packer's 


e notice! 


We note that a notice Gi location 


: ‘is not by itself sufficient to. except 
: Jand from a withdrawal, as it is the 


act of occupancy der the perti- 


nent law which creates the rights. 
Vernard FE. Jones, 76 T.D. 183, 186 
(1969). 


‘Since, however, as ruled 


: above, Kennecott’s occupancy of the 


tract prior to the filing of its pur- 
~ chase. application may not be con- 
sidered, it was proper to reject its 


; application filed when the land was 


withdrawn? 3 
Accordingly, aan to the « au- 


alors delegated to the Board of 


Land.Appeals by the Secretary of 


the Interior, 43 CFR 4.1 (1972), the 


= appealed from i is affirmed. 


«Se OAN B. Tuomesoy, u emiber 


: Wee CONCUR: - | | 
se Epwarp Ww. Some, I Mu cap er. 
= ‘Frupericx FisaMan, M ember. 


-2 Phis. ruling: pertains to transferees and — 
: apdigniées of a.claim, but is not to be con- 


‘sidered as a ruling on the rights of the heirs 


_ ofan entryman.. 


3 We note further that the plat of the. trade 


a and manufacturing site: submitted by appellant 
= ‘in. support © -of its application to purehase 
depicts an. area within the site identified as 
“Native Cemetery.” Public Land Order No. 
“21TH, ‘dated August 3, 1960 (25 F.R: 


7533), 


“withdrew public lands used for native ceme- 


’ ‘teries from - -appropriation under the public 


Jand laws. The extent of any such conflict may 


- not be ‘determined from the record, and need 
. not in view of our conclusion reached above. 


‘However, such a. determination would be 


~-mecessary before any disposal of the land: 


‘could be made. The Alaska Native Claims 


43 ‘Settlement Act of December 18, 1971, 85 Stat. - 


688, terminated Public Land Order No. 4582, 


as modified, but does not affect our disposition 
Sa of this pureheee application, 


DEPARTMENT OF mas INTERIOR 


‘M-36866 | 


‘To: 


Sunsrcr:: 


er) LD. 


APPLICABILITY OF THE MINERAL me 
‘LEASING ACT TO. DEPOSITS ORs. 


BENTONITE 


Mineral Leasing Act: Applicability | 


Where there is no deter mination that ben- _ 


tonite is a silicate of sodium or any other, 
mineral subject to the Mineral Leasing = _ 
Act, as @mended and supplemented (30 | 


U.S.C. secs. 181-287), bentonite will not. 
be made subject to that statute but will 
continue to be subject to disposition under | 
the statute to which it has hitherto been 
subject. 


Mining Claims: aia | : a 


Any mineral deposit subject. to location 


under the Mining Law (30. U.S.C. secs, 
21-54) will continue to be subject to dis- 
position under: that statute until that | 
statute is amended or the depositismade 
subject to disposition under some other - 


statute. A determination that a mineral, _ 
previously locatable, is leasable will not 
affect the validity of claims located for 


that mineral when it was legally locata- — 


ble. , seh ee, 
November 7, 1972. 
BRANCH OF MINERALS | 

‘Direcror, Bureau or Lanp 
- MANAGEMENT. : 


eee eee OF THE. 
- Minerat Leastne Act To os 
Ivs oF BENTONITE. 


The question of whether benton- | 


‘ite is a mineral subject to the Min- 


eral Leasing Act of February 95, 
1920, as amended and sappleneniod 
(30 U.S.C. secs. 181-287), has been 


. before this office for a considerable 


period. No one has suggested that 


all bentonite is leasable under the 
- existing statute, but it has been 


suggested that beritonites may be 


APPLICABILITY OF: THE MINERAL: ‘LEASING ACT 
: «TO DEPOSITS OF BENTONITE. | 7 
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- duided into a bentonites and 
sodium bentonites. Sections 23 and — 
94 of the Mineral Leasing Act, as — 
amended (30 U.S. C. secs, 261-262), 
provide for the. issuance of pros- 


pecting permits and leases for 


“chlorides, sulphates, carbonates, 
borates, silicates, or nitrates of sodi- 
um.” ‘The question before. this office’ 
has revolved around the possibility. 


‘that some bentonite may: be a sili- 


cate of sodium. Whether or not any | 
bentonite is a. silicate of sodium is. | 
a technical question and outside the 
- scope of this office’s competence. If. 
- the technical experts of the Geolog- 
_ Yeal Survey determine that benton- 
ite of an identifiable type is a sili- 


cate of sodium, the legal. question 


could be easily solved. Such benton- 


ite would be leasable. 


- However, there has not been such | 

Ss determination by. the Geological: 
Survey. The memorandum of No- 

vember 11, 1971, from the Acting’ 
Director, Géological- Survey, indi-_ 

gates a ‘possibility: that some ben- 
tonite may contain a. silicate of sodi- 
um. That memorandum, explores. 
| possibilities instead of making posi- 
tive statements. It is evident from. 
the memorandum that the-Survey ' 
‘has not yet. determined ‘that any 
particular type of bentonite is a sili- 
cate of sodium. However; it is‘rec-. 
ognized. that some bentonite. does: 
contain sodium, and possible - meth- 
ods for. determining whether any. 
particular. bentonite is a silicate of. 


— sodium are described. 1B ‘interpret 


this memor andum as saying that it 
is possible that at some ‘future date 


phosphate, Gil, 


| some pa may. be determined ~ 
to be silicates of sodium, but I do. | 


not find i in the memorandum such: Be. 


| positive statement that any particu-. | 

lar bentonite is a silicate of sodium. 
as to support a determination by the 

 Solicitor’s Office that that particu- 
lar bentonite is leasable under sec: : 
tions 23 and 24. It would be highly a 
inappropriate for this office to es- 


say the role of mineralogists and to 
attempt to determine whether. some mn 
bentonite is a silicate of sodium. < — 

‘The. history of the nation’s mins. | 
eral laws may be succinctly: stated. 
All. minerals. (ie, all substances 
popularly recognized as minerals,’ - 
but not such. substances as-water 
which; although. technically a mins. : 
eral, is not popularly recognized as: 


one) ‘were originally subject to the — 


general mining law: of 1872. (30 | 


-U.S.C.. sees. 21-54). From time to - 
time various minerals have. been. re-:° 


moved from the scope of that statute. = 


-and .put under other statutes. A 


major excision fromthe mining law 


was the Mineral Leasing Act of F Feb-.. : 


ruary 25, 1920, which removed. coal, — 
gas, | oil shale, and. | 
sodium from the mining law. 


‘Whether a mineral: has been. 're-. 


moved from the mining law depends | 

upon the terms of the amendatory : 
statute, and it is my opinion that — 
the Department i is required to treat 


any mineral as‘subject to the mining — 


law until it has been determined to-: 
have been excluded from the scope: | 


of that statute and placed under — 


somé- other statute. Following that - 


| principle, Tt conclude that bentonite: 


a must still be ee as not subject. ; 
_to disposition. under the Mineral - 


Leasing Act. If at some future time 


technical experts in the Department — 
determine that bentonite (or some— 


type of. bentonite) 1s a silicate of 


‘sodium, a,different legal conclusion’ 


will probably be reached. Meanwhile 


ject to disposition under the same 
laws as in the past. | 


_ A mining claim, which j is validly 
located for bentonite at atime when — 


that mineral i is locatable, would con- 
| tmue to be valid as long as the min- 
ing ‘claimant maintained it in com- 


-pliaiice » with the Jaw. ‘Having been 
property: An. ‘the highest sense. of the 


word, an existing claim should not 
be. nullified because of a new inter- 
pretation of law by the Department. 
See Franco Western Ow Company, 
et al, (Supp.), 65. LD. 427 (1958), 
and the cases cited in that decision. 

However, although mining claims 
located for bentonite at any time 


before: a “new: “departmental | inter-— 
pretation is issued’ would ‘be‘‘pro- 


tected, it would be appropriate to 
encourage bentonite claimants to 


-seek patents in order to remove all : | 


doubt: as to their claims’ validity. 


-Freperick N. Frnovson, 


| Assistant Solicitor. 


ws .- APPEARANCES: ‘For the. Appellant, ao 
~My. Harold F. Blasky, Attorney at 


: APPEAL OF. GRANITE. CONSTRUC- 
TION. COMPANY 


| TBCA-B47-1-72, 


~ Decided N ovember 13, 1978 | 
Little, Jz, Department Counsel, Den- 


| Peer from. Contract: No, 14-06-D- 
6993, Specifications No. 
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“Rules of Practice: 
-missal—Contracts : ‘Performance or De- - 


bentonite should continue to: be sub- fault: ‘Suspension of Work—Contracts: 7 


DC-6805, | 


“Westlands Water r District Distribution a . 


System, Laterals 29, 30 and 31, San : 


Luis Unit, Central Valley Project, ao | | | 


reau of Reclamation. 


is ‘Dissaiaecd. -. 


apesins® | Dis: : 


Disputes and Remedies: Turisdiction— | 
Appropriations % 
A claim asserted under the Suspension ; 


of Work clause for costs arising out of 
a delay in performance of a construction 


‘contract caused by the exhaustion of 
available. funds: following : the Govern-- 


ments: ‘failure to appropriate additional e 


moneys: mecessary: to. enable a contractor - 
>. to complete the work prior to the ‘time 
established by the contract and the Presi- 


dent’s subsequent impounding of such — 


| funds, which resulted in the contractor's ~ 
election to stop work,. was dismissed as 


being outside’ the Board’s jurisdiction | 
since the contract provided that the Gov- 
ernment’s liability for work costing in 


excess ofa specified amount reserved and | 
: available ‘for. payment was ‘contingent - 
upon’ “further appropriations and’ reserva i - 
tion, and the President’s action was “a : 
| sovereign act taken to. halt inflation, 


néither of which is considered to be a | 
stoppage by actual or constructive direc- 
tion. of the contracting . officer in the ad- 
ministration of the: contract within the 


meaning. of the Suspension. of. Work i ee 


cla use. 


Law, Greenberg, Trayman, Harris, 
Cantor, Reiss & Blasky, Washington, | 
D.C. ; for the Government, Mr. John RB. 


ue Colorado... . 
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appropriate for the 


| “opnmbn: BY MR. KIMBALL 
~ INTERIOR BOARD OF 
CONTRACT APPEALS 


7 The Government has moved to 


_ dismiss this appeal as sounding in 
breach of contract and being outside 


| the Board’s jurisdiction, ‘The appeal 
~~ involves a claim for’ costs iIn- the 


. amount of $119,207.82 which the ap- 


| -pellant allegedly incurred as a re- 
sult of a delay in performance aris-: 
ing out of the Government’s failure. 


to: timely. appropriate and then to 


make available all the funds neces- 
sary to enable it to carry on the work 
in accordance with ‘its accelerated: 
schedule. ‘When the available funds 
appellant: 


exhausted, the 
construction. 


were 


stopped Relief is 


sought under the Suspension of 
Work clause* on the ground that. 
a constructive suspension occurred, : 


1 Clause 4A, sib rieeen to General Provi-. 
sions (Standard Form 23A, June 1964 Hdi-. 


tion ),-. pant “dl _which Teads - in. Ererenent 


part: Ma 
“4A, SUSPENSION or WORK 


(a) The Contracting Officer may. order the 
Contractor in writing to suspend, delay, or. 


interrupt all or any part of the work for such 


period of time as he may determine. to be | 
convenience ao the: 


Government. 


“(b) If the Te rrommanice of all: or. any part 
of. the. work: is,..for.an. unreasonable _period 


: of. time,: -suspended;, delayed, OF. ‘interrupted: by 


an act of ithe Contracting’ Officer’ in-the'admin-*. 
istration Of this. contract; or by. his. failure. to - 
act within the time specified in this. contract - 
(or if no time is specified, within. a reasonable - 


| time), an adjustment. shall be made for any 


increase in the -cost of: performance of this. 
~ contract. (excluding profit) necessarily caused: - 
by... such unreasonable suspension, delay, or - 
interruption and the ‘contract modified in- 


writing accordingly. However, no adjustment 
shall be made under this clause for. any suspen- 
gion, delay, or interruption to the extent (1) 

that performance would have. been SO sus- 


. pended, delayed, or interrupted by any other 


cause, including. the fault or negligence of the 
Contractor or (2) for. which an n-equitable ad- 
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able. 
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The Goverment however, main- : 
tains that the Suspension of Work | 


~ clause is inapplicable. In. its view, © 
a contractor is entitled to an ad- - 
. Justment under that clause only if 


performance is suspended, delaye ay. : 


or interrupted by an. act of the con- .— 
 tracting. officer: in the administira-. 
tion of the contract: The’ ‘Govern- 


ment asserts that performance. here 


was suspended by act of the con- — 
tractor, not the contracting officer, 
when funds were no longer avail-. eo 
able. It contends that the matter is 
governed by par. 12 (entitled F unds: | 
Available for Earnings), section b. 


of which. expressly provides, inter 


alia, that “the Government shall not — 


be liable for damages * * * on ac- 


count of delays: in Sea due to | 
“Jack of funds.” The Government’s . 


position is that, in any event, the’ 
suspension of work occurred as a, re- 


sult of action taken in its sovereign 


capacity for which it is not account- me 


‘The: parties appear to. be in pa 


sential agreement on.the facts, The a 


contract, in the amount of $6,228,-. 
165.23, was awarded to ‘the mopel: 


lant on May 14,1970, at which time : | 
_ the notice to proceed was s issued and 


ar are 


Pee the an was ip be: Con 


pleted 540 calendar days thereafter, * 


-on November 5, 1971. The appellant, 
however, by lctier: dated June. 95° 
_ 1970, submitted a construction. pro 


justment is provided: for or exelndsa: Sanden = 
any other provision of this contract. *.* #7 — 
. All exhibits referred -to are contained. in: 
.the appeal file. It is noted that. the ‘legend. 
“Gov't. Exhibit” has been incorrectly stamped... _ 
on each exhibit: The: word “Gov't.” is. deemed; } 


expunged from all such. designations, 


7 gram. calling for earlier completion, 7 
-~ on December 31, 1970.? Approval of. 
~ the constiuction program, with — 
- modifications, was given by letter 
dated July 17, 1970.2. : 
. By-virtue of section a. of par. 12, 
ey the appellant was put on notice Poa 
. ‘the outset that the sum of $400,000. 
os had] been reserved and was available 
_. for payments to it to cover earnings 
a during: fiscal year 1970. The Govern- 
ment on, June 30, 1970, advised ap- 

ares pellant1 that an pddinoual amount—. 
>. S716, 688—had also been provided 

- for, making. a total of $1,116,683 - 
~. available for payment to. it for the - 
-- work to be performed. The Govern- 
ment letter concluded as follows: 


Be . 


DECISIONS | oF ‘THE 


is In accordance with.the terms of: your 
eae * . contract, it is to be expressly under- 

‘stood that the Government has no obliga- 
| tion to. provide funds in addition to those 


reserved in writing.’ 


8 Exhibit 6. Sunseadane revisions to the'pro-. 
. gram’ by letters dated July 7 and. July 30, 1970... 
(Exhibits. 8..and 12) -have no oe on the. 


dispute. 


8 Bxhibit 10, 
. 4 Eshibit - 7., The ‘conclusion of the. jeter: 
_- 48 based. upon the third sentence of par: 42(e). 

. ‘Par. 12. in. its. entirety, is.set out: as- appends 
AY infre. , - . Be aes 


‘DEPARTMENT or THE INTERIOR 


“passed © and ‘that,~ | 
budget amount provided. therein, a 


Br budget. request will be at his own. 1 
risk.’ De. 


In reply, the: ee a 


its concern that “the funds availa- . 


ble for earnings * * *-will be ex- 
hausted — by mid- October.” * 


Works Appropriation Act for fiscal. 
year 1971 were. adopted, there would - 
be sufficient funds reserved for only. . 
about 80: percent of: ‘the contract. 
price. Appellant. eae that ad- 
ditional funds ‘be reserved.:. : 
- The Governments response edd = 
“We are unable to provide: assurance of 
any additional funds at this time. Your 
operations should -be guided: ‘by’ Para-. 
graph 12 of. the specifications and our. . 


letter of | July., 15, 1970, on. the ‘Funds. : 
Available for Earnings.’ 


The matter reached. wteecon 


in the fall of 1970. By letter dated: 
October 15, the appellant gave.no- 
- " Subséquenitly, » by letter” dated 
‘ eat 15, 1970, the appellant. was 
" notified that the budget request sub- 
mitted to Congress by the President 
. ineluded’ an amount of $3,870,000 

_ for earnings under this’ contract 
during fiscal year 1971, but that the 
~ Public Works Appropriation. Act. 
i‘. for the 1971 fiscal year, in which it” 
was’ contained, had not as. yet be- 

~ come law. In closing the contractor 
Was’ ‘expressly ‘ ‘cautioned that the : 
_ prosecution of the work at a rate in : 
ae excess of the rate provided for in i 


tice, as required by par. 12 that “ex- 
isting fund reservations will. be ex- 
hausted within the -next’ thirty 

days.” ® Once again the contractor 


requested that additional funds oe 


made available... Oe PRE ae ii 
The Govetniiani’s reply: dayined 

that the Appropriations Act -had 

“including “the 


total of. $4,986,683 was reserved _ 
under the contract. : ‘Tt pointed’ out 


5 exhibit 9. A siilloe lettes: with the game 


: concluding. paragraph, which. indicated that 


the President's . budget’ ‘request: for. this. con- 
tract-for fiscal year 1972 was in-the amount of. . 
$811,529, is. dated July 20, 1971 (Exhibit. 32). 
_.8 Exhibit 11, dated July 20, 1970. 
7 Exhibit 138, dated July 30,1970. 


 .§8xhibit.16.. The portion: of: par. 12 referred 
to. is the first: Sentence: of meeton e. ee Aner: -? 4 


dix hs . 
-2 pxhibit 17, dated October 21, 1970. 
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tb 
| pointed out that even if the Public 


. Sea e APPEAL, OF GRANITE 


‘estimated. - 


. — * ? ‘Based on your - present aes of 

progress, it is apparent that the: available a 
oo funds: will be exhausted before. the: end : 
a of Fiscal Year 1971. . Pages 
: Accordingly; : as “Broviaes ‘for. in Phat aa 
os 12% * ®, work may a in Pare Ghent, by: letter’ ‘dated: May 96, ro 
-by you, or if. you, ‘elect, you may continue tf . | 
“work and/or delivery of materials under that additional funding was-in fact ~ 


a the contract. * + a 


stood, however, that no ‘payment. Will be 


been provided by Congress. 


; “By letter dated~ a iiunaae 6 - . 
- 1970, 10 the contractor advised that it The. Government merely advised - 

; intended to suspend all. work on the ™ 
| proj ject. since the funds available: 


‘were: “nearly exhausted. ” It specif- ~ ‘ 


ically “reserved” all of its applica- 


ble rights under the contract. After — 
a further exchange of correspond- 
. ence. in. which the contractor. stated. ~ 
-. that it would furnish a breakdown gh ‘trom ‘Hon:: Charles. Gubser; 
of additional costs as soon as such 
- were determined, the Government 
advised: appéllant to:“review Para- — 
graph cba which prescribes : 
° contractor. and ‘Government — ‘Te- 
a sponsibilities under these circum- 
stances.” ™ On January 11, 1971, the . 
a Government noted that. the appel- 
lant’s “estimate of earnings antici- 
c ‘pated to June -30,. 1971, ae exceeded 
a the amount reserved. 12° 
"In the meantime the appellant a. 
a “ined word’ that the ‘Congress had 


“46 Bxhibit 13. Te oGee ae epee 
a. Exhibit 23, dated Weraber 28, 1970: : 
1a Exhibit. 94, See note 9, supra. 
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that as: of October | 20, 1970, ‘the 

aa contractor’ 5 

~~ amounted’ ‘to * $4,533,246. 17, ‘which 
eS: Jett: a balance: of $453, 436.83 avail- 

able for subsequent payinenh: The. 

* ‘ letter, concluded: 


earnin gs” 


| appellant was 


It. is. wider- = 


for ‘fiscal year. 


actually appioptiated niore 5 huids. is 


than the President had’ requested ~ 
for various Bureau, ‘ot Reclamation, * 
projects, including. the Westlands 
Water District Distribution Sys-. - 
tem, San Luis Unit. However, the | 
advised, ‘the Pedi Mae 
‘dent had impounded: or placed in ~ 

budgetary reserve those funds that : 
~.. the Congress had added. 18. Conse-..- 


1971, the appéllant took the position 7 | 


available. and that the “withholding : 


Ou such funds constituted a, suspen- 
Inade for such work or ‘materials: unless 7 


- gion’ 0 work com ensable: ‘under < 
and until ‘sufficient. additional funds have f pe 


that clause of the- contract. 1é'.*; 


‘The contention. was ‘not deniéd. s 


~ that: the. ‘amount: ‘reserved. for pay-_ 
“ment. under the. contract: was in- — 
- creased: by ‘$356, 814 to, $5, 416. 637, 
but _ that appellant’s estimate of 


earnings: anticipated. to June’ 30, 


1971, exceeded ite 15° ‘In the Govein- : 


“sd Letter to" fapelnit’ ‘dated: ares z, 


Member 
of Congress, enclosing a letter to. ‘Mr. Gubser: - 


from. the Executive Office of. the. ‘President, 
: - Office ‘of Management ‘and Budget, ‘dated | De: 


cermmber 29, 1970, attached to appellant’s. notice 


* of appeal . (Exhibit 40). According to Exhibit 
-B8,. Congress ‘inereased the: budget: request ‘for. 
- the San-Luis: Unit by $10 million. Attached to 
Exhibit. 388. is a. ‘tabulation | comparing Con-.-- 
“gressional, actions with Bureau of the. Budget - | 
allowances. for’ the ‘Bureau - of - Reclamation 
- Footnote. Sa thereof A 
; “appears to’ ‘indicate: that ‘the $10 ‘million added : 
‘was earmarked. for. new contracts. ‘ 
“Inent. Gounsel’s’ position is that this. Toney 
Was, therefore, unavailable to: pay earnings 
_ “under. existing. contracts (Memorandum Brief. . 
in Support of Motion to: Dismiss, 10-11). Pov: 
4 Exhibit: 27. The letter from the Executive’ oo 
Office of the ‘President, dated December 29, oe 


A971. 


Depart- - 


1970, note 13; supra, was attached. . 


“Exhibit 29, dated’ June 4, ‘T971. The “ 
amount - reserved had previously: ‘been *: Alles? 
ae creased by. $73, 140 to $5.0 059, 823: alae 24). 


coe ments" view, ‘funding continued to. 
i be i in a state of. exhaustion. - we 
ee became available: POs 
3 ater: July 1, 1971. The appellant. 
. _ accordingly, requested an extension 


46 Bshibit 33, dated July 20, 1971. 


os WExhibit 34. 
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oF unds. 


of time for completion of the work 
im of 244. calendar. days. covering the. | 
ae period. from. ‘October 29, 1970, °— 
- through” July. A): 1971,. when per- 


- astoppage at the contractor’s option | 
under par, 12, due to the exhaustion 7 
_ of funds. In his view the matter. in-" 


_ December 30, 1971.2 In it. appellant : 
asserted that funds had j in fact been _ 
= available but“were withheld by an_ 
_ -act-of the President in an attempt 
~ tocontrol the economy of the United — 

States.” For this reason. appellant 
subsequently maintained i In its. com- 


17 Bxhibit. 3. cated. August 11, 1971. 


30 Exhibit 4, dated December 20, 1971. 
"ee Tasbibit 40. oe 


DEPARTMENT oF THE INTERIOR. 


chen. in sidditiog, this. ‘appelliiat et 
ae “contends that'the Governmetit’s ap-. | 

proval of the project schedule show-. : 
ing: an earlier. completion date than eae 

was contemplated under the con-°.. .* 
_ tract constituted a promise ‘by thes | 
Government not to interfere with = 
such performance, which the Gov- 

é ernment breached when the funds. ; 
: _. formance | was either | ‘partially. or / -mecessary_ for orderly performance teak 
fe wholly suspended.” 16 The extension » | 
of time was granted in its aeey ro : 
— and i is not-inissue. ~ eae 
et _ Thereafter, by Jetter dated Octo. 
5 ber: 18,1971, the appellant submitted 
the Actails of: its claim, amounting » 
to $119,207.82, for additional ‘costs. 
incurred as a_ result of the -work.. 
"stoppage, which it had previously : 


were not made available, . ee 


| Decision 


- appellant. claims. that two acts of = 
- the Government. caused the delay. a de 
- First, the. Government. is said to: 
have. failed to appropriate sufficient ” 8 
‘fundsto enable appellant to proceed 
as planned. Then, after funds were oi sae 
| volved: an. alleged breach of contract. Sree ie ye cee we = ; 
~The appellant: appealed from the : 


os ~ eont 1 tl fl ti 1” de ae ” 
decision by Notice of Appeal dated __ control the Inpationary spirals) des. 


~ laying’ progress further, Appellant. . 
contends. that. it: incurred certain 
costs as a-result of the delay which 
- are. recoverable under. the: Snspen- Pe, 
‘sion. of Work clause: - | a 
“The Government. has Cea on the one Aree 
provisions. of par. 12 and. contends’ * ce 


— » plaint - (dated . J anuary 24, 1972) & that the Suspension. of Work clause. 


7 that par. 12 was improperly invoked 3 


ors nd i the éfor ta def tothe | a 
peti oro a = o = Sdeteees of the withholding of.ap- 


~ _propriated. funds, the. Government — - a 
oe has invoked the. "sovereign. acts” ae 
2 donteine, RS 


is not-applicable to a stoppage aris- 
ing out of these circumstances. dae 


| 179 LD. _ 


The i issue. tons us is he oe ae 
ability of the standard Suspension = 
of Work clause. where. completion. =. _ 
at a date earlier than. provided for ~~ 
sin the contract. was authorized by 
pee _ the Government but was delayed as 
~ mentioned.?? The: contracting officer» io 
mas denied. the claim. 19 He held that eee result of. funding problems. ‘Thess 
cessation of: work did not amount to: 
~ a.constructive.suspension under the’ 


- z ae Suspension of Work Clause, but was 





a oe 3 | al 


“APPEAL or GRANITE, 


po The apbelledit! om ‘inter-~ 
— i : prets the Suspension. of Work gana 5 
~ ‘broadly and maintains that its pro- 
—) © -mulgation’ constituted a “blanket. 
oo cowaiver-of sovereign: immunity. It 
ae > also, takes the. position | that the in-* 
~~ clusion of ‘the’ ‘Suspension’ of Work 
» clause 1 in ‘the. standard contract ef- . 
oss fected: an invalidation or overriding ie 
“2 of such provisions as par. 12 ‘which. : | 
justment: is” provided» for ‘or: CDs 
‘cluded under any other provision Of 







7 . _ denigrate ‘the comprehensive as 
<i -< sumption of responsibility for delay eae | 
- this: contract.” Thus, there is in the” ue 


a ; _undertaken> by ‘the Government. » : 
: Suspension of Work clause a recog- Fags 


“ey With respect 1 to the President’s im- | 
ae pounding of: ‘funds, appellant. as-. nition” that. limitations - were. im- 
~.. serts in. its’ complaint that: Pate oe ee 
_» ©. does not apply. . ee : 
oes We-are unable to iene to the SS 
drafted -by ‘a. procuring agency to. 
ae reduce the impact of. a: standard 
er _ appellant. ‘Consequently, for: ‘the . clause which the Court. of: ‘Claims 
oe eae reasons hereinafter. mentioned, we has_ natrowly” construed © or. “dis- . * 
grant the Government's motion and 
ae dismiss the appéal.. - . os 
~The Board does not eoncid thet 


oe : Suspension - of Work clause the ~ 
2. broad: sweep” attributed to it by the. 


i. the inclusion of the Suspension. of. 

= _ " Work clause i in the contract had the - 
a ‘effect: of invalidating par. 12. Con- § 

~... tract-terms may not be lightly dis- “s 


8h Bdward R. ‘Bacon. Caanants rBGa-eie-bo | 

oe, 67: (February 20, 1968); 68-1 BCA par. 6867, °. 
a or! at 815749 ¢ Blake. Construction: Company, Inc., © 
oe ~ GSBCA No. 2477. pase 17, a W1r1. L BCA 


Par. 8870. 


CONSTRUCTION COMPANY ; aes 
November aos 1972. 2S eas 2 


190... Ct. 


“The possibility th that sacanbasiy 2 


of the Suspension of Work clause . 
might I be restricted. by: another pro- 
‘ vision’ of. the. contract, ‘such as ‘pare. -.- 
12; is clear froma reading of 4A, | 


Paragraph | (b) thereof. ‘expressly 
provides. that “no adjustment shall a 
‘be made under this. clause - for any’. 
suspension, delay,’ ‘or interruption’ 
* * * for which: an equitable ade 


posable upon its scope.. 


-Par::-19,: thoreover,. "18° ae hee 


“ordintty type of exculpatory clause 


- regarded entirely: It was. incor- 
porated” into ‘the. specifications. by 
statutory authorization | (43 U.S.C. 
ec. 388), specifically. cited: therein: . 
Set out:in section '(b) of the-provi- 
sion i is a fundamental principle of = i 
ge Government: procurement law,:viz., 
. /_ Tegarded. “We. find: the two provi- “the liability of the United States is 

“sions to be reconcilable, but even if . contingent upon the necessary ap-. .. 
there svere some. inconsistency be- propriations being made. therefor _ 
tween: them, it is‘a basic principle 


ae by the Congress and an:appropriate _ _ 
ee OL. construction. that an. interpreta- 


o> reservation of funds thereunder. da aera 

tion. which gives reasonable effect to clause of this significance. may be. 
all provisions: is: preferred to one. 
that leaves part of the contract lan- 
cag age am meaningless,” 21 co ae 


_ ignored: by. a contractor ony at its 
peril. , 7’ 


The Sispeosiots of Work elise * 


ip quite’ Specific. x in. its phraseology. 


CL 640, 652. (1970) 3° 





“2B. o, waiiuet Ww. oe vy. United States, 

Morrison-- 
, Knudsen. Co..v. United States, 184 ct. Cl. 661, es 
a Coe ae ee 


ee ; fo ormance. 


— ages * 
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e Te. iaotnee: Sie vaio. para- 
graph’ (b) thereof, if performance 

ols. suspended, delayed, ‘or. inter- 
. tupted. ‘by an act of the contracting : 
es “officer in. the administration. of the 
ay “contract or by his failure to act». 
-. within. the: time’ ‘specified therein. » 
me . Unlike’ Clause B (Termination for: 
oo eer amages 


for. 


: = Provisions which speaks of Kacts of 
os the: Government. in either its sov- 
ese ereign - or. contractual ~ capacity,” on 
there is no broad reference in. clause 


a 4A to acts of. the Government. To 


= put 4A into play. there must be.an 
a act or: a failure to act of the con- 


~ before t us is there. any. indication. or 


ee : allegation that the contracting’ offi- 
Cer: recucd any directive suspending: : 


_ delaying, or interrupting work. On 


the contrary, the stoppage of work 


: clearly occurred at the. contractor’s 


ae initiative, pursuant: to par. 12. 


The. inaction of. the Congress 3 in 


a appropriating funds cannot be re- 
-. garded as an act of the contracting - 


| -_strued, however, the. appellant was 


“specifically put, on notice by par..12.- 
that: 2 developnient of this nature 
might. occur.: The contractor was" 

_told-in section: (b): thatthe: Govern-. 

~ ment: would, “not be liable’ for:dam- 
| #8 on account of delays. in 
* pusliitle due to lack of funds.” In 
section . fe) the contractor. was 5 told 


: Ba OF Congress Construction: Csiporatton. v. 


= : United ‘States, 161° Ct. Cl. 50. (1963), cert, 
__ denied; 875 U.S. 817 (1963) ; Winston: Bros: 
Company. Y. United ine: 131° Ct. cl. 245: 


| uae 


_ DECISIONS OF THE DEPARTMENT oF THE INTERIOR. 


Delay— 


“Wowhste ; in ae ee 
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ak “the Government, has no o uli ee 
gation to provide funds-in addition ~~ 
~ to.those reserved in writing.” = That re 
‘provision “also cautioned” the con- 
~ tractor “that the prosecution of the. le 
work at a rate that will exhaust the. 
funds reserved before the end of the. 
fiscal year will be at: his: own ‘risk.’ ” ae oe 
The appellant was thus forewarned 
of what came to pass. The inclusion 
‘of a Suspension of Work clause in, 
the contract. did | not. eliminate. or ee ie 
reduce that- risk. It. is ‘well settled = 
‘that. the presence. of such. a ‘clause 
in a contract does not: mean: that all 
of the risk: incident. to.any delay = 
encountered on a. ‘project not.dueto = 
= ~ -the contractor’s fault. has. ‘been, BB s 


sumed by. the Government. 2a 


The: problems relating to endg oo 
“were clearly a contingency ‘which Ca 
from a reading of par. 12 the ap. me 
| pellant: should: have been aware of — 

and. considered at. the’ time. ait be: ee 
came. involved. in. this. project. ek 
- situation which is within the. con= foe 
| templation of the: parties. when - Coe a 
contract is entered into is:excluded. — | 
from. the operation of the Suspen- 
~. officer.23 Even if it could be'so.con- sion of Work clause.**-To the extent. 
that. the appellant’s performance — a, 
schedule was delayed as a result of 
- Congressional. anaction,, the clause, - 
then, affords. no relief, ae eae ey, @ 
_ For the'same reason, the. Govern: a. 
‘ment’s: ‘approval - Of -appellant’s 5: 


earlier | completion. date “AS het, “3 


2A John A, janiaon. o Sons v. - United a aaa : 


, 180 Ct. Cl. 969, 985 (1967). 


’ 2 McBride and Wachtel, Government Cone 
tracts, Sec. 28. 90[3] (1969). nae ae 
John BF: Burke Haptieartig’ é Construe- 


tioti, ASBGA. No:'8182 (March:29,'1968), 1963" | 
BCA par. 3713, at 18, 561-68. See pene ae 


Bros., note 28; supra. 


 “Fhus,. 


“APPEAL OF. GRANITE 


eats determinative: When the contractor. 

_ ©. proposed an earlier completion. date, 
.. itdid so knowing full well the fund- 

- _. ing restrictions imposed by par. 12. - 

= ~ Moreover, approval of the perform-. 
ance schedule. did: not cause a modi- 

» fication of par 12; it was not within — 

-* the contracting, officer’ s' authority to th 
ae Flere the appellant has asserted that | - 
“The Government. did’ rot freqmacy > at President: took this step: aS: part a 
iccelerated performance. ‘The cone of his overall. plan to halt national. — 
tractor, on its own, proposed to per>" 

~ form all the work. sooner than ‘pro-. 
-. Wided for by the contract, as was its. 
“oat, and the Government was un-— 
der an’ implied. obligation not to” 


| agree to such a modification. oF 


~~” hinder such performance.”® Tn ‘our 
ee view, ‘however, something far more. 
2. overt than a failure: by Congress to 

2 e appropriate the funds necessary to - 
~ -enable the: appellant: to carry on'as_ 

"projected is necessary to constitute | 

a aie interfererice with early comple- eis 
tien of the work for. which the Gov- 

e “et rmmeént can’ be ‘held responsible? 

~The act of the President : in. n with- 7 





+21 Jotin F. Burke; ate 56, SUpras. ee Coni- 
= gress Construction;. note 23, “supra, at, 58. 
- - 28'Fhe Government has no duty, however, ‘to 
* make: a contractor’s ; performance éasier: nor. : 
“ae ean a ‘contractor compel the Government to aid. ie 
—-it-in- finishing ahead of “schedule. Lites: ‘Con-* 
struction: Company; : Ane.; ASBCA- No: 11966... 
oy pending now as. a. résult. of. an. earlier : action. 
> taken * impounding some funds: ‘for high~ 
away construction. Ue Rea 
 y & Wunderlich onootig. Oo, ndéie: ‘29° 
vy. United’ an 
States, 161° Ct. “Cle 455, 472" : C988). cert. a. 
| dented, 375. U.S. 879 (1963). . 2 oe 
oe - ae. Hyar 6- Space Systems Corporation; ASBCA: 
eae “The. apparent. result of :[the]. dncteiie! a No. “V5275 : (February 19, ‘H971),°7 
ake o ‘dual capacity’ is that. the United States” as te . par, 87893. B. V. Lane: Corporation,. ASBCA. © 
) _ Nos. 9741, 9920° and’ 9933 (Mareh “24, °1966),” 
66-1" BCA .par. 5472, at 25,640. : “See “Congress: 
‘Supra. - ‘The. case .of. . 
Empire: Gas: Engineering Co... ASBCA” Nos: | 
— F190- (Mareh. 15, .1962);:1962° BCA: ‘par.:3323,; 
on: Which ‘the ‘appellant has. relied: is ‘clearly: 


= ‘(May © ‘81, O68), OBA. BCA. ‘par. 7067, at 
82, 668... acs 


28 See Wunderlich Contriacsing: Co: Ww United 5 
States, 173 Ct. Cl. 180, 196 (1965). See also - 
|. Speidel, Implied: Duties of Cooperation and the - 
2, Defense.of: Sovereign, Acts in Government oR ie 


tracts, 51 Geo. LJ. 516,. 518, 2 YB. 753, 
(1963); ‘in: which thé author. ‘gafd: 


wm et awe 


' Dut. the United: States. as: a: ‘sovereign’. does not. va 
only part: of. the United States ‘comes 
. down. from: its. Position ‘of sovereignty; and” ; 
.” entéers-the domain-of. commerce’ and. that ‘part: . 
+ will. be liable ‘only for.‘ ‘Improper’ acts ‘of. pre: 
gee vention or hindrance?) ~~". ee ee 


CONSTRUCTION: COMPANY - 
‘November 13, 1972. - 


™ holding t the fads that taigeas did ba 
eventually: appropriate, which was 
not.covered by par. 12, also didnot: 
: constitute such” BL ‘hindrance: ‘His 
_ power. to impound funds’ has been. 
questioned, but. Presidents’ have — 
| ies exercising | ‘such authority since . 


‘of: ‘the ‘President’s | power. 


‘supra; 
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_ Jefferson -- -Administration. 80. 


inflation,. and: there is no’ evidence: 

_ to the contrary i in'the record..It was 

thus Sa, ‘public and general’ act, for | 

the: ‘oeneral: -good’ issued. in the | ey Oe 
 ercise of the sovereign power of the 
United. States”. for. which. the. Gov- — 
ernment is not liable. It was clear- 
ly not an act attributable to the con-- es 
tracting: officer’ for’ ‘which: ‘relief: ig 
available under: the’ Suspension of. 





Work. rolaure tt 5 ee Se 


Sess, 


to: plac¢e.a.ceiling on Federal: spending of $250... 
billion, ‘According to the Times, the question 


never: ‘been: Jitigated” - but: some: “eases:‘are. 


‘Anthony: -P: ‘Miller, - Ine. 
TW1=+1 "BCA: 
Construction, | note 23, 


rea ‘There. thé: pega a officer: - 


“30 See Ht: Rep. ‘No: = 9B 1456c: 924. : Cong. i co 
19 (1972) 3° 118 Cong. “Rec, Se. 17246 my 
. (daily ed. October 9,.1972) ; 118. Cong: Rec: me eee 
ts 9849. (daily ” ed “October: “4:0; - 1972)’; : 118: te 
a Cong.. Ree. = ae 18513 (daily. ed, October. 17, oe 
"Oo tOTS ; NY. Times; ‘October 20, 1972; p. ‘Jeol. 
Lin which. ‘the’ question: of: the President's: - 
right to. withhold appropriated funds was digs). 
Ze cussed’ in’ connection with-the recent. proposal» 


“to ‘impound “has. oo 


fe 6 52. | _ DECISIONS: OF THE 


| ~ippetlantis claim . ig. not rediess-. 

able” under. the. ‘contract. ° In the 

absence of a provision - affording 
. cognizable relief, the Board has. no. 


7 jurisdiction over r this epee 
¢ onelusion 


The opel is s dismissed. 


| 6 COXCUR : 


- we 8 Fr “MoGnawy, Chairman. : 


= ‘Apponilp. A 


on FUNDS AVAILARL FOR | 


EARN INGS - 


| “Putsiaait to section 12 of tha Récla as. 
- mation’ Project: Act: of 1989° (48. 
“U.S.C. sec: 888), funds for earnings . 
under this contract’ will ‘be made - 
- available aS provided i in ‘this paras : 
reservation is in excess of the esti. 
“mated amount. requir ed to meet all ~~ 
payments due and to become due © 
. the contractor because of work} ar 
formed or to be performed prior.to. : 
- July 1,:1970, the right is.reserved to. 
reduce ‘said reservation | by the ee 
‘amount of. such excess. The. CONe 
tractor will be notified i in writing of et 
"any Such reduction.” oe 
—.. @. If the rate of: progress ‘at. éthe 2. 
: ork 4 ‘is such that the contracting = 
officer finds that. the balance of the 
reservation is less than the estimated | 
‘amount required to meet all pay-- ~~ 
_Tments due and to become due because... <b 
- of work performed. prior to J uly se 
1970, the Government may reserve 
‘additional funds | for. Payments. un- ne Se er 


| | - graph, 


_ der the: schedule items, materials de- 
_livered to’ the Site, and- all other — 

earnings. which may “be due under -- 
_ the contract, or any contract adjust-_ 


“ments - ‘thereunder, including’ re- 


tained “percentages and. liquidated 


damages: Provided. however, ies 
if’ more than” one contract 


awarded under these specifications; 
Or. if award i is: made on less than a 
‘total of all schedules, the Govern- - 
; ‘spécifleatty sedared the soatenetce! t6 saspedd: 
- work and the. Suspension: of. Work clause did. 


_ hot. limit recovery: ‘to aets: of the contracting : 
eranadte “in. the administration, of the contract. a 


‘DEPARTMENT. 


hes notified « 
- oe apportioned. ons oy 
wee ab, As-to any swore which may a ee 

_ Suenacan P. Kamat Member ane in excess of the amount for - 
eet eee 3 which. funds have been reserved Me ps 


ae “The: sum. of $400, 000 oe le 
reserved and.is available for pay- : 
“ments to the: contractor to. cover - 
: sarnings during fiscal year 1970 un- 


OF THE INTERIOR » 


. ent a reserves ine right 6 scope’ fee, 
't9 the | 


“several contracts. 


-*-.. . der the provisions of. this para- © — - 
= -graph, the Hability - of. the United ~ “ : 

~ States is contingent. upon. the neces-.. 
a iS Bary: ‘appropriations. being: made. - oe 
therefor by. the. Congress and an ap- ae 
propriate reservation. of ©:funds 

| thereunder. Further,. the: Govern- a oo 
ment shall not be liable for damages aa 
under this. contract: on account of. — 
delays’ in ba ag due to: Tack of: tae 


f unds. 


‘179. I. D. Des 


suche =. 
amounts out: of the total reservation: pee 
as in the judgment of the contract~ 
_ “ing officer will constitute a proper: 
7 i; " apportionment. The contractor will 
of. the: amount . fa ae, 


XC it at any ‘time ‘the: atpntttilp _ : : . 
‘officer’ finds that the balance of this °° ©: 


oo e Ae this aa if there: are. funds 
-.\ vavailable for such purpose. The con: . 
tractor will be notified: in writing 
ee : = of such: additional ‘reservation. | 3 
.. * @, Should. it become apparent to. 
ee the. contractor. that existing fund . - 
ee reservations will be exhausted with- 
ein” the next 30 days, the contractor 
ee a “shall at that time give written no- 
__stice thereof to the contracting of- 
.. ficer. If additional funds .can be. 
a ae made available, the contracting of: 
te ficer- may issue an additional fund 
reservation as provided for in Sub-.. 
“= paragraph d. hereof. It is expressly 
understood, however, that the Gov- 
~... ernment has no obligation ‘to pro-.° 
eae vide funds in addition to those 
reserved in. writing. The contractor 
“ig also cautioned that the prosecu-— 
«tion of the work at.a rate that will 
ee _ exhaust, the funds reserved before 
4 a the. end of the fiscal. year will be at. 
.. . his own risk. If additional funds 
er cannot. be made available, the con- 
-"_- tracting officer will give written no- 
‘tice thereof to the contractor. If at. 
any time funds are being made © 
_- “ayailable by appropriations for in- 
_— - terim periods prior to the enactment. 
of an ‘Appropriation Act, the con- — 
coe AE actor will be so advised in writing 
-.- in which case the other notice re- 
-- -" quirements of. this sciiparsgrepn | 
a eat will not apply. 
3 TE the contractor so alectes ie aay 
- conanue work under the conditions » 
. _. and restrictions of the specifications -. 
after funds have been exhausted, so 
.. Jong as there are funds for inspec- 
ee. tion. and: ‘supervision, concerning _ 
which he will be notified in writing. 
ae 2 No @ payinent: will be. made for. any 


| APPEAL OF ' GRANITE ‘CONSTRUCTION. COMPANY 
ae November 18;. 1972: 


available funds «= 


oe ee 


| work done te feria: oo oe : 
exhausted unless and until sufficient a: 
additional» funds. have: been’-pro- 
vided by the Congress. When. funds. 
‘again become. available, the con- 
tractor will be notified i in writing ag) 7: 
to the amount. thereof reserved. for : 
payments under this contract. The ° _ 
~- amount so reserved shall be subject 
. to decrease or increase in a manner — : 
similar to that provided’ in Sub-. 
paragraphs c, and d. hereof. How- . 
ever, if the contractor so elects, the 
aor may. be suspended when the. 
have’ been ex- . 


hausted. Should: work be thus. sus- z 


pended, additional time for comple- = 
“tion will be. allowed equal to the _ 


period during which the work dp 


“necessarily so "suspended. e: 
. f. The procedure above described .. 
‘in this paragraph shall be repeated 
as often as necessary on account of 
exhaustion of available. funds and — ' 
the necessity of awaiting the appro- = 
~ priation of additional, funds ee 


Congress. ae cae 
g. Should cane’) fail to prow. on 


vide the expected additional funds __ 
during its-regular session, the con-. _— 
tract. may, at the option of the 
contractor, by written notice, be. 
terminated and. Considered to be 
~ completed without prejudice tohim -— 
or liability to. the Government at 
any time subsequent to 30 days after 
payments are discontinued, or sub- i 
sequent to 30 days after passage of 
the Act: which - ‘would ordinarily 
carry an appropriation for continu-» — 
ing the work, or after adjournment 
~ of. the Congress. which. failed to, 
“make the necessary appropriations.” —- 
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a . IBMA 70a es 
~ - Decided | November JO. 1971 


Hearing Examiner Ernest F. © ‘Hom 
denying Clinchfield’s motion to ‘sup- 


press evidence in’ a proceeding under 
the: Federal Coal Mine’ Health and — 
Safety Act of 1969 on the ground that. 


such evidence: ‘was the product: of ‘an 


= unreasonable - search in: violation of. 
-. the Fourth Amendment of the U. s. 


| Constitution. 
Ruling affirmed, 


7 Federal Coal Mine Health ana “Safety 
| Act of 1969: Inspections and Investi- 

-_gations—Federal Coal. Mine Health 
and Safety Act of 1969: Review of 

Notices and Orders: Generally 


"Evidence obtained.as a result of an in- 
-Spection | conducted under the authority 


of see. 103 of the Federal Coal Mine — 
_ Health and Safety Act of 1969, without — 
| the consent of: the operator and without : 
a search - warrant, is. admissible in an 


administrative proceeding. 8 


APPEARANCES: Wesley C. “Marsh, 7 


Esquire, for appellant, Clinchfield Coal” obtained during an inspection of a 


Company; Robert W. Long, Associate 
Solicitor, J. Philip. Smith, Assistazit 


‘Solicitor, Stanley M. ‘Schwartz, Trial 
Attorney, for came U. S. Bureau of | 


Mines. 


| MEMORANDUM OPINION = | 
TERIOR BOARD OF MINE 


OPE RATI ON. S APPEALS. 


7 “This ease comes to the Board — 
“ upon certification’ by the Chief — 
Hearing. Examiner of his ruling is- 


on . “Not in Chronological Order. 


" CLINCHFIELD COAL COMPANY i en 
| November 10, ADL 


mk " CLINCHFIELD coal. COMPANY* ; 


spection constituted. a 
violation of. the Fourth aa : 
| ‘ment. A statement of the. case and ae 
the facts surrounding the inspection . : 
are set forth in the Examiner’s: rul- . 
ing and need not be restated here. 
Timely briefs were filed by both. dis 
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“sued October 1, 197 1 ae a ee : : 
tion by Clinchfield Coal Company. a 


(Clinchfield) to suppress evidence 


ee in. the above. proceeding. ‘Clinch- 
dae Interlocutory: appeal. by” Clinchfield — 


Coal Company from a ruling by Chief _ 


field’s motion was based upon its” 


contention that evidence obtained. 
during an inspection: of its mine was: 
obtained unlawfully 3 in that it had 


not consented tio the inspection, that 
no search warrant ‘thad been ob-° 
tained, and that, therefore, the ‘in: 
“search” in. 


Clinchfield and. the Bureau: of. ” 
Mines (Bureau) and oral argument 7 


--was held before pas Board on. Octo- 


ber 28, 1971. 


QUESTION PRESENTED 
‘The question presented. to the - 


Board is whether evidence offered 4 
ina hearing | conducted pursuant to —~ 
‘sec. 105(a) of the Act? shouldbe. | 


suppressed when such evidence was 


coal mine conducted without the ~ 
consent of the operator and ewalhoue 
a warrant. ee Oa 


. RULING OF THE BOARD 
We hold that the inspection of 


7 the mine was. conducted i in a lawful 


manner pursuant to the Act and 


: that ther efore the evidence obtained - 


. LANL Ree herein’ to “thé ‘Act are. iS 


‘the Federal. Coal Mine Health: and: ‘Safety | 
Act of 1969, P.L. 91-178, 83 Stat: 742, (1969), et 


30 U.S.C. sees. 801-960 - (ett): 


9 LD. No. 2 we 


> 656 | 
by die. Inspector should ‘not be 
| suppressed. 


re ‘As we understand it, ‘the 1 main 

: aes of Clinchfield’s sontention is’ 
. that the Congress intended. that. all 
inspections. conducted pursuant to — 
’. the Act. must be conducted either | 


: . with the consent of the operator oa 


- - in the absence of such consent, with 
the authority. of a search warrant. 


Tn support of its view, Clinchfield 


argues that neither the Act nor the 
- Tegulations issued pursuant thereto 
~ contain adequate guidelines gov- 
ering ‘inspections and that there- 


. fore the Congress must have in- 


~~ tended that the proseriptions of the 
a Fourth Amendment apply. In 


taking this view, Clinchfield relies 
heavily on Colonnade 


statement . that to. grant 


would be to hold that the inspection 


Z ; provisions. of sec. 108 of the Act 
are unconstitutional.” | : 
‘Although Clinchfield appears pts 


: agree that t neither the Examiner nor 
this Board has jurisdiction to rule 


on the constitutionality of the Act, 
_. it urges upon us that it is unneces- 
sary to reach any question of con- 
Lh stitutionality if we accept its view 
of the legislative intent of the Act. 


Our trouble with this is that -we 


_ cannot accept Clinchfield’s inter-— 
pretation. While we think it may 


be possible | to construe the Act in 


-: such a way as to avoid a constitu-— ; ; Cease 
operator refuses to admit*‘an au. — 


tional issue, our examination of the °P&t®tor ae , 
thorized representative of thé Sec- . 


legislative. history and the - plain, 


* clear language ¢ of the Act itself, lead - : 


* DECISIONS: oF THE: ‘DEPARTMENT. oF THE. INTERIOR, 


, Catering 
: — Corporation v. United States, 397 ; 
8.2 (1970). Clinchfield partic- 

; ; ularly takes 1 issue with the Examin- - 
er’s 
..- Clinchfield’s motion. to Suppress... 


us to the gonelutan: fay the: conn - 


gress intended that. these inspec- ~ 
tions be conducted 
necessity of obtaining consent or — 
the securing of a search warrant... 


without the a 


Clinchfield does not contend that. 


there was anything unusual about - 7 2 
the inspection in this case andaswe = 
understand it, does not allege that looea 


was in any way unreasonable except — 
that express consent of the ‘Opera- 
tor was not obtained and no search . 
warrant had ‘been ‘issued. Asa mat-, 

ter of fact, it has been recognized 


long before passage of the 1969 Act 


that authorized representatives of 
the Secretary have a right of entry | 
to coal mines for purposes of deter- 
mining whether or not the condi- 
tions in the mine were in compliance 
with Federal law and regulations 
issued. pur suant thereto. ‘ 

There is no issue before us as 


to whether inspections made pur- | 
‘suant to sec. 108 of the Act consti- 
tute a “search” within the meaning - 
of the Fourth Amendment and we 


make no. ruling; nor base our 


decision herein, on’ distinctions: be- - 


tween . administrative inspections 


and “searches” within the usual con- 

text of the Fourth Amendment. a 
However, « even: if it were determined | 
that inspections made pursuant to 
sec. 103 of the Act are “searches” it 


would not alter our decision. : 
- Section 108 of the ‘Act provides — 
that the Secretary. may institute a. 
civil action for relief, including a 
permanent injunction,. whenever an 


? See Wyman v. James; 400 U.S. 809 (1971). 


£79 De ae 


. bt) Pa. 


retary t to. be mine, | or he taeea to 
permit: the inspection. of the mine. 


this type of injunctive relief indi- 


ates clearly that the Congress did 


not intend to require the Secretary 
_ to obtain search warrants in order 


: to carry out inspections of coal 
mines. The interpretation urged up-. 
on us by Clinchfield would, we be- 


_ lieve, be: entirely inconsistent with 
~ this section of the Act. 


| THEREFORE, the ruling of the 


| Chiet Hearing Examiner i is hereby 
3 AFFIRMED. i 


iC. KE. Roezrs, ae iG Gia 
Dav Dosw, Member. 


‘ROBERT G. LAWSON: COAL 
- COMPANY* | 


| i IBMA 15) 
| Decided uM ay U1, 19978 


“This is an appeal by the Robert G. 


Lawson Coal Company. (hereinafter 
-“Lawson”) from a decision of Alfred P. 


| Whittaker, Departmental Hearing Ex- 


-aminer, assessing civil penalties in 


the total amount of $6,575 pursuant 


to the’ Federal Coal Mine Health and — 


- Safety. Act of 1969 (hereinafter the 
“Act”? for 21 violations issued. during 


, inspections of Lawson’s Number 3 
Mine'on J uly 27, 28, 29 and August 2 28, 


1970. 


_Examiner’s. 


| FIED, 


| passes 





| “*Noti in Chronological Order. 


183-Stat.. 742-804 ; bee U. S.C. ga 801-960 


EON: 


“ROBERT Ge LAWSON COAL’ COMPANY: 
iu ay it, 197 
: Federal: Coal Mine Health aad ‘Hatety. 
Act of 1969: Penalties : : Reasonableness._ oe 
We believe that the provision for | : 


— Aet. of 1969: Penalties: 
MODE. 


Where, numerous violations are found 
and cited, the aggregate amount of. the ©: 
proposed assessment may be. unreason-:’ Bey 
able for no other reason than that the- ~~ 
“amount is beyond ‘the operator's ability: ae 


Federal Coal Mine Health and se 


Act of 1969: Penalties: Criteria” 


thn applying the criteria of sec. 109, it ig - 2 se 
error when considering the: operator’ ga - 
history of past violations for an Examiner care . i 
_, to take into account the operator’s failure 
to abate a violation within the time set gS 
in the N otice of Violation, = 


Federal Coal Mine Health and sty _ 


Act of 1969: Penalties: Criteria 7 


- In applying the criteria of’ sec, 109 of the ee : 
‘Act, it is error for an Examiner to con- ee 
clude that the operator. demonstrated fies 
lack of good faith as to each. violation mee ee 
solely on the basis that the violation was a 
“not: abated within the. time: ‘Set in the: ae 7 


original Notice of Violation. — 


Federal Coal Mine Health and: ‘Safety : : 2 


Act of 1969: Penalties: Criteria | 


| While the failure of an operator to | 
abate upon. proper notice may reflect upon | 
his good faith in complying with the 
mandatory standards, such failure isnot 
an element: to. be considered in deter- 
mining an operator’s negligence in ber age 


mitting violations to: occur. oe ee 
Federal Coal ‘Mine Health and: anne r 
Criteria a 
Fach violation cf. sec. 109 of ‘the Act. é 


should be analyzed in terms ‘of the po-'- 
_ tential hazard. to the safety ofthe mine. | 
ers. and the probability, of such hazard ee otis 


occurring. 


oe elec!” Coal Mine ‘Health and Safety a 


ah ‘Act of 1969: Penalties: Evidence - 


facts, from, which a conclusion can. be 
‘drawn. as to the “frequency”. of inspec- 
tions made by. the operator. 


‘Federal Coal Mine Health and Safety | 


Act of 1969: Penalties: Vacation 


Where: the. Secretary has not. promul- 
gated — regulations concerning approved. 
| recording books: required in sec. 803(g) 


of the Act, and. the operator’s statement. 


7 is unrefuted that he had made the air 


| readings required therein, a Notice of 


ae ‘Violation of that section will be vacated. 


’ “Federal Coal Mine Health and Safety 


Act of 1969: Penalties 
Ratliff Vv. Hi ickel, ’ Civil. Action Number 


 - -90-C-50-A (W.D.Va., Filed April 23, and 
-. 80, 1970), is not a bar to assessment of 


penalties in this pr oceeding. 
- APPEARANCES: James W. McGloth- 
lin, Esquire, 

_ Esquire, and Peter F. Healey, Esquire, 
for appellant ; Robert W. Long, Associ- 


ate Solicitor, J. Philip Smith, Assistant 


| : Solicitor, and Bernard M. Bordenick, 
. Trial Attorney, for U. S. Bureau of 
“Mines,  o* oe 


OPINION BY MR. ROGERS 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 


| A hearing was held on this matter 


tion under 30 CFR 100. 4(h). Law- 


gon. did not file an answer to the 
Bureau of Mines’ (Bureau) Petition 
to Assess Penalties and failed to’ap-— 
pear at the hearing. On motion of 
' the Bureau of Mines the Examiner 
_ held Lawson in default and by De- 


DECISIONS. OF. THE DEPARTMENT. OF THE INTERIOR 


John E; - Kileullen, 


| penalty, 
- operator’s history of previous violations, the: 
appropriateness of such penalty to the size 


1 LD. a 


cision saa Onige of Jans 17, 1971, 


assessed penalties against Lawsonin 
the total amount of. $9, 800. Upon . 


by ge notice charging violation of sec. 305. 
(gy of .the. Act must .be supported by — 


request | of Lawson’s. counsel the rec- 


ord was reopened for the purpose . 
_ of “filing of new evidence concern- 


ing his violations and his guilt or 
Innocence in committing same.” 


Lawson waived oral fee but. 


submitted its case on an affidavit by 


‘Robert G. Lawson, andthe Bureau 


filed comments thereon. On Octo- 


ber 29, 197 1, the Examiner issued.an - ; 
Opinion and Supplemental Order 
- amending his original assessment of 


peal for the 21 violations to the | 
total amount of $6,575. : 

On appeal to this Board Lawson 
contends that the Examiner misap- 


plied the criteria of sec. 109 (a) (1) 
of the Act,? and that:as to several 


violations sitar Lawson did all that. 


could reasonably be expected or the 
-hecessary equipment or. personnel 


were not available. | 
The Bureau contends that the i is- 2 


sue of Lawson’s liability for each 


violation was settled by virtue of 


Lawson’s default at the initial hear- 
ing, that the Examiner fully and 


properly considered the criteria of | 


sec. 109(a) (1), that Lawson’s evi- 
: dence regarding the size of his busi- | 

ness and. the effect of the penalties 
| on his ability to. continue in. businéss ee 
on June 15, 1971, pursuant to Law- —————— a 
| _son’s request for formal adjudica- et 


2 Section 109 (2) (ay eras in nee 
“# * * In determining the amount of the 
the Secretary shall consider \ the 


of the. business of the operator charged, : 
whether the operator was negligent, the effect. . 


on the operator’s ability to ‘continue’ in busi- 


ness, the’ gravity. ‘of the. violation, and the . 
demonstrated good faith of the operator: 
charged in attempting to achieve rapid com- 


pliance after notification. of a violation.” — 


657] = 


‘is inenihe eae and: that ihe Exam- 
 iner’s. assessment: ot penalties: was © 


proper. 


"ROBERT. @. ‘LAWSON COAL ‘COMPANY. - cane 
May 11, 1972 © . 
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_ follows: 3 


Examiner’ Ss. 7? 


350 


ee ae ee, oS me 7 . 2 ; _ -Examiner’s 
- Notice of os ae Wer * ; - POAS. APOAS _ original | ‘amended 
- Violation: . - Date’. Section of Act February 1; -Marchl1; order . order =. w 
as es oY ee 1971 ==S—s«d971 =. Ss Junel7, . October29, °° |. 
| : fe AO ce | NOTA 3) ee 
1 GWH___--- | July 27, 1970 -305(6) ($25 - $25 $350 © - $100- 
DW FA So nce ols AOn et 312(a) 20. “25 350 
BOGW Boece tet EO ews 303 (g) 25 25: 150. - 150 
» 25 GW oe odosen ewe 305(g) 25 25 300 2 800 | 
6 GWH_= 22. dol___- 317(p) 25: 25 —— 200000~—CO 
7 GWH__.-- Peer 30 Memes 303(e)(D)_ 50 95:0 7° .3:850-. + 850°. 
- 8 GWH_ 2. do-_.-- 303(b) 50 25 ~—-:1, 000 100. 
“SOG WR tea dOe eae. BLO: D5. 505 350 100 
10 GWH_____.--_.do__._.-_ 306(d) . 50° 25 300. 
11 GWH______- Sec (cae 306 (a) 50 YS" i= B50: 450 
1 GWH___-.- July 28,1970 »317(g) ~§0 - 25 250 
2 GWH_ 22 --__- do...--.. 310(d)- 25 25 ~6600--S-~—~—<“<t«~<SOONSC, 
3 GWH_._.------- 210225255, 307 (a) 25 25 1, 000 1,000 
A GWE ec ee do--..... 805(j) 25 25 750." -- -°750. 
5 GWH_.____- wae OOS SuSak 317(f) a 50 25 1, 750 750. 
6 GWH_W.-_-__e- do_..---- 305(m) . 25° 25 500 500. 
PGW He poo onta a dO-. Eee . 202(a) 1) 15 gee RE TS Re ERR PR EE Se | 
1 GWH._...-. July 29, 1970 317(e) 50. . 25 250 100 
2 GWH_____-.- ..-do..-.--- 802(a) 50 25 250° 100 
3 GWH_ oo ak do. 22 303 (0) 50 25 250 (100 
4 OW He do! tau 303(t) 25 Da: 250 250 
1GWH-__ oz Aug. 28, oe 302(a) BO 1 BB 250 100 
Totals (21 notices) See oe ae $800 $525 $9,800 . $6,575 


4 Al of the Notices’ were issued for viglavions of the interim standards of Title Tit of the Act. which became effec- 


tive. on. March:30, 1970.. 


_ 6 Proposed Order of Assessment issued pursuant to 30 OFR 100. 4(b) (36 FR. 779, January 16, 1971). 
6 Amended ‘Proposed. Order: of. Assessment issued. pursuant, to. 30. CER 100. 4g) @). (36 F. R. 779; 4 anuary 16, Seug 


1971). 


2 Vacated. by Assessment Officer in Amended Order of Ascessmont and not subsequently charged by Bureau, f 


This Board has bean delegated | 
the Secretarial responsibility of 


: weighing the effects of enforcement 
policy, including the effects of mon- 


_ etary penalties, on the overall pub- 
lic interest: and- sound’ administra- 3 
- tive policy. Admittedly, this is a “reasons her einafter | stated. 
— most ‘difficult task. However, in 


this capacity v we have reviewed the 


‘entire record ; in this proceeding, in- a 
cluding the briefs of the parties,and 
we conclude that the total penalty 
Examiner is _ 

too high:and.is not consistent: with ia 
2B just: administration: of: ‘the Act: for see 


assessment of the 


. 8 Official notice is taken by the Board of the 
Proposed Order of Assessment and the ~ 
Amended Proposed Order of Assessment. . 


ak summary r of F the backe eel of ee 
"assessments j in this pr oceeding 1 is as 


te 


ETO fo 


250° 


teria of sec. 
ye weighing the importance of impos- 
ing pecuniary penalties, as a meas- 
-. ure of deterring insufficient. concern 
_ for the health and: safety of miners, 


ee assessment, procedure as 
force closure of mines; we Took upon 
— ibasan auxiliary tool to bring about 


a ake s _ DECISIONS 


an We view the provisions of sec. 
a4 109 (a) (1) as manifesting an intent 


ae by Congress to require a balancing 


| process in arriving at an appropri- 


2 ate. penalty to be assessed in any 


given case. Application. of the eri- 
109(a) (1) requires 


against other deterrents sean in 


-.. the Act, such as closure orders. The 
- amount of a monetary penalty im- 
ae posed should be sufficiently high to 
_- deter any laxity of vigilance on the - 
_ part of an operator to keep his mine 
-. mm compliance with the Act. In our _ 
es ~ view, however, the imposition: of a 
_ penalty which would cripple an op- 
.erator’s ability to continue his pro- 
duction of coal without a counter- 
balancing benefit to the safety of 
ee aniners would not be appropriate. 


_ We do not view the civil penalty 


~ compliance. The Act contains sever- 


al enforcement provisions permit- 
. ting the closure of mines to protect 
ee the! health and safety of miners. We 


believe that the intent of Congress 


"Was. to give the Secretary great lat- 
“te itude i in the assessment of monetary 


, penalties so as to permit him. to 


: | é.. weigh the equities and. render jus- » 
on tice. : on a case-by-case -basis.. Of 


Course, in doing so we must be par- 


. * ticularly conscious of two of the 
‘statutory: criteria—the size of the 
ae opera ator’s business and the effect of 


: ; a penalty, on oe ‘oper ator’ s ability. to 


OF THE. DUPARTMINT: OF ‘THE INTERIOR © 7 


miners,. and impact | 
operator and the public. We believe _ 
‘Congress intended a balanced con- 


_ Where 


a tool to 


[79 LD. 


continue in ee The nee se- 


vere penalty authorized by the Act 
is mine closure with’ its consequent 
loss of production, idlement of 


sideration of all statutory factors, : 


including the size of mine and the 


ability to remain in business, to per- _ 
mit. assessments which would be 

equitable and just in all situations. 
but which would not have the effect 
of drastically curtailing coal pro- 
duction-or employment of miners to 
the ultimate detriment of the a 
interest. | 


In this case s the Board ene | 


that the contr olling criteria. of sec. 


109(a) (1) are the size of Lawson’s | 


operation and the effect the penalty 
assessments may have upon Law- — 


son’s ability to stay in business. 
numerous violations are 
found and cited during.a tour of 
‘inspection, the aggregate amount | 
of the proposed assessments, even 
though each separate violation may _ 
be assessed at a nominal value, may — 


bean amount beyond the operator’s _ 


ability to pay, and thus, for no other | 
reason than this, may be unreason-- 
able. In such cases it is incumbent 


‘upon an Examiner and this Board . 


to look at the total amount and im- 
pact, of the monetary penalty i in ar- 
riving at-a fair assessment. _ 
_ Lawson’s ] Mine No. 31s operated — 
by Robert G. Lawson as an individ-— 

ual. He employs eight or nine men 
and produces approximately ’ 70 tons 
of coal a day which sold for $7. 50 
to $12 per, ton. in 1970. ‘The mine has oo 


upon. both the 


: om operted for 1B years without 
a fatal accident. or serious .on-the- 
job injury.. The net: profit from — 


ao Lawson’ S operation for. the year 
1970 was $3,987.57. - 


-. Following. the apa i apeccn , 
Sander the Act. of Lawson’s No. 3 

_ Mine, the mine was closed for-a pe- - 
riod of s1x weeks i in order to achieve 


— compliance with the Act. Lawson 


— spent. approximately $3,000 on the © 
_ purchase of required equipment. In 


an effort to.comply with the new 


_ Inandatory standards. This resulted By 


in a loss of employment and. produc- 
tion. Upon reopening, Lawson’s No. 


. 8 Mine was found to be in com- 


pliance with the Act. 
Considering the facts referred to 


above, we find that. Lawson. operates 
a small business and that.the im- — 


position of penalty assessments in 
the total amount of. $6,575. could 
jeopardize Lawson’s ability to. re- 
main in business. We therefore con- 
clude that justice requires mitiga- 


_ tion of the assessments made any ie 


Examiner. 


We.also find that the Examiner 
erred in interpreting and applying 
the criteria. of. sec. ie en as 
follows: oo . 

(1). The Ramitner toole into: ac- 


count; when: considering -Lawson’s 
2 history of past violations, the fail-. 


ure of Lawson to. abate a: violation 
| within the time set for: abatement in 


~~ the’ notice of violation. All viola- 
tions, except one, were f ound:during 
_ the first. inspection: of Lawson’s No. 


' 8-Mine under the:.Act. Therefore, as 


_. to those violations there were no 
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prior. inspections and no history of o 
previous violations... = gre See 
(2) The Examiner. erred i in 1 con-” = 

cluding that Lawson demonstrated - ae 
a lack of good faith as'to.each vio- 
lation which was not abated within - 
the time set. in the original. notice is 
of violation. The only evidence in eo 
the record. supporting this conclu-. = 

sion is the bare opinion of the in- 

spector that Lawson was not in. : 
good faith as to five violations. ae ~ 
is not sufficient. _ | oe 


The mere Pack that a taienal . 7 


time was given to. abate a specific 


violation does not show. bad: faith. 


We. can think of reasons short of . 
bad. faith. of the: operator which 
would necessitate an. extension of 


time for abatement. Additionally, 
‘we are cognizant of the. power of - 


an inspector to issue: an. order. of 
withdrawal for violations not timely. 
abated and assume that such order - 
would be issued where.an operator. 


consistently demonstrates bad faith — : 
in ‘accomplishing abatement. Since _ 


the record is devoid of facts show- . 
ing a lack of good faith onthe part — 
of Lawson, and considering the vol-.. 


untary. closure of Lawson’s.mine,  ‘ 


his expenditure of funds, and.the — 


fact that all violations were abated os 
within the time allowed by: the Bu- ae 


reau, we hold that the operator. ex-: 


hibited good faith in attemptingto 
achieve rapid-compliance withthe _ 
Act aiter notification of each. ae So i 


tion. 
“@) The Heanihes sede in. , finds 


i Ing negligence onthe part: of. Laws* 
son. as to those. violations: wheré © - 
| Lawson failed to abate the violation oe 


| _ DECISIONS. 


cath the period oe time set on 
abatement in the notice of viola- 
tion. Negligence involves the fail-- 
~ ure to do what a- reasonable man 
would do under the same or similar 


_ circumstances to prevent a violation 


of the Act. Negligence must. be de- 
termined on the basis of circum-— 
stances leading to the existence or 
~The 
question to be decided here is 


occurrence of - the violation. 


whether Lawson’s actions in. at- 
tempting to prevent violations were 
those of a reasonable man. 


certain violations within the times 
_. set for abatement by the Bureau. It 


| _is our view that while the failnre of 


an ‘operator. to abaté upon proper 


~. notice may reflect upon his good 
 ~ faith.in complying with the manda- 
_ tory standards, such failure is not 
_. an_element fo be considered in de- 
a termining an operator's negligence 


in permitting violations to occur. 


(4) The Examiner erred in ap- 
| plying the criterion’ of “the yray- 


ity of the violation.” He viewed the 


gravity of each. violation only in | 
terms of: whether the violation was” 

“serious” or “nonserious.” Each V10-— 
lation should be analyzed in terms 


of the potential hazard to the safety 
_of the miners and the probability of 
such hazard | occurring. The poten- 
tial adverse effects of any. violation 


| must be determined within the con-| 
_ text of the conditions or practices’ 


OF. THE, ‘DEPARTMENT OF THE. INTERIOR» 


AL 
though we find that the record sup- 
ports a conclusion that Lawson was 
negligent in permitting all viola- . 
_ tions to occur, we reject the Exam- 
_.. iner’s findings of. negligence based 
_.. upon the failure of Lawson to abate 


“existing i in the. particular mine a 
the time the violation is detected. 


Therefore, the “ovavity of the vio-| 


lation” should be based upon facts 7 ; 


bearing. upon the determination. or 


these ‘considerations and not upon 


ee as to whether the viol ation. 
“serious” or “not serious.” 
On this record the Sdoties of 


| gravity is insufficient as to all viola- 


tions except six. The inspector testi- 


fied that four violations (10: GWH 





1/21,.2 GWH 7/28, 4 GWE 7/28, 
and 6 GWH 7/28) involved a sub- 


stantial possibility of causing: an 
electrical fire or electrocution. One 


notice (1 GWH 1/28) specifies an. 


absence of firedoors in a mine open-_ 


ing 37 feet from a wood surface — 
structure and involves a potential - 

hazard of a surface fire extending 
into the mine or suffocation from 


smoke inhalation by miners under- 


ground, Another notice (5. GWH. 
7/28) specifies an obstructed escape- 
way and lack of direction signs, — 
creating.the obvious hazard of the — 
inability of miners to escape in an 
emergency. The Board therefore | 
finds that the gravity of these six . 


violations is established. The speci- 


fication of. the violations in. the lat- 
ter two notices, in the absence of 
countervailing evidence, i is sufficient - 
to establish the element of one 


in this proceeding. - 


(5) Notice of Violation 5 GWH 


(7/27/70) charges.a- Violation, of 
Act-in: that bee 





section 305 (2) of the. 
“Frequent inspections {by the oper- 

ator] of electrical equipment were — 
not made. or " recorded. ” The term | 


| (79, aD. . 


a 6571. ne 


| “frequent” aqniven? a conclusion 
drawn from facts. We find no facts 


either in the Notice of Violation or_ 


in the record from which any con- 


clusion can. be drawn.as to-the fre- | 


- quency of imspections made by 
Lawson. In- addition, the Notice 
fails to advise Lawson as to the 
frequency of electrical inspections 
required for compliance with the 
Act, We find that this’Notice fails 
to specify a valid violation and 


therefore Notice 5 GWH (7/2 27/ ve 9) 


is VACATED. 
(6) Notice of Violation 4 GWH 


— (7/87/70) charges a violation of 
_ sec. 303(¢) for the failure of Law- 
son to take weekly air readings at 
the-maiitr return and. for failure to 


record: weekly air readings. Section 
803(g) requires that: 3 
3 * kK. A 
shall be recorded > in ink or indelible 
pencil in a book approved: by. the Secre- 
tory. oe (Italics added ) 


‘Lawson correctly contends that 
the Secretary did not promulgate. 


regulations concerning approved 
recording books - until. N ovember 
1970. See 30 CFR 75.1803 (35 F.R. 
— 17890, Nov. 20,1970). Since no. re- 
cording book had. been approved by 
the Secretary at the time of the 
Inspection of Lawson’s mme, the 


Bureau. .canmnot’ properly charge — 


Lawson with a failure to record the 
weekly air readings. Furthermore, 
_ Lawson's: statement that he was 
- Inaking the air readings required by 
section 303 (2) is ‘unrefuted. The 


burden i is upon the ee to | prove 
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“ance of the evidence. 


record: of such measurements 


“that By Aolitiea did. occur: jaa since” 
the record does not indicate the basis _ 
for the inspector’s allegation we — 


find that the Bureau has failed to: 
prove a violation by a preponder- — 
Therefore, 
Notice No. 4 GwH (T/2T/7O) Is 
VACATED. 3 " ae 
_ We find no validity to fae: ; 


argument that assessment of a pen-.- - 


alty as to some of the violations is’ 
precluded by the injunction issued 


in Ratliff v. Hiekel, Civil Action — 


No. 70-C-50-A - (W.D.Va., filed — 
April 23 and 30, 1970). Our read- 


Ing of the record. with: respect to | 


this argument fails to convince us _ 
that Lawson sufficiently established 
the unavailability of personnel or - 
equipment contemplated by Ratliff. 
Therefore, Rathf is not a bar to 
assessment of penalties i m this pro: he 
ceeding. 


Under all of. the ewibicines, . 
-and having carefully weighed and 
considered the statutory criteria set 


forth in section 109(a) (1) of the 


Act, we conclude that the Exam- _ 
iner’s assessments In this ‘case are ee 
excessive. We do not. believe the 


Examiner’s assessments properly re- ° 
fiect Lawson’s lack of previous yio- — 
lations under the Act, the appropri- ~ 
ateness of the penalties.to the size. 


of Lawson’s business, the effect of .. - 
the penalties on Lawson’s ability to 


continue in business, the gravity of — 


the: violations, or Lawson’s good 


faith in achieving compliance with - 


the Act. Therefore, the Examiner’s - 


assessments are reduced in accord- — 
ance with the following schedule: 
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“Notice of Violation 2) 0 = Eo ar | Section of Act. _.. > Atsséssmmént: 
1G We aa aes July 27, 1970 - 305(6) | ene Ak, oo IO 
BA WEL tt Te eo eens ioe 312(a) ae i a eed Of 
BW as ates Jide emi ee doe. 303(8) eo oe ~ Vatated , 
Bee We i er ee do. 0 BOB) « ee ee ee Vacated 
6 GWH oS git pb ogre a at Sage ear eat dO% aes, 317 (p), ar ar gee 3s 70 
POMS Boe wet ee eee do-.__.-- 3038(¢)G) oe ee, ee 30 
Ek se eee eee dosti 08D) oe IB 
Eee ete ORO ee ete dGoe0s< oe) | aoa eis poe ee Pah 
TONG Hse ec pace tac See ie Os.25 02 o 306d) - eet ee ge Sag ae Se. 
ll OWE eo eee rete eer ee (6806) ea ae + OR 
LOW Beno ee Soe 2 uly 28, 1070. S11)" eyo t. La a eb0 
BAGW OY nt pete etme eng eee a: | re MOD) see ete SE WPS 
OW cee Gig ok te hae dos 2osc w BOTG) iver . 2 2g % 7 BO. * 
BOG We Aiea a ee dare do..-.--. 305Gj)° ‘ BO. 
5 ee ee eee SLI7G)(L) Se we Pe ADO 
6.G We ee a ee =o: |) ee Ae S05Ch) Sete Oe eee 2 BO 
DOA WWD fb Cee es ance at Taly 29, 1970. Bide)... een? wie REO, 
2G WOE os sie te dOs csten BOS). 2» 4 te 4 wee | Oo 
BG 6s tact eee eee do...-.-. 308) "Sn 
OW aoc ee ei $dO a BOO: Oe rn ee aS il 
1G WH ae ee Aug. 28, 1970 302(a) gee Ne Seed See Sa 

WN seit cine sca iretorienican eel ea ee $550 


- a ORDER | meddle oe. 
-WHEREF ORE; pursuant to the 


a authority delegated to the Board of | 


: ~ Mine. ‘Operations Appeals by the 
7 ‘Secretary of the Interior (211 ee 
13.6; 85 FSR.12081), 


. IT IS ORDERED, that the Ex- 

-aminer’s Order of Assessment -is 
-HEREBY MODIFIED to an as- 
_. igséssment of civil penalties against 


. Robert . G, ‘Lawson. Coal Company 
; . above-listed 3 in the total amount, of 


“TT IS FURTHER ORDERED, 
se that this assessment be paid. on or 
oo | before June 12, 1972. 


“C. E. Rogers, J Ry Chairman. ‘ 


: -y | We CONCUR: 


o Dav Doan, M nee. 
“J ames M. Day, Ex Orricio Af enrber. 


as “‘PECCO COAL COMPANY* 


1 IBMA 123 - | 
" Deoided May 1 18, 197 a 


Appeal from a decision by Alfred P, 

| Whittaker; Departmental Hearing Ex- 
aininer, assessing civil penalties in the 
total amount of fourteen hundred dol-. 
lars ($1, 400) pursuant to the Federal 


Coal Mine Health and ates Act. of 


~ 1969... 


for the: nineteen .(19) violations | 


“Decision modified, 


Federal Coal Mine Health and 4 Safety. ; 


Act of 1969: Penalties: ‘Mitigation. - 


‘Mitigation of a penalty under. section 109 
of -the: Act is not a -condonation - of a 
violation, 


Federal Coal. ine Health and Saf as 


Act of 1969; Appeals: Review 2 


‘Review by the Board is not limited to a See 


*Not in i a Order. 
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| determination. that. the Examiner was ar- 7 
, bitrary or capricious. 7 . 


Federal Coal Mine Health and Saty 


"Ret of 1969: Penalties 


The assessment of civil sanaitien ended 
- sec. 109 of. the Act must be judged’ on the 


particular set of facts in each instance, 


- and mitigation in ene case may-not war- 
rant. mitigation in another. . 


Federal ‘Coal Mine Health - Safety 


“Act of 1969: Penalties 


“Finat authority to assess civil penalties 
is in the Board as the: aceon of the 
Secretary of the Interior. ae 


- APPEARANCES: Fosepti W. suskiée, 
—- Esq., for appellant, Pecco Coal Com- — 


pany; Robert. W. Long, ‘Associate 
Solicitor, J. Philip Smith, Assistant 


Solicitor, Stanley M.‘ Schwartz, Trial. 


: Attorney, for “appellee U. 5. prea a 


2 oe ies. 2° 


50. COAL 
May 18, 1978 
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OPINION BY MR. ‘ROGE eRS 


| INTERIOR BOARD OF MINE 


OPERATI ONS APPE ALS. , 
On J une 4, 1971, the Bureau of : ; 


Anes (Bureau). fled a, Petition i for 


Assessment of Civil Penalties in ace. ; 
cordance with sec. 100.4(i), Title 30; 


Code of Federal Regulations: and. ss 
pursuant to sec. 109 of the Federal 
Coal Mine Health and Safety. Act) >. 
‘of 1969 (hereinafter | 
The Bureau sought assessment, of 7 


civil penalties for ave notices of vio- 


lation. and three orders of with- 


drawal ? 2 issued to Peceo Coal Com- | 


pany: (Pecco). A hearing was held. a 
August: 28, 1971, and on. December . 
22, 1971, the Hearing Examiner is- 


ee a deciion assessing: Pecco: the 2 
following Penalties : % 


_ emacs - Section Violated) = | Amount Assessed ~ 
N/V.1 Wah oe oa. July 15,1970 ©303(e) « $350" 
SINVOBATs 21 Se cdg ae, 303(d) (1) eel Oe 
NV sc i os do... 303(t) — J. 1508. 
N/VG BATS. heres soe! 317(e) a DAO.” 
NV GBA Tote eee ee ae AC 6s si lese 317 (p) - 2 250-° 
OWA BAP od toe ee _ July 16, 1970 302() 250 





- Pecco filed a titnaly 3 Notice of Ap- 
peal to the Examiner’s. decision, and 
on March 1, Pecco filed a brief chal- 
lenging the. decision as arbitrary 


and capricious, and not adequately 
considering the statutory criteria of 


sec. 109(a).(1) of the ‘Act. In addi- 


tion to these allegations, specific ob- 


_ jections were made to each of the 
. asséssments, and objection was made ~ 


=. to the total aniount of the penalties 


when considered in light of the size 7: 


of the operator’ Ss business and its: oi 
ability to stay in business.” © 5.0. 
The Bureau filed a brief on } n Mar ny vy | 


24, 1972, asking that the Examiner’ "3 


decision be upheld. 


IPL. 91-173. 88 Stat. 742-804, 30 Us 
$§ 801-960 (1970). _ 


. ®The Petition was withdrawn. by the Bu- : 
 reau as to two. of. the orders of. withdrawal | = 

and no penalties were sought for the viola; - 
_ tions described in the orders, 7 ose 


“the “Act”).? de 


- 666 DECISIONS oF THE 


7 Pecco Coal. Company’ S No. 5 Mine. 
o “is operated by Sam Pecco as an ‘in- 
dividual. It is a small mine that — 
employed four men, in addition to 


_ Sam Pecco. All of the men. worked 
in the same area and were generally 
within sight and hearing distance 


of one another. The mine is appar- 


ently a slope mine that has been 
driven: only about 400 feet. About 


75 to 100 tons of coal a day were 
produced from the mine in 1970. - 
- The total profit in 1970 was 
$4, 158. 043 from. gross receipts of. 
$39,129.94. The mine was closed 
October 80, 1970, and, apparently, is 
still closed. The inspection that gave 
| rise to the above notices of violation 
was the. first. inspection of No. 5. 


_ Mine pursuant to the Act. All of the 


violations cited were abated within» 


_ the time set by the Bureau. 


_ After considering the above-facts, .. | 
- Therefore, since Pecco was making 


preshift: examinations, and keeping a 
a written record thereof, it was in) 

compliance with the Act atthetime —— 
of the inspection. ‘Therefore, _ : 

~ Notice is VACATED. | 


_ Notice of Violation No. 4 BAT _ 


the entire ‘record, fhe briefs of the 


a parties, : and the criteria set forth in - 

section 109 of the Act, the Board is 
_ of the opinion that the Examiner’ S 
decision should be modified as fol- 
~~ lows: 


a Notice of Violation No.1 BAL 


—. At the time of the inspection, — 


“Mine No. 5 had been driven only 
‘four hundred feet. There is no evi- 
dence in the record to show that 


there was a lack of ventilation in. the » 


mine or that there was a build-up 
of toxic gas at the face. We also note 


that the record indicates that the 


- brattice was removed temporarily 
while the ere was pushing i 


ee “'3the examiner’ ‘found this to be a “net : 
_-) profity. but, there’ is nothing in the record to 


: = show that. tt. was. not gross: profit. | 


DEPARTMENT. OF THE INTERIOR, 


‘November 20, 1970. 


- ek & 


E and sould ee been aes after 
the blasting was done. Therefore, it 


appears that there was minimal dan- 
ger to the miners even if it had been 
shown that ventilation was inade- 
quate. 


Notice of Violation No. 2 BAT 


In Notice No. 2 Pecco was cited | 
for failing to make preshift, exam- 
inations. On the basis of the testi- 
mony at the hearing, the Examiner 
found that Pecco had been.making © 
the preshift examinations, but had — 


not been recording the moult of o 
such examinations in a book ap- 


proved by the Secretary. We take 


notice that no book had been ap- — | 
proved by the Secretary on the date 
_of the inspection, July 15, 1970, and 


that no. book was approved until 
See 85) E.R. 0 # 
17929; see also. 35 FR. 12950-51. 


- This notice charged Pecco with 
failure to have an approved plan. of 
action to be taken in the event the 
mine fans should stop. The evidence 
in the record as to gravity is the 
Bureau inspector’s testimony that a 
total lack of a plan of action to be 
taken when the mine fan stops would 
be serious, but that the mere failure 
to have a plan in printed form 
couldn’t be a hazard.” The 


| record supports. a conclusion that — 
7 Peeco had a . plan, obviously recog: : ; 


U9 LD. 2 ve 


= aie by oo ,immedidtely con- 


cerned, the miners, but that it was - 
not in printed form and had not yet. 
been submitted to the Secretary for | 


> approval. Therefore, we look upon 
this as a. merely technical violation. 


Notice of Violation No. 6 BAT me), 


The violation charged i in this no- 


ties was for failure to have “an 
. approved smoking material search 


program. We do not. believe the rec- 
ord ‘supports a finding that this vlo- 


lation was grave. Each man working 
in this mine worked in the same — 
area as the other miners and the 
operator. The men were under the 


. daily. observation. of the operator. 
| Therefore, the possibility that smok- 
ing: materials might be. brought into 


~ and used in the mine was no greater | 
under Pecco’s observance than it 
would be if Pecco had made the - re- 
ae quired, personal. searches. | | 


Notice of Violation No. 6 BAT 


- Although the ack: of the pre 
. serited check-in check-out system 1s 
“a grave violation, we must consider — 


the circumstances present’ in- this 


- mine, With all five men working in | 
the same area, there is very little 
probability that-anyone could be un-- 
poe ae in: ln event: of. an 


Bey, | cae 


| ee ten an - on ‘dreds man 


7 might lie ali night: in the mine and 


nl no one would know he was there. 


.¢The Wexeniiee: ‘made 00 eenGe of as i‘ 


- for Notice Nos. 5 BAT and 6 BAT, and: Order 


_ No. 1 BAT. However, the record is sufficient . 
for the: Board: to. make, findings on. gravity. _ 


~~ pEcco COAL ‘COMPANY. 
- Moy 18, ‘1972 


| Order of Withdrawal No. a BAY 7 
This < violation. charged Poa e a 
with having an inadequately sup— vc 


ported roof in one area of the mine- 


Although | we do not question the 


gravity of bad roof: conditions, the -. 


evidence in this record is’ ‘that the 
area in question was unused and not. 
intended to be used. Consequently, pe 
since it is not probable that the min- | 
ers were exposed to this hazard,. we. ae 
are unable to conclude’ that the vio- 
lation. is grave. : oo 
_ In mitigating the penalty fora any 


of the above violations, we In no | 


way imply that we condone any 
violation. Each case must be judged’. — 
on its factual basis, and: although a 
particular set: of facts may warrant 
mitigation in one instance, it may - 
not do so in a second instance. We 
emphasize that strict compliance. - 
with applicable ie mandatory stand- 


ards js. aay pe by: ‘the Pe 


= Board. 


We iso think it appropriate here a 


£0 comment upon a statement 1 in the 
Bureau’s brief that, upon.review by _ 
the Board, the oe of an Ex- _ 
-aminer “* * * must stand unless an’ 
: operator. can show that such assess: | 
Tent is arbitrary or capricious: or cot 
that: certain evidence was improp-. 
erly admitted . or exeluded.’ as This ae, 
" ° concept of. the Board's ; review aur a 
thority is erroneous. Although an. | 
Examiner is clearly authorized to. 
assess. penalties within his discre- — 
tion final authority and discretion 7 
resides in the Secretary. and this. “a 
Board, as ae delegate oe the Secre- — 


_ aminer issued December. 22, 


IS MODIFIED and the following | 


. : 2 tary’s. review | - authority under the: 
Act (43. CFR 4. 1(4), 211 DM 13.6). 


“<i herefore, , in reviewing penalty as- . 
‘ : sessme 
~ Board may adopt, modify, or set 
-? “aside any finding, conclusion, or or- 


ie OF an. Examiner, the 


| . der of an Examiner, 43 CFR 4.605. 
- Upon careful consideration of all 


of the above factors, par ticularly in 
light of the nature of the violations . 
-. when related to the size of the mine, 
- weare of the opinion that the penal- 


ee _ ties. assessed by. the - Examiner 
Be should be mitigated. : 


ORDE R 


7 “WHEREFORE, pur suant to the 
authority delegated to the Board by 
- the Secretary of the Interior (211 
~~ DM 13.6; 35 FR. 12081), IT.IS 
| HEREBY ORDERED: 
1. That Notice of Violation No. 2 
i. BAT IS VACATED; | 

- 9, That the decision of the Ex- 


Re assessments are made: 


: ; “Violation No... » Amount assessed 





N/V Ba eee eed $50 
T/A te 25 
N/V 5 OAT 2 ee 25 
NYY 6 BAD on ove wen beeen 25 
OFW- al BAT_. Geis ce ee 2h eh Ae 50 

‘Total belie Coa ee ees $175 


: 8. That. Pecco Coal Company pay — 


~ 7 one . hundred | seventy-five dollars 
=“ on or before June 19, 1972. 


er zB. Roonns, Se. Chairman. 


= | Te CONCUR! 


ee Davin Doan, Mu aber 


DECISIONS OF THE DEPARTMENT OF, THE INTERIOR | 


1971, _ 


tt LD. 


"HALL COAL COMPANY, ING." Ho 


“1 IBMA 175 | a 
Decided ore 22, 1 72 7 


Appeal from a decision by Ernest. F. foe 2 


Hom, Chief Administrative Law J udge | 


(formerly Chief Hearing Examiner), 


Office of Hearings and Appeals, Docket | 


No, PIKE 72-45-P, dated January 18, 


1972, assessing Hall Coal Company, 
Ine., . civil penalties — in the. total — 
amount of $2,100 pursuant to the. Fed- 


eral Coal Mine Health and Safety Act — 
_ of 1969 (hereinafter the “Act’’)* for 


seven notices‘of violation issued during 
inspection of Hall’s No, 8—-C Mine on © 
May. 12, 1970. | | 


‘Decision of the Examiner ‘MoDI- 
FIED. : ; 


Federal Coal Mine’ Health and a Safety ae 


Act of 1963: ‘Penalties: Evidence 


Where Cong gress has specified. the per- 
centages, of incombustible material al- 
lowable in sec. 304(d) of the Act, it is 
necessary for the Bureau of Mines to 
present probative. evidence—more than > 
a mere visual observation of the inspec-_ 
tor. _ : ee 

Federal Coal Mine Health and Safety 

Act of 1969: Penalties: Evidence - 


In the absence of evidence; such as busi- . 


ness and tax records, showing that a | 


penalty under sec. 109 of the Act will 
affect the ability. of the operator to stay 
in business, a presumption. exists that 
the operator will not be so affected. — 


Federal Coal Mine Health and Safety 
Act of 1969: Penalties : Mitigation - 


‘The Board, as in this case, May. mitigate | 
penaives mponed: by an. .. Hxaminer that 


_° *Not in Ghecnolosieal Ore a 
183 Stat. 742-804, 30 v. S. oe 88 801.960 . 
(1970). | 
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4 are. “disproportionate . to. ‘the 2 yolations 


| involved in light: of the six. criteria estab- 
| lished in sec, 109(a) (1) of the ‘Ket, par- 
- ticularly considering ‘that the infraction 


was | ‘a first ‘offense; ‘committed shortly — 


after the effective date .of the Act,: by a 
small operator; who. demonstrated, good 


* faith by immediate abatement, 


| APPEARANCES: Joseph W. Justice, 


Esquize, for: appellant, Hall Coal Com-— 


 pany,, Tne.; Robert W. Long, Associate 


- Solicitor, i. ‘Philip Smith, _Assistant. 
Solicitor, and Richard | Vi. -Backley, 


. ‘Trial Attorney, f for appellee, Bureau ne 
Mines. a 


OPINION BY THE BOARD 


IN TERIOR BOARD OF MINE 
OPERA TIONS A PPEA LS 


“The. Bureau of Mines Gechatee 


a Bureau). ‘sought assessment of civil 
penalties against Hall. Coal Com- 


BALD COAL: COMPANY ee ls 
Fie, August 22, 1972 


“pany, ine (Hall) for s seven 1 viola - 


tions of the Act. pursuant to ‘sec. 


- 100.4(1) of Title 30, Code of Fed. 


eral Regulations, Ae in. accordance — 


with. sec. -109(a) (1). of the Act, 
| through. a Petition for Assessment 
of Civil Penalties filed . on Au on 


oust, 23, 1971. Attached to the peti-_ 


tion was an Order. of Withdrawal, 
dated May 12, 1970, citing seven 


violations of the mandatory ae 


ards. The Bureau’s Assessment Of set 
_ficer originally. proposed. an. assess-. 

_ mment for the seven violations i in. the | 
‘total. amount ‘of $2,000 which was 
subsequently — amended to’ 
Upon the: appellant’s. request, for. 
formal adjudication a hearing was _ 
held on January 18, 1972, -as. a.re-— . 


$500. 


sult. of which the Chief Examiner - 
issued a decision’: assessing™ y the. fol. 


lowing eae) 





| Violation No., 


_ Date of Issuance , 


"Section Violated _ 34 |, Amount Assessed. : as 








1 Bee ee May 12, 1970 -313(c) “500 
ORR eee ase eee | Ses 313(a) “150 
Sy. EUR Puta gee 6 eee G02 ..552 - 818(e)(1) © 150- 
4 RRR-_..---------------------- do-_.:..5./313(h) (1): 150° 
5 RRR-.---------------+------+- : aa ar 304 (a) 500 
6 RRR_.-~--------------------- do._.---- 304(d) 500. 
7 RRR---------------1z--------- do_._---. 306(f) “150 
Total Baoan ay eg tees ea elie A ia kM, oat Ml tS fa a, $2, 100° me ts 





Appellant objects-to the decision 


rendered by the Examiner on.the 
basis that the Examiner was unduly 
“influenced by the. Order. of With- 


drawal to the detriment: of appel- 
lant; that his decision was arbitrary 
and capricious, and. not. otherwise in 


. accordance. with the law; and that 
ra he failed to ) consider adequately the 


criteria set forth. 3 in sec. 109 K(a) a= 
of the Act.? Objection is made both - 
to the individual assessments and to. : 


| the total amount. 


2 Section 109 (a) (1). reads in part :. 


> ¢ SSE determining: the amount of the enalty, 


the Secretary shall consider the operator’s « 
history of previous violations, the appropriate: . , 
ness of such penalty to the size of the business 


of the operator charged, whether the operator 
was negligent, the effect on the | Operator's ee 


on DECISIONS: OF THE: 
ee Buren) supports tha: 
* decision of the Examiner. Consid- 


ering the admissions, made by appel- 


lant at the hearing, the Bureau 


"maintains that the penalties assessed 


: were not. arbitrary or capricious, 


and that they were not excessive In 
Hight of sec. 109(a) (1) of the Act. 


The Bureau contends that upon re-. 


view it is incumbent upon appel- 
tant to demonstrate that the 
_ amounts set by the Examiner were 
~ not proper, and further maintains 
that it was not. error for the Ex- 
-aminer in assessing penalties to con- 


sider . the issuance of an Order of 


Withdrawal as bearing upon the 
Dorit of the violations. | 


FACTUAL. BACKGROUND 


- Dasin: Hall is the owner oe 
operator of Hall Coal Company’s 
No. 8-G Mine. He has been engaged 


in underground coal mining for ap-— 


"proximately 30 years, 23 of which 
‘were as an independent operator. 
~ Mine No. 8—C had been in operation 
for some two years prior to the is- 
suance of the citations here in- 


- volved. At the time of the citations, 


‘the mine, in which Hall employed 
- five men, produced about 125 tons of 
coal per day. Hall -was under a con- 
‘tract to sell this output of coal: to 
Standard Sign and Signal for $5.60 
a ton. During his career as an op- 
erator, Hall has never hada serious 
- accident: at any of his mines. All 
seven of the. violations cited in the 





-, ability to. acne in. business, the satis of 
the -violation, and the demonstrated good 
_ faith of the operator charged in attempting to 
achieve rapid compliance -after: notification 
_ of a violation,”. 


DEPARTMENT OF THE INTERIOR 


__ there is‘no history of pi 


TOLD. ; 


Order ¥ were abated within. OM. hours. | 
after issuance oft. yrds ar; : and 
revious ‘viola- 









tions under the Act. The Order cit- 
ing the violations was issued on May 
12, 1970, less than two months after 


the effective date of Title WI of the of 


Act. 

— Upon consideration of the es 
record and the guidelines, estab- 
lished in sec. 109 (a) (1). of the Act, — 
the Board is of the opinion. ‘hat t the - 
Examiner’s decision — 8 ou de “be : 
modified. | 7 4% 
Violation No. 6 RRR | | 

The Board cannot. agree’ swith: the. 
finding of the Examinéi thatea- ‘VIO-_ 
lation of sec. 304(d) of the Act was 
demonstrated at the hearing. De- 





spite the testimony of the operator 


to the effect that the rock dust could’ | 
have been inadequate, the Board 
finds. that the.Bureau failed to 
prove this-alleged violation. bya 
preponderance of the evidertce. Sec- 
tion 304(d) of the Act enumerates 


-the percentages of incombustible 


material which must be main- 
tained.* The inspector based his con- 
clusion regarding percentages and 
the degree of. rock oe solely | 

sSection 304(d) reads as. follows’: % 


- “Where rock dust,is required to: he: moplied: 
it shall be distributed upon the top,’ “floor, and . 


. sides of all underground areas of a coal mine 


and Maintained in such quantities that the in- 
combustible content of the combined. coal 
dust, rock dust, and other dust shall be not 
less than. 65 per centum, but the incombustible 
content in the return aircoursés ‘shall. be no. 
less than 80 per céntum. Where methatie ‘is 


present in any ventilating ceurrent,. the per | 
centum of incombustible content of such com- bg 


bined dusts Shall be“increased 1.0 and 0.4. per. 
centum for each. 0.1.per.centum of methane | 
where 65 and 80 per centum, respectively, of 
incombustibles are required. am (Also contained 
in 30 CFR 75. pee . 


"6681 bo oe - HALL COAL’ COMPANY. — 
| > » | ? August 22, 1972 


“on. Ee aad fdbeariation: We do not, 
believe thisis sufficient, and we hold 
that i in order to meet its burden the 
Bureau must present probative 
evidence on the elements of the al- 


“ leged offense. . 


_. The Board takes official notice of 
instructions issued by the Bureau of 
Mines to its inspectors wherein the 
importance of collecting samples to 


"support. violations of .sec..304(d) is 


- recognized.* Since Congress specif: 
ically delineated percentages, we 
have no alternative but to hold that 
an alleged violation of this section 


- must be supported by:more than the | 


‘mere’ ‘visual observation of: an in- 
_ spector. Unless samples support an 


ae. alleged violation of section 804(d), 


it cannot be sustained. We do not 
‘intend by this decision to. preclude 
the inspector from taking affirma- 


tive action to protect the health and 
: safety of the mainers s by way of im- 


4 United: States Tieyaictinalat of the Interior, 
Bureau of Mines,- Coal Mine Safety Inspection 
Manual for Underground Coal Mines (Super- 


intendent of Documents, United States Gov- 


ernment Printing Office, Washington, D.C., 
Catalogue No,  128.16/2 :C63, 


“part as follows: | 
“Collection of dust wanidies to substantiate 
violations. Exeept in the ease of float coal 
dust deposited on rock dusted.surfaces, the in- 
; spector: shall collect: Spot: “samples” tO’ ‘support 
‘any. violation: cited for 75.403; “however, such 
samples need not be collected prior to issuing 
Withdrawal Orders or Notices... 
_ “Separate samples of mixed ‘dust .of.{1) the 
. roof and ribs and (2) the floor shall be. col- 


~ lected. ‘The ‘band or. perimeter method of col- ' 


lecting- samples shall not be used. A separate 
sample Shall be collected of the material. on 
- the floor to a depth of: one inch. 


“When the analytical results of the samples 


show that the Notice or Order should not 
have been issued the Notice or Order ane be 
vacated. me 
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Stock No. 
24041060). at: 31. (1971) reads in pertinent: 


mediate i issuance. of piders or notices: : 


pending the results of analysis of | 
~ dust ‘samples. The record herein, 7 


lacking sufficient factual basis for 
this notice, does not support the | 
Examiner’s finding of violation, | 
and the notice should be vacated. . 
Violation Nos. 1 RRR and § RRR 
_.The operator was cited for.viola- — 


tion of secs. 813(c) and 304 (a) of | 
the: Act. “Section: .313(¢) “requires: 


that only” “permissible - ‘explosives, | 
electric detonators of proper 
strength and permissible blasting r 
devices” bé employed for blasting | 


_purposes.. While the. Board takes - 


note of:the difficulty which: some: op- - 
erators.experienced ‘in securing ap-- 


_ proved equipment, the testimony of ~ 


the operator in this case indicates © 
that the order for this equipment . 

was not even placed until on or after 
the effective date of the Act (March 4 
30, 1970). Section. 304 (a). of the Act. - 


# prohibits an: operator from allow. 


ing an accumulation of coal dust. 


| Notwithstanding the operator’s tes: 


timony that the normal clean-up day — 
was each Friday, this practice does _ 
not justify his allowing a substan- — 
tial accumulation to occur. The use - 
of fuses and blasting caps where — 


there is an accumulation ofcoal dust 


presents a potential danger of fire | 
or explosion. | : so 

The Examiner. ‘properly. eta - 
mined that these violations occurred 
and that the danger presented was . 
of a-graver nature; ‘than that pre-— 
sented in the remaining four 
violations. eo 


£BI2S 


abla Nos. 2 RRR, a RRR, 4 


RRR, and? RRR 


~ These four notices. involved a 


a> Jeged violation of the. following sec- 


a ong. of the Act: No. 2, the failure 
to hang. brattice curtains which 
would. direct air to the working 
faces (sec. 313(a)) ; 
(ec) (1). requiring the cpecaton: to. 
-. test for methane every 20 minutes 
ts while. electrical equipment was. be- 
ing operated (section 313(c) (1)); 
- No.4, neglecting to test for methane 
- immediately before “blasting (sec. 
— -818(h) (1)); and No. 7, allowing 


. -pubber-tired: vehicles to pass ia an 
electrical cable (sec. 306(f)). — 


each of the above instances the. = 
> erator: admitted the practices and 
- the'Examiner properly found them 
» tobe violations of the Act. i 


. : FACTORS, IN MITIGATION 


In mitigating the amounts’ as- 


= sessed for the six affirmed violations, — 
* the Board: is influenced by..the fact . 
. that the amounts set by the Exami- | 
_ ner may have a deleterious effect on 
: the ‘continued operation of this 
mine. We have held that “we do not 
view the civil penalty assessment 
procedure as a tool to force closure 
of mines; we look upon it as an 
= auxiliary. tool to bring about com- 
_ pliance.” ® This case ‘eleatly iljus-~ 
~ trates the utilization of the two 
primary tools for enforcement pro- 
vided in.the Act. The Order of 
= Withdrawal was employed in this 
. case to. provide for the immediate 
: safety of ‘the miners, with conse- 


-.." § Robert @. Lawson Coal Compann, 1 TBMA 
_-115, 118, 79 LD. 657 (1972). 


"DECISIONS | OF THE DEPARTMENT OF THE. INTERIOR 


No. 3, sec. 313. 


“quent. oad of production aad ‘die | 
ment of miners. The civil monetary ay 924 


penalties were imposed. to impress _- 


upon the operator | the necessity for. 
exercising a future high degree of . 


vigilance andi concern for the health 7 
and safety of his miners.® . | 
In this case, the Board sie ches 
importance to the facts that this was 
the first inspection at Hall’s No. 8-C 
Mine, that it'was conducted less than. 


’ two months. after the effective date * 
of the Act, and that this j is a small. 


mine in ehiake the operator often 
worked alongside his employees. 


Under these circumstances we think 


it reasonable to assume that a mone~. 


tary penalty of $2,100 as set’ by the 


Examiner would have a dispropor- | 
tionate effect on Hall’s ability to. 


continue production. The penalties 
| imposed under the Act should not 
_ be regressive in nature, but tailored, 
“not only to fit. each violation, but | 
each violator, — 


The evidence of. whether ‘ a pen- 


alty will affect the ability of the 
operator to-stay in business is, of 


course, peculiarly under the opera~ 


tor’s control. There is, therefore, a - 
presumption that the operator will — 


not be so affected in the absence of 


contrary evidence. Hall’s rough esti-~ 
mate that he lost approximately ; 


$1,000 the preceding year is not suf- 
ficient to rebut this presumption. 
Hall has access to and we. think 


3 could have presented business and ~ 


tax records which would have been 7 


of significant value-in. determining | 
“the effect of a monetary penalty on 
his operation, Mi also recognize | 





47d. at 417. 


[79 nae | 


S08 


ample opportunity to present this 


kind of documentation. N everthe- 
Tess, even though Hall did iiot elect 
~~. to offer direct eyidercs on this cri- 
terion, we are of the opinion that: 
- the record evidence is sufficient to 

‘permit. a reasonable determination | 


of the appropriateness of the pen- 


alty with ee ‘to the size of: f the 


. business. 
~The avidence deionaerates that 


although Hall was negligent: i in al- . 


- lowing the violations to occur -he 
acted in good faith to abate them. 
His record of safety in the past 23 
years is commendable andthe Board 
- gives substantial weight. to the fact 
that-all violations were e abated with- 
in a 24-hour period. : 7 | 
In view of the foregoing, we con- 
clude that the penalties imposed by 


ms | Violation No. 


- HALL. COAL ‘COMPANY 
| August 22. 1972 | 


7 sae the: ‘Exarniner ‘ifforded Hall 


Date of Issuance 


‘ = : ais ; ie ae 
ts 673: ee 
¢ . s,, mn cae . . 
Pais lS we FP Sa 
1 2 ‘. 
t 


the ee were 2 disproportion- i 


ate to the violations involved in. | 
light of the criteria established in ~ 
sec. 109(a) (1) of the Act. We. be+ -: 
lieve that the modified penalties or- 
dered below. are, more reasonable — ; 
and are sufficient to. impress upon 
Hall, the necessity. of maintaining ..- 
proper vigilance for the health: and . 


safety of his employees. Pa te 
Upon careful consideration. of the 


record and statutory criteria; and - 
— particularly. considering the | facts; : 
that this was a first. offense, com- 
mitted shortly after the effective 


date of the Act, by a small operator 
who demonstrated good faith by im- 
mediate abatement, the Board is.of. - 


_ the opinion that the: penalties as- 


sessed by the Examiner should be | 
reduced to the following amounts: 


Section of Act - 





Amount Assessed 
| RRR...----------------- May 12,1970 313(e) | $150 

2 RRR... -- i ess Sa eiatted weed do_._-_-- 318(a)).. . ~o. es 50 
19d 28 2 5 eee ee Rae ee Ee Pee do.----= . 818) (1) _ 50 
ACR hcint Jeane aaoeennes ee pepe: (eee 3138Qh)(1) 7 BON 
Fg 214) i a ke do-...:-. 304@) a es 150. 
TR Boe cto oa ea aa nee ee 306 (f) | oe 50. 

1 Oe 1 ee ae Re ne PR APG $500 
“ORDER : IS MODIFIED in accordance with . 


7 WHEREFORE, Pre to a 
7 authority delegated.to the Board by 
the Secretary of the Interior (211 
DM 13.6; 35 F.R. 12081), IT IS 


| HEREBY ORDERED: 


“1. That Notice of Violation Ni 0. 6 


RRR IS VACATED; | 
9, That the. decision. of ‘the. Ex- 


. aminer issued on Januar y 18, 1972, . 


the above schedule and the Hall — 
Coal « Company, Inc., - 


IS OR-_ 
DERED to pay five. hundred. dol- | 


Jars ($500) on or before i aa 
25, 1972. | a 


ia ocina Si, Claman 


Davy Doanz, Member, 


OLD. BEN COAL CORPORATION 7 


4 IBMA 182 - 


| | Appeal by Old Ben Coal Corporation 


; _ from an order of Ernest F. Hom, Chief | 
Administrative Law J udge (formerly 
~~. Chief. Departmental Hearing Exam- 


-_iner), dismissing as untimely filed an 


application for review of an order of 


° ‘withdrawal. pee No. below: VINC 
72-68.) — | 


“afirmed. 


— Federal Coal Mine Health and Safety | 
Act of 1969: Review of Notices and 
i Orders: Timeliness of Filing | 


oy The: right: ‘to : shave. an. action. reviewed 
, arises. atthe time of. the. eause of action, 
. and if an operator’s cause of action re- 
lates to an order of withdrawal, his time © 
for filing for review of that order. begins 


: to run upon receipt of that, order. 


APPEARANCES: Robert E. Anderson, 

oo Esquire, for appellant, Old Ben Coal 
a Corp. ;: $4 Robert. . JW. Long, Associate 
"Solicitor; J. ‘Philip ‘Smith, Assistant 

- Solicitor, John H. O'Donnell, Trial At- 

‘torney, for appellee, U.S. Bureau of 


_ Mines; Edward L. Carey, Esquire, 
Willard P. Owens, Esquire, Charles L. 


“Mine. ‘Workers of America. | 


OPINION BY THE BOARD | 


INTERIOR BOARD OF MINE. 
OPERATIONS APPEALS 


F actual and Pro cedural 
— Back ground 


7 On April. 19; ‘1972, Old Ben. Coal. | 
Corporation — ( Old Ben) received | 


fro. om the Bureau of Mines (Bureau) 


 #Not in Chronological Order. 


"DECISIONS OF THE. DEPARTMENT Or THE INTERIOR 


| Decided yon 30, 1972 | 


179 LD. 


a8 withdrawal ‘order for Mine No: 1. io 
The order was issued pursuant to 
subsection 104(a) of the Federal 


Coal Mine Health and Safety Act of 


1969 (hereinafter “the Act”) on the — 


grounds of imminent dangers On 


en 20, 1972, the Bureau termi- 


nated the order, when .the condi- 
tions leading to the issuance of the 


order had been totally. abated. Old 
Ben sought review of the order of. | 
withdrawal pursuant to: section 105. - 


of'the Act, by mailing an applica- 


tion for review from Cleveland, 


Ohio, by certified mail, in an enve- . 


lope postmarked May 19, 1972. The 
application was.stamped as received _ 
in the:.Offiee of Hearings and Ap- | 
peals on May 99, 1972, : 
The Bureat and the representa- 
tive of miners, the United .Mine 


Workers of America (UMWA), 


both filed answers to the applica- 


tion, In the answers, neither party. 


questioned. whether the application 7 
-was’ filed-within. the- statutory. 30; 


days permitted for filing. 


On July 8, 1972, the Hearing © 
, Examiner, on his own motion, dis- 


missed the application, ruling: that - 


 Widman, Esquire, for appellee, United it was untimely filed, inasmuch as - 


it was. not received by the Office of 


Hearings and Appeals until more _ 
than 30 days after service of the — 
| order of: withdrawal. a oF 
. On July 21, 1972, Old Ben filed 7 
with this Board a timely notice of 
| appeal to the order - dismissal, and 


1PL, 91-173, 83 Stat. fled 30: Uv. . c. - 
§§°801-960 (1970): eee = 
‘2 Under the rules of the Department, an ap- é 


plication is. considered filed only when it is 


received by the Office of Hearings and AD 
peals, 43 CER 4.22(a), 4.508. be letsae f 


= 874) ee 


on J hie 94, filed its brief arguing 


that the Examiner had misapplied - 

the time limit prescribed in section ~ 
105 of the Act for filing applica- 
tions, in that he calculated the time. 
as commencing to run from receipt. 
of the order of withdrawal instead 


of from the order of termination. 


Old Ben further argues that.section | 


4.530 - of. the procedural. ‘Rules;# 
= which is ‘the Department’s. ‘under- 


standing of the time limit in section 
105, is contrary to the statute. © 
rs ‘On August: 7, 1972,'a timely brief 
_ was filed by the UMW.A supporting 
the Examiner’s conclusion that sec-. 


: tion 4.530 (c) of the Rules correctly 


interprets the date on which the 

time. limit for review of an ordér of 
_» swithdrawal conimences to. run. On 
‘August 14, 1972, the Bureau filed a 


brief arguing that: (1) the time 


limit in ‘section 105 of the Act: is. 


jurisdictional; (2) section 4.530(c) 


of the Rules is controlling; and (3) 7 


section 4. 580(¢) is a reasonable in- 


: terpretation of . the subject time 


__ limit. 


“ISSUE PRESENTED TO THE 


BOARD FOR REVIEW | 


“When does the time commence to 


7 raat for filing an. application for re- 


view of. an. order. of withdrawal, 
| pursuant to section 105 of the Act 


and 48 CFR. 4.530 (c¢). of the pro- 
cedural Rules issued thereunder ¢ 2. 


sf caleulated from the. Psion the Me 


thirtieth day was a Saturday,.and Old Ben 
would. have had ‘until the next working day 


. to file, which was May. 22, 1972. 438 CFR 
_ 4,29(e). If calculated ‘from the order of with- 


- drawal, the ‘thirtieth day was & Friday, May 
.. 19, and the i ae aan was, due that. ete 
» 448 CFR 4.530(c). Lu 


‘OLD BEN COAL. CORPORATION — 
| August 30, 1972 


ee. 
DISCUSSION | | a 
Sibestinn shane (1) of the Act ra 


* States enter alia: 


An operator iscued an order’ pursuant oo 
to the provisions of section’ 104. of this Ses 
title, or any representative of miners. in : 


any mine affécted. by. such order or by any | 
modification or termination of such order, 


may apply to the Secretary for. review of 

_ the order. ‘within thirty. days oF. receipt 
thereof or within thirty days igs its. modi- 
fication. .or 


' termination meee ae = a 


added)... 


This section? s time sit has bach -s 


ian lemnerkee: by the Pepin. g. 0. 


Rules as follows: 


xR An application for review: - shall . 


be filed within 80 days of receipt by the > 
applicant of the order or notice: sought to. 
be reviewed: ‘or within: 30 days. of: receipt ©. 


of: any’ modification’ or termination of an — 


order where review is sought of the modi- 7 
fication or ‘termination.* ° * * 48 CFR | o 


4, da0(e). (Italies added. » ite 
‘The ‘effect of the above Rule a 7 


Old Ben’s application is evident: - 


Old Ben seeks review of the order — 


of withdrawal which it received on 
- April 19. It does not seek review of — 
the: termination of the order. It was 
incumbent upon Old Ben to-file . 
its application for review within | 
80 days of April 19, 2.2., by May 19. 
After that date, Old Ben ‘could no a 
longer file for review of the order 


under: section 105 of: the. Act, be- 


~ cause “ [t]he 30-day time: limit pre- 
- geribed in section 105(a) for the — 
_ filing of an application for-review. — 
constitutes a statutory — [jurisdic- oe 
tional] limitation on our. authority - 
to. review such application * * *.” ~ 
Freeman Coal. Mining Corp, Ae 


‘DE CISI ONS ‘OF ‘THE: 


i (isto); accord. Oansoladation Coal 
Ce. Ine., 1 IBMA 131, » 79 LD. 413 be 


(9). 
ae Old Ben’ S cei appears to 
Se ies more concerned. with the applica- 


oe tion and validity of section 4.530 (c) 
. of the Rules than with the Act or 


-  Examiner’s order, since it appears 


to be seeking an interpretation of 


— the ‘Act, contrary‘ to what we under- 
stand to be the clear meaning stated 
by. this: Department’s Rules. It ar- 
-- gues that the time for filing should 
commence to run. upon receipt of the 


- ~-order-of termination, because an op- 
. erator may not know’ whether: a 


: _ withdrawal.order will, subsequently 


be modified .or terminated and there- 
. fore doesn’t know whether he-wishes 
—. to have ' the order: reviewed until 
~ “such subsequent : action is taken. ‘We 
cannot. agree. We. believe that 43. 


4 CFR. 4.530(c). of the Rules is: an 
ae. accurate - restatement, of the . time 


limit. prescribed i in. section 105, and | 


: ‘that. this Rule, which was properly 
ie published, binds this Board. 


. The right. to. have an action =. 


- wiowed, arises at the time of the 
cause of action, and if the: operator’ S 


~- cause of. action rolates to the order of 
2a withdrawal, his time for filing for 
review of that order begins to run | 

- upon. receipt of.that order: To read 
section: 105 differently would give — 
f ‘no meaning to. its language “* FO a Be 
may apply * * *-for review of the — 


order within thirty days of receipt 
thereof * *” (Italics added.) The 
? ‘disjunctive. | “or” r 
* this. language 


~ does no. more 


_ than recognize that if. the cause — 


of action arises. out of ‘some- 


DEPARTMENT oF ‘THE: INTERIOR 


CFR 41(4)), 
ORDERED that the Order of the - 
Hearing Examiner, issued July 3,0 


which > follows 7 


hia ethan oe the londsie é. 0.9. = 
modification or termination, the 30. 


days: commence to run from that 3 


event and not from receipt of the 7 
underlying. order. The disjunctive 


clause would be applicable, in most 


cases, to a representative of miners. 
| seeking review of a modification Ones 42; 
termination of an order. In this.case, _ 


it has no. application. to Old Ben, - 


Since it is clearly seeking review of 


the — order r eco’ nue - 


19, ais 2s: 


- ORDER 


"WHEREFORE, pursuant e the 
-pathnity’ delegated to the Board | 


by the Secretary of the Interior (43, 
IT IS HEREBY 


1972, dismissing Old Ben Coal Cor- 
poration’ Ss eneaan for review is 


AFFIRMED. 


© E aes Jn, Chairman. 


‘Dav Doane, M ember. ; 


GLENN MUNSEY, EARNEST SCOTT, | 


~ AND ARNOLD SCOTT | 
. SMITTY BAKER COAL | 
COMPANY, INC.* 
1 1 BMA! 208 | | 
Decided October 20, 1978 [ 


Petition filed by Appellee-Petitioners, = 


_ Glenn ‘Munsey, » Arnold Scott, and 


Harnest Scott for. reconsideration of ; 
Board’s decision of August 8, 1972. The — 


*Not in Chronological Order, © 


[79 TD, ae 


» 676) 


| décision of ‘August, 8 reversed the de- 


| cision of William Fauver, Departmen- | 
tal Hearing Examiner (now Adminis- 
| trative Law Judge), which reinstated 
-. three miners to. employment pursuant 


to sec. 110 (b) of the Federal Coal Mine 
| Health and Safety Act of 1969. oe 


7 “Decision of the Board ‘Afirmed. : 


- Federal Coal Mine Health and Safety 
Act of 1969: 
Discharge: Protected Activities 
‘The Congress: limited protection ‘in sec. 
- 110(b) of the Act to three specific activi- 
_ ties, and the Secretary and. his. delegates 


- must limit. administration of the Act. to 


: what ‘the Congress has . explicitly au- 
thorized: . 


; Federal Coal Mine Health and Safety | 
Entitlement of. ana | 


Act of 1969: 
Discharge: Elements of Proot | 


An operator must know or believe fat: a 


miner, has. commenced a process. that is 


intended to result in a notification of a 

‘danger: or safety violation to the Secre- 
~ tary or his authorized representative be- 
fore'a violation of sec.. ee (1): oe can 


take place. — 


Administrative Practice 


Administrative. agencies have: the power 


to make their own findings regardless of 


the findings of an ‘Examiner so. long as 
their findings are based on substantial 


suppor ting evidence in the record. 


APPEARANCES: Edward i Ce: 


Esquire, ‘Willard P.. Owens, Esquire, 
Charles L, ‘Widman, Esquire, for Ap- 


pellee-Petitioners, Glenn _Munsey, 
‘Earnest Scott, and Arnold Scott; Logan 
ER Patterson, Esquire, for Respondent, 


— ‘Baker Coal Co.; Ine. 


_ GLENN. “MUNSEY, BARNEST SCOTT, AND. 


| ARNOLD SCOTT Ds (SMITTY BAKER COAL COMPANY, 
oo “October 20, 1972 


Entitlement of Miners: 


Se 
‘MEMORAND uM OPINION . 


AND ORDER UPON RECON- . 
_SIDERATION os 


IN TERI OR B OARD. OF u ve INE = 
OPE RA TIONS. APPE ALS 1 


On August 8, 1972, this as 


rendered a aecision in. the above-. 


entitled matter reversing the initial ‘ 


decision of the Hearing. Examiner ; 
and denying the Petition For Re- 
instatement To Employment: filed - 


by Glenn Munsey, Earnest Scott, — 


and. Arnold Scott | (Applicants) : 2 
pursuant to sec. 110(b). of the. Fed- | 
eral Coal. Mine Health. and Safety: : 


Act of 1969.1 Munsey v. Smitiy - 


Baker Coal Co. , Ine, 1 IBMA 144, Ae 
79 LD. 501 (1972). | 


Applicants, on. Anois 5, 197 2, . 


petitioned the Board for reconsid- oe 
~ eration of the August 8 decision and _ 


requested a stay of the decision un- 
til 30 days after the Board’s ruling 
on reconsideration. The Board, on _ 


- August: 28, 1972, stayed the effec : 


tive date of the decision until fur- , 
ther order and gave the Respond- Mi 


ent, ‘Smitty Baker Coal Company, 
| Tae. (Smitty Baker), an opportu- | 


nity to file a brief. On September: . 
15, 1972, counsel for Smitty Baker 


filed a brief opposing Applicants’ : es 


arguments on reconsideration. — 7 | 
‘Applicants’ first’ ‘contention 


that the Board erred as a matter ie ) 
Jaw in “equating” this matter tothe’ ~ 
use of sec. 110(b) as a vehicle for — 

re eoerel labor oe 


eee oot Bie 91-173, 83 Stat. 742-804, 30. wv. S.C. 


.* §§ 801-960 (1970) (hereinafter’ “the act ‘Ye 


678. — DECISIONS. 


sd In support of such contention, Ap- 


: - plicants cite ‘a recent decision of the 
- U.S. Court of Appeals for the Third 


Circuit, Gateway Coal Co. v. United 
_ Mine Workers of America, et al., 
“Nos, 71-1641, 71-1642, 71-1786 (3d 


 Cir., decided July 18, 1972). In this. 


= decision, the Circuit Court reversed 


a a Federal - district court’s decision 
and .order enjoining. a. strike by 


 miners:and ruled: that the-collective 
ne bargaining agreement should not 
| ~ have been construed so as to require 
_ that disputed safety matters be sub- 
- mitted to arbitration under the la- 
- bor contract. The Circuit Court held 


that the Federal policy favoring ar- 


2 bitration was not applicable to dis- 
| putes involving | ‘safety of the 

| “miners, : and: that’ under the: general 

2 labor law, an employee may “strike” 


over a dispute involving safety, ir- 
. respective of the fact the labor- 
 thandgerient agreement contains a. 
_-no-strike clause. 


~ However jeraek: Ae Courls. fale 


ing in Gateway may be, it is ‘not 


relevant to the issues in the instant 


-_ ease and sheds no light on sec. 110 
 (b) of the Act. Applicants attempt 
to cite Gateway as contra to our rul- 


— ing that the common, ordinary, and 
e non-technical words of sec. 110 (b) 
limit the. protection of miners 


against wrongful discharges to 


three » narrowly defined. activities, 


: Munsey v. Smitty Baker Coal Co.,.— 


not be broadened to protect, miners 


against all unjust or unfair labor. 


practices, which normally are sub- 
_ ject to arbitration or remedies ‘un- 


OF THE DEPARTMENT OF THE INTERIOR | 


der general labor law. 


) ) Gateway : 
simply recognizes that included 


within the general labor law is a ee 


right to strike. Nevertheless, even. ; 


_ if the miners have a right to: strike — 


because of a safety dispute, this 


Board still has no jurisdiction to — | 


protect such right’ under the Act 


because of the clearly restrictive — 


language. of sec. 110(b). For: the. 


purpose of’ the ‘Act, the: three: righits 


enumerated in sec. 110(b) are sud — 
generis, - ee - 
Applicants urge once again ethos 
contention that the Act, as remedial. 
legislation, must be given. a liberal © 
construction: to protect miners 
against discharges for engaging in 
any mine safety activity. A rule of 
statutory interpretation more fund- 
amental than the one relied upon by 
the Applicants is that if the lan- 
guage of the statute is clear, unam-_ 


biguous, and non-technical, it is not 


subject to the rules of statutory con- 
struction. If the Congress wanted to 

protect. miners from being dis- : 

charged for engaging in any mine 


safety activity, it would have said “i 


so. Instead, it limited the protec- 
tion against discharge. for three 


specific activities, and the Secretary 
and his delegates must limit admin-- 


istration of | the Act to what the 


| Congress has explicitly. authorized. | 
Applicants’ second argument is 


that the Board misinterprets sec. | 
110(b) (1) (A) of the Act in that the 
Board does. not extend protection to 
miners. who have not notified - the | 
Secretary ofa violation or danger, - 


“179 TD. 


| 676), 


GLENN. ‘MUNSEY, ‘EARNEST SCOTT, AND. 
- _ ARNOLD ScoTT Vv. SMITTY BAKER COAL COMPANY, ING. . 


* 6 | 


oe October 20, 1972 


* but hace formed a, desire or r design” 
todoso. | | 


We recognized. in. the dec ons 


being reconsidered that the miner 


- may not be able to complete his no- 
tice to the Secretary before. being 


discharged and we held, at page.154, 
that it is sufficient if he instigates or 


provides the initial impetus for the - 
notifying, process and intends. that. 
the report will ultimately be made 


to the Secretary on his behalf. None- 


theless, the operator’s knowledge or - 


belief which motivates'the discharge 

- moust relate to a notification made or 

_ instigated by the miner. A mere de- 
sign or desire is not enough. The 
_ Act requires that the discharge occur 

by reason of a notification; it does 


not say “by reason-of the miner’s. 


desire or design to notify the Secre- 
tary.” Therefore, the operator must 
know or believe that the miner has 
commenced. a process that is. in- 


| tended to result i In a notification ofa. 


danger or safety violation to the 
Secretary or the Secretary’s author- 
. ized representative before a viola- 
. tion of sec. 110(b) (1) (A) can take 


place. In the present: case, however, 
the question of: actual. notice. versus — 


a desire’or design 1s not. in issue, 
~The evidence is clear in ‘this case 
that at the time the Applicants were 


discharged, no actual notice had 
been given and any desire or de- 
Applicants: may have had to. 
notify the Secretary’ was formed . 
. after they were discharged and sie 
— before. | 





‘sigh. 


Applicants’ third contention is a 


| Te- argument, of fie ‘evidence. Upon 
reconsideration of the record,: we 
find’ nothing to convince us that our 


analysis of the evidence detailed 1 in 
our decision was incorrect. | 
’ Applicants’ final argument is that. 


the Board erred in holding that the - 
Examiner did not make findings on 


the credibility of witnesses, whose 
testimony. was material to: certain 
essential, relevant, and disputed 
facts. They argue that a preamble - 
to the section entitled by the Exam- — 


jner “Findings. of. Fact,” ‘which _ 
reads, “* * * I find that the pre- | 
ponderance of probative, credible — 


and substantial evidence of this mat- : 
ter establishes the following facts,” 


was a finding on credibility. This, 
it is concluded, is binding on the _ 


Board and _. dictates the 0" 
reached by the Examiner. _ | 
We do not agree that such pream- . 


-ble constitutes an appropriate find- » 


ing | of credibility, ‘but for the | 


_ purpose of this decision it does not. 


matter whether the above-quoted 
statement is a “finding” of credibil- . 
ity. Applicants’ argument is based : 


on the incorrect assumption that the 
Administrative. Procediire*-Act: te 
quires the Board to adopt the find-. 
ings of fact of an Examiner. Ad- 
‘ministrative 


agencies have the ~ 
power to make their own findings, . 


regardless of the findings of the 


Examiner, so long as their findings | 


are based‘on'substantial supporting ... 


evidence = the: ore | — | 


. 2 Even though the Board is not pouiid ag an fs 
Examiner’ 8 facies on credibility, if the find-— 


 pP. 84. (1947). 


- "DECISIONS oF THE 


680 
| ’ trative pacers: Ace $8(a), 5 


U.S.C. § 557(b) (1970) ; Universal 


“ Camera Corp. v. NLRB, 340 US. 


a4 (1951) ; FOC v. Allentown 


_ Broadcasting Corp., 349 U.S. 358 


~ (1955); K. Davis, Administrative. 
Law § 10.04 (1958). Such power is» 


‘vested.in this Board, 43 CFR 41 


- (4), 4.605; Pecco Goal Co.,1 IBMA. 


"198, 196, 79 LD. 664 (1972)... 


~ 


ORDER 


- WHEREF ORE, pursuant to the 


| author ity delegated to the Board by 
thé Secretary of the Interior (48 
‘ | CFR 4. 1( 4) ). and having reconsid- 
. cred « our. decision of August 8, 1972, 
aw IS HEREBY ORDERED that: 
1. the decision of. the Board issued 
August 8 1972, IS AFF: IRMED; 
a and 


: the decision of August 8, 1972, Is 
TERMINATED. ——o 


©. EB. . Roots, Jn, Chairman. 


Dav oe Member. | 


7 ing is based on the demeanor of the witness, 


- it is entitled-to speeial weight. Bon-R Repro- 


7 ductions, Ine. v.. NLRB, 309 F.2d -898, 907 
(2a ‘Cir, i962); : see Attorney General's Man- 
dal on the Administrative Procedure Act at 
However, in this ease, the. 
Examiner did not give the basis for his find- 


_ ‘dng, so we would be uwable to give special | 
- weight to the finding even if we believed it to _ 


de. a: suuiing On: credibility. rr 


DEPARTME 


1 TBMA 212 


Solicitor, I. Avrum Fingeret, 


INT or TEER INTERIOR | 
"WAYNE BRANHAM, t/a MARK 
ALAN COAL COMPANY* — 


Decided. October 30. , 1972 


Trees ooo: appeal. by Mark Alan 
Coal Company from a ruling by Ad- 

ministrative Law Judge Edmund M. 
Sweeney denying Mark Alan’ s motion: 
to transfer the situs of a civil penalty. 


: hearing. conducted under :the- Federal 


Coal Mine Health. and Safety Act of. 


1969. 


Ruling eyErsod.. | 


Federal Coal Mine Health and Safety 
Act of 1969: 


It is an abuse of discretion for an. Aa- oe 
ministrative Law Judge to deny a mo- | 


earings; ‘Generally 


tien to transfer the site of a hearing to . 
any ‘other sites sted in 48 CFR 4: 542 (a) | 
where it is shown that the site requested 

is more convenient. to the parties. 


APPEARANCES: John L. Kilcullen, — 
, - Esquire, and James W. MeGlothlin, — 
4 9, the Board's order of eee 28, 
1972, ‘staying the effective date. of . 


Esquire, for appellant, Mark Alan Coal 


“Company; Robert W. Long, Associate 


Solicitor, J. Philip Smith, ‘Assistant 
‘Trial 
ete, for ee U. 5. Bureau wg 

Mines... | 


“MEMORANDUM O ‘ ee 10 W 


AND ORDER VACATING OR- 
DER OF ADMINISTRATIVE 

LAW JUDGE AND SETTING 

SITE FOR HEA RING 


I N TERI OR BOARD OF. MINE 
: OPERATI ONS. APPEALS 


~The Board has for corisideration 
an’ oral * ‘interlocutory’ appeal, by 


- *Not in Chronological ‘Order. ~ ee a 


9 LD. = © oe 


| me - | 


Law Judge's Order of October 17, 


1972, denying Mark Alan Coal 


_Company’s motion to transfer the 
situs of the hearing in the matter 
to Pikeville, Kentucky. Oral argu- 


ment. was held before the Board « on 


| October 30, 1972. 


| WHEREAS: aa ee 
“(Ly On May ‘81, 1972, 


- Bureau of Mines. 


(2) In its answer mailed. on June 12, 


1972, Respondent’s attorney . requested 
~ that said hearing ‘be held in’ Grundy, 


‘Virginia for economic ‘and other reasons. . 


(8) In its preliminary statement filed 
by Respondent pursuant to the change in 
Rules effective June 15, 1972, it was. ‘re- 
quested: that the hearing » be held in 
Grundy, or as close thereto as is ‘prac- 
ticable, thereby allowing Respondent to 

bring its. witnesses to said hearing with 
. a minimum of expense. - 7 


(4) At the pre-hearing ES iaebrice held : 


on October 2; 1972, at Arlington, Virginia, 
the Administrative Law Judge recorded. 
that prior to the conference he had a tele- 
phone conversation: with counsel for Re- 
; spondent and . was advised that Respon- 


dent is a small operator who could not _ 


afford to send counsel to pre-hearing ¢ con- 


7 ference (Tr. dL). 


| (5) On October A, 1972, the ‘Adminis: 
trative Law Judge issued an order in. 


which. the hearing was set for 9:30.a.m., 


October 31, 1972, at the Office of, Hear- 

_. ings and Appeals, Arlington, Virginia. 
(6) October 12, 1972, Respondent filed 

a motion to transfer the hearing site to 


. Pikeville, Kentucky, on the ground that 


Respondent did not ave the financiat 
ability to sustain expense of appearing in 
Arlington with counsel ‘and witnesses, 
-(7)--Ocetober. 17, 1972,- ‘the Bureau. of 
Mines filed a- response to ‘Respondent’s 


: motion to transfer skein Taay it had 


n0: teens. thereto.- 
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- Mar Ie, Alan Coal Gonipadiy, through — 


counsel, from the Administiative. tive Law Judge, by Order, 


spondent’s motion to change hearing site, ~~ 


| a petition for 
- assessment .of penalty. was filed by the 


(8) October 17, 1972, the eae 


- (9) On October -25, 1972, counsel for. 


Respondent mailed to the Administra-. 
tive Law Judge a request for certification: _ 
pursuant to 43 CFR 4.591. Counsel, on. 
the morning of October 30, 1972, tele. 
phoned the Administrative Law Judge 
and was informed that Respondent’s re- 
- quest for certification had not.been re- 
ceived. However, upon: being informed of. 


the substance .of : Respondent’s request, 


the Administrative Law Judge informed. ~ 
counsel that he would deny. the request 
for certification. The Administrative Law 
Judge further denied Respondent’s oral. © 
request for a continuance of the hearing a 
pending a request as ate ase ap-. | 


peal. . ~~ 
(10). On October 20. 1972, comisel for: a 


Respondent orally requested the Board = 
of Mine: Operations Appeais to entertain ae 


an. interlocutory . appeal: of: the. Adminis- - 
trative Law Judge’s. Order of Oebober LT; - 
1972, | . 
appeared and joined in the request of re 


. Respondent for a change of situs. | 


By virtue of the Rules published. 
June. 8, 1972, 37. F.R. 11461, the — 
Office of Hearings: and. Avner has » 
adopted a policy whereby it per: 
mitted operators to choose from’a . 


list of predesignated sites as the: 


situs of civil penalty hearings. Al-. 


though the site actually. chosen was 


within the discretion of the Admin- . 
istrative Law Judge, variance from. . 
the site chosen by the operator was - 


a only to consider the overriding con- 
sideration of the conveniénce of the © 


private parties and the Government. : | 
43 CFR 4. 542(b). It is our under-. 


standing that; within the meaning 
of this Rule, “Government” i ismeant . . 


to mean the convenience of the Bu; : 


peau of Mines. By publishing these ; 
“Rules, the Office of eee and Pe 


‘denied Re- — 


Counsel for the Bureau of Mines. © 
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3 eee Ane in affast, that any 
of the sites listed in 48 CFR 4,542, 
(a) are deemed convenient to Ad- 
and ° 


ministrative Law . Judges 
should be utilized to the fullest ex- 
tent practicable, consistent with 5 
U.S.C. sec. ‘554(b). 

‘Having heard argument of coun- 
sel and ‘considered the issues in- 
volved herein the Board is of the 


opinion. that.m light: of the provi-. 


.. sions: of ‘sec. 43. CFR 4.542 (a) the 
Judge abused his discretion in deny- 
ing Respondent’s motion to transfer 


; the site of the hearing to Pikeville, : 


Kentucky... 


; “THEREFORE, Tp Is HEREBY. 


ORDERED that: 


. Seca ‘The Order of the ‘Adwiniet: 
- tive Law Judge, issued October 4, 
1972, setting a hearing in Arling- 


| IS VACATED and 


2. The Matter IS REMANDED. 
ao to the Administrative Law J udge 
for the purpose of holding a hear- 


: ing in Pikeville, Kentucky at such 


: a : shall direct. . 


aC E. on Jai R. , Chairman. - 
~ Davip Dole: Member. 
SO AMES M. Day,. En Officio 
Member: 


| Teta STATES 
v. 

| a EB ROY GRIGG 

8 IBLA 331 © nom 3 

Decided December 8, 1972 


“Appeal from decision of Administra- 


tive Law Judge Dent D: Dalby (Mon- » 


tana 1818) declaring five mining 
claims invalid for lack of a maCOvEEY: 


Affirmed. 


DEPARTMENT OF THE INTERIOR. 


"Mining “Claimns:. 
Claims: ‘Discovery: Generally 


- Contests—Mining : : 


The ‘Government may initiate a contest | 


to determine the validity of mining — 
claims. Its delay in bringing a contest 
after a mineral patent application has 
been filed cannot serve as a substitute for 
a discovery by the applicant necessary to 
validate a claim,.nor does the applicant’s 
holding the claims for many years prior 
to the filing of the application obviate the 
necessity of evidence of. a discovery. 


Mining Claims: Contests—Notice 


Failure of a mineral examiner to notify 
a claimant of a field examination is not 


_, a sufficient reason in a subsequent contest 
. against: mining. ‘claims to disqualify. the ise, 
-Government’s evidence of the examina- 
tion and sampling, especially where the 


field examination was of sites previously 7 


identified in. joint examinations © con- — 


ducted with the claimant. 


fe tons: ‘Virginia, an October 31, 1972, Mining Claims: ‘Weavings— Ruler of 


Practice: Evidence—Rules of Practice: — 


Government: Contests-—Rules of Prac- 
nae tice: Hearings | 


Where the Govéernient refused’ p prior. to. a ce 


hearing « on-its. contest | against. mining : 
time and. date as he subsequently 


claims to divulge the results of assays and 


. -beneficiation tests there was no unfair . 


surprise at: the hearing when the con- 
testee failed ‘to request a continuance 
after the evidence was presented.. The 
failure to-make-such a. request constituted 
a ‘waiver.of:the-contestee’s original objec- 
tion to proceeding with the hearing before 
he could examine all of the Government’s 
reports and information, on the claims. 


Mining Claims: : Discovery: “Genezal: 
ly—Mining. Claims: Discovery + Gieo- 
logic Inference 


° The-requiténient: of “a ‘discovery: of:a:valu- a 


able mineral: deposit is not met by geo- 


logical inference, the “intrinsie value” of 


the minerals. sampled, . proximity: to. pat- 


'. ented claims, or delay. in contesting the 
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claims ; instead, there must’ be a ‘showing 


of sufficient: mineral so that a person of: 


i ordinary. prudence would be justified. in 


the: further. expenditure of his labor. ‘and 
_mneans, with a reasonable prospect of suc- | 


cess, in developing a valuable mine. 


- Mining: Claims: Discovery: Generally 


To verify whether a discovery of a valu- 
able mineral deposit has ‘been made, 
Government mineral examiners need not 


oe explore or sample beyond those areas 
which have been exposed. by the claim- 


ant; they do not do the discovery work 


- for the claimant and do not.need to drill » 
_. to prove or disprove the existence of min- : 
 erals at depth where. the claimant has. 


- not done SO. 


Mining Claims: Discovery: ake 


—jy—Mininig Claims: Patent. 
‘Inability. of a mining claimant to make 
the necessary capital investment to estab- 


lish the existence of'a discovery of a 
valuable mineral deposit is not an ex- — 


cuse or substitute for failure of the 


claimant to prove the existence of the de- 
posit in order to be. entitled to a upaten 


_ for a mining claim, 


APPEARANCES: H. A. Bolinger, Esq, 
of Bolinger & Wellcome, Bozeman, 


Montana, for appellant; Robert W._ 
Parker, Esq., Office of General Counsel, 


— United States Department of Agricul- 
_ ture, Missoula, Montana. | 


_ BY MRS. rHOMP- 


8 ON 


INTERI OR BOARD OF LAND 


APPEALS 


: This appeal on. behalf of E. Roy 
Gas (hereafter referred to as 


“contestee” or “appellant’’) arises - 
from the decision of an Administra- 


: tive Law oD udge,2 dated: March 28, 


: ‘1 The- chan se of title of the honing officer. 


from “Hearing Examiner” to ‘‘Adiministra- 
tive Law J udge”. was effectuated pursuant to 


~ order of: the- Ctvil Service. Commission, 37 


“ER. 16787 (August 19, lad 


STATES v. E. ROY.GRIGG 
_ December. 8, 1972 | | 
1971, 


the 


civalidatng: ‘the J oyanna, 
Granite Mountain No. 4, Surprise, — 
and Perfect Day lode mining claims - 


-and the Granite Mountain. Placer. 


mining claim. These claims lie with-. | 


~ in the Beaverhead National Forest, _ 


in unsurveyed sections 16 and 17, T. 


~88.,R.3 W., PM. Madison County, a! 
Montana. 7 | 


‘This proveeding was initiated by : 
a contest complaint filed in behalf — 
of the Forest Service, United - 


States Department of Agriculture, — 
against the five claims. The com- 
plaint was served on the contestee © 
April 4, 1970. It charged a lack of. 
discovery of valuable mineral on 
any of the claims, the absence of a — 
_ discovery of a lode or vein bearing | 
valuable minerals on the Simprise ‘s 


and Granite Mountain No. 4 claims, — 
and a misorientation of boundary 


lines of the Joyanna and Pontect', 
Day lode claims. | 


The Administrative Law J dee. 


concluded that the. contestee had 
not discovered a valuable mineral 7 


deposit within any of the five claims, 


and that therefore it was unneces- : 
sary to consider the saga is- oe 


sues. . | 
"Appellant generally questions the 


| ire and manner of the. Govern- : 
| ment’s | initiation of this contest, _ 


alleges unfair surprise in the evi 
dence, and contends that there has — 


indeed been a discovery sufficient to - 


require patenting of the claims. - 
Appellant initially asserts that 


claims is contrary to the intent'and 
purposes of the “Multiple Surface — 


Uses Act, 30 U.S.C: secs. 612 & 618,” 


because the claims are relatively — 


Government’s contest of his 


oS sees 
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ae inaccessible. and are: ‘por dered by 
= patented mining claims,there is gen- 


> eral mineralization. of the ar ea, and 


the contest is contrary to the “high. 


| est and best use of the Jand,” and 
~ the “best interest of the public.” 


This contest is not a proceeding 


- pursuant: to section 5 of the Surface 


‘Resources Act of July 28, 1955, as 


amended, 30 U.S.C. sec, 618. (1970), | 
but rather was initiated as a contest 
of mining claims pursuant to 43. 
: oo 1852 (1970), now codified as_ 


. 43 CFR 4451-1. This regulation 
ra that “re] he Government 
' may initiate contests for any cause 
~ affecting the legality or validity of 


any entry. or settlement or mining » 
 glaim.” These are two distinct pro- 


cedures with different results, al- 


though they are rooted in somewhat 


, naee grounds. The former proce- 


dure is utilized to restrict the claim-_ 
 ant’s use of surface resources of his 
_ Inining claim prior to patent, with- 


- out a final determination as to the 


if validity of the claim, as especially 


ke provided for by the Act. Arthur L. 
73 ID. .305 (1966). The 
atter, however, 1s employed to de- 


2 termine whether a claim is valid or 


- invalid. United States v. Carlile, 67 
LD. 417° (1960). This determination 
is essehttial“when a claimant raises 
--the issue by filing a patent applica- 
te tion, as appellant has done, al- 


though the determination may be 


made in the absence of such an ap- 
~ plication simply to remove any 


ee cloud from the Government’s title. 
_ The power'to initiate a contest “that. 
valid claims may be recognized, in-- 
iy valid ones: eliminated, and the rights 
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[78 I, De 


at the public preserved, 7 requires | 


no specific benefit or designated'use 
by the United States of public lands 


involved. Davis v. Nelson, 829 Fad 
840, 846 (9th Cir, 1964) , citing © 
Cia v. United States, 252 U. S. 
450, 460 (1920)? 0 _ 


Appellant avers in - this spiel re 
that delay by the Government in 


contesting his application for pat- : 


ent was unreasonable and prejudi- | 
cial. He’ alleges that his advanced 


age, financial ‘situation, and an al- 


leged loss of evidence prevented him 
from properly presenting his case. 
Lhe record shows that his patent — 


application was filed in 1961 (Tr. 
[transcript page] 14), that a delay 


of three years was occasioned by an 

adverse claimant’s suit (Tr. 35),— 
and that. in’ 1965 another delay oc- 
curred when Climax Corporation 


took an option on the claims, which 
was only released in the fall of 1967 — 


(Tr. 86). Appellant states that the 


contested ‘claims are located about 


timberline. at approximately 8,500 
feet elevation in a heavy snow area, - 
and he requested on April 30, 1970,- 


that a hearing not be set before. J aly 
Ist of that year due to the inacces- 


sibility of the claims until the mid- 


dle of June. The delay in this pro- 


ceeding i is unfortunate, but was OC- 
casioned by the foregoing circum-. 


stances. There is nothing to substan- — 


tiate appellant’s contention of pr e]- 
udice because of va a. 


; 2 Appellant ¢ digo .2 asserted that the wollae: of Be 


- the: Forest. Service. ‘is to contest all applica- 


tions for patent. It is not within the Prov ince 
of this Board to question ‘such | asser ted 


Forest Service. policy or practice, but only to : Cie 4 


determine the merits ‘of the case before us, 


7 fa, 


a S i , 


 dgppellant nee title ts the ‘pub- 
| lic lands involved here. He contends — 


>. that the length of time the claims 


have been held and the amount of 


money expended on them ‘should be 
_ considered. The requirement of dis- 
covery of a valuable mineral de- 


~ posit is the basis for disposal of the. 
public lands in question here. The 
Administrative Law Judge correct- 


ly stated.the law when he referred 
to the “prudent man rule” as set 
- forth in Castle v. Womble, 19 L.D. 


455. (1894) ; Chrisman v. Miller, 190 
Cameron Vv. 


- United States, supra; and Best ve. 


U.S. 318, 328 (1908) ; 


Humboldt Placer “Mining. Com- 
pany, 871 US. 834, 335-86 (1963). 


In this contest proceeding the Gov-- 


erhment has borne an initial burden 


of establishing prima facie that the 


joining claims are invalid, but the 


7 contestee has the ultimate burden. 
of proof to show by a preponder- 


- ance of the evidence, that “* * * a 
person of ordinary prudence would 
be justified 1 in the further expendi- 
ture of his labor and means, with a 


reasonable prospect of success, in 
a 


developing a valuable mine 


Castle v- Womble, supra at 457; ih 
Foster v. Seaton, 271 F.2d 836 (D.Cy 


Cir. 1959) ; United States v. Calla 
M ortenson, et al, 7 IBLA 193 


(1972) ; United States v. fay Guth- 


rie, et al., 5 IBLA 308 (1972). 


— Any delay 3 in contesting this claim 


cannot serve as a substitute for a 


valid discovery. Delays may work 


to the advantage of a mining claim- 


~ ant as much as to the Government. 
_ The mere fact claims have been 
held for many years before a patent: 
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| application i is filed ia no. support : 
to a contention the claim is. valid, © 
and cannot serve as a substitute for _ 
evidence of a discovery. United — 


States v. Harold Dale, A-30465- 


(January 20, 1966), See also Marvel ° 
Mining Co. v. Sinciair Oil and Gas 
00., et al., United States v. Mar wel 
Mining Oe , 75 L.D. 407, 423 (1968), 


holding that any initial failure ‘to - 
contest a. mining claim when.a pat-— 
ent application i is filed does not bar _ 


further inquiry into the validity of: 


a claim, where on further review of a 
the case, it appears there is no dis-, 7 


covery. Unless there is some ques : - 
tion of land status involved, such 


as an intervening withdrawal, nec- : 
essitating validity of the citan 


_prior to the withdrawal, the valid- 


ity of a mining claim must be deter- 


mined at the time the claim 3 18 chial- a 


lenged at a hearing. United. States 


v. Estate of Alwis F. uaa oe 
| LD. 238 (1969). | a 
_ Appellant’s next major conten- 
tion is that: the Government’s evi- — 
dence was obtained in secret and 
introduced as a surprise at the hear- 7 
ing. He alleges that samples were ~ 


taken without his knowledge, and — 


that assays and laboratory mill tests * 


were made which the Government: : 


_ refused to divulge to him prior to 
the hearing. Appellant was present. 


in 1961 ae Government mineral ~ 


examiners examined the claims and _ 
| took. samples on each» of the five . 
claims (Tr. 35). In 1965 after the — 
adverse’ suit was: dismissed, a fur- 
‘ther examination was made to.up-; 
_ date the previous examination (Tr: 


86), In 1968 appellant. and his son . - 


"686 
were Aceon during the examina- 


‘tion conducted to determine what 
- work the Climax Corporation had 


_. done.on the claims (Tr. 36). He was 


not. present i in 1970 when further ex- 
-amination.and sampling were per- 


. formed by the Government examin- 
- ers to ascertain whether further 


work had been done (Tr. 36). We see 
-- no prejudice in this case by the fail- 
ure to notify appellant of the 1970 
examination. Appellant did accom- 

pany the Examiners on two of their 

_ ‘inspections. Further inspection was 

- merely to determine if additional 
~ work had been. done. At the hearing 
appellant. had the opportunity to 


2 cross-examine - them as “witnesses 


We: 


~ concerning their examination. 
believe it is preferable for the Gov- 


ernment Examiners to notify a con- 


_testee before an examination of his 


~~ claim, but. the failure to do so here 


does not justify any change in the 


essential determination . of discov- 
ery. From the number of samples 


and: the methods of testing there is 
no showing that. the Government’s 
- gampling was unfair or unrepre- 
- sentative. Indeed, the extensiveness 


of the sampling would indicate the 
| _ Opposite. 


As for appellant’s charge ae un- 


.. fair surprise; @.¢., that assays and 
4 mill tests were not available. prior 

to the hearing, the record shows 
that he abandoned this objection. At 


— the beginning of the hearing con- 


 testee moved that the Government 


. be: required. to ‘disclose fully. all-its 
~ assays and. information and that the 


_ hearing be eontinued for a year so 


| that the claimant could: prepare evi- 
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pe i. 
SAGs: 


stated: 


. Twill receive all — evidence of the 
Forest Service, and the evidence of the. 


contestee, after which I will give consid- i 
eration to a request from you for addi-. 
tional time in which to meet the . Gov- & cas 


ernment’s evidence (Tr. 7 de 


The contestee made. no ) such re- ie : 
quest and instead now alleges that 


he was unfairly surprised. He has 


not shown that he has been preju- 
diced. The decision in this case 1s - 


based solely on the evidence present- 2 | 


ed at the hearing. The assays and re- — 


port of a mill test were introduced - 7 
into evidence and the mineral exam- 


iner who obtained the samples was 
a witness as to the identity. of the 
samples assayed; the manner in 
which they were taken, and the lo- 
cations from: which they were ob- — 
tained. The contestee had: the op- 
portunity. to cross-examine the wit- 


nesses. In any. event, he cannot re- 
‘instate an allegation. of unfair sur- 


prise in an appeal to. this Board: 
when he failed to request additional 


time. to obviate. such surprise after 


all evidence. was presented at the 


hearing. His failure to make the. re- | 


quest at, the conclusion. of the hear= 
ing, as suggested by the J udge, con- 
stitutes a waiver.of his original ob- 
jection. Of. Foster v. Seaton, supra, 
at. 837; Adams v- Witmer, 271 F. 
2d 29, 36 (98th Cir.1959). 
» Asto his contention that. there has 
been- a valid discovery, : appellant: | 
emphasizes that. adjacent. claims 
have been patented and that alleg- 
edly. valuable ore. extends ‘into the — 


The Administrative Law: _ 
J ee denied this motion. a 4 


682), Pens unre: 


- Sateen claims. He asserts that the 
general mineral geology of the area, - 


the presence of a known fault: zone, 
and the inherent value of the min- 


erals sampled by the Government’s 


witness show that there has been a 
valid discovery. ~ 


We cannot agree. Upon reviewing | 


all of the evidence presented at the 
hearing we sustain the Judge’s find- 


— ings. It is not essential to discuss the © 
evidence in detail, as the Judge has. 
The adjacent: patented 
claims have not been mined to any. 
_ extent. In any event, proximity to 
-. a discovery. on an adjacent claim 
cannot substitute for a discovery. 

~ upon. the claim itself, nor can de-. 
ae ductions from known geological 
facts where an actual ore body is not 


| done™ SO. 


exposed, or 1f exposed, no quantity 


is shown. United States v. Kenneth 
- O. Watkins and Harold E.L. Bar- 
ton, A-30659 (October 19, 1967). 
As the Administrative Law Judge 


found, two assays introduced : by 


 eontestee were of samples from: 


claims not involved 3 in this proceed- 
ing (Tr. 253); ‘another assay was 


defective (Exhibit C-13) because no 


evidence was presented as to which 
claim the sample came from, and a 


tabulation of assays prepared by 
| contestee, which included a sample 
for the Perfect Day lode claim; was. 


~ not supported by~ any . evidence 
which showed, how the sample was 
obtained ‘or where it was taken. 


- While geological inferences may be 


‘sufficient, to establish the mineral 


_ character of an area, there must. be’ 


- a _ physical exposure within the 
| 494-781 —T3—8. | 
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limits of a: lain oe a . body of ne 
mineral of sufficient value to war-«. 
rant a prudent man to develop a 


mine. /d. Evidence of the: cost’ of 


extraction and transportation i 


considered “as bearing on whether 
a person of ordinary prudence 


expenditure of his 


ie 687 = 


would be justified in the further ~ 
labor and | - 


means.” Converse v. Udall, 399 F: a9 


2d. 616, 622 (9th Cir. 1968), cert. 
denied, 3893 U.S. 1025 (1969) ;. 
United States v. Albert B. Bart- 


lett, 78 ID: 173, 178 (1971). De~ 


than expected costs, 


Appellant also contends that. a 7 
says introduced by the Government | 


Spite appellant’s | contentions. with | 

respect to certain costs in connec- _ 

tion with the mining operation, he. | 
did not. produce. ‘evidence which 
would establish that the expected: ae 
returns from the sale of minerals 
from the claims would be greater A 


were merely of. surface samples, — 


cur at depth. A prudent man 
“would drill to ascertain. whether 


values exist at depth. If they. do 


exist he would then proceed to de- 
velopment on the basis. of that 


showing.” Henault Mining Com- ee 
pany v. Tysk, 419 F. 2d 766, 769° 


(9th Cir. 1969), cert. denied, 398 


and that mineralization of sufficient 
ob antity ‘existed | at depth, because 
“surface value warrants further de- 
velopment at depth.” ” He has shown | 
_no evidence that the values do oc-' 


U.S. 950 (1970), It is not incum- © ° 
bent upon the Government to do _ 
the drilling to prove or disprove — 
the existence of minerals at en o 
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a ‘hee the ‘claimant has not done 
80. It, is well established that. Gov- 
ernment mineral examiners need 
. not explore or sample beyond those - 
- areas which have been exposed by 
the claimant, as they simply verify 
: whether a discovery has been made. 
_ They do not perform the discovery 
. work for. the claimant. 
_.. Stotes v. Ray Guthrie, et al, 5 
.. IBLA 303. (1972); United States 
-  y, Delbert G. Oxford, Dorothy M. 
. Ovford,4IBLA 236.(1972) ; United - 

- States v. Herbert H. Malin Peart 


“ F. Mullin, @. A. Guseman, 2 TBLA 
> 188 (1971) ; United States v. Wayne 
Winters (d/b/a Piedras Del Sol 


Mining Co. ), 2 IBLA 329, 78 LD. 


198 (1971). 


Appellant. assarts that the land 


: : should be patented as its highest 
and best use is “to consolidate the 


vk: patented land and protect the pat- 
> ented land against encroachment of 
outside location” and also to put the 


| ‘ _land on the tax rolls. He also asserts 


2 he has not been able to. afford the — 
a expense of hirmg mining engineers 
and of having tests’ performed. 7 


: These assertions do not establish a 


: _ basis for i issuing a patent. The min- 
ing law is not simply a vehicle for 


~ transferring federal lands to pri- 
- vate owners so that they may con- 
2 solidate their ownership 3 im an area. 


Tits purpose is to promote mineral 
a development. of the land. The dis-. 


ae covery of a valuable mineral deposit 


: provides the incentive for develop-. 
ment. of a mine. and-the reward of 


i. a patent. Even though expensive 
| capital investment may be necessary 
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for dh nlagiian’ to salen ‘the fait: an 


of discovery, this is no excuse or sub- 
stitute for failure to prove the exist-_ 
ence ofthe valuable mineral deposit. 


to entitle the claimant to a mineral - 7 


patent. With respect to-a somewhat 


similar contention concerning the 
difficulty of making a capital outlay | 


to establish the existence of the min- 
erals at depth, the United States. 
Court of Appeals for the Ninth Cir- 


cuit has stated in Henauit Mining a 


Company v. Tysie, supra: 


* * * It [the mining claimant] wiahoe. 


as further incentive, what: is tantamount . 


toa guarantee of patentability—an. as- 


surance in advance that. win or lose in: its. . 
_geatch for mineral values it. will get its : 


fee title. Public land cannot be dispensed | 
on ‘such a basis.  * * | 


In short, the reliable ee in. 


this case showed only insignificant - | 
values of gold, silver, molybdenum, 


tungsten and certain other minerals 
within some of the claims. The Gov-. . 

ernment established a prima facie — 
case of a lack of discovery. Evidence | 

submitted by the contestee was in- 
sufficient to rebut the Government’s 
case and to establish positively that 
there had been a discovery of a val-. 


uable mineral deposit within each © — ; 


claim as necessary to sustain the va- 
lidity of the claim. We have consid- 


ered all of appellant’s contentions : 3 
but must conclude that they afford. 


no reason sufficient to justify any 


change in the findings and conclu- 3 . 


sions reached by the J udge below. 


Therefore, pursuant. to the au- © “ 
thority delegated to the Board of 
Land Anes ee the aa Obs wit 


{TEDL can 


mat 689] 7 


the. inter 43 CFR 4.1, ‘the deci- 
ia sion pe from 3 1s affirmed. 


dS OAN B. Taosersox iM ember, 
We CONCUR: 


% Joserx W. Goss, Member. - : 


rag Marten Bari ember. . 
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silver, and mercury, the locatable min- 


erals must support a discovery without 
consideration of the economic. value of | 


_ nonlocatable aepoaits 


i 2 The mage of title of the hearing officer. 
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Law Judge” was effectuated pursuant to order 
of the Civil Service Commission, 8. 
16787 Caueuet 19, 1972). ~ 
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- that the materials could have been ex- 
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" profit—had been: met by that date. 


Mining Claims: Common Varieties of 7 . 


Minerals: Unique Property — 


- deposit. of sand and: gravel, without @ i 
unique property which gives it a siceial oe 
value, cannot be. determined to be am... 
“uncommon variety solely on the basis of °— 
its location, even: though the location | 

gives the deposit an economic advantage eo 

‘ due to its proximity to market. 


Mining Claims: : Discovery: ashe: 
ability gts : | 


The fact that nothing is ‘done foward’ the can 


development of a mining claim after its _ 
location may. raise a. presumption. that.” 
the market value of the minerals found 
therein. was not’ sufficient. to: justify’ the. ' 


expenditure required to extract and mar a 


_ ket them. 


‘Mining Claims: Discovery Market- se 
*- ability - | 


‘The holding of a mining - latin as: a re- aes 
serve of sand and gravel for future devel- 


opment. without. present “marketability. : 


does not impart validity to the claim 
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Discovery: Marketability | , 


Since Congress. withdrew common yarie- 7 ae 
ties of sand and gravel from location — 
under the mining laws by the Act of 
July 23, 1955, 80 U.S.C. sec. 611 (1970), 
it is incumbent upon one who located @ 
‘claim prior thereto to show that all the” 
requirements for a discoyery—including 
- that the materials could have been ex- 
tracted, removed, and marketed at. By . 
" profit—had been: met by that date. 


Mining Claims: Common Varieties of 7 . 


Minerals: Unique Property — 


- deposit. of sand and: gravel, without @ i 
unique property which gives it a siceial oe 
value, cannot be. determined to be am... 
“uncommon variety solely on the basis of °— 
its location, even: though the location | 

gives the deposit an economic advantage eo 

‘ due to its proximity to market. 


Mining Claims: : Discovery: ashe: 
ability gts : | 


The fact that nothing is ‘done foward’ the can 


development of a mining claim after its _ 
location may. raise a. presumption. that.” 
the market value of the minerals found 
therein. was not’ sufficient. to: justify’ the. ' 


expenditure required to extract and mar a 


_ ket them. 


‘Mining Claims: Discovery Market- se 
*- ability - | 


‘The holding of a mining - latin as: a re- aes 
serve of sand and gravel for future devel- 


opment. without. present “marketability. : 


does not impart validity to the claim 


| Practice: ‘Hearings 


2 690, i 


. Mining Claims: Contests—Rules of 


. ; Appellant's request for an sppotbanity? to 
- obtain new evidence for a further hear- 


~ ing in a mining claim contest will be 
denied where. there has been no tender 
of proof which would tend to establish a 


oe valid discovery. 


APPEARANCES: Wien, ‘Thorpe and 


| Sutherland of El Centro, California, | 
by Lowell F. Sutherland, Esq., for 


a appellants ; George H. Wheatley, Esq., 
-_ Office of the Solicitor, Department of 


2 , the Interior for the ‘United States. 


OPINION BY UR. GOSS” 


ea INTERIOR BOARD OF LAND 
Lf APPRALS. 


= Tied O'Callaghan, oe William 


; HL Raley, Lenore. O'Connor, the _ 
Estate of Ross O’Callaghan, and - 


” Lowell F. Sutherland ‘have ap- 


‘ . pealed from a decision of an Ad- 
- ministrative Law Judge dated Jan- 


~ -uary 23, 1971, declaring the Coyote 

Clay No. 2; and Coyote Clay No. 4, 

~ and the Bolsa De Oro No. 5 placer 
mining claims, situated in secs. 14 
and 15, T. 16S, R. 9 E., SBM, 


ie Tinperial County, California, null : 
. and void. , 2B ag tis 


; : * ‘Contest, proceedings were orig- 
te jnally. initiated by the Riverside 


oe Land Office Manager, March “14, - 
1964, charging that: (a) the mate-— 
rial found within the limits of the 


| claim i is not a valuable mineral de- 


% posit under section 3 of the Act of. 
July 28, 1955, 30. U.S.C. sec. 611 


a (1970) ; (b) apie minerals have 


_not been found within the limits of | 
the claim so as to constitute a valid 


| DECISIONS. : THE ‘DEPARTMENT OF THE INTERIOR 


“discovery within them meaning of the 
mining law. 


As hearing, eet eeu i : 
El Centro, California, March 238, 
1967, was recessed to permit the 


parties to secure additional joint M 


samples of mercury from the claims, 


and ‘was subsequently reconvened 
April 9, 1970. After evidence was 


eee and testimony given on be- 


half of all parties, the Judge is- 
‘sued-his decision. declaring the three 
placer mining claims null and void 
for the lack of a timely discovery 
of a locatable mineral deposit. He 
- found (1) that the sand. and gravel 


deposit on all three claims is a com- 


mon variety which was excluded. : 


from location under the mining a 
laws on July 23, 1955; (2) on the 


two Coyote claims located after that 
date the sand and gravel therefore © 
| cannot be considered as a locatable 

‘mineral; 
found on the claims’ are common > 


.(3) .the tertiary clays — 


clays not subject to location under — 
the mining laws; and (4) there has _ 


not been a discovery of a valuable ~ 
_ gold, silver or mercury cept on 


any of the claims. | 
Appellants challenged the find- : 


ings, raising on appeal essentially _ 
the same arguments which were dis- 
cussed. at ee in . the J ee S. oa - 


cision. 


We have reviewed the ua and 
sensed’ the - 


dence and discusses in detail the - 


points raised by. appellants. The ee 3 


facts of the case and the discus- 


sion of the applicable law are set 7 
forth in the decision below, a copy — | 


: aie I. D. 7 


decision of the — 
Judge, which summarizes the evi- _ 


a. 650] 7 ‘UNITED 


| of aaa is saad We conclude _ 
- that the J udge’s decision and find- 
‘ings are correct. Accordingly, we 
adopt the decision as the decision — 


of this Board. Several points raised 

on appeal ate additional com- 
‘ment. . aa : 

| As. 0 the: sand sad gravel on. 
| Coyote Nos. 3.and 4, in effect appel- 


lants contend that sand and gravel 
- ‘used for road construction purposes — 
is not a common variety under the 
Act of July 23, 1955. It has not, 


however, been shown that the ma- 
terial has any unique property. giv- 


ing ita special value. The fact that. 


it meets ordinary construction. re- 
quirements does not make it unique. 
A deposit of otherwise common sand 
and gravel in an area where assert- 


edly good quality sand and gravel is ~ 
scarce does not make it an owen 


mon variety,” since scarcity is not a 


unique property inherent in the de- ; 
posit but is only an extrinsic factor. | 


Onited States v. New Stewart, 5 
7 IBLA 39, 79 I.D. 27 (1972). 


“Appellants further contend, that - 
the Judge erred in applying the re-. 


7 quirements of the Act of July 28, 
1955, supra, to the Bolsa. De Oro 
No. 5 claim, since he: ‘found that the 


claim was located prior to the date | 
of that Act. We find no mer it in 1 this ; 


argument. — 
It is incumbent. upon one ahd: as- 


serts location of a claim for common — 
varieties of sand and. gravel prior 
to July 28, 1955, to prove by a pre+- 


. ponderance of evidence that all the 


| requirements for a discovery—in- 
eluding that the materials could 


-. have been extracted, ‘removed, and 
marketed at: a oe ee been met 


STATES. 0, LLOYD. 0 CALLAGHAN, SR. ET AL, 


December 8, 1972. 


by that ne Pater V; Diaiie Core at 


poration, 398 F.2d 791 (9th Cir, 
1968), cert. denied, 893 U.S. 1066 — 
(1969) ; Barrows v. Hickel, AAT FE. 2d 
80 (9th Cir. 1971). No such evidence’ 
was introduced as to the Bolsa De | 
Oro, nor was evidence presented as 
to any attempted development. In 
New Stewart, | 
supra, 79 T.D. 33-35, the presump- ce 


United States Wy 


tion of snonanarketability is. dis-” i. 


cussed > 


An actual history of iaseianmiedt of. a 7 
claim prior to July 28, 1955, is not es: a 
sential in order to meet the ieee , 


of marketability. ok 
As we pointed. out in ‘United ares 


| States v. E. A. Barrows, supra [76 
LD. 299: (1969), aff'd, 4a F2d 80 


(9th Cir..1971)] at 306 > 
Oe [While the “fact. that no “sale: 


had been made at. the critical time. is. 1 : ; 


nothing. is done toward. the Sree : 


of a claim. after its location. may raise 
a presumption that the market value 


of the minerals found therein was not | 


. sufficient to justify the expenditure. re- aie 
quired to extract and market them, See 

‘United States v. Hverett Foster, et.al. 
| 65. LD. 1 (1958), affirmed .in Foster. Nae fe Ee 
. Seaton; 271 F.2d 836° (noe Cir. aoe ko. 


Pena. 


We find that the appellant’s evidence = 
is insufficient to establish’ that the mate- 
rial from. his élaims could have been | 
‘marketed at a profit prior to July 28, 
1955. The appellant has failed to prove 
the existence of a demand for the mate- 
rial as of that date from these. claims, = 3 


(Italics supplied. ie 

Wo. lak ea 
~ ‘The Department has already held that 
the holding of a mining claim as a reserve | 
of sand and gravel for future develop: 


ment without present marketability does — 
not impart validity to the claim. eR. 


- 


A ceed of a an re 


be ad ‘gravel deposit: on the Bolsa De 
: Oro-claim prior to July 28, 1955, 
evas not proved. After that date, the © 


sand and gravel on the claim was 
_-properly classed as a common vari- 


ety excluded from location BnCer | 


‘the mining laws. 

As to the clay deposits on the 

three claims, ordinary clay does not 
- warrant that the land be classified 
as mineral. Dunluce Placer Mine, 6 

1L.D. 761. (1888). Neither is ordi- 


.. nary clay locatable. Holman, et al. 
-y, State of Utah, 41 L.D. 314 (1912). | 
- ‘The status of common clay was not 


changed by the Act of J uly 23, 1955. 


: ; Appellants herein have not shown: 
~. what elements make the clay dis-— 
ee tinguishable from. other common 


. clays. Dr. Verne Medel testified that 


. “ the exact minerals which were of — 
ao value. as an additive i in cattle feed 


were “not known, but that certain 


2 montmorillonite clay was of value. 


Montmorillonite ; is one of the most 


| common of the types of clay. See the — 
.. definition of “clay mineral” in US. 


BUREAU OF MINES| 
TIONARY OF MINING MIN- 


ERAL AND RELATED TERMS 


. (1968 ed. at page 215) : 


—elay. mineral, * * « The most common 


clay minerals belong to the kaolinite, 


r montmorillonite, attapulgite, and illite 


{or hydromica) groups. *** 
Jt has not been shown what the dif- 


ference is, if any, between the clay 


herein concerned and common mont- 
_. morillonite. The clay found on the 
~ claims differs from that used in Dr. 
~ Medel’s experiments. Appellant O’- 


Callaghan testified: (1) that some 


"DECISIONS oF THE DEPARTMENT. oF THE INTERIOR, “ 


DIC-. 


‘of the cattle faoders: ue that ae 


sea shells be mixed with the clay 


from the claims in order to increase 
the calcium carbonate; (2) that the 
royalty received. for. the clay. was 
$.50 per ton; (3) that the clay in 
question did not contain arsenic; — 
and (4) that other clay in the area 
did. It was not shown that the - 


~ large quantities of montmorillonite 


throughout the United States or- 
dinarily contain arsenic, nor does | 
the definition of montmorillonite in 
the U.S. Bureau of Mines “Dic- ~ 
tionary of Mining Mineral and Re- 
lated Terms,” 1968 Edition Xe) > indi-- 7 
cate. _ 7 


‘In Holman, et all, vv State sat ie | 
supra, the question of whether clay 
was a mineral and subject. to loca- 


| tion was. considered :. | 
“It is not the understanding of the De- es 


‘partment that Congress has intended. that 


lands shall be withdrawn or reserved . | 
from. general disposition, or that. title 
_ thereto may be acquired under the min- 


ing laws, merely because of: the occur- 


rence. of clay or limestone in ‘such land, 
even though some use may be made com- 
mercially of such materials. There are 


vast deposits of each of these materials 
“underlying great portions of the arable 
jand of this country. * * * The term 
* * * [mineral] in the public-land laws 
is properly confined. to land containing 
materials such as metals, metalliferous 
ores, phosphates, nitrates, oils, ete. of 
unusual or exceptional value as compared 
with the great mass of the earth’s sub- 
stance. It is not intended hereby to rule 
that there may not be deposits of clay 
and limestone of such exceptional nature 
as to warrant entry of the lands contain- 


ing such deposits under the mining laws. 


The burden of proving the nature 
‘and unusual value of the clay is upon — 


PO ED. . 


= ESTATE. OF LUCY FEATHERS - (GRACE. MEDICINEBIRD, 
LEFTHAND, BITNER, RIDGBY, WHITE PLUME OR GEARY) 


a 


_ (DECEASED © ARAPAHO: OF OKLAHOMA) — 
December 11, 1972 | : 


“hie Pee re A. clay deposit— 


. though sold for use as an additive in 


cattle feed—is not locatable under 


the mining laws where it has not 


‘been: shown that the clay possesses 


characteristics which give it an un- 
| usual value distinguishing it from 
common clays, so that it can be 
marketed profitably for commercial 

_ purposes for which common clay 
- cannot be. sold. United States v. 


Glen S. Gunn, et al., 7 TBLA. 287, 


79 LD. 588 (1972). 


Appellants’ motion, to take aud 


submit as new evidence additional 
samples of mercury to be obtained 
- by deep borings, is denied. To war- 


rant a new hearing, there should be - 
‘a tender of proof which would tend. 


to establish that there had been a 
valid discovery. United States v. 
. Clarence T. Stevens and Mary D. 


Stevens, 77 LD. 97, 105 (1970). Ap- 
’ -pellants have shown no conclusive 


reason why evidence of any discov- 
‘ery was not presented. at the first 


oae hearing. The request on appeal is in 


effect a request for additional time 


In which to make their — 


‘discovery. _ 
_ Accordingly, aaeaate to the au- 


. thority delegated to the Board of 
Land Appeals by the Secretary of . 


_ the Interior, 48 CFR 4.1, the deci- 
“sion. pee from is affirmed. 


Wo W. Goss, i ember. 


“We CONCUR: | 
| FReperion: Fisuman, Member. 


aoe oan B. Tuompson, U ember. 


ESTATE OF LUCY. FEATHERS : 7 
_ (GRACE MEDICINEBIRD, LEFT- " 
HAND, BITNER, RIDGBY, WHITE : 
- PLUME OR GEARY)» ia 


‘DECEASED ARAPAHO OF 
OKLAHOMA a 


1 IBIA 336 | ee 
-- Decided December 11, 197 - 


Appeal from the decision. of Adminis- o, 


trative Law Judge John F. Curran, : - 
Tulsa, Oklahoma, issued November 19, . 
1971, denying the appellant's petition 
for eee : : 


Affirmed. 


130.2 Indian Probate: 
nissal 7 ae 
A. petition for qoeeane which alleges: 


“Appeal: | Dis- : : 


‘newly discovered evidence as a basis for 
a rehearing and fails to. set out any evi- -— 
dence or any other grounds: which. would a 
require a rehearing does not meet the ~ 
requirements of 48 CFR 4.241 and an. 


appeal from the denial of. the pena oe 
rehearing will be dismissed. E ae 


140.0 Indian Probate: Attomeys: at é. 


Law: Generally 


Misstatements of law and an erroneous Reg 


statutory citation in a brief casts. doubt x 


on the merits of the appeal and the. pro-) : 
fessional ability of the pause who filed werd 
the brief. - - . 


3¢0.0 Indian Probate: 
Generally - 

The requirements in 48 CFR 4.241 tat a 
a petition for rehearing must state specif- ee 
ically and concisely the grounds upon, . 
which it is based, and shall fully set out. 
any newly discovered evidence are for — 


Rehearing: ; ; . 


the purpose of allowing the presiding of--..” 
ficer the opportunity to make a judgment: | 


as to whether a further ee is. 


i 


® appellant; 


ce of the: Arapaho 
‘Cheyenne ‘Arapaho Reservation of 


7 DECISIONS. OF THE 


694 
870.0 Indian Probate: 
2 Generally 7 


; a An order: denying. a rehearing is proper Be 
when the petition for rehearing alleging | 


newly. discovered evidence fails to state 


the alleged newly discovered ‘evidence ” 
aha. and fails to state any other grounds which 
-. would. require a Tehearing. and, accord- . 
-. ingly, an appeal from the denial will be | 


- dismissed, 
890. 20 Indian Probate: 
oe to )_Andian Probate, 
 ‘Testate % . * 


) ‘The authority, of the Seoratary of the - 
Interior, under 25 U.S.C. sec. 373, to ap- 


= prove the will of a deceased Indian when. 
at disposes of trust or restricted prop- 


erty is not subject. to state law require- 
ments provided. the will is executed. in 


accordance with regulations approved by 
: the Secretary. -_ 3 
APPEARANCES: M. | Kirshan Rao, vita 
Herbert “A. Becker, for 
respondent 


OPINION BY UR. HARRIS” - 


_INTERI OR BOARD OF 
INDIAN. APPEALS. 


“The. testatrix, - Lucey. “Feathers, 
-afke/s. Grace Medicinebird, Left- 


_ hand, Bitner, Ridgby, White Plume 


or Gear y, was an unallotted member 
Tribe’ on the 


Oklahoma. She died testate on. De- 
cember Of, 1968, and her Will dis- 


. posing. of her trust or restricted 


estate was approved by an order 


~~ entered by Judge Curran on June 
29, 1972. The: testatrix’s daughter, | 


: : Rone Lefthand. Burns, filed a peti- 
tion’. for rehearing on August. 20, 
197 1, the full text of which follows: 


es | am hereby requesting a re-hearing. of 


_- .the will of amy Mother, Lucy Feathers, 


DEPARTMENT OF THE INTERIOR 


Rehearing: — 
=e | ruling of the hearing 


‘State Law es 


ing. 


[79 1D. 


discdiucd 27 December 1969, and point the = 
examiner on 22 - 


June 1971, for the following reasons: 
1. I was not répresented’ by legal coun: 
cil and therefore did not understand all 
the proceedings. 
ya | have newly discovered etidenes to 
present at the next EpegHnE: Statement 
attached. | fe 


Two. signed statements of identical . 

| form were attached to the petition ; 

~ The. undersigned will: appear in behalf. 
‘of Anna ‘Burns, of Geary, Oklahoma, for 
the purpose of giving testimony. ata hear- . 

ing of the will of Lucy Feathers, deceased, 

In an order. dated November 10. 
1971, Judge Curran made findings 


that: the ‘petitioner had appeared 


| and testified 3 in two hearings on this 
case and appeared to be an intelli-. 
gent person capable of representing 

| herself ; that the petition did not 
| meet. ‘the requirements of 43 CFR | 


4.944 (a) on newly discovered evi- 


7 dence; that. the petition did not set _ 
forth any errors of law or fact. - 


J udge Curran then denied a rehear- 


The Judge who presides over a 
hearing 4 is In a unique position with 
respect to evaluating witnesses and © 


their testimony, since only he can. 
_ observe their manner and demeanor 
as. they testify. In this probate pro- 
| ceeding there were two hearings be- | 
fore a final decision. Examiner 


Blaine on August 7, 1969, conducted 
the first, but since he was not avail- 


able thereafter, Judge Curran con-_ 
ducted a second hearing de novo on . 
February 25, 1971, and. entered the » 


decision. Appellant appeared, after 
notice of hearing, at both hearings. 


- She had ample opportunity to ob- 


tain counsel or to register any lack “ 


‘ESTATE OF “Lucy: ‘FEATHERS: (GRACE ‘MEDICINEBIRD, 


oe | 


_ LEFTHAND, BITNER, RIDGBY, WHITE PLUME OR ‘GBARY)- 


(DECEASED ARAPAHO OF OKLAHOMA) 
Soe December 11, 1972 be . 


* 01 iertancne tava she testi- 


fied fully at both hearings while rep- 
resenting herself and for these rea- 


sons J idee Curran’ Ss evaluation of 
the appellant’s ability to understand 


__ the proceedings before him will not 


- be disturbed. 


— -'Ttle 43 CFR 4.244(a), states, fee 


| pertinent part: 


fa] * * * petition for rehearing * oe 
must state specifically and concisely the 


grounds upon. which it is based. If the 


petition is based upon newly-discovered 
_ evidence, it shall. be accompanied by af-. 
fidavits of “witnesses stating fully what 
- the new. testimony is to be, It shall also | 
. state justifiable reasons for the failure | 
to discover and present that evidence, 


- tendered as new, at the hearings held 
prior to the issuance of the decision. * * * 


The specifications in section 4,941 


(a) of 48 CFR are for the purpose 


of requiring the filing of a petition | 
_ for rehearing which can serve the ~ 
game function asa motion for a new 
trial in-court. The requirement that 
the petitioner specifically state the 
basis of his request provides the pe- 
titioner with an opportunity to ¢ 


point out to the presiding officer the 


nature and extent of any error 
which may have occurred in the trial . 


of a matter at the original hearing. 


Tt also permits one who contends he - 
has discovered new evidence to de- 
. seribe. that evidence. Compliance 


with these requirements is necessary 


go that the presiding officer may 


-make a’ judgment as to whether 
there is in fact any material error 


in the. original . proceedings and 
| whether such evidence is truly new. 


Rabyea Voor hees, 


we relevant aad nated: or oe outs’ 
ficient weight to cause a possible 


change in the decision previously 


rendered. Noncompliance with the- 


provisions of this section subjects’ 
the petition to. dismissal for that. 
reason alone. Estate of Ralyen or 
1 JBIA 62. 
(1971), Estate of Moses Meaman, : 
TA-146 (October 28, 1954). é 

The petition for. rehearing Pie | 
mitted by appellant, when exam- 


ined in the light of 43 CFR-4.241 


(a) discloses that it,tegether with’ 
thé. attached ‘statements, does. not 
conform. to the: requirements con- 
tained in’ the regulation. The two. 


statements obviously do not set. out: 


any newly. discovered. evidence, or: 
any evidence at all. One of the sign- 
ers has testified at both previous. 
hearings. The petition itself : alleges. 


no impropriety at the two previous. 
hearings, nor even a disagreement. 
with the decision on June 22, 1971... 


In short, the petition shows no ba- 


sis. for granting a rehearing and. 


J udge. Curran’s denial of a tehear-. 
ing is hereby affirmed as proper. - .. 
Appellant, by: her attorney,, M. 


Kishan Rao, filed a petition on ap- 
peal in which it is urged. thatthe - 
testatrix had lost her memory, was 


at, times out of touch with. reality, 
and was incompetent to make a will. 


The question of testatrix’s lack of . 
7 competence to make a will on. these | 
grounds was thoroughly explored’ 


at, both hearings and included in the. 


decision approving the will was a. 
finding that. she was competent, to. 
make a will. Since appellant gives - 





ee swidentiaiy basis for’: recon- trix’ S sells was. not saseuted 4 an age 28 eS 


. sidering that. decision, the Judge's; 
~ order. denying a rehearing will be 


~ affirmed and the’ appeal dismissed: . 


































the brief itis stated: 7 
‘The will ‘of. a full blood: Indian’ mnst be 


‘requirements, of State: Statute Law: | 
given. aS >... 


; 449, Paragraph Five (5). 
oe “The Board takes notice’ that. the 
brigf includes an. erroneous citation 


7. reports against. new: irrigation proj- 
‘ects. ‘We can only : assume that the 


stricted property, but no such lan- 
guage is found in sec. 373, The mis- 
‘statement. of statute law and er- 
roneous: citation of a statute by an 





TOCESS | is ‘reprehensible and will not 
: doubt. as to. the merits of the appeal 


ability. 





“Mr. Rao also filed a brief in the 
appeal on behalf of his client. In ; 


‘executed. under all the. formalities: and - 


The authority for that statement i is 


‘to an. inapplicable. statute. and a. 
misstatement. of law. An examina- - 
‘tion of 25 U.S: CAL reveals that. 
» page 449 contains no statutory law. 
. Section 383, found on page 488 of 
25'U.S.C. AS pertains to the assess- 
‘ment. of cost of surveys, plans, and 


: ‘citation i intended: was to 25 U.S.C.A. 
“sec. 873 which pertains to wills of 
‘Indians’ disposing of trust or re- 


be. tolerated. Moreover, it creates a 
and. ‘the. attorney’ s Professional 
" Misitatenionta and indeoutate ae 


‘tation aside,. Appellant is now for 
ee first t time Sarguing? that the testa- 


cordance with. the law of the Sai ee 
of Oklahoma and is therefore ing 
valid. This — argument. is. alba se 
: ‘merit. | : . 7 oe a " oe 

The authority to approve Indian eo 
~ wills which dispose of trust or allot-- 
ted lands is set out in n 25 U. S.C C. SCC. “ ey 


373; 


oaay person of the age of pwentyang 2 es 
years having any right, title, or interest. 
_ in any allotment held under trust or other Hie hie Ne 
—— patent containing restrictions on aliena- ©. 
U; S. CG. Ay Title o5. sec. 383, Page ‘tion or individual Indian moneys or other ss 
"property held in trust by the United. °° 90 
States shall have the right prior to the tees 
- expiration. of the trust or restrictive. pe 
riod, and before. the issuance of alee as 
simple patent: or the removal of restric- a pe Ae 
tions, to dispose of such property ‘by will,. ee 
in.accordance with regulations tobe pre> 
-seribed by.the Secretary of the Interior: 
Provided, however, That no Will so.exe- © 3 
cuted shall be valid or have any forceor) 
-effect unless and until it'shall have been eo 
approved by the Secretary’ of the Interior Ss og 
* * *, Act of June 25, 1910, -¢. 481 §2, 386. 5 
_ Stat. 856 ; Act of Tebraary 14, 1918, « . BB, ee es 
87 Stat. 628. te tae oe ae ee 
Since 1910, the. poe | or. a eae 
his delegate—currently the Ad- .. - ~. 
mninistrative Law Judge and this 
-Board—has exercised this authority gS 3a 
with the approval of the courts:. 


Bond v. U.S., 181 F. 613 (9th. Cir, 


: 1910), Tooahnippah v. Hickel, 39T ae 
attorney. in an apparent, effort to. , a 


confuse. and distract the judicial - 


U.S. 598 (1970). 


Since Congress has sontaired 7 ja: peo Se 
_risdiction on “the Department of. theo a . 
Interior under 25 U.S.C. sec. 373 ee 
: probate. the. restricted. estates of In- ra oa oe 
dians, © states may not interfere im pane 
any way cwith this jurisdiction. Es- en ce 
tate of Laverne. Wagon, A-24459 a 
, (December | 17, 1946). An Indian ~ pra 
anay. ie will freely ia of oe ee 





ee . 


| estates Prorded his will is executed ; 
in accordance with regulations and. 


apP roved by the Secretary. Hansen 
an v. Hoffman, et at, 118 F.2d 780 
2 (0th Cir. 1940). 


43 CFR Part 4, Subpart D—Spe- | 
cial Rules ‘Applicable to Proceed- 
_ ings in Indian Probate, Including © 


Hearings and Appeals, section 4, 260 
(c) provides: : 


ee [no] will. ‘that is spice: to the 
regulations of this subpart shall be 
deemed to be revoked by operation of the | 

law of any State.. 


The Will of. acy Hoathors’ hav- 


‘ing been found to be executed in - 
accordance with Departmental reg- . 


ulations and approved by an Ad- 


ministrative Law Judge under the | 
8 authority. of the Secretary as Pro- — 
vided in 25 U.S.C. sec. 378, is not. 


_ subject to the law of any State. ” 


“NOW, THEREFORE, by virtue 


of the authority delegated to. the 


Board of Indian Appeals by the- 
Secretary of the Interior, 43.CFR_ 
_ 41, the Examiner’s decision deny-— 

| ing appellant’s petition for rehear-_ 


ing is AFF IRMED. 


This decision — 1s final: for ‘the 


| Department. 


I CONCUR: 
| J ames M. Day, M ember. 


ESTATE OF FRANK JONES. 
_ (DECEASED FORT PECK 
ALLOTTEE) — 


a. IBIA 85 | 
Decided December 19, i 972 


| ; Appeal from the decision of Adminis- | 


on trative Law J page William Hammett, 


“ESTATE OF FRANK J ONES [6 DE CRASED FORT PECK ALLOPTEE) 
ue os ye December 19, 1972 


Danrex Harrts, Member. | 


Billings, “Montana, vee caital an 


16, 1971, denying appellant's a i < 


for Tehearing. 


‘Affirmed. 


150.2 Indian Probate: Appeal: Dis i? 
missal oe 


An oa from the denial of a rehear-_ Po 
ing will be dismissed when a petition for. 
" rehearing, apparently based on newly dis- . | 
covered evidence, does not allege evidence vibe 
of sufficient weight. to cause a possible Pei 


change in the original decision, 


130.2 Indian Probate: Appeal: Dis 


missal 


A petition for “rehearing, 


discovered and presented at prior hear-. 


ings, failed to comply with 43 CFR 4.944. = 
(a) and an appeal | from the denial will a 


be dismissed. 


345. 0 Indian Probate: N otice of Hear . 
ing: ‘Generally +? 


There is a ‘presumption. that persons liv- Se ee 
ing within the vicinity of the posting a 
places specified in 25 CFR §15.2 will |. 
have notice of hearing. because the post- 
: ing requirements of the section insure ate 
such notice is reasonably probable. 


370.0 Indian Probate: Rehearing? os 


Generally — 


The requirements in 43 CFR 4.241 aye 

that a petition for rehearing must state. 
specifically and concisely the. grounds. es 
upon which it is based, and shall fully 
‘set out - -any newly discovered evidence et 
are for the purpose of allowing the 


presiding officer the opportunity to make a | 
a judgment as to whether a further “hear-. 
ing is warranted. rn a ge 


apparently - 
based on newly discovered evidence, was - - 
properly denied when the petition, by = 
not stating why such evidence was. not. 


_- “370. 0 Tidian. Probate: 


2, “Rehearing: 
Generally - 


A rehearing was properly. denied where 2. 
es ‘person who lived near a posting place on 
a reservation which was twice posted in 

a five places with notice of hearing. and . 

:notice of rehearing respectively, and who,. 
 sby a mere allegation of lack of notice, 
. -faiis to. meet. the burden of proof neces- 
‘sary to overcome © the presumption | of 

~. notice, aa. e : 


| APPEARANCES: Ls Neil Axtell, for ; 


: “appellant : | 
“OPINION BY UR. HARRIS. 


“IN TERI OR B OARD OF 
INDIAN APPEALS 


‘Frank Jones died intestate. oy 


. May 21, 1966. His wife, Annie Small 


Jones, whom he married | An 1942, 
~~ had predeceased him i in 1954. Five — 
children were born to their mar- 
" yiage. Sybil Jones Scott, the appel-— 
| ae is one of those children. — 


mining Heirs was entered by Exam- 


~- iner McKee on March 31, 1967..The - 
'. heirs of Frank Jones, under the ap- 
_ plicable Montana State Law of In- 
~ testacy, were determined to be the — 
five surviving children and each 
was declared eligible to recelve one- 


. fifth of the estate. 
The estate was reopened and 


- heariris was held on June 19, 1969, 


to determine if there were addi- 


__ tional heirs. Based on the testimony — 
fee of Catherine Iron Bear Jones that. 
a she and Frank Jones had cohabited 
in 1989 and he had fathered. her 
 ghild, the Secretary of the Interior 


"DECISIONS: OF ‘THE ‘DEPARTMENT OF THE. 


INTERIOR 


on qh une 29, 197 1, aied: an ee 
| Peaceninne Heirs after Reopen-» 7 
ing, and to ae five children previ- . 
ously named as heirs,. added Man- ° 


fred Iron Bear Jones as an heir, 


and determined the share of each to. | a 


be one-sixth of the estate. - | 
~ The. appellant by. her attorney, 


filed a petition for rehearing on Au- 
gust 27, 1971. As a basis for the - 
requested rehearing the petition set 
~~ out that Agnes Jones White Hawk, - 
a sister of the deceased, would tes- 
tify that statements by Catherine 
= Tron Bear Jones that she had lived © 
- with Frank Jones and that she was 
the common Jaw wife of Frank 
- Jones were false. Attached to the pe- - 


tition was the following affidavit : 


AGNES JONES WHITE HAWK, being — 
- duly sworn on oath, deposes - and Says: & 
That the: testimony given by Cathryn. 
‘Iron Bear Jones of Poplar, Montana, on 
“the 19th day of June, 1969, at Poplar, 
| ‘Montana, in the estate of Allottee 2818, 
7 - Frank. Jones, to the effect that the said 
. Following a probate hearing on — . 


October 27,1966, an Order Deter- 


Cathryn Iron Bear Jones: was the com- 


mon law wife of Frank % ones, is entirely - 


false. 


Weast Pomme by sae en- 


tered November 16,1971, denied the _ 
requested rehearing on. the grounds 


that, while’ apparently alleging 
newly. discovered. evidencé, the pe- 


tition did not comply with the appli- — 


cable regulation. 43 CFR 4.251, in 
that it failed to state reasons why a 
the evidence was not discovered -and 
presented at. the prior hearings. 
The order by Examiner Hammett | 


is the subject of this appeal. Appel- — 
‘lant err oneously contends. that the — 
record shows notice was sent to her. | 


However, she contends, that it is 


- cord 


7 7 Jess likely: for her to have gotten it 


in the mail while ‘living on.a reser- 


vation than in an off reser vation 
community. Therefore, appellant — 
“contends, without notice of the hear- 
Se ings she did not ¢ appear and. present 
_ Agnes Jones White Hawk's state-— 


ment. Solely on the basis of these 


contentions. appellant seeks to have 
the examiner’s oi'der overturned and 
aa a second rehearing g oranted, | 
Tt is. noted. that, ain ce 
| ‘not allege error by the Examiner i iN. 
finding that she was not in compli- 


ance with the provisions of 43 CFR 
4, O51 concerning. the form and con- 


_. tent of a petition for rehearing, but 
instead offers a “reasén’—-lack of. 
notice of hearing—for not discover- 


Ing or presenting the statement. . 


ra With’ respect. . to, the Notice. of : 
on # Hearing, the. then. applicable’ n ae : 
as oo 25 CFR 15. 2 states: 


“Hearings to determine: the heirs of de- 


2s “ceased. Indians: or to probate ‘their. wills — 


shall be conducted. only. after. notice of 
‘the time and place of such hearings shall 
have been posted for 20° days in five or 


more conspicuous placéson. the reserva- 
-tion of which the decedent was a resident 
or, if the decedent. was not.a resident of 
a reservation, in five or more. conspicuous es 


~ places in the vicinity of the ei oekea place 
- of hearing. - Nie | 3 


A search of the eect on ape. 

__. discloses no indication that notice of 
’ either the October. 1966 or the June 
_ 1969 hearing was mailed to anyone. 

As can be seen from the quoted reg- 


ulation, no mailing was required. 


s hearing in 1966.and until the pres- 


ent time, lived on. the Fort: Peck 


os Indian Reservation at Brockton, 


nD) STATE OF FRAN K J ON ES Gane CEASED FORT PE CK ALLOTTED a 
mS _ December 19, 1972 we Se 


Montana. To soinly with 1 15. 2 ane a3. 
notice of hearing was required to 
be posted.on the reservation in five ~ - 
places at the time when the hearing 
and rehearing were held. The record — _ 
on appeal contains copies of such. - 
notices which reflect posting of the | _ 
notice of hearing and notice of re- . 
hearing at.the Fort Peck Indian 
“Agency in. Poplar, at appellant's 
post office in Brockton, at the post 
offices in Poplar, Wolf Point, and. _ 
. Frazier—all: of which are on the ae 
Fort. Peck Indian Reservation im 
_ Montana. All such notices were _ 
posted over 20 days prior to the 
~ hearing or rehearing in accordance AF: 
with the above-quoted regulation. | 2 
The requirements of the regula~ 
.tion were designed to ensure with — 
reasonable probability that persons 
interested in the hearing would re- 
ceive notice of the hearing. The form — 
_of the notice of hearing. is within 
the discretion. of the. Secretary of | re 
the® Interior, and if such notice 
meets the above test it satisfies due 
process of law standards andissuf- 
ficient, Bowling, et al.v. 08.299 F. 
438 (8th Cir. 1924). | parce 
‘When the. en aaa Heals oo 
of 25 CFR. 15.2. are met, persons ~~ 
_ living- within the vicinity of any 
place of posting are presumed to — 
have had notice of the hearing. The. - 


basis for this. presumption is two- 


fold: ‘by: compliance with the post-. 
ing requirements diligent and rea-- #, 
| sonable efforts have been made to . 
Appellant has, prior to the first, 7 ae 
* claiiriants against an estate; bacon ee 
ly, trust or restricted estates of de | 
ceased ‘Indians primarily inyolye. 


=: 700 a DECISIONS OF THE 


ere title ie aaa eat ehores is a Lee for 


“finality of decision in such cases in 


. order that reliance may properly be . 
~~. placed on such titles by all concern- — 
ed. Estate of Basil Blackburn, 1 
“> TBIA 261, 79 LD. 422 (1972), Hs- 
ee. é tate of Kate Bitner and Rae Bitner, 
ee -s TIBIA 277, 79 LD. 487 (1972). — 
fo As set out above, appellant al- 
- Jeges lack of notice merely because 
> 4 was less likely for her to receive 
“her mail: while living on a reser-— 


vation than while living off reserva- 


tion. Already noted is the absence’ 


of any requirement. to mail a notice 


of hearing and the fact that none. 
was mailed. Nothing further is of- 
fered with respect to the claim of 
lack of notice. it is incumbent upon — 
one claiming lack of notice of a 


hearing by the Interior Department 


_to determine heirs of a deceased» 
-allottee to make a showing of such | 


lack. Bowling, et al. v. United 


| States, 299 F. 428, 443. It is clear | 
— that. appellant, with the above un- 
supported. allegation, has failed to 


meet its burden of proof and is 


therefore presumed to have had such. 


aaa notice. On the basis of the foregoing 


_ the “reason” supplied by appellant 
in an effort to comply at this late 
date with the requirements of 43° 
GFR 4. O51 concerning a petition for. 
rehearing - is found to be wie 

i ‘merit. te 


5 itle 43 CF R 4, ot 1(2) states, in 


ae pertinent part: 


[a] * * * petition £62 rehearing | e * * 


eer “must state specifically and concisely the 
-' gyounds’ upon which it is based. If the 
_. «petition is based upon newly-discovered 
te, evidence, it shall Red * also state ens 


DEPARTMENT OF THE INTERIOR | 


“179 : LD. 


able reasons for: the a dlare to- o-diseover - an 


and present that evidence, tendered ay 
new, at the hearings held prior to the a : 
suance of the decision. . se, 


The purpose of the specifications 


in Title 43 CFR. § 4, 241(a)istore- | 
quire the filing of a petition for re- 
hearing which can serve the same 
- function as a motion for a new trial 
in court. To. require petitioner to 
specifically state the basis.of his re- 
quest provides him with opportu- 


nity to point out to the presiding — 


officer the: nature and extent of any 
error which may have occurred in 


the trial of a matter at the original 
hearing. The section’ also requires | 


- one who contends he has discovered | 
new. evidence to describe that evi- 


dence and give justification for its 


lack of presentation at any prior 
hearings. Compliance with these re- 
quirements is necessary so that the 


presiding officer may make a judg- 
ment.as to whether such evidence is 


_ truly new or relevant; whether it is _ 
material or of sufficient weight to 
cause a ‘possible change in the deci- 
sion previously rendered ; 
whether there is any “justification 
for failure to present evidence al- 
leged as new, at earlier proceed- 
ings. Non- compliance with the pro- 
visions of this section subjects the — 
petition to dismissal for that reason. 
alone: Estate. of Lucy Feathers, 1 


and 


IBIA 336, 79 LD. 693° (1972); 


1 Estate of Ralyen or Rabyea Voor- — 
hees, 1 IBLA 62 (1971). See also Hs- 
tate of. Mosets Neaman, TA-146 : 


(October. 28, 1954). | 
An examination of the petition 


filed by Sybil Scott Jones clearly 


JOHN: ‘WILSON & RONALD RUMMEL: v. LAUREL 
| wees - CONSTRUCTION. COMPANY, | 


INC. 


December 19, 1972 . 


veal hat no ier is made to 


: | the significant finding by the Secre- 


_ tary. that Frank Jones was the 
father of Manfred Iron Bear Jones. 
‘All that is. challenged is a state- 
ment by his mother that she was the 
common law wife of Frank Jones. 


No finding on that point was made 
by the Secretary i in his order after 
reopening. While an examination of - 


-appellant’s petition leaves unclear 


whether their challenge to Cath-_ 
erine Iron Bear Jones’ status as 


. Frank’s common law wife is “newly 


discovered. evidence” it 1s clear that 


further evidence on the point is of 
no value in view of their lack of 
challenge to paternity of her son, 
_ Manfred Iron Bear Jones. 

The applicable statute, 25 U.S.C. 
sec. 3871 states: 


For the purpose of determining the 


> descent: of land to the heirs of any de- 
— ceased — Indian under the provisions of 
section 348, of this. title, whenever any 
male and female Indian shall bave co- 


_ habited together as husband and wife _ 
according | to the custom and manner. of — 
~ Indian life the issue ‘of such cohabitation. 


shall be, for the purpose ‘aforesaid, taken 
and deemed to be the legitimate issue of 
the Indians so living. together, and every. 


Indian ebild,. otherwise illegitimate, shall - 


be for such. purpose be taken and deemed 


to be the legitimate issue of the father a 


of such child: * * * ; 


For the purpose of aie 


descent of land, by its terms sec. 371 


_. applies to Manfred Iron Bear Jones — 
who has béen found to be the child — 


of F rank Jones and. Catherine Iron 


_ Bear Jones. The plain. meaning of — 


| the words. leads to the reasonable 
conclusion that Congress intended 
: to pee the right to inherit from 


| I CONCUR: 


the father ie both slasies of chile 


dren, those born of parents who co- 


_ habited and those born of parents 


who did not. To this-effect see Jn. Re 
House, 11 N.W. 27, 132 Wise. 212 
(1907), Gray, e¢ al. v. McKnight, 
et al., 183 P. 489,75 Okla. 268 (1919), 
Solicitor’s Opinion, 58 LD. 149. 


(1942), Estate of Harry Colby, 69. 
LD. 113 (1962), and Fstate of Nel- 
son Drags Wolf, 
tember 19, 1967). Based on the fore-. 
- going it is found that appellant's 
petition for rehearing fails to al-- 


JA-—D-12 (Sep-— 


lege evidence of sufficient weight to. 


cause a possible change in the deci- . 
sion previously rendered... : 


~ NOW, THEREFORE, by sieae. 


of the authority dolégated’ tothe 


Board of Indian Appeals by the. 
Secretary of the Interior, 43.CFR: 
4.1, the Examiner’s order. deny- 


ing. the petition for. rehearing is 


AFFIRMED. — | 
This decision ‘is final for’ the 


ns 


“Dances Hanes, M ember. 


| J. AMES M. “a Member. a, 


JOHN WILSON & — 
| -‘RONALD RUMMEL 
ve 


: LAUREL SHAFT const voTOH, | 


‘COMPAN Y; TNY. 


1 IBA. 217 
: . Decided December 19, 1972 


‘Appeal filed by Laurel Shaft Constrne: 


tion Company, Inc., from a decision by. 


: Departmental Hearing Examiner (now a 
_ Administrative Law Judge) William, 
- Fauver reinstating to. employment 


_ two miners pursuant to section 110(b) 
of the Federal Coal Mine Health and 
Bate. Act of. 1969. | 


Affirmed. 


| oc Coal Mine Health and Safety 7 
Act of 1969: Entitlement of Miners: 


- Discharge: Jurisdiction | 


e An independent. contractor aeeeha in 


ithe. construction of a mine ventilation .. 
Shaft which is to -be used in connection 


with the extraction of bituminous. coal 
is both an “operator” and a “person” 
subject to section 110(b) 2 (A) of the 
~ Aecte |. | 


"Federal Coal ‘Mine Health and Safety _ 


~Act-of 1969: Entitlement of Miners: 
Discharge: Burden of Proof 


_ Where the evidence supports. anaines of 


fact. and inferences that miners were dis- 
- charged by an operator. by reason of the 
_ fact that the miners acted in concert to 
report an alleged danger at a coal mine 
construction site through the union safety 
coordinator to a Federal mine inspector, 
the miners have established a violation 
of section 110 (b) (1) (A.) of the Act and 


care entitled to reinstatement and back 7 


pay. 

Federal Coal Mine Health aa Safety 
Act of 1969: Entitlement of Miners: 
Discharge: Elements of Proof 


OA. report of an: alleged danger at a coal 


mine instigated by a Ininer to. a union | 


: safety coordinator, standing alone, ig 
“not. sufficient to establish a violation of 
: section 110(b) (1) os of a Act. 


“APPEARANCES: ‘Edward Ii. “Geer, 
‘Eaq., Willard P, Owens, Esq., Charles 
L. Widman, Esq., for applicant-appel- 
lees, John Wilson and Ronald Rummel ; 


"DECISIONS. OF THE ‘DEPARTMENT OF THE. INTERIOR 
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iawrente. i Davis, Esq., for respon> 


dent-appellant, Laurel Shaft Construc-_ 


tion Company, Inc.; Robert W. Long, 
_ Associate Solicitor, J. Philip Smith, 
_ Assistant Solicitor, Madison McCul- | 


loch, Trial Attorney, for Uv. Ss. Bureau : 
of Mines, as amicus curiae, 


OPINION BY THE BOARD 
INTERIOR BOARD OF UINE 
 OPERATI ON Ss. : APPE ALS 
| : aa and eth. 3 

| Background ; | 
John. Wilson and Ronald Rune | 


mel (applicants) ‘were employed 
by Laurel ard 
Company, Inc. (Laurel Shaft) a 


Shaft Construction — 


Pennsylvania corporation. 

On Saturday, August 21, 4971, 
Laurel Shaft was. constructing . 
return air shaft for the Lancashire: 
No, 24 “B”” Seam Mine of the 


Barnes. and Tucker Company, a a 
coal operator, in northwest Penn- 
sylvania. On, that date, John Wil- 
son, as crew leader, Ronald Rum- 
mel, and three other crew members: 
were removing concrete forms near 


the bottom: of the 273-foot shaft. — 


Due to a series of conflicting: hoist 
‘signals given by Wilson and Dale: 


‘leming,. day superintendent for 
Laurel. Shaft, who was on. the sur- 


face, a form. broke lose and slight- 
Ly injured two crew members. Wil-. 
son ascended to the surface where - 
3 he argued with Fleming, telling 


him that if Fleming wanted to run 


the job from the top of. the hole, 


Wilson would go home before — 
somebody. got. hurt or killed. Flem- | 


a Valerio ‘Scarton, | 
UMWA. District 2, arrived at the 
site in response to Wilson’s Sunday 


“oie 


JOHN WILSON & RONALD RUMMEL Uv. ‘LAUREL 
| CON STRUCTION ‘COMPANY, INC. 


| mS | 


‘SHAFT 


December 48, 19 72 


- ee responded, i in substance; “Take 
_ your lunch bucket and go home.’ ” 
Wilson then left the site. 


On Sunday, August 22, Sduliuns : 


called Henry Yaskowitz, Safety 


Coordinator for the United Mine — 
_. Workers of America (UMWA),. 


District 2, and complained about 
‘Superintendent: Fleming’s danger- 
ous use of the safety signal system. 


_ Mr. Yaskowitz on the same day. 


telephoned. Federal Bureau of 


- Mines | (Bureau) Inspector ‘Ben- 
osky, and in the course of the con-- 


-versation | discussed the ‘Wilson- 
Fleming incident which had oc- 
: curred at the shaft site. 


—. On Monday, “August 93, J nn 
a. Wilson reported. on work at the 8 
adm. shift. At that time, according . 

to Wilson’s' undisputed testimony, 


John. Fleming (Dale Fleming’s 


brother and the “night walker” for 
. the company) advised Wilson that 


he, Wilson, was penalized one day’s 


— work for going home early on Sat-_ 
urday. Later that morning, Safety 


‘Yaskowitz and Mr. 
an officer of 


7 Coordinator 


phone call. Wilson told them that 


| ‘he was being penalized one day and 
ve _Tepeated — his 
—_ against the conduct of Dale Flem- — 
ing for countermanding, the, hoist 


safety 


signals. ous 
- Yaskowitz, Scarton, and Wilson 


met -with: Laurel Shaft’s— owner, 


' John Trybus, to discuss the inci- 


dent of the previous Saturday be-. 
tween Fleming and Wilson. Yasko-: 
witz infor med Trybus that he was 


4 (494-731-734 - 


: inafter, sad Be ste 


complaint — 


acting in his eee as. UMWA. -_ 

‘District Safety Coordinator (tran-. 
> script, of hearing pages 24,69, here- 
”) and that Wil- ae, 
son and Rummel were Mine Safety x 
Committeemen at that site (Tr. 35, 
70; Decision of FE Examiner, page 11, >. 
-”), The men *- 
discussed Wilson’s one-day penalty, se. 





hem mace “Dee, 





and Trybus. told Yaskowitz, Scar-_ 


: ton, and Wilson that. Wilson could - es 
go back to work on Tuesday (Tr. 22,0 
3, 70; Dec. 11). He further told _ 
’ Soastcn that he would consider Wil- aed 

‘son’s entitlement to four hours of 
pay for reporting | to work on Mon- | 

| day (Tr. 71, 294, 299, 300; Dec. Sosy 


11) Another meeting was sched- 
uled for Tuesday since Dale Flem- : - 


ing was not. present on Monday for. 
the meeting.. oe 
Wilson reported. és work at. 1 30. a 


a.m. on Tuesday, August 24. Dale — 


Fleming confronted Wilson. about rg 
8 am. nae fired him (Tr. 25, 44,. 


204). By. approximately 8:15. B Mg 
word. had spread that. Wilson. had — 


been. fired. Members of the “hoot 
owl” (or midnight) shift and the — 
day shift agreed that Wilson should 
| not have en fired, and the crews 
determined not to work until Wil- ‘ 
son was reinstated. Ron Rummel, as 

a messenger, went to Dale Piemie go 
office. to deter mine whether J ohn 
Wilson would be returned to work. - 

- Fleming’ s answer was negative. 


17The National Bitininoue: Coal ‘Wage aes 
‘Agreement: to’ which. respondent . was a sig- , 


natory provided at7,{(m): 


| “«# # 4 Unless notified not to. revere: Syke ore Wee 
men report for work at their usval starting... 
. time, they shall he entitled to four hours’ pay _ 
whether or not the operation | works. the fuil . 


four hours * * *, 


: “that Federal Bureau 
oo would be there the following morn- 
‘Ing (Wednesday) unless Wilson 


DE CISIONS. 
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Fleming then talked with: the 


OF ‘THE 


men. gathered in the dry hut.? There, | 


Rummel again raised the issue of 


-Wilson’s status. After Fleming re- 
affirmed his position, and the men 
on the day shift acknowledged that 
they would not work, Fleming told 
the men to take their conversation 
'. -elsewhere. - 
The men roved . to the entrance 
of the site and were talking there: 


when Henry Yaskowitz ‘and Val 
-. Scarton arrived. Yaskowitz _ and 
 Scarton learned of Wilson’s firing 


“and the subsequent work stoppage. 
A short time later the two union | 
Pe Officials, accompanied by John Wil- 
son, met with John Trybus and Dale 


| oo Fleming. Yaskowitz told. Trybus 
inspectors 


_.‘ was put back to work (Tr. 73). 
On Wednesday morning, August 
_ - 95, 1971, an inspection took place. 
It was attended by Yaskowitz, 
_ Francis Fisanick (the hoist opera- 
tor) and: applicants - Wilson, and 


"Rummel , together with two Federal : 
Bureau coal mine inspectors (Tr. — 
76) and Superintendent Fleming. 
Superintendent Fleming admitted 
‘to. Bureau Inspector Lewis that he > 


had been giving signals from the 


_ top of the shaft on August 21 t (Tr, . 


_ 80, 78, 122, 149). 


On Thursday, August 26, ‘Taare 
Shaft’s owner, Trybus, informed 
‘Yaskowitz by telephone that apph- 


; cant Rummel had been fired us 


ee 2 'The “dry hut” is. a. dressing room where 
’ the work crews change clothes before and 
nai after each shift (Tr. 24), 


DEPARTMENT OF THE INTERIOR 
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81) for reer a ae cane on 


Tuesday, the 24th. Yaskowitz ad- 


vised Rummel of the discharge by 


a subsequent phone call the same. 
day. Rummel contended that Henry 


Yaskowitz’ phone call was the first’ 
time he knew ou being fired (Tr. | 


181). 


Sapequsnts a, emeeins was 
brought by John Wilson and Ron- 


ald Rummel under section 110(b)* 


of the Federal Coal Mine Health 


and Safety Act of-1969,* for rein- 


statement to smiley iene with Lau- 


rel Shaft Construction Company, 
Inc., with back pay and costs. A. 


hearing was held before the Hear-. 
ing Examiner, and a decision was 
issued on April 19, 1972, granting 


reinstatement to both applicants 
and ordering» payment” of back 
wages and costs. 


A Notice of Aspen was timely 


filed by Laurel Shaft, and on June — 
T, 1972, it filed “Obj ections” to the 


Eixaminer’s decision, summarized as 


follows: (1) Laurel Shaft was ae - 


3 Section 110(b) provides : “(4)” ‘No person - 


shall discharge or in any other way discrimi- 
nate against or cause. to be discharged. or 
discriminated ‘against any miner or any au- 
thorized representative of miners by reason of 
the fact that such miner or representative 
_{A) has notified the Secretary or his author- 
ized representative of any alleged violation . 

or danger, (B) has filed, instituted, or caused . 


to be filed or instituted any proceeding under 
this Act, or (C) bas testified or is about to 
testify in any proceeding resulting from the 
administration or enforcement (Of. the pro- 


: visions of this Act. 


“(2) Any miner or a vepvesentacive of 
miners ‘who believes that he has been dis- 
charged or otherwise discriminated against by 
any person in violation of paragraph (1) of 


this subsection may, within thirty days after 
such violation occurs, apply to the Secretary — 
‘for a review of such. alleged discharge or” 


discrimination. * oe? 


 £P.L, 91-173; 83 Stat. 742-804, 80 U.S.C. 
§§ 801-960 (1970). 
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lane “operator” of a rile mine; (2) 


notification of.a miner’ "g union dis- 


trict safety coordinator of an al- 
leged safety violation does not con- 


‘stitute notification to. the Secretary 


_,or his authorized representative; 


_ and (8) Laurel Shaft did not dis-. 
charge applicants John Wilson or | 
Ronald Rummel for ee a 


safety violation. 


Applicant’s brief was timely filed 
and set forth the following conten- 


tions: (1) Laurel Shaft is subject to 


-the jurisdiction of the Act; (2) 


| _ complaint to a UMWA safety coor- 


dinator is equivalent to a report to 
the Secretary under section 110(b) 
of the Act; and (3) applicants Wil- 
son and Rummel were discharged 
in violation of section oy) (1) 
(A) of the Act. 
7 ' The U.S. Bureau of Mines sabnait- 
ca its brief as amicus curiae, urg- 
ing that the Hearing Examiner 
~ properly ruled that Laurel. Shaft 
was an “operator” 


-3(d) of the Act. 


‘Oral argument was held bBiots | 


‘ ‘the Board on July 20, 197 2. 
I ssues Presented for Remew 


i 


- Whether the Laurel Shaft Con- 


struction Company, Inc., is an “op- 


erator” within the definition set — 


forth in section 3(d) of the Act. 


| Whether applicants, Wilson and 
Rummel, sustained their burden of 
proving a violation on the part of 


under section 


Laurel Shaft of seotion n10 0b) a es 


(A) ‘of the Act. 


“Whether the ‘oll owing ‘Cotelu: = 


‘sion of Law No. 3m the Examiner’ Ss. 
decision properly states the law: ee 


An employer’s discrimination | ‘agaitist 


-a coal miner because the miner has noti- £ 


fied his Union District Safety Coordina= ° 


‘tor of an alleged safety violation or. dan- | 


ger at the mine is a violation of section e 
110(b) (1) (A) of the Act. - 
Is ee Shaft a an onenaes un . 
der section 3(d) of the Act? 
Section 3(d) of the Act. defines, 
“operator” as follows: : : : 


“TOIperator”. means any owner, lessee, | 
or other person who operates, controls; oe . 


supervises ‘a coal mine; 


Section : (h) of the Act defines : 


“coal mine’ 7 as follows : 


“CCl oal mine” means an area of a 
and all structures, facilities, machinery, - 
tools, equipment, shafts, slopes, tunnels, — 
excavations, and other property, real or” 
personal, placed upon, under, or. above. ; 
the surface of such land by any. person, 
used in, ov fo be used in, or resulting from, 
the work of extracting im such area itu 
minous coal, lignite, or anthracite from . 


its natural deposits in the earth by any 
_. means or method, and the work of pre-* 
paring the coal so extracted, and includes ° 
_-eustom coal preparation facilities ; ce 


ics added). . 
We find the fallowing tacks, 


| clearly established ; in the record, to. 
be determinative that Laurel Shaft | 


1s an operator subject to the Act: 
(1) Laurel Shaft was performing a: 
contract with the owner of a coal 
mining enterprise, the Barnes and 
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Pucker: Company, , to sink ae , rebum a 


air ventilation shaft to be used i in 
the extraction of bituminous coal 
'. for the Lancashire No. 24 “B” Seam 
_ Mine in northwest Pennsylvania; 
- (2) Laurel Shaft maintained the 


: entire; exclusive, and independent _ 


* responsibility and control over the 
~ Shaft; (8)- Laurel Shaft hired 
| uomibels - of “the. 


exercised exclusive supervision ancl 


control over their work; and (4)_ 


~ Laurel Shaft. was signatory to the 
- National.. Bituminous Coal Wage 
- Agreement and the Construction 
~ Work Addendum thereto covering 
gh construction. of mine and mine- 


- telated facilities, including the sink-. 
See. Examiner’s 
decision, Centennial Development 

- Go., Docket No. NORT 71-9 (No- 


ing. of shafts. 


vember 96,1971). 


We note that this: ean is 


ee pursuant to section 110(b) 


oe (1) of the Act which subjects to its . 


- sanctions any “person” 5 and does 


not mention. the term “operator.” — 


Therefore, we find and conclude 
that at. all. times. relevant to this 


sy proceeding, . the respondent was a 
. “person” as well as an “operator” es 
. and subject to the respective juris- 


i dictions of the. Examiner and this 
- Board for the purpose of ad) udicat- 


ing the alleged violation of section 


HO) (2) (A) of the Act. 


7G Section &(f) of ‘the Act: states, ue * * ‘ner- 
‘son’: means any individual, partnership, as- 
- sociation, corporation, firm, subsidiary of a 
. corporation, or other organization; * * *,” 


DEPARTMENT OF THE INTERIOR fa 


| bers ¢ International 
Union, United Mine Workers of — 
America, to construct the shaft and 


oan Pee 


179 LD. 


_ Did Applicants sustain their burden 
of proving a violation of section. 


_110(b) (£) (A) of the Act? 


‘We have previously held that the = 
jurisdiction: of the Secretary under: | 


section 110(b) of the Act is limited. . - 
and that this section may not. ~ 
“e * * be broadened to provide relief 


for all unfair or unj just labor prac-: 


tices *.* *. Munsey v. Snutiy Baker 
Coal Co., Ine, 1 IBMA 144, 158 
(19%2). We held in that case, to: 
prove a-violation of section 110(b) 
-(1) (A) of the Act, it must be es- 


tablished that a miner was. dis- 


charged and that such discharge — 
.was motivated by reason of a re- .— 
port. made or- instigated by the. 
miner to: the Secretary or his au- 
thorized representative of an al- 
leged violation or danger in a coal aad 
mine. We also stated that the miner _ 


need not personally make the re- 
port directly to the. Secretary or tor 
his authorized representative, pro-- 
vided, the miner instigates or pro- 


vides ihe initial impetus for the re-. | 
| quired report, and provided, he ine 


tends that the report ultimately will 


be made. on his behalf to the Secre- 


tary or his: authorized representa~_ E : 


| tive. 


In ut unsey the Wvaminee seanied 


: the application of the miners for re--. 
instatement to. employment and 
back wages. We reversed the Exam-. 


iner on two principal grounds : first, 
that applicants failed to prove that. 


the operator had knowledge of any oa | 
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4 enone to the. ‘Séoroaty or his ail: 


thorized -représentatives - 
could have motivated the discharge; 


~ and sécond, the evidence established. 
_ that, assuming a discharge, it was 
a motivated by. the refusal of the ap- 
plicants to work and not by. any pro-- 
a ‘tected reporting Beaty, on their. 
part : 
The facts setalished oe are ak 
7 ferent. In this case there is sufficient. 


| evidence to support the following 


findings of fact: (1) that applicant | 
-. Wilsori was discharged Tuesday, 


August 24, 1971, and applicant 


: ‘Rummel was discharged on Thurs- 


day, August 26, 1971; (2) that on 
Sunday, ‘August 29, : 1971, “Wilson, 


in good faith, initiated the reporting 
process by reporting to Henry Yas-— 
kowitz, the Union Safety Coordi- 
_ nator, the alleged. danger involved 
in the Saturday incident, who in 
turn reported the incident to a Bu- - 
_- reat coal mine inspector, an author-— 
--azed representative of the Secretary; 
(8) that Laurel Shaft was advised — 


7 of the functions and duties of the 


reau for transmitting miners’ safety 


present in his capacity as a Union 


Safety Coordinator, (b) that un- 
safe conditions were involved at the 
project in the Saturday incident 
(Tr. 7071), and (c) that both Wil- _ 
son and Rummel were mine safety 


which 7 


. eqnimn iiigenienl re the oun” 
project; (5) that a spot inspection, 

in fact, occurred at the shaft on. ~ 
| Wednesday. August 25, 1971, at 
which time both Wilson and Rum-. . 
mel accompanied the Federal ana 


spectors. | | 

Tn. the absence of plaudible-. or. 
éredible evidence on the part of the’ | 
operator establishing reasons, other ~ 
than as alleged, for the discharges ae 


of the applicants, from the forego- ‘ 


ing findings of fact and all the cir-— 


— cumstances apparent in the record, 


it is inferred: (1) that Wilson in: ~ 
stigated a report to‘the Secretary’s _ 
authorized representatives on .be-_ 

half of himself, Rummel, and other _ 

members of his crew. ho were ex: | 
posed to the alleged danger on Sat- >. 
urday, August 21,1971; and (2) 


that the monyaGon for the digs” 


charges of Wilson and Rummel was . 


the instigation of the report by Wil- | 
son and the belief by the operator 7 


that Rummel acted in concert with. 
Wilson in instigating such. report, 


since both were Mine Safety Com- - 
~ ‘Union Safety Coordinator (Tr. 65), 


including that of acting as liaison — 
_ between the coal miners and the Bu- 


mitteemen and accompanied the im- 
spectors on the aforesaid inspection, io 
and both were involved in the inci- — 


2. ty dent of Saturday, August 21, 1971.6 

~-complaimts to the Bureau; (4) that 

_ Yaskowitz, Wilson, and ‘Scarton 
met with Trybus on Monday, Au- 
gust 23, 1971, and advised himof the 

following: (2) that Yaskowitz was 


Therefore, we hold and epnélude a 


that the applicants have met their — 
burden of proof in establishing'a vi-. 


olation of section 110(b) (1) (A). of 
the Act. As we discussed in Munsey, 


‘supra at eg proof of a. & viclstion:: 


&In the: aunsey: ease, supra at 161, we aad ~ 


_ that motivation for discharge and knowledge — 
_ by the operator may frequently be proved only. : 


by inference, Since evidence of: motive . and - 


knowledge often. will be confined to the mind i” 
-of the operator. | 
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- of séetion 110(b) (1) often inust be. ; 
= based upon . inferences properly | 
_ drawn from established. facts of © 


record. Therefore, we stress that the 
-. parties in all section 110(b) cases 
. must present. convincing evidence as 
~ to the circumstances: surrounding 
- the discharge or discrimination, and 


. Administrative Law Judges must. 


¢learly state the reasons for all find- 
Ings of fact, and especially findings 
- on credibility. 


: Credibility of. Witnesse—Injor ; 


ENCES 


: The. deciding ee in ‘alin 
~ our conclusion. is the lack of: cred- 
"ibility of the testimony of Laurel 


_ Shaft’s two witnesses, Fleming and 
- Trybus. Our review of the record 


_ ‘shows this testimony to be internal- 
ly inconsistent, contradictory, and 
in direct conflict with the testimony : 
of applicants’ witnesses. Although 
the Examiner alluded to a finding 
of lack of credibility with respect 


to Laurel Shaft’s testimony regard- 


ing the discharge of applicant — 
Rummel, " he made no general find- 


ing of lack of credibility. In nu- 


merous other findings of fact, how- 


ever, he did reject the testimony of 
the Laurel Shaft witnesses.’ 


- We find the testimony of ‘Laurel 7 


Shaft’s witnesses in large part to 


be incapable of belief because of its 


humerous inconsistencies and con- 


_ 9 See Finding of Fact 57, Dec. at 14, 
- §S8ee Purther Findings ; 58-64, ‘Dee. i 
; 14-15, , . 
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i anisions disclosed be the record? 


On the other hand, we find the testi- 


mony presented by the applicants to — 


be substantially consistent, uncon- 


tradictory, and credible when ex-. 


amining all of the facts leading up 
to the discharge. We think the in- 


ferences we draw from the facts of 


record, insofar as we can under-_ 
stand the record, are warranted in. 


this case and in keeping with our 


holding in Munsey. 
“tir 


Does the Language of Conclusion of “3: 


Law No. 3 wn the Decision below as 
Properly State the Law? 


‘Laurel Shait objects to the Exam- 
iner’s Conclusion of Law No. 35 | 
which reads as follows: 


An employer’ Ss discrimination sete & 
coal miner because the miner has notified 


his Union District Safety Coordinator of 


an alleged Safety violation or danger at 


the mine is a violation of section 110. 


_ (b) (1) (A) of the Act. 


We sustain the obj ection’ to this : 
conclusion of law. Section 110(b) 


(1)(A) of the Act does not: protect — 
‘miners from discharge for notifying 


a union safety coordinator of. an 
alleged violation or danger. The 
union safety coordinator, unlike the. 
Secretary or his authorized repre- 
sentative, has no legal or statutory - 
duty to enforce compliance with the 

*For example, Fleming, the superintendent, 
testified that applicants incited a strike and 


interfered with blasting operations in pro- 
test of Wilson’s discharge, which to the appli- 


‘cants’ knowledge had not yet occurred. (Tr. - 


201-04.) See generally Tr, 169-268. 
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‘ROSIER 


BOQ 


December 20, 1972 — 


Act. For. this reason, we stated ‘in 
| Munsey, supra at 154, reporting to a_ 
union safety coordinator, standing . 
alone, is not enough. The evidence 
must show that a.report was made 


or was intended to be made to the » 


Secretary or his authorized repre- 
sentative. By extending the statu- 
tory provision in his. conelusion of 
law, the Examiner went beyond the 
_ scope of the statute and erred. 
Although we hold that Conelu- 


_ sion of Law No. 3 misstates the law, — 


the error does not vitiate the result. 
of the Examimer’s decision award- 
ing reinstatement and back pay. 
ORDER. 


- . WHEREF ORE, pursuant to the 
_. authority delegated to the Board of. 
Mine Operations Appeals by the 
Secretary of the Interior (43 CFR 


4.1(4)), IT IS HEREBY OR... 


_ DERED that.the Examiner’s deci- 

_. sion and order. of April 19, 1972, IS 

AFFIRMED and the application 
| IS GRANTED. | 


C. EK. Roerrs, JR. ,o hairman. 
aa Davy Doane, Me ember, - 
Janes M. Day, Ba Officio u ember. 


“UNTTED STATES: 
ve. 
HUMBOLDT PLACER MINING 
. COMPANY — 
and 
DEL DE ROSIER 


8 IBIA 07” 
- Decided: Deine £0, 1972 


Appeal from decision (California Con- : 
test 10-747) of the Office of Appeals. 


ability. 


and Hearings, Suee of Land. Nan- ae 3 
agement, holding ce claims null ee 


and void. . 


"Affirmed. 


Mining Claims; Discovery; Market. ; i 


ability—Mining Claims: Common 


Varieties of Minerals: ‘Generally— _ 


Mining Claims; Placer Claims — 


To satisfy the requirements for discovery . - i 
on. a placer mining claim located for =~ 
common varieties of sand and gravel be. | 


fore July 23, 1955, it must be shown that 


the materials. within the limits. of. the |. oe 
claim, by reason of accessibility, bona. ~ 


fides in development, “proximity ‘to 


market, existence'of present demand,-and. 2 es 
other factors, could have been extracted, -- 
removed, and marketed at a profit as Op 3, 3 
_ that date. = 


Mining ‘Claims: Discovery: : “Market: : = : ‘. 


The Government may raise a presump- 


tion that the material on mining claims _ _ 


could not be extracted and marketed at. 
a profit by introducing evidence that the 


claimant has done came tO develop ae rare : 


claim. | 
Mining ‘Claims: 
Claims: Discovery: Generally 


- Government mineral examiners: ‘have no 7. 
- affirmative duty to search for indications ae 
of a discovery ona mining claim; nor do. 
they haye a duty to go beyond examining ~:~ 
- the discovery points of a claimant. Their 
- function is to examine the discovery. = 
points made available by a claimant and © 
to verify, if Rose bie the davies dis: eae 


covery. 


‘Rules of Practice: Appeals: en Y : ‘ | 
Proof—Contests and Protests; ‘ Gen- ohare 


erally 


‘Where the Government has made. a prima. oe 

_ facie showing of a lack of discovery, the 
burden of producing preponderating ~~ 
evidence of the existence of a. valuable va 


Contests Mining a 7 


"mineral deposit sufficient to support a 


discovery is upon claimant. 


| Rules of Practice Evidence 


| ; i‘ The weight and credibility of: rashes 


- are Inatters properly considered by an 


Administrative Law Judge in the first 
instance. His findings, when in accord ~ 
with the preponderance of the substantial 

2 ae and probative evidence adduced, will met 
be disturbed. | | | 


no APPEARANCES: ‘William B. ae 
.  Esq., Portland, Oregon, for the appel- 


~ lants; Charles F. Lawrence, Esq., Office 


— of the General Counsel, Department of 


Agriculture, San Francisco, California; 
Barton J. Stanley, Esq., Office of the 


-. Solicitor, Department of the Interior, 


| : Sacramento, California, 


OPINION BY MR. PISHMAN- 


INTERIOR BOARD OF LAND 
APPEALS | 


~The Humboldt Placer Mining - : 
- States Supreme Court in Best v. 


‘Company and Del De Rosier have 
appealed from a decision dated 


June 9, 1970, rendered by the Office 


‘of Appeals oma Hearings, Bureau 
ef Land Management, hereinafter 
termed the “Bureau decision.” That 
decision affirmed a decision of a 
Hearing Examiner ? dated March 6, 
_ 1969, which declared the placer min- 


Ing ee Im issue null and void 


for lack of a discovery of a valuable 


_. mineral deposit on any of the claims. | 
The Humboldt ‘Placer Mining © 
' -Company isa. corporation which | 
a was ce in 1896. AD of its: 


a d'The United States Civil sateieds Commis- 
pion has changed the title ‘Hearing. Ex. 


-  aminer’. to “Administrative Law Judge.” 37° 
UVR. 16787 (August 17, 1972). Hereinafter . 
‘that official will be referred & as the “J bdee :. 
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: mining claims in issue were cal ae. 
~ prior to 1990. On November 19, 1954, gon 
Humboldt filed a patent application 
for the claims 1 in issue. On June 27, 

1957, the United States commenced — 

an action in the District Court to 


condemn certain property which in- — | 


cluded the land embraced within the - 


claims in order to construct the 
Trinity River Dam and Reservoir. 
After obtaining a writ of possession 


in. the District Court, the United 
States, on May 15, 1958, instituted 
a contest proceeding ‘in the local — 


Land: Office of the Bureau seeking 
an administrative determination of 
the validity of the unpatented min- 
ing claims. Humboldt thereupon 
brought suit to enjoin. the adminis- 
trative proceedings, contending that 
the proper jurisdiction to determine 
the validity of the claims-was in the © 
courts. The issue of jurisdiction was 
ultimately decided by the United | 


Humboldt Placer Mining Company, 
871 U.S. 334 (1963), in which it was 
held that the issue of the validity of 
the claims was to be resolved by the 


Department of Interior. In the in- 


terim, contestees prosecuted an ap- 
peal to the Secretary of the Interior 
from a decision rejecting their an- . 


- swer to an amended complaint, and . 
denying their motion to dismiss the © 
‘complaint. The Secretary reinstated 
the contest. proceedings by decision, — 


United States v. Humboldt Placer’ , 
Mining © Company and Del De oa 
fosier, A-B0055. (Supp-) (Decem- 


' ber 16, 1964). 


The contestant, the United Staves < 
filed a second amended complaint — 
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ing. 
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on “July 20, 1966, along in- pat 
as follows: ee 


a Me There is ee aiacioaed lias the 

boundaries of the mining claims mineral — 
materials of a variety subject to the min- - 
ing laws, sufficient. in quantity, quality, - 


£ and value to: constitute a discovery, 


Db. The land embraced within the claim 


-- or claims is noumineral in character, 
-¢ With respect to the public lands in 


. each and ail of the mining claims iden-- 

tified in Paragraph III of this Second 
Amended Complaint; contestant charges. 
separately and: collectively that. each 10- 


acre legal. subdivision or part thereof is 


nonmineral in. character and therefore - 


: should be excluded from the respective 
alleg ed mining. claims. 


d. The Cademartori placer claim, as 


. described i in the location notice; embraces 
incontiguous tracts of land, and is there- 
fore contrary to law. ~ as 
Contestees answered fies seat 
amended complaint generally deny- 
the allegations © 


sd counsel at the hearing. 


the Trinity River, in Trinity. Coun- 
ty, California, upstream from the 


recently constructed Trinity Dam. 


The most significant geological 


characteristic in the area is the 
Weaverville Formation with a re- 
ported depth where greatest of over 


800 feet.-It is an old tertiary river 


_. channel which has been bisected by 
_ streams and has been preserved by 
the relative uplifting of the older 
hard and resi istant sediments around - 
it. The tertiary gravels are uncon- 7 


- contained 
therein. A hearing was held on No-- 
vember 28, 29, 30, and December 1, 
1967, and on J; anuary 8 and 9, 1968. . 
All parties were represented by 


‘aclidated: deeply qeaineed ao _ 


~ colored ae oravels rea leing from: ae 


voleanic activity and. reworking, ies 
and which are estimated to be ap- > 
proximately 35 million years old. 


The claims also expose some recent. 


and present stream gravel, andsome _ 


ultramafic and granitic * intrusive 


7 rocks. The bedrock series in the area. - - 
are the Bragdon Formation (Mis-_ 


sissippian), Copley. “Creare tone : & 


(Devonian), and Salmon Schist. | 


The principal issue on this appeal ae 


‘is whether the evidence presented at. _ 


the hearing established a discovery 
of a valuable mineral deposit on any = 


of the claims within the meaning — 
of 30 U.S.C. $22. (1970). Appel- 
lants assert that the evidence sup-- 
ports such a discovery with. respect’ 

to both gold and gravel on each: : 
claim. | 


A discovery exists ghee’ min- 


erals have been found and the evi- 
dence is of such a character that a 
person. of ordinary prudence would: ~ 
be justified in the further expendi- : 


| ture of his labor and. means, with 
The contested. claims are located — 


on the south side of Stuart Fork of 


a reasonable prospect of success in 


_ developing a valuable mine * * #7 _ 
Castle v. Womble, 19 L.D. 455, ABT | 


(1894) ; see United States v. ves, 


mam, 890 U.S. 599 (1968). 


In applying this rule to the pres- ~ ae 
ent case, we are of the opinion that. | 


the preponderance of the crédible- . 
evidence fails to support a discov- .. 
ery on any of the claims. Six quali- 


fied geologists and engineers testi: _ 


fied for appellee. None was called 
by appellants, and only one geolo- i. 
gist testified on behalf of Archibald, ae 


a party permitted to intervene j in the: - : 


aie 
ieadng) The assay aes used 


: . for the. geologist called by Arehi- 
ns bald w were >not explained. 


_ GRAVEL 


- Common varieties of sand and 


. caravel were withdrawn from. loca-. 
~~ tion under the mining laws on July © 


_ 28, 1955. See 30 U.S.C. sec. 611 
oo (197 0). Consequently, to satisfy the 


oe. requirements for discovery on a 
placer: mining claim located for 


- gommon varieties of sand and gravel 


before. July. 93, 1955, it must be 
~ shown that the. inten a within the 
-.. limits of the claim, by reason of 


_ accessibility, bona fides in develop- 
ment, proximity to market, exist- 
ence of present demand, and other 
factors, could have been extracted, 
. removed, and marketed at a profit 
as of proximity to market, existence 


: of present demand, and other fac- 
-. tors, could have been extracted, re- 


2 ‘moved, and marketed at a profit as 


- of that. date. United States v. Cole- 


: mon, supra; Foster v. Seaton, 271 
F.2d 886 (D.C. Cir. 1959) ; Barrows 


yy. Hichel, 447 F2d 80 (9th Cir. 


eed OTL) United States v. Isbell Con- 
. struction Co., 4 IBLA 205, 78 LD. 


oe (1971). 


While the record discloses that 


oe ey was an abundant commodity 
on the claims (Tr. 250, 344, 957), 


_ there is no evidence of any salenae 


gravel from the deposits. George 
>. W. Nielsen,.a mining engineer em- 


ee ployed by the purest of — oe 


. ‘23. O. “Archibald was allowed to intervene 


Bae ‘at the hearing and assert an interest in some 
of the claims under a lease agreement. How- - 
-- @yer, he did not appeal. and. is 10 longer a 


- a party to the aaa 
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on said called by appellee, tes- rer 


tified that at no time has the Weav- | 


erville Formation been mined.and = 
processed for the production ofsand 
and gravel (Tr. 960). He further 
testified that the Weaverville For- 
‘mation, because of weathering, 1S es oy 
generally too dirty and too soft to 


make concrete aggregate,althoughit — 
could be used for sub-base and fill 
material (Tr. 961). Robert Middle-— 


ton, a mining engineer called by ap- 


pellee, testified that he examined the 


claims (Tr. 292), and further testi- 
fied that no aggregate has been pro- — 


duced from the claims, and that — 


there was no evidence on die ground | 
of any removal (Tr. 354). | 


This evidence’ was sufficient to. 
establish a prima facie case that the 
gravel on the claims could not have — 


been marketed at a profit prior to — | 


July 23, 1955. As stated in United — 


States v. H. A. Barrows and Esther | 7 : 


Barrows, 76 LD. 299, 306 (1969) : 


is [While the fact that no sale had > 
been made.at the critical time is not con- © 
trolling in itself, the fact that nothing is — 


done toward the development of a claim | 
after its location may raise a presumption | 
that the market. value of the minerals 
found therein was not sufficient to justify 
the expenditure required to extract and | 

market them. (Citing. cases) 7 


Where, as in the present ¢ case, the 


Government has made a prima facie 
showing of a lack of a discovery, the 


burden of producing preponderat- 
jing evidence of the existence of a . 


_yaluable mineral deposit. sufficient 


to support a discovery isupon claim- _ 
ants. Foster v. Seaton, supra; 


United States v. Wayne Winters 
d/b/a Piedras Del Sol Mining Com- 


78. I. Lt a 


Pa 7091. 


= UNITED STATES. v. HUMBOLDT PLACER MINING COMPANY” 
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a 


December 20, (L972. 


| a 2 IBLA 320, 18. LD. 193 


— (1971). 


Inan att aie to meet or ebuedens 


| appellants called. James R. Miller, 


a marketing consultant, to testify. 


He expressed an opinion that gravel 
could have been mined from the 
claims and removed and disposed of 


at a profit prior to July 23, 1955 


ed bier) 21). However, there is no evi- 


dence in the record that Miller was 
sn the ‘Trinity County Area in or 
‘prior to 1955. nor was his testimony 


based upon. personal knowledge. Cf. 
Verrue v. United States, 457 F.2d 


; 1202, (9th Cir. 1972). He admitted 
_ that he did not examine the sand 
and gravel on the claims (Tr. 693, 


 %34) and it is: apparent from the 
7 record. that his opinion was based 


upon conversations with other per- 


- sons who were not called to testify 


(Tr. 694,.7 35) and literature which | 
he studied on the market potential _ 
of sand and gravel generally in the | 
State of California and the United 

me States. Moreover, Miller qualified g 
his opinion by conditioning it on the | 
ability to commercially produce © 
gold (T.R. 719,721), and stated that — 


| he was “not prepared to say whether 
the amount of gold that’s been evi- 


~ denced would be a commercial oper- 


ation” (Tr. 721). 


In expressing his ani Miller : 


- failed to articulate whether he was 
referring to gravels of the type 


_ which can. only be used for fill and — 
_ similar uses, or whether he was re- 
. ferring to gravels of the type which © 


could be used to make concrete ag- 
-gregate. The distinction is crucial. 


Naeenale: on a , mining lain = : 


and gravel which can only be used. - 
for fill purposes, or for other com- | 
parable purposes cannot be consid- - 


ered since such materials have never 


‘been locatable under. the mining © 
laws. See United States v. E. A. 
Barrows and Esther Barrows, su- 
pra, and cases cited therein. - 


Appellants, in our. view, failed to. 
overcome the prima facie case’ estab-: | 


lished by the Government. Their. 


evidence was too vague and incon- - 
clusive to establish. that. locatable 


gravels. from the claims in issue. 


could have been extracted and. mar- : | 


_keted at a profit prior to July. 23, 


1955. “Moreover, appellants. have 
failed to establish by substantial and © 
probative evidence the existence of - 
a demand for the gravel as of that: 
date from these claims. United: 
States v. William A. McCall, Sr.,. 
et al. 2 TBLA 64, 78 I. D. m1 aie “ 


GOLD. 


Mining engineers and jilece . 


conducted, on behalf of the contest- |. 


ant, a comprehensive mineral ex- 
amination on the claims from 1957 
to 1961. Samples were taken in ac- | 
cordance with accepted standard - 


procedures by excavating churn 
drill holes, auger holes, surface: 


channels, pits, and trenches. The 


samples were taken at points. se-— 


lected by contestant’s engineers and 


at points which contestees had indi- | 
~ cated in their patent application the | 
: existence of significant mineral val- . 


ues. The samples were assayed in 


accordance with accepted: standard: : 


74 
Ae following data with respect to each 
~ claim: see | 4 

‘ 7 Ubiah Placer Mi ining Claim 


 -Dhree. of seven channel and trench 
samples taken from this claim. contained. 


"no gold values. (Contestant’s Exhibit Q). 
The remaining. four samples. contained 


7 gold’ values ranging from 07 6 to 5.65 cents © 


per cubic yard. An auger hole drilled toa 


depth of 25 feet revealed gold values ae 
| | 142 cents per. cubic yard. 


as Covelo Placer Mining Claim 


rs Three ‘of nine channel and trench sam- 
ples taken from this claim revealed no 


gold values (Contestant’s Exhibit P). The | 
. Yemaining six samples’ contained gold | 
values ranging from. .192 to 1.40 cents per 
— eubie yard. An auger hole 25 feet in depth | 

revealed gold’ values of 045 cents “per : 


a cubic yard. 


7 Humboldt Placer Mining Claim 


“Three channel samples were taken from 
this claim. Two of the samples contained 
no gold (Contestant’s 


auger. hole. drilled to a depth of 46 feet 


. revealed gold values of .071 cents per 
~-eubie yard. The auger hole was put down. 
ona depositional contact of the Weaver- | 


ville Formation ‘on: the Bragdon. 


: White Placer Mining Claim a 
Three channel samples taken from pres- 


ent stream gravels on this claim con- 


tained gold values ranging from .197 to . 
-688 cents per public yard (Contestant’s 


: Exhibit R). Tivo auger holes, drilled to 


- per cubic yard. 


Pannery Placer Mining Claim 


The contestant took four samples from 
‘this claim. (Contestant’s Exhibit J). A 
x channel. sample taken from the exposed. 
Weaverville Formation contained .576 
- cents gold per cubic yard. An auger hole, 
21.8 feet. deep, revealed no gold -values.. 
Tivo churn drill holes, each 45 feet deep, - 
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Exhibit O). The | 
i: third channel. sample contained gold . 
sail values. of .549 cents per cubie ‘yard. An - 


; eegedied gold ales of 1. 13 cents. and 


| .157 cents per cubic yard, 


| Burnet Placer Mining Claim - = 


Five of the sixteen samples taken from 


this claim-contained no gold, Six samples oie 
ranged from .3 to 1.1 cents per cubic yard, | 
A sample from a channel cut ona slope. ~~ 


along a. road had a value of: 8&3 cents” 


per cubic yard. Four sample shafts were - 
put down in recent gravels. along Slate ~ 


Creek which runs’ northeasterly, through 


the claim. A sample from a. ‘shaft. 2.8 | 
feet. to bedrock in sec. 3 showed ‘a cubic | 
yard value of 17.4 cents..In see. 2, a shaft. 

showed the following» values per cubic 


yard : the top 3.2 feet, 1.4 cents; the next 


4.7 feet, 42.8 cents; and the last foot in _ 


cemented Weaverville bedrock, 2.1: cents, 
In a third shaft the values per cubic yard 
were: the first 6 feet, 0.5 cents: the next — 
1.2 feet,. 49 cents; and the last foot in. - 


: cemented bedrock, 2.1 cents. The sample — 
from the fourth. test. shaft went down. 3.4 oa 
feet. through to cemented bedrock and  -———— 


had a value -of 67 cents per cubic yard. | 
(Contestant’s Hxhibits D | D-D, E-E.) 


Last Chance Placer Mining Claim ~~ 


The contestant took 21 samples from: 4, 
Exhibit. L), 


this claim (Contestant’s | 
eight surface samples, twelve from churn 


drill holes ranging from 36 to 100 feet in 
| depth, and one from an auger hole 42 
. feet in depth. The surface samples con- 
tained. gold values ranging from .224 to ~ 
8.80 cents per cubic yard. The churn drill. _ 


holes and auger hole revealed gold values 
ranging from .034 to 1. 22 cents per cubic 


yard. Drill hole number 6, located be 
| - tween Humboldt holes number 13 and 14, . 

depths of 17 and 7. feet, revealed respec- As | 
. tive gold values of 049 and. - atee ceuts : 


drill hole number 7 located on the other 
side of. Humboldt hole number 13, and. 


— drill hole number. 8 located on the other 
side of Humboldt hole number 14, re- 
vealed gold values ranging from 0'to .156 _ 
cents per cubic yard. In each instance, 
holes were put. down within five feet of y 


the Humboldt hole, 


Lewis Placer Mining Claim 
- Twelve channel samples ‘taken ‘from 
this claim contained gold values rang- 
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| ing from: 02 ‘os ta: 49° cents per. cubic 
The © 


yard ( Contestant’s Exhibit N). 
sample showing the highest. value and 


the second sample. containing 6.21 cents — 
‘gold. per cubic yard were taken from 
limited occurrences. of present stream 
gravels. A sample of the present Stuart 


- Fork gravels contained gold values of 
1. 21 cents -per cubic yard. 


; Enough Placer Mining Claim 


Eighteen surface samples taken ‘from. 
this claim contained gold values rang- 


: ing from .052 to 90.58 cents per cubic 
‘yard 


gully bottom. The nine samples con- 
tained gold values ranging from 6.71 


| cents to 90.58 cents per cubic yard, with © 
_. an average value of 33.93 cents per cubic © 
yard. . According ‘to the exhibit, Bae! 8 Fa 


- would be a physical impossibility. to have 
more than 1,200 cubic. yards at this value 


in this gully. The gully is mined out 


“from this point downstream.” An auger 


“hole 47 feet. deep revealed’ ‘gold values of | 


-362 cents per cubic yard. 


. Faurrell ‘Placer Mining Claim 


‘The Faurrell claim embraces two in 
contiguous tracts, Two channel Samples 
taken from the east, tract contained gold | 


-values of 1.04 cents aud 1.56 cents per 


cubic yard. There was no evidence of 
| prospecting on the west tract. Three 
- channel samples cut from exposures on 
_. the’ west. tract contained no significant 
-(Contestant’s Exhibit U.) 
The concentrates of a number of sam- 
_ ples. were submitted for fire assay: (Con- 
~ testant’s. Hxhibit G). The: sample show- 


gold values. 


ing the greatest value, $683.20 per ton of 


- concentrate, had a 15,900 to 1 ratio. of 
concentration. The value of. the black 


Sand ‘concentrate reflected. the similar 
- inconsequential values when related 


<back to the value of the black sand per 


cubic yard of eravel 2 and elay.. 


(Contestant’s Exhibit M). The 
-. gold value shown in nine of those sam- 
- ples was 1.64 cents, or less, per cubic » 
yard. Sample number 8-1 is composed | 
__ of nine samples taken from recent gravel, — 


- channel 


Tannery Wi 0. 2 Placer Mining Claim 


Twenty-five. channel and trench. sam: a 
ples, taken. from present” and recent 


stream gravels, contained | gold values” pe 
ranging from .132 cents to 22.82 cents 7 


per cubic yard (Contestant’s Exhibit F).. - 
A churn drill hole, 35 feet in depth,” ‘Te. 


vealed gold values of 4. 26. cents per cubic ede : 
yard. Two auger holes, 24 and: 25 feet 
‘in ‘depth, revealed respective gold values’ 


of .076 and .308 cents per cubic yard. —_ 


J ackson Piacer Mining Claim 


' Hight samples. taken from. this. claim ee 
showed gold values ranging from 0.5 to © . 
34.8 cents per cubic yard, The next high- 
est value was 8.5 cents per cubic yard. 
The highest value came from a test shaft. 


put down by the mineral examiner in Te. . 
cent gravels of Slate Creek. (Contestant’s am 


Exhibit D-D, E-E. 


Cademartori Placer Mining Claim . tig 


The claim embraced two incontiguous  — 
tracts. One of the tracts was abandoned. . 


by contestees at the hearing. In the re- 
tained portion of the claim three samples 


have been taken. A channel cut in an’: — 
eight-foot bank of, weathered Weayer- 
ville Formation contained gold values of 
8 cents per cubic yard. A pit sample from. 
-a gully in Irish Gulch revealed gold : a 
values of 1.2 cents per cubic yard. A | 
an old ditch — 
‘showed nil (Contestant’s Exhibits D-D 
‘and Hi-H, Tr. 460-461 and 470-471). eae 
The average gold values on the radi 2 


Sample along 


turbed Weaverville . Formation which 
was exposed on ‘the claims was .276 cents. 
per cubic yard. The material. exposed in. 


the slopes and washes had an average _ 
gold value of 1.863 cents per cubic yard. ae 
The gully samples averaged 2.56 cents 


per cubie yard, and.the recent stream 


gravels averaged 8.72 cents per. cubic "aus! 
yard. — | 7 a 


The mining engineers anid geolo- | : 


gists called by contestant testified to 
the effect that as a result of their. 
examinations of the claims, they | 
_ were ° of the opinion that none could rae 


: 716 a 


: i be. ‘Acyelopsd as valuable mines 
a (Evans, Pr. ATs | 
- 810; Scarfe, Tr. 478-480 Erich, Tr. 


Middleton, ‘Tr. 


598, 640). 
.. 2 Jn. light: of this evidence, we con- 
7 “clude that the contestant established 


78 prima facie case that no discovery 


7 existed on any of the claims, After 


ae careful consideration of the rec- 
ord, we are of the opinion that the 
- contestees. have. failed to meet their 
-- pisk of non-persuasion in establish- 
ing by a preponderance of evidence 
. that the claims are valid. C7. Foster 
Se Wy ‘Seaton; supra; United States Vv. 


: | . Neil ues 5 IBLA 39, 79 I. D. OT 
a (1972). | 
ie Aepelliae have a ails 


7 contentions ‘of error in their brief © 
-». on appeal. ‘The principal claims of 


= error raised py appellants have been 


~ ‘considered above. The remaining 
-. ¢laims of error, which largely relate - 
ae “to alleged procedural irregularities 

‘or criticisms of the Government’s 
case in chief, will be, considered in 


: their order of apesrante in ‘appel- 
= lants’ brief. 
| | I. 


. sia: first argue that the 
a ‘second amended complaint is defec- 
| tive because it fails to allege the cri-: 


. tical date when a discovery must be 


<2 made and it fails to allege a lack of 


_ market for gravel. It should be 
~ noted that appellants made no ob- 


. jection with. respect to this issue . 
s prior to or at the hearing, 
‘The law is well settled that dis- 
covery must be shown to have. been 
- made at the latest as of the time a 
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claim is eheilensedt United ‘States _ 
v. Margherita Logomareini, 60D. 
871. (1949). -Contestees were well oe. 
aware of the law in this regard. See. _- 


Best vy. Humboldt Placer Mining — 


Company, supra. It is also well set- — : ; 
tled that in order to satisfy the re~ 5 


quirements for discovery of a min- 


ing claim located for common vou ; 
rieties of sand and gravelitmustbe => 


shown that. prior to July 28, 1955, : 


the materials could have been ex~ - 
tracted, removed and marketed ata 
profit. “Where a mining claimant 


fails to prove by a preponderance 


of the evidence that the materials — - 
from his claim could have been,ex- =~ 
tracted, removed, and marketed at 


a profit prior to that date, the claim 
is properly declared null and void. 


‘for the lack of a timely discovery of 


a valuable mineral deposit. United — 
States v. New Stewart, supra. In- 
herent in the language of the second 
amended complaint is the charge 


that there had been no discovery Of woe 4 


valuable minerals subject. to loca- 
tion. The presentation. of their case | 
was in no way prejudiced by the — 


_ failure of the second amended com-- 
plaint to allege the critical date. 
_ Contestees’ position that the com- 
plaint Should be dismissed for fail- 
ing. to. allege a lack of market for 


gravel is untenable. In support. of | 


their position they rely ° upon an in- 


struction in the Bureau. of Land» 
Management Manual.? It provides 7 
in relevant part as follows: _ 


‘1. Marketability of common place min- : | 
erals. 


' 3 Bureau of Land Management Manual, Vol, 
VI, Ear 5, Chapter. 5.2. cvArsnst 1, eens): 


i (9 Di 
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28. For‘ claims located before July 23, 


1955, for common place minerals where . 
a no actual. market exists, 


charges are: 
(2) no discovery of a ealanbie’ mineral 


2 | “has been made within the limits of the 


claim because the mineral materials pres- 
ent cannot be marketed at a profit and 
it has not been shown that there exists 


' an actual market for those materials. 


Manual instructions -which are 
issued for administrative purposes 
- only, are neither published nor bind- 
ing upon the public, and ordinarily, 

“no one other than Bureau employees 


is expected to use the Manual. Bar- — 


- bara Rubenstein, A-~28508 (Decem- 
- ber 28, 1960). Moreover, a charge 


of lack of discovery encompasses 
within its ambit a lack of a market 


| for the mineral. 


_ The record discloses that the pat: 
% ent applications did not specifically 
state that location was for gravel, . 


and while it is not essential to iden- 
tify each. specific mineral claimed to 


bts be valuable in a patent application, 


the failure to mention gravel or any 
_ other commonplace materials in the 


patent application would: account 


for the absence of an allegation re- 


| garding the. lack of discovery by 


July 28, 1955, and the corollary 


market. foe gravel in the instant 
case. In any event, it is apparent. 


F from the record that both parties 
directed their proof to the issue of 


marketability in connection with 


gravel. The first. witness called by 
contestees was called as an expert to 
express an opinion on the market- 
ability of gravel. Contestant also 


called an. expert witness to rebut the © 
oe evidence regarding 


the market- 


the proper. 


ability of gravel put on. aby fhe : 
contestees. -. 


Contestees, we Beet were rea~ ae 
sonably apprised of the issuesincon- 
-troversy. and there is no. showing i, 
that they were misled ‘i in any respect. ~ ca 
Under such circumstances the notice. 
provided by the complaint is ade-..- hat 
quate. See United States v. Inde- 
72, LD: 


pendent Quick Silver Co., es 
367 (1965), and authorities ues . 
therein. Re: 


Ti 


“ Contesteess next argue ant it the: - 


complaint should be dismissed be-. - . 
cause contestant failed to comply a 
with an order for the production of 
documents. While contestees did not =a 
‘raise this argument in their appeal | 
to the Bureau, they did claim at the 
hearing that contestant. had not . * 


fully complied with the order. ~ of 
The same Judge who issued the - 


order for production of documents. _ 


ruled that contestant substantially - | 
complied with the order, and we ~ 


perceive no error inthis ruling. The 
record discloses that counsel for con- 
testees was given ample opportu- 
nity to inspect documents which he _ 
claimed were not produced (Tr.22). 
It is also apparent from the record. 2 
that some of the information con- - — 
_ tained in documents which contes- “ 
tees claim were not produced was — 
turned over to courisel for contestees 
in what is referred to as the “Fren- 
zell.Report” (Tr. 19). Other docu-. = 
ments not. produced did not relateto. _ 
the mineral examination made by _ 
the contestant (Tr. 19-90). Upon |_ 


a review of the ‘Tecord we: are of ae 


the opinion that hose ‘documents | 


which were not produced prior to 


the hearing were not necessary to 


‘the: preparation of contestees’ case, 


and under such circumstances, fail-— 
ure to produce does not constitute 
error, See Mrs. RB. W. Paced. 3 


e) IBLA 330 (1971). 
IL. 


- Contestees next-argue that the 


. Director’s decision cannot stand be- 


cause the record fails to show that 
. the Director ruled on each assign- 
ment of error and failed to adopt . 


each requested finding presented. In 


_ support-of their petition, contestees 


rely on the Administrative Proce- 


-. dure Act, sec. 8; 5 U.S.C. sec. 557. 
(1970). ‘Section 5B (c) provides an — 
_ opportunity for parties to submit 
_ proposed findings and conclusions — 
- for consideration before an initial — 


-. decision is made. The record. clearly 


- shows that this provision of the Act. 


_ was complied with in every respect. 
_ The Judge ruled on each requested 


finding. He adopted 38 of those 


- findings and re} jected the remainder, 


stating his reasons therefor in each 

- instance. It is. implicit i in the deci- » 

sion of the Bureau that it agreed 
with the Judge with respect to his 

_ findings and conclusions, at least 


-. insofar as they were material. and 


relevant to. deciding the ‘ultimate 


- issues in the case. . 
~The seieumnents of error: nade by 


~eontestees on appeal from the. de- 


cision of the Judge related, almost 
- entirely, to asserted errors commit- 


ted by the Judge in making the 
_ findings and conclusions in the case, 
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tc LD. _ 


or failing is make certain findings 
or conclusions | requested by) con- | 
testees.. 


While the Bureau acres i 
not consider each assignment of: 


error separately, it gave adequate 
consideration to the 


exceptions 
presented. The Act does not require 


detailed or numbered findings on ~ 
every subsidiary. evidentiary fact. 


See NLRB v. Sharples Chemicals, — 
Ine., 209 F.2d 645 (6th Cir. 1954). 


Furthermore, a separate finding 


need not be made on execption to a 


Judge’s report. See 2K. Davis, AD- 
3 MINISTRATIVE LAW Tora | 


TISE § 16.02 at 438 (1958); ¢f. 


: Onated States v. Chas, Pfizer & Co., 
Ine. 76 ID. 381, 352 (1969). 


Ve 


- Contestees next. argue ae the 


ultimate finding of nondiscovery 7 
.. with respect. to the mining claims — 
is erroneous because it is not sup- | 
ported by evidentiary facts. Con- - 
testees cite several cases in support 


of the proposition that evidentiary 


facts are necessary to prove ulti- 
mate facts (a proposition with 


which no one takes issue). but refer 
to no evidentiary facts in the record 
to. support an. ultimate conclusion | 


of discovery. We are of the opinion 


that the ultimate fact of nondis- 
covery is amply supported by the 


| evidence, with respect to each claim. 


: Contestees next argue that it is 


error to require more than one dis- — 
covery to be made in order to sup- 


4 7091: ” 
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port an association placer. claim. 
They cite several cases in support 
of the proposition that only one dis- 


covery is required | to support the 


validity of an association placer 


claim, again a proposition with 
which no one takes 1 issue:. In answer | 


to. the alleged‘ error, ‘we only point 


out that no requirement beyond the 
_ showing of “a discovery” with re- 


spect to. each | of: the: association 


claims was imposed on the « con: - 


: uae 


Vie | 


ae Contstiecs’ ‘next argue that the ; 
=| Government’s ‘gold placer samples 


were invalid because the ‘samples 


were not taken to > the bedrock. We . 
7 disagree. a ee 
‘Government mineral examiners 


have no affirmative duty to search 
for indications of ‘a discovery on a 


mining claim; nor-do. they have a 


duty .to go. beyond, examining. the 


discovery | points of a claimant. 
Their function is. to examine the | 
_ discovery points made available by 
-aclaimant and to verify, if possible, 
claimed © discovery. United 


the 
States v. Jimmie: (Juanita) P. 


Laing, 8 IBLA 108 (1971). See 
United States ve ‘Lawrence W.. 
Stevens, et al., 76 LD. 56 (1969); 
— *Onited States v. Coaton, A-80835 


(February 23, 1968) ; United States 
v. Bryan Gold, A-30990 (May 7, 
1969) ; 


25,1966). 


In the sae case the. samples 

taken by the Government were as 
deep or deeper than those of the con-_ 
testees (Tr. (221-223), and several - 


494-731—78—5 


| United States v. George O. 
— Johnson, et al., “A-80606- (October 


samples taken by tia ‘Goveumnans | ? 
did in fact.reach bedrock. See Con- — 
testant’s Exhibits F, I, M, N,O, T, 


Q, R, and E-E. In any event, while oo 
a person might predict. that greater aes 
values of gold would be found at — 


bedrock, such a prediction does not : 
establish. a “discovery” in the: ab- 


sence of a showing of the physical — 
existence of such mineralization. — 


See Henault Mining Company v. 
Tysk, 419 F.2d 766 (9th Cir. 1969), 
cert. denied, 398 US. 950 (1970); 


United States v. Wayne Winters. — 
dba Piedras Del Sol pala: Co. Soe, 
3 supra. 7 


. 7 VIL : 


7 Contestees next argue that, certain 
gold assays.of the Government’s — 
samples were not made in accord- _ 


ance with standard procedures and 


‘were, therefore, invalid. In. sup- 
‘port of this argument the contestees 
point out that several samples were _ 
“panned arid run through a rocker or _ 


sluice box” ‘by James Bassham, a 


man with'no scientific. background, a 
rather than by the Goverminent min 


Ing engineers. . , oe : 
Counsel for contestees. aa no sob: | 
jection to the admission of assay 


reports: introduced: by the Govern- | 


ment (Exhibit G, Tr. 160). Gov- 
ernment mining engineers in sev- 


_ eral instances personally performed _ 
_ the procedures in question (Tr. 250, . 

470). While Bassham may not have 7 
had formal scientific training, the 
_ record reflects that he was a profes- 


sional panner (Tr. 251) and there . . 


1s no evidence to indicate he lacked: 


the requisite experience and knowl-— 
edge deat! to Peon the work 


in question, or that he was incom- OR 
ae petent: im any respect. 


| saying methods used by the Govern- 7 
ment did not recover all of the gold 


Contestees. also élaim that the. as- 


from the sample. However, the rec- 


ord shows that the recovery of gold 
inthe sampling: methods used bythe | 
Government. were at least as accur- 


ate as any. possible placer mining 


e method (Tr.507, 515). We conclude, 
_ therefore, that, the gold assays of the 
| ‘Government samples were e valid. 


vil. 


| Cones next claim that el | 
| of the Government samples on Tan- 
nery No. 2 were invalid. They assert. 


that the evaluation | of certain of 


these samples was erroneous be- 


cause the samples did not reach 


7 ‘bedrock. 


“'Those samples which did not 


| reach bedrock were valid for reasons 
/, previously stated. 7 
- Contestees also earth teat the 

: evaluation of the samples was erron-_ 

ous because overburden ‘was in- 

cluded in the material sampled, 
_ However, as noted in the Bureau 
| decision : : fod 


“Tt is standard procedure in the test- 


ing of: a placer mining elaim to take chan- 
-* nel’samples from top to bottom of a cut, 
trench or pit,-and in taking samples by — 
ia churn or auger drilling to include the 
| overburden in arriving at the mineral 
values for the cost of removal including 
the removal of the overburden is a factor 

: in determining whether a prudent man 
' -would be justified in the further expendi- 
ture of his labor and means, with a rea- 

-» gonable. prospect. of success, in develop- - 
ing a valuable mine. United States v. 


* DECISIONS. or: THE. DEPARTMENT OF: THE. INTERIOR: 


RB Robert W. Carnes, AR 28178 (May 23, 


ee a as 
a 1x! 


= Conteatese wexe argue er it was. 


error to judge a gold discovery by 
computing gold values averaged 


down by lithologic units. 


which makes any reference to litho- 
logic units appears:in the testimony 


of Robert K. Evans, a.geological en-_ 


gineer called by the: Government. 


On direct.examination he was asked 


whether he had reached any con- 


clusions concerning the mineral val- 
uation of the claims'as.a result of his 
examination, He stated (Tr. 17 7): 


A. ‘Yes, Considering them either as a 
claim or as. a separate lithologie unit, 
thinking in terms of mining Weavervillé 


_ or mining Slate Creek, in none of those— 


it wouldn’t warrant a man spending his — 
time and money in: the hope of develop-. 
ing a mine on any of them ; and Tannery 


| Gulch... 


Q. Hither asa claim? 
AL eee as. a claim or asa rock type 


unit. 


-The conclusion of the sriuieee was 


| the same whether mineral valuation 


was considered : on the basis of litho- | - 


logic units.or on the basis of the 
mineral valuation of each separate 
‘claim. In light of this testimony we 
conclude that there is no merit to _ 


contestees’ argument. 


Cont testees: ‘next argue. hate the 


Judge erred in giving less eviden- 


tiary weight to the Yost report 


(Contestees’ Exhibit..8) than he 
 gave.to the reports submitted _by. 
contestants. i 


179 LD. 


The. only evidence: in the record = | 
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“The J udge i in ie decision stated: 


7 The evidence of high gold values shown. 
in the Yost report has been refuted by. 


' the Contestants’ evidence relating to the 
results of sampling conducted in the 
immediate ‘vicinity - of the excavations 
and drill holes. put. down by Yost. Since 
| “Yost was not called as a witness to sup- 

port the findings related in his report, 
the report is accorded much Jess eviden- 
 ‘tiary weight than the reports and opin- 


| ions of the Contestant’s: witnesses which 


were made subject to cross-examination. 


‘The record shows that the Gov- 
| ernment made. no, objection to the 


admission of the Yost. report -into . 


evidence _ (Tr. - 240). - Contestees 
maintain that the effect of the ad- 


_ -mission -of the report. into. evidence | 
without. objection constituted a 
waiver of cross- examination by the 


Government, and. that. the J udge, 
. therefore,.. erred , in. giving: less 
weight to the Yost report on the 


, basis that it was not subj ect toe cross- 


- examination. 
. We perceive. BO err or on the out 
ofthe J udge with respect:to the con- 


| sideration he gave the Yost report. | 
It is a proper function of the Judge 
to assess and weigh evidence in con- 


sidering all of the evidence present- 


ed at a hearing... United States. v.— 


Evelyn M. Riggins, et al., A-80827 


(July 12, 1968); United "States ve 
Taylor T. Hicks, A-30780. (October 


24, 1967). The fact that the report 


“was not subject. to cross-examina- 


tion is certainly a legitimate factor 


for consideration. We. disagree with 


: contestees’ reasoning” that the Gov- 
- ernment. waived ‘Cross; -examination 
simply because it did not object to 


- the ne on of ne report into evi- | 


dence without requiring. contestees” 
to lay a foundation. Nowhere in the“. 


record does it appear that the Goy- © 
ernment stipulated as to the truth. ; 
of the contents of the Yost report, , 
and the Judge did not err, under the 
circumstances in this case, in giving — 
‘the Yost report less. evidentiary. « 
weight than he did to similar re- 


ports submitted: by the Government _ 


which were: ‘subject to. cross- -exaini- 
nation. naa : 


x _ 


'- Contestees next argue that the 
Judge did not give sufficient weight — 
to the reports: of: W. S. } 
_(Contestees’ Exhibit 11), John. D. — 
‘Hubbard (Contestees’ Exhibit 10), 
“William D. Ball (Contestees’? Ex- — 
hibit 9), and’ R. G. Perey (Contest: 

ees’ Exhibit 7 ). We disagree. | 


Lowden - 


_ These reports coritained ° some. 


: data favorable to contestees, but for ~ 
| the most part the reports failed to ° 
relate specific information to. any — 


of the els aims in question. The exam: 


| inations of the property which were . 


reported in these documents were. 


conducted intermittently from. 1901 y 
to 1942, None of the reports pur- 
ported to discuss mineral values on 
specific claims as of the time con- | 
_testees. filed their application for: 


patent, and no evidence was pre- 


‘sented to show whether the condi- 
tions on the propert y had remained . 
unchanged from the time that the a 
reports were prepared. See Adams ~ 


v. United States, 318 F.2d 861 (9th - 


722° _ DECISIONS OF .THE: 


- Cir. 1963) ; United States v. Sinton 


_ MM. .Ozanich, 7 TBLA 144 (1972) ; 
_. United ‘States v. Calla M ortensen, 7 
. Bias 123. i. oe 


XIL 


a - Contestees next argue that the 


. Judge erred in finding gold values 
| “reported | by. the contestee J. O.- 
| "Archibald unworthy of belief. In the 
alternative, contestees assert that 
- these gold values cannot be used to 
-.. discredit. Humboldt, which. neither ° 
_ offered: nor vouched. for this evi- 


dence. | 


‘We are of nee opinion that the 
Judge properly rejected these gold 


‘ values, They were based on samples 
taken over a five-hour period, as- 
- gayed by the “Douglas” process in- 

 -yvolving the use of two unidentified 


solutions, and averaged $100 per 
_ .gubic yard, and as high as $200 gold 
per cubic yard in place. No evidence 


- was submitted regarding the nature 


2 .of the unidentified and “secret” solu- 
tions (Tr. 924-927, 945), or the proc- 
ess by: which the oe gold could 


be recovered. 


There i 1s rare in the record to 


ad ‘compel the © conclusion that. the 
Archibald data in any way control- 
led the Judge’s findings vis-a-vis 

‘Humboldt. The weight and credi- 


| “bility of evidence, in any event, are 
matters properly considered by the 


Judge in the first instance. Of. State 


Director For Utah v. Edgar Dum- 
ham, 8 IBLA 155, 78 LD. 272 
(1971). His findings, when in ac- 


cord with the preponderance of the 


DEPARTMENT™ OF. THE. INTERIOR - 


substantial and probative aeilee 


adduced, will not be disturbed. Id. mo : 


. XTIT* 
“XVE-XVIIL 


Contests finally a argue that ike 


administrative action taken by the 
Department of the Interior in de- ~ 
claring the mining claims invalid 


amounts to an unlawful exercise of | 


‘plenary power, and a taking. of 
‘property without compensation, all 

in violation of the Constitution and a 
‘laws of the United States. — 


This argument has no merit. The : 


‘United States Supreme Court in 


Best vy. Humboldt Placer Mining 


Co., supra, had stated that “the De- 
partment has been granted plenary _ 


authority over the administration of 
public land, including mineral lands 
* *-* The Court also clearly rec- . 


ognized that the determination of . 


the validity of the mining claims 
was an issue to be resolved in ad- — 
ministrative proceedings before the 
Department. We are of the opinion 


that this issue has been decided in 


accordance with due process of law. 


After due consideration we adopt _ 
as our own the Judge’s rulings on 


each of the proposed Sidings of fact 
submitted by appellants. | 

Therefore, pursuant to the aul- 
thority delegated to the Board of 


Land Appeals by the Secretary of 


4‘This relates to parts XVII -and XVIII 
of appellants’ brief. All other Roman nunm- 


‘bers deal with identical designations in ap- 


pellants’ brief. e 
Paragraphs designated XIII, XIV, EY, 
and XVI of appellants’ brief were considered © 


under the heading of “Gold” and “Gravel.” 


: [79 LD. | 


cae : 


the Interior, 43 CFR 4, 1, ‘the. deci- 
sion n appealed from i is affirmed. 


/Freperick Fisuncay, Me ember. 


We concuUR:! 
| Dovenas E. HEnperson, u emb: er, 
7 J OSEPH W. Goss, vi ember. 
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Appeal by Eastern Associated Coal 
Corporation from a decision by 
Alfred P. Whittaker, Administra- 
tive Law Judge (formerly Depart- 
mental Hearing Examiner) in 
Docket No. MORG 72-15-P assess- 


ing civil penalties in the total 
ainount of $1,850 pursuant to’ sec- ’ 


tion 109 of the Federal Coal Mine | Act of 1969: Penalties: Existence -of 


Health and Safety Act of 1969. 
Affirmed as Modified. 


Federal Coal Mine Health and Safety | 
Act of 1969: Entitlement of Miners: . 
Discharge: Elements of Proof—Fed- | 


eral Coal Mine Health and Safety Act 
of 1969: Notices of Violation: Ele- 
ments of Proof 


Notices of violation of section 304(d) of: 
the Act based entirely on a visual obser- 


vation by the inspector are unsupported 


by probative evidence and must be va- - 
— cated. 


Federal Coal Mine Health and ‘safety 
Act of 1969: 
Generally» 


An operator is ‘entitled to adequate aiid 


| timely notice of the section of the Actor 


AOS 
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Notices of Violation :. 


| thandatory ona alleged to be violated. a - 
in order to prepare.a ‘defense i ina pee a 


ing for assessment of civil penalty: 


Federal Coal Mine Health and Safety a 


7 ' Act of 1969: ‘Notices. of ‘Violation: 7 


Generally | | - 
Section - 304(a) nd eee the ‘Act. 


were each designed for a distinct purpose 


and may be cited as independent. viola- 
tions. 

Federal Coal. Mine Health and Safety 
Act of 1969: Closure Orders: Immi- 
nent Danger—Federal . Coal Mine 


. Health and Safety Act of 1969: Penal- - 


ties: Existence of Violation 


An order. of withdrawal for imminent 
danger may be validly issued for condi- 
tions and practices not constituting viola- 
tions, and it may also be true that viola- - 
tions specified in such an order may be: 
valid and subject to penalty assessments 


but may not constitute imminent danger. ts 


Federal Coal Mine Health and Safety 


Violation 


The mere presence of an excessive ac- | 
cumulation of methane does not consti- ' 


_ tute a violation of section cote sn) { 2) oe . 
‘the Act. 


Federal Coal Mine Health and safety 
Act of 1969: ‘Entitlement of Miners: 


i Discharge: : Elements of Proof—Fed- _ 
_ eral Coal Mine Health and Safety Act 


of 1969: Notices of Violation: ‘Ele: ie 
ments of Proof ‘ee 


a 


Notices of violation of section. 304(¢) of _ 


_ the Act based entirely on the visual ob- 
servation of the inspector are unsup- 
ported ‘by probative evidence and. must be 
vacated. ers. 


APPEARANCES: Phones k. E. Boettger, = 


Esquire, for appellant Eastern. Asso- 


ee Coal Corporation; Robert Ww. : 
Long, Associate Solicitor. J. Philip 
’ Smith,. Assistant: Solicitor, and Madi- 


gs son ‘McCulloch and Bernard. M. Bor- 


- denick, Trial ‘Attorneys, for appellee, | 
v, S. Bureau of Mines, | 


OPINI ON BY THE BOARD 


INTERIOR BOARD OF MINE ' 
_ OPERATIONS APPEALS 


Procedural and Factual 
Background 


On: Soe 2,1971, the Butsau 
‘of. ‘Mines (hereinafter “Bureau”) 
filed a Petition for Assessment of 
_ Civil Penalties pursuant to section 
a 100.4(i) of Title 30, Code of Fed- 
eral Regulations, for twenty al- 
_leged violations of the Federal Coal . 


a Violation No. Date of Issuance | Sections Violated . Assessed 

7 sid 5 2 5 ee OE Aug. 4, 1970 304(d) $50 

7s 8) 2: oe a a Aug. 10, 1970 ~— 304(d) 

7g) 5 (01 7 Seen ee ee ie ae nee aE Aug. 18,1970 _* 804(d) 50 
POU oooh ct pe soe deacee ue Sept. 2, 1970 — 808(y) (1) | “3.0 
5G 2 | ne ee Sept. 2, 1970 — 304(d) 50 
- ails LO) Ae ae See See ee ee Sept. 9, 1970 -304(d) 50 
as SO) eam Ce Sak eo ee OR OE . Sept. 16, 1970. 304(d) 50 

PROD ett ce ee kee ee atau as Ott; 20,1070. 304(d)_ - 50. 
“A HOLL: ee. Nov. 16,1970. |. 304(d)-_ 50. 
DG Ose Oe ete te Nov. 25, 1970: ~.804(d) «50 
Oe CO beet a ee bie ces 5 Dec. 1, 1970 304(d) ) 

2M 5G aie ioe eee a Dec. 7,1970 .  — 304(d)_ 50 
ls {O) Fee ane eee nS AIC IG RNC Ree Ee Dec. 8, 1970 -304(d) «50 
7 els 16] Fae a Se Oa _- Dee. 16, 1970 - 304(d) 50 
POs eeu d cu eect ed lcosae Septem: = 303(h) (2). 250 
aur — cr. _ 804(a). 250 
si! oe 304(c) 100. 
1s 6) Fee er ene eae et re Oct. 28,1970 304(a) 250 
7 : | 304(c) 100 
302(a) 250 

"Total ee Oe RE ne es ey eee en Oe a $1, 850 © 


1 Phis regulation was in effect prior to June 
LB, 1972. ; 

383 Stat. 142-80, 30 e S. C. e8 801-960 
(4970). 


. a 
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. Nias Health and. Safety Act of 1969, - 


(the Act).? Certain notices of viola- 
tion involved. herein were issued : as 
a ‘result of thirteen inspections — 
which were conducted between Au- 
gust 4 and December 16, 1970. In - 


addition, three violations arise from - 


an order of: withdrawal: issued on 
September 24, 1970, and four others 
from.an order of withdrawal iss sued 


on Octboer 28, 1970. The orders of — 
withdrawal were issued for immi- — 


nent danger under section 104(a) of 
the Act. Upon the request of Hastern 


_ Associated Coal Corporation. (East- 


ern) for formal adjudication a 


. hearing was held and the Examiner 


issued a decision on June 2, 1972, 


| assessing the. following penalties. | 


Amount - 


50 


3 The record does not support this violation 
and the Judge correctly assessed no penalty - 
but since he failed to formally vacate the 
notice the Board will do sO herein. 


i 728) aa 


| eaten owns 3 18 coal mines, oper-- 


| ates its Federal No. 2 Mine in Mon- 
ongalia County, West. Virginia, in 


the vicinity of Grant Town, and 


generally. delivers coal on a long- 


term: contractual basis to its cus- 
_. tomers. Over 470 men are employed | 
at the mine.. The | mine eon. an 


sal a. day. froth the Pittsburgh 
seam. Eastern. asserts that it lost 
#2, 508. 400 during the year of 1971. 


O ontentions on A peal r 


Sieh éotitends that an. inspec- 
tor’s visual observation alone is an 


inadequate basis for finding viola- — 


tion of section .304(d). The two or- 


ders: of withdrawal : are. contested 


on the ground that they fail to spec- 


ify any violations of the Act, and. 


that Eastern was not given effective 


notice of any of these purported vio- 


lations prior to the assessment of 
Penalties. Eastern further contests 


being cited for violations of sections © 
304(a) and 304(b) for the same con- 
_ dition.in the mine on the basis that 


_ this ‘constitutes double assessment 


for the same violation. Finally, 


Eastern alleges that “imminent dan- 


ger” did: not exist; therefore, the 


two orders of eit wal were im- 


properly issued; and, if the orders. 
of withdrawal fall, the alleged vio- — 


lations: containe d. therein must fall 
with them. | 

> The Bireaiz contends that the:no: 

tices of violation of section 3804 (d) 

were ‘proper and that a visual exX- 

| amination: is ‘sufficient to prove a 


violation of ‘that. section. In re: 


“EASTERN ASSOCIATED” COAL CORPORATION 
| December a7, (1972 


sponse to Eastern’ s contention that. = 


the orders of withdrawal failed to _ 
allege specific violations of the Act, — 
the Bureau argues that such orders. 
are not required to do so, and that. 
the existence of “imminent danger,” 
questioned by Eastern, 1 is not rele- 
vant in a penalty proceeding under — 
section 109(a). Finally, the Bureau 
argues that the notices of violation . _ 


of section 304(d) were validly i 1s- 


sued and that such offenses are. in- obs 


dendent. of violations of ‘section a 
B04(a). 2 ges. | 


; DECISION BY’ ‘THE BOARD 


~The record indicates that F Federal | 
mine inspectors issued’ thirteen no- 
tices of violation of section 804(d) 


during visits to the mine between 
August and December of 1970, Each 


of these notices (listed above) was » 


based entirely on a visual observa- 


tion by the inspector. Therefore, in 
accordance with our decision in Hal : 


Coal Company, Ine, 1-I BMA. 175, — 


79 I.D. 668 (1972), we find that the | 


violations in this matter are unsup-. 


ported - by probative evidence and 


must be vacated. 


In general this Board’ finds. 10 
violation of due process where con- 
ditions or practices described in an : 


order of withdrawal do not specify - 


a particular ‘section of the Act or 


. mandatory standard violated. A no- 
tice or order ‘i is issued primarily for r 


the purpose of advising the « opera- - 


tor of an alleged violation so as to 
bring about timely abatement of — 
the condition or practice constitu- 


ting a safety hazard. We must look . : 


DECISIONS | “OF THE 


6 


first to. ane purpose to determine 


a whether such notice is adequate. We - 


_ believe.as a general proposition that 
~ where an alleged violation is suffi- 


a ciently described to permit. abate- 
 * ment, adequate notice of the condi- 
tion is established. We hold,. how- 


ever, that an operator. 1s entitled to 


: adequate and. timely notice of. the 
section. of the Act or mandatory 
standard alleged to be violated in 


order to prepare a defense in a pro- 
ceeding for assessment of penalty. 
_ In this proceeding, the notices and 
| orders, except where specifically 

therein found to-the contrary, did 


set out specific violations. Moreover, 
. the Petition for Assessment of Pen- 


alties filed by the Bureau, following 
_ the request of the operator for for- 

mal adjudication, set forth specific 
ba sections of the Act and related each 
_ ‘to a specific notice or order. Any 
reading of the petition together with 
the underlying notices and orders.is 


_ in our opinion legally: sufficient .to 


put the opérator on notice as'to the 
substance of the alleged violations 
and to permit preparation of a 
timely and adequate defense. There- 
fore, we find no violation of admin- 
= istrative due process. 

. Eastern argues that issuance of 4 a 


7 notice’ of violation of either section 


. 804(a) or 304(d) precludes issuance 


of a notice of violation of the other. 


. ‘We cannot agree. Section: 304 deals 
| — coal dust, onus in general, 


Fonte 


swith a eran. specific violation. In 


this instance, subsection (a) pro-. 


hibits any excessive accumulation of 
dust irrespective of the percentage 


aad ea 


ris Coe 


_purpose and may be cited as an in- 
dependent violation. | 
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of indoibnstibles. Subsection. ( d) 


on, the other. hand. requires. specific 


percentages of inéoiibustibles ir- — 
respective of: accuitiulations.. Fur- 
thermore, subsection (a). applies to 


- aetive workings and electrie equip- | 


ment, while subsection (ay ‘applies 
to the top, floor, and sides of all. un- 
derground areas. While in some 
instances the physical areas of vio- 
lation may be the same, thé language 
of the. subsections | convinces us that 
each was designed for a distinct 


We also must reject Eastern’s 


argument that where allegations in 


a section 104(a) order of with- 


drawal may not.constitute imminent _ 
danger no penalty may be assessed — 


for violations specified therein. Ex- __ 


cept insofar as an order of with- 
drawal may reflect upon the gravity 
of conditions and_ practices, the 
validity or invalidity of such order 
will not affect the subsequent assess- 
ment. of penalties. -An-.order-'of | 


withdrawal for imininent. danger — 


may be validly issued forconditions 
and practices not. constituting vio- - 
lations. It also may be true. that 


violations specified in such an order 


may be valid but may not constitute — 
imminent: danger. ‘The. validity. of 
an inspector’s judgment in issuing 


an order may be challenged ina 


review proceeding brought under 


section 105 of the Act. However, 
where a section 104(a) order is va- - 


cated, the conditions or. practices _ 
described in such order may, never-_ 

theless, 
mandatory safety standards, subject — 


constitute violations of _ 


723] .. 


7 to penalty ene Considering 7 
- all. the. circumstances of the two 
withdrawal. orders. in this proceed- 
ing, we do not find any error on the 
part of the inspector nor do we find. 
that the J udge was, improperly i n- 


fluenced by the :orders of with- 


drawal in fixing . the amounts as- 
sessed for violations specified i in the 
orders. : 7 
There remain for ‘coneideranich 


the following: ‘three alleged viola- 


tions. contained in. the | two with- . 


| drawal orders: 


Order of Withiivanoal No. L tH OL, 


» September 4, 1970 


- This’ order panne to set; out 


three violations .of the. ‘mandatory 
standards.. The inspector found a 
violation of section 308 (h).(2)* of 
the Act in that methane was present 


in éxcess of six percent. when meas: 


ured six feet from the working face. 
We find that the Bureau failed to 
sustain its burden of proof, and the 
Judge erred in determining that ex- 


cessive accumulation of methane ™ 


alone constitutes a, vidlation:. Thisis - 
. stating first the condition. that is a danger - 
to the health and safety of miners: 
‘at any. time the air-in any working place: 


a remedial. section of.-the Act re- 


quiring immediate abatement of a 
_ dangerous condition upon its dis- 
_. covery. There is no evidence in the’ 
record that the operator failed to 


waeew men trom the affected 


_ 4#However, the Board does believe that | in 


order to minimize argument on this, point it. 


‘Inay be better practice to limit specifications 


in a section 104(a) withdrawal order to con- 


ditions and ‘practices actually constituting 


‘ the imminent danger and to issue separate 
' notices for all other violations. 4 
5 “Tf at any time the air at any. working 


place, when tested at a ‘point not: less than 
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j£ not carried out by an operator,’ 
 gtitute a violation of the Act: 

or adjustments Shall be made ‘in: ventilation’. 
- of such mine -* * *.” The tiberation-of meth. . 
ane gas into a bituminous. coal. mine is not’ bo 
_.within the control of the-operator. Methane) 
_¢an accumulate by a natural process as well’ 
_as by the intrusion of mining. operations... - 

and the gas is not readily detectable by, the. a 
- human senses, _ 


-area of the mine . or oe ie off. all 


electric power. from the endangered . 


area as the Act requires.® 


~The. order of. “withdrawal. “aid: | a 
however, allege, and the record sup~ a 


ports the finding that, there was.an — 


excessive accumulation of coal and 


coal dust.on the floor of: the No.1 


and - No.. 6 entries: in violation | of 


‘section 304(a) of the Act.. 


- Additionally, on the basis of. this ; 
order of withdrawal, Eastern: was © 


ivetvednichen fromm the roof, face, or rib, con- 
tains 1.0 volume per centum or more of 
methane,: changes .or adjustments ‘shall be- 
made at once in the ventilation of such mine - 
so that such air shall contain less than 1.0° 
volume. -per.centum of methane, ;While. such 
changes or adjustments are “underway and 


' until .they have © been ‘achieved; power to 


electric face. equipment, located in such place 
shall be cut off, no other work shall be per- 
mitted in such place, and due precautions. 
shall :be carried out under the direction. of 
the operator or his ‘agent so as to not en- 
danger other areas of the mine. If at any 


time such air contains 1.5 volume per centum 
~ or more of methane, ‘all persons, except those 
. referred to in section. 104(d) of. this Act,’ 
_ shall be withdrawn from the area of the: 

‘mine endangered thereby to a safe area, and. 
“ali electric power shall be cut off from the 


endangered area of the mine, until the air 


*-in such working place shall contain‘ less than 
1.0 volume per centum | of methane. a 


8 Congress’ -constructed: section:: 803 (n) (2) 


(2), if 


when tested at a- point. not. less. than. twelve. 


inches. from the roof,. face, or rib, contains - 
1.0 volume per centum or more of meth- 
ane, * * *,” Following this statement; the - 


Congress placed a mandatory provision “whileh: 
would con-. 
(ce &-& changes’ 


Pa ee eae 


oo asséased a . penalty for a violation of 
__ section 304(c) , which relates to the 
absence of rock dust. The Board 
-_. finds that the inspector relied upon 
a visual examination. He admitted 
_. that there could have been some rock 
dust under the black coal dust. We 
hold that since no tests were taken: 
of the dust to determine its content, 
~~ the Bureau failed to sustain its bur- 

. den of proof under section 304(c) 


of the Act. 


- ‘Order of Withareel No. ae Ontos 
: | ber 28; 1970. 


On fis above date, the inspector 
issued. the section 104(a) order ina 
form similar to the first, citing the 
following conditions: 
ous accumulations of loose coal and 
coal dust at specified locations (304 
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(1) danger- 


ee speciaad locations (304(¢)) : aaa : 


(3) dangerous unsupported roof for 


a distance of 30 feet ina ‘specified 


area. The Board’ “reverses: the 
Judge’s decision with regpect to a 
violation of section 304(c). Here, | 
again, as in the aforementioned 304 
(c) dispute, the inspector took no 
tests of the dust, and the record does 


“not support the J udge’ S conclusion | 
and assessment. | | 


ORDER 
- WHEREF ORE, in light of ie 


foregoing, and pursuant to the au- 


thority delegated to the Board by 


the Secretary of the Interior, 43 


CFR 4.1(4),. IT IS HEREBY | 
ORDERED: 
1, That the J ndge’ S dcceinn as to 


the following violations — AF- 


-(a@)); (2) no rock dust on the floor FIRMED; 
a gs | Order No. | a Date. of oes | Sections Violated Assessed 
“a EPO De tat ede e oe phe ance Sept. 24, 1970.  804(a) + $250 
1 Bt Mise Se hoe a reece canes Oct. 28,1970 304 (a) 250 — 
112 A) Per eee sper eat Y a nine eee Oct, 28,1970 = 802(a) 250: 
| ‘Total amount._..-.---------- pe eee ee i Bee $750 


"2, That the following Notices of Violation ARE VACATED: 


~ Date of Issuance - Sections Cited 


_.. Aug. 4, 1970 804d) 
.--- Aug. 10, 1970 304(d) 

_-- Aug..19, 1970 _ 804(d)_ 

_.. Sept. 2, 1970 7 303(y) (4) 

... Sept. 2, 1970 304.(d) 

_-. sept. 9, 1970 304(d) 

__. Sept. 16, 1970 304(d) i. 
..- Oct. 20, 1970 804d) 
__. Nov. 16, 1970 — 804(d) > ~~ 
_.- Nov, 25, 1970 — 804(d) 
_..-Dec. 1, 1970 304(d) 

-.. Dec. 7, 1970 304.(d) . 

--- Dec, 7, 1970 ~- 804(d) Aa 
“S Deov'16, 1970 | 304(@). 
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ESTATE | OF. STEPHEN BEAR’ von STEVEN BEAR; 


: VALJEAN BEAR, STEVEN P. PETE (DECEASED SAC AND 0x) Me ee 
| : December 29, 1972 - en Es er 


eae That: the o following alleged violations ARE DISMISSED: 


Order No: 


| 4, That Eastern Nemacinted Coal 
Corporation pay the total. assessed 


penalties. of seven hundred fifty 
dollars ($7 ee on or before J eee 


| any 30, 1973. 
Cc E. Rogers Jr., Chairman. 


~ David Doane, Mu ember. 


~ Howard J. Schellenberg, Jr.,.. 


| Alternate Me ember. 


“ESTATE OF STEPHEN BEAR a/k/a 


7 _ STEVEN BEAR, VALJEAN BEAR, 
STEVEN P. PETE 
(DECEASED SAC AND mR), 


1. IBIA. 356 


Decided December 29, 1972 . 


_ Appeal from an order affirming order 
determining heirs after rehearing. 


es Appeal dismissed. 

| 130.7 Indian Probate: Appeals: 
Timely Filing 

When a notice of appeal, ponenpened a 


_ day after the expiration of the period, as 
extende d, provided by regulation for filing 


an appeal, was not filed in the Judge’s: 


office until two days after the expiration 
of the period, as extended, the appeal is 
| summarily dismissed as not timely filed. 


APPEARANCES: Fairall and Fairall, 
_ @ppearing for Archie Bear, Jr. 


: “Sections Cited : 7 3 : ° 
-303(h) (2), 


. Date of issuance ae 


-..- Sept. 24,1970 
__. Sept. 24, 1970. ~ 804(c). er 
es - Oct. 28, 1970 - B04(c). _ 


OPINION BY MokEE | : os 


I NTERI OR B OARD OF 
al NDIAN APPEALS | 


| The decedent in this case ‘dic din- a 


testate and an order determining — 


heirs was entered April 1, 1971, by _ 
Administrative Law J udge Vernon 
J. Rausch. | 

he Pon Gon for reheating was filed os 
by appellant on June 1, 1971, within — 
the 60-day period provided for in — 
43 CFR § 4.241 of the regulations — 
applicable to Indian Probate. A re- ~ 


hearing was held on September 29, — 


1971. Judge Rausch’s order after re- « 


hearing affirming his-initial order — 


determining. heirs was issued At - 
gust 8, 1972. It is provided in 48 °— 
CFR 4.291(a), of the same regula-. 
tions, that a Notice of Appeal may _ 
be filed within 60 days of such an — 
order. Mr. Loyal S. Fairall, attor- ~ 
ney for appellant, by letter/petition — 


requested an extension of time of 30. . 


days beyond the original 60 days. — 
This was timely filed in the office of | 
the Judge on September 20, 1972, — 
and was duly forwarded to the. — 
Board, On September 26, 1972, the . - 
Board issued an order extending — 
time for filing a notice of appeal to. 
the close of business on November 6, — 


» A9TZ.. 


The apoelianta: aptiee of appeal _ 
was actually filed in: the office of — 


-730— 
: : J udge Risch & on Nevenibee 8, 497 2. 


. It was enclosed. in an envelope i in- 


es dicating that it was Certified Mail 


: item No. 334593 and <was postmark- | 
_. tions provided in the regulations 
for filing a petition for rehearing. 
or a notice of appeal because 43. 
3 CFR 4. QT4(a) provides that: 


‘Unless the superintendent shall nave ES 


ed “November ie 1972, p.m.” A copy 


of the same notice was received by 
- the Board. on November 10, 1972, 


enclosed in a plain envelope bearing 


a postmark. “November 7, 1972, 


: p.m.” A finding is made that the 
_ letter/petition asking for an exten- 
sion of time was timely filed within 


the original 60- -day period follow- 
ing Judge Rausch’s August 8, 1972 — 


ordst. A finding is made that the 
~ notice of appeal was not filed. within 


the time allowed by .the order ex- 
| tending time, and the appeal is. 
_ therefore subject | to ee, dis~. 


missal. 

~ The Solicitor and this Board, act- 
. ing for the Secretary under regula- 
tions approved by him, have con- 
tinued. the long-standing Depart- 


mental practice of rejecting appeals. 


which were not timely filed under 
the regulations, E’state of Ralyen or 
Rabyea Voorhees, 1 IBIA 62 (Feb- 
ruary 12, 1971); state of Jack 
. Fighter, 71 I.D. 208 (1964). The 
Board in Voorhees and the Solicitor 


in Fighter dismissed petitions not. 
filed on or before the expiration of | 


the 60-day period provided in the 
regulations, when they were not ac- 
tually received by then. In £’state of 
. Jackson Searle, [A-S-2(B) (Sep- 
tember 11, 1969) the Solicitor, re- 
_ferring to the strict policy of re- 


- fusing to entertain appeals not time 


’ ly filed, dismissed an appeal not ac- 
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aly qeneived: betoke thee expira- : 
tion of the filing period. } 


Tt is necessary to ‘require strict 
compliance with the time limita- 


received a ‘petition for rehearing filed 
pursuant to the requirements of 4.241 (a) 


- ora copy of a notice of appeal filed pur-. 


suant to the requirements. of. 4.291(b), 
he shall pay allowed Claims, distribute | 
the estate, and take all other necessary 
action directed by the EHxaminer’s 
( Judge’s) final ‘order. (Italics supplied. ) 

NOW, THEREFORE, by vir- 
tue of the authority delegated. to 
the Board of Indian Appeals by 
the Secretary of the Interior, 48 
CFR 4. 1, the notice of ri 18 
DISMISSED, -and the order of 
August 8, 1972, stands unchanged. — 

This decision is final for the De- 


partment. 


Davw J. oe Chairman. 
I CONCUR: 


Dantrn Harris, Member. 


THE VALLEY. CAMP 
COAL COMPANY | 


ef IBMA 243° 


Decided December 29, i 979 


Appeal by The Valley Camp Coal Com- 


pany from a decision of Alfred P. 
Whiitaker, Administrative Law Judge 


(formerly Departmental Hearing ‘Ex: - | | 
amaunel)s assessing civil. ‘penalties. mm | 


7301 7 


: the aoe caamuae ‘of eight thousand : 


eight. hundred - seventy-five dollars 
.. ($8,875) pursuant to section 109 of 
the. Federal Coal Mine Health and 


Safety Act of. 1969. ‘Hearing Docket 


ae No. MORG 72-16. 
i Means as. raga ed. 


Act of 1969: Penalties: Generally — 


-An operator may be liable for a civil 1 


- penalty for the violation of a mandatory 


safety standard even though there is. no. 
_. showing of negligence on his part. Negli-- 
gence is'a factor to be considered in — 
. ae the. amount of the ges | 


- Federal Coal Mine Health aa Safety | 


Act of 1969: Penalties: Generally 


- Evidence of previous violations is ad- 
-missible regardless of whether proposed 


assessments were paid because .even. | 


» though paid they are not offers of com- 
‘promise. The Act requires that the oper- 


-*ator’s history of previous violations be 
considered in determining the amount of 


_& penalty. 


‘Federal Coal Mine Health and Safety 


Act of 1969: Penalties: Generally—~ 


Federal Coal Mine Health and Safety 
Act of 1969: Burden of Proof—Fed- 


"eral Coal Mine Health and Safety Act. 
of 1969: Notices of Violation: Ele- _ 


ments of Proof | 


In proving a violation of section 304(c) 
(based on the absence of rock dust) the: 
-Bureau must first prove by a preponder- 
‘ance of the evidence that rock dust was 


. required, i.e., that none of the exceptions - 
_ in. section 304.(c) apply. .When the ex- 
ception involves specifically delineated | 
“percentages of incombustible dust con- - 
tent, proof that it does not apply should 
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“be ‘based: upon “garipies. ana tests of ‘ the 
| incombustible ee of the dust, 


Federal: Coal Mine Health and Safety 
Act of 1969: Closure Orders: : Generally *, 


Ap order of withdiawal ‘may be issted - : 


when no miners are in the. mine in order 


to keep the miners out of the mine until : 


a the danger has been eliminated. 


“Federal Coal Mine Health and Safety 


Federal Coal Mine Health and: Safety _ 
Act of 1969: ‘Penalties: Amounts . | 


In determining the amount of a penalty; - | 


the absence of miners in the mine can be. : 
considered in wei ghing the seriousness of 
. the violation. > 


APPEARANCES: Arthur M. Recht, ie 


Esquire, for appellant, The Valley -~ 


Camp Coal Company; Robert W. Long, 
Associate Solicitor, J. Philip Smith, — 
Assistant Solicitor, 
Schwartz, Trial Attorney, for appel- - 
lee, U. S. Bureau of. Mines. Ses lect: | 


OPINION BY THE BOARD ; 
INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS — 


Factual and Procedural | 
| Background 


On September 2, 1971, itis US. 


Bureau of Mines (Bureau) filed a 

| petition for the assessment of civil _ 
penalties against.The Valley Camp - 
Coal Company: (Valley Camp) in — 
accordance with section 100.4, Title + 


30 Code of. Federal Regulations: 


and section 109 of the Federal Coal: 


Mine Health and ‘Safety: Act: of 


. 1The rules in force when the neGuen « was 
filed have been revised since. the ‘Judge's 
decision. 837 F.R. 11861. The rules’ applicable. 


to this case are those in effect prior. to 
June 15, 1972, ‘end all citations are to those 
‘rules. 


Stanley M. 


4 1969 (hereinafter “the, Act”).2 ‘The - 


- Bureau sought assessment of penal- 


ties for violations of mandatory 


; ‘health:and safety standards cited in 


“- six notices of violation and three 


orders of withdrawal. 


ee J udge’s decision to this Board on 


-.  9P.L, 91-178, 88 Stat. 742-804, 30 U.S.C. 
: 8§ 801-960 (1970). | 
3 All three orders of withdrawal were issued 
under section 104(a) of the Act for imminent 


_ danger. 


. £2 4 Finding of tick number elght states that 
- this is. a Violation of section 305(c). The’ 
~ Order, wherein the penalties were assessed, 
. Usts_ this as 2 violation of section 305 (a). 
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A “hearing was héld, and on 
“March 31, 1972, the Judge issued a 


‘decision finding Valley Camp liable 


for 29 violations. The penalties 
assessed and the sections of the Act 


= the J ud, ge found violated are: : 


. ae 2s a Ane of 
de eas . Notice of Violation sh 2 Date Sections Violated Assessment 
ieee LY Id 9 eee mer eee ee _--.----- June 18, 1970 305(c¢) | $100 

PGR Ks tetas Re SN Ls Sept. 2,1970 — 304 (a) 250 

AS ie ee es eee _ Sept. 2,1970 -— 304(c) 100 

rc el. ae ae oe en ee ee ee oer em Sept. 17, 1970 304(a) 500 

BCI etn ek oe ats le Sept. 17, 1970 304(c) 250 

; Es 1d 6 ee ee reed et Oct. 20, 1970 B06) 150 

Order of withdrawal An | 7 Ts a4 : | 

1 OR Bee eek oe : Deo. 38,1970 =  -802(a) > ss 250 

: i ae ~ 303(b) | 250 
—6808(a)1) 250 
303(d) 100 
304(a) 750 
(304(a) 850 | 
. 305(c) 100 
305(c) 100 | 
 306(d) 250 
| : 306(f): 125 
MO ie se Se odious Dec. 30,1970°- -  —- 304(a) © 750 
7 ey  804(a) 500 
—-304(c). 250 
305(¢) . + 125 
306(f). 125 
- 306(d) (125. 
_ — 8061) ~1250—~«” 
oe in te eo - 305(c) 4. 800 . 
MW Sueeciies oo woes eee seas Jan. 5, 1971 -304(a) 1, 000 
a 4 me 311(b) > 250 
304(a) 250° 
304 (a) 500 
a 304 (a) 100 
JRO eecesue Bude secct osu wemseunces eee soce se ieee ease $8, 875 
Valley ‘Camp appealed the i 21, 1972, aad timely briefs » 


were ‘thereafter . filed by ee 


This appears to be a osc error, as. 
the evidence indicates a violation ‘of 305(e), 
5 The same problem exists for this violation 
as the violation discussed in note 4. The find- 


‘ings of fact indicate a violation of ‘section 


311(f); the Order indicates a vioiation of . 
section: SIL (b). A violation ‘of SEEDY is Sup- - 
ported by the record. —_ 


- 801 oe ae 


| pn nad the ‘Barca, ‘The argu- a 
~ ments of the parties: are character- 


ized: below: in’. PRE- 


‘SENTED. Vins! 
Valley: Gamp’s No. re “Mine is a 


ISSUES, 


nips. but. unprofitable, mine em- 
_ ploying approximately 350 workers 
_ underground. During: 1970, the © 


mine produced 1,478,308 tons, and 


-. had gross sales totaling: $8, 907, B04 = 
and an operating. loss .of $321, B44, 
.From January to September. 1971, 


‘ the mine produced 828,762 tons, had 
gross sales totaling $5, 7 527, and 


had an operating loss of $1,175,410. . 
In assessing the penalties, the 
_. Judge gave substantial considera- 


tion to this financial data, and Val- 
Jey Camp does not appear to chal- 
lenge this. In ‘fact, Valley Camp 
- apparently limits its arguments to 
the findings of violation and chal- 


lenges none of the findings relating — 


to the application of the six criteria, 
set . forth in section 109(a) . of the 
Act. 


| ae PRESENTED 
J. Whether, pursuant to section 
109 of the Act, an operator is 


liable for a civil penalty.if the — 
underlying violation is not 
_ caused by the negligence of the | 


| operator. | 
_ II. Whether evidence of previous 


violations is inadmissible i in a 


penalty proceeding if proposed 

penalties have been. cad for 
-. - such violations. 
esse 


_ found for a failure to rock dust 
_ if the violation is supported 
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verting them - 
offers of compromise. In the present. 
case, Valley Camp incorporates this’ | 
argument by reference. | a 
Whether a violation of section | 
— °804(c): of the Act. may be — 


ene by the: visual observa. : 
tion of the mine. inspector that r 


- - rock dust was absent. 


‘Whether, pursuant to section — 
——-109 of the Act, an operator is 
liable for a civil penalty if he - 
voluntarily withdraws all un- - 
derground production person- 
nel from the mine before the . 
. Bureau of Mines. issues an im- | 


ae minent’ bees order ‘of. with- of 


4 drawal. 


_ OPINION BY nme BOARD a 


The issue of whether an operator 
is liable for a civil penalty for. a | 
violation ‘not caused. by his own 


negligence was resolved in The Val- 
ley Camp Coal Co., 1 IBMA 196, 


79 ID. 625 (197 2), In that case, _ 
we held that an operator can be li- 
able for civil penalties even though. - 
there-is no showing of negligence on. | 
his part. Ld. 1IBMA at 200-01. We , 


reaffirm. this. eee 


II. 

The second issue also was decided - 
in the above-cited Valley Camp. 

case. In that case, Valley Camp ob- 


jected to the admission into evidence - 


of previous notices of violation, be- 
cause the proposed penalties for _ 
them had been paid, thereby con- _ 
into. inadmissible - 


Evidence of previous violations i is. 


admissible, regardless. of whether 


proposed assessments were paid, be- _ 


cause, even though paid, they are - 


= aoe offers of compromise, en ‘at | 
a 203-04. Section 109(a) of-the Act 

: requires that the Secretary consider 
the operiitor’s history of previous — 
ci violations 


pees in determining - 
| amount, of a 1 penalty. | 

ee. mm : 

ay ‘The third issue is | whether a fail- 

. -ure to rock:dust..in violation 304 (c) 
-ean ‘be proved ‘solely: by the visual 


obser vation of the Federal mine in- 


cm spector that. rock dust .was absent. 
Two’ sections of the Act regulate 

the use of rock dust. 

-. Section 804(c) states: 


‘All underground areas of a coal mine, 


_ except those areas in which the dust’ is 
~- too. wet or. to high in, 4neombustible con- | 
_ tent to. propagate an explosion, shall be: 
tock dusted to within forty feet of all 
: working faces, unless such areas are in-— 

-: -gecegsible or unsafe to’ enter or unless 


a the Secretary: .or his authorized repre- 


sentative permits an exception upon his 


finding that such exception will not pose 

~ a hazard to the miners. AL crosscuts that 

7 are less than forty feet from: a working 
face ‘shall also be rock dusted. 


- Section 304(d) states: 


a “Where rock dust is required to be ap- - 


plied) it. shall be distributed upon the 
top, floor, and sides of all underground 
areas of a coal mine and maintained in 
-guch quantities that the incombustible 


- -eontent of the combined coal dust, rock 


dust, and other dust shall not be less 


than 65 per centum, but the incombustible __ 
content in the return aircourses shall: be 


no less than 80 per centum. Where 
methane is present | in any ventilating 
- eurrent, the per centum of incombustible 
‘content of such combined dusts shall be 


increased 1.0 and 0.4 per centum for each 
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0. 1. per eens of methane where 65 and | 
‘80 per ‘centum,- respectively, Of! ‘incom-. - : 
-bustibles. are required.” | 


The above sectiorié: should hee con- x | 
steued as a whole. Their purpose is 


to provide an incombustible atmos- 
“phere 3 in most underground areas of 
_ the mine so that; if ignition occurs, 
‘the dust -will not: propagate an ex- 
plosion. When read with this com-_ 
munity of purpose and subject mat- 
ter, sections 804(c) and 804(d) re- - 
quire operators to rock dust: every 
_erosscut as well as all other areas of 
the mine beyond 40 feet of working 
_ faces, unless ‘such areas are natu- 
rally too high in incombustible dust 
content to propagate explosions, too | 


wet to propagate an explosion, in- 


_ accessible, unsafe to enter, or have 


been excepted from. the require- 


‘ments by the Secretary or his au- _ 
thorized representative in accord- 
ance with section 804(c). Section 


804(c). does not ‘define the level of 
incombustibility that is “too high to 
propagate an explosion,” but, when _ 


read as a whole, this level 3 is defined 


by section 304(d). 
In proving a violation of section 


304( ce) (based on an absence of rock 
‘dust), the Bureau must first’ prove | 
bya preponderance of the evidence 


that rock dust was required, t.¢., that 
none of the exceptions. in. section 
304 (c) apply. When the: exception is 


based on the specifically delineated 
percentages of incombustible dust 


content, | proof. that. this. does not- 


-apply should be based upon samples 


and. tests of the incombustible con- 


ca aol . 


are fant of. es mine’s Gast See. Hall 


Goal 0o., Ine, 1LIBMA 176, Wt8; 
9 LD. 668 (1972). . 


In the present case, ne Bureau | 


“introduced no probative | evidence on 


Valley Camp Ne. 1 Mine. Therefore, 
we vacate Notice of Violation No. 4 
SRK (9/2/70), Notice of Violation 
No. 4. SRK (9/17/70), and the al- 


leged violation of section 304 (c) de- 


scribed i in Order of Withdrawal No. 
— SRK (12/30/70). 


IV 


a “The fourth issue concerns ‘Order 
of Withdrawal No. 1 WS, which - 
was issued for imminent danger on 


January 5, 1972. Valley Camp con- 
‘tends that because all personnel had 
been voluntarily withdrawn from 


the mine prior to the inspection, im- 

_minent danger could not have been - 
-. .present when the order of with- 

drawal was issued, and therefore no 


| penalty should’ be assessed. - 


Valley Camp bases its aes | 
‘On an erroneous belief that an order. 


of withdrawal cannot properly. be 


issued. if no miners are in the mine 


when. the order is issued. We pre- 
viously rejected this argument in 
UMW A. District +31 vy. Clinchfield 


Coa Co. 1 TBMA 31, 41; 78 I.D. 
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657. (1972). 


not only takes. ihe miners. ‘out of ii ae 
. ‘mine, but also. keeps: them out. until i 


the danger has been. eliminated, an 


order of withdrawal may be issued 
when no miners are in the mine. ._ 
the incombustible dust content in. 


Section 109 of the Act requires: 


assessment of a penalty whenever — 
@ violation, exists in a coal mine. A 
violation is any breach of a manda- 


tory health or safety standard, and 


a miner does not have to be in dan- 

ger of death or serious. physical 3 
7 harm, see the Act § 3(j); for a vicla- 
tion ‘to exist. In determining’ the ~ 
amount of the penalty, howeyer;the 
_ absence of miners can be coe ied = 


in weighing the seriousness of the 


‘violation. | ‘See Robert G. Lawson — 


Coal Co., 1 IBMA 115, 1205 Li rape 


Finally, Valley Camp objects to _ 
any finding of violation contending _ 
that there was insufficient facts. to — 
sustain the violations. We do not. 


believe that this argument deserves 


consideration by the Board: Valley 


-Camp’s argument lacks specificity 1 in». 
its objection, its reasoning, and the 


evidence relied upon. Therefore, the 


‘Board considers ‘Valley Camp to . 


have waived objection to any error 


2 other than the four discussed above. 
48 3 CFR 4. 601 (a).” a 


158,158 (1971), wherein it washeld ~ 


that because an. order of withdrawal 


/ 6 In’ the present case, the spentne chal- ape 


authority delegated to the Board of 
Mine Operations Appeals by the - 
_ Secretary of the Interior (43 CFR. 
A1(4y) IT-IS HEREBY ° OR- | 


lenges only. the Bureau’s lack of proof on 


. the mine’s incombustille dust content. Never- 


* theless, | it is the Bureau’s burden of proof to 


establish the. inapplicability of all. the ex- 


ceptions in section 304(d). Some of the excep- 
tions, however, can be excluded by the inspec- 
tor’s. visual observation. 


= 494-731—73- 6 


‘ORDER 
WHEREFORE, ee to the 


DERED that: 


cS a The. decision of. the J nudge 
: a IS. REVERSED as to the follow- 


. i ing: Notice of Violation No.4 SRK 
=e (9/2/70), Notice of Violation No. 4 


ce SRK (9/17/70), and the alleged 


a Violation of section 304 (a) described 


: : in Order of Withdrawal No, 1 SRK 
oe (12/30/70) 5 ee . 
, (2) Notice of Vaolkcoh 4 SRK 


: (9/ 2/70), Notice of Violation 4. 
_ SRK (9/17/70), the alleged viola- 
tion of section 304.(c) - described in 


Order of Withdrawal 1 SRK (12/ 


: , 80/70), and the penalties assessed. 1n 


-* gonnection with each of these ARE 
VACATED; 

~_. (8) As to all other @aatont the 
o decision and order of the Kixaminer 
ots 18 AFFIRMED; and. 


oo (4) The Valley Camp Coal Caine 
‘pany pay $8,275 on or before Febru- 
- ary 1, 1973. - 


C. EK. Roamns, Jr. , Chairman. 
; Dav | Doane, Mu ember, | 

- nD. CONTINENT COAL AND 

_ COKE COMPANY | 
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Decided December 39, 1 979 


Appeal by the Bureau of Mines from 
a decision by Dent D. Dalby, Adminis-— 
trative Law Judge (formerly Depart- 
. mental Hearing Examiner), vacating 
eight notices of violation of the Fed- 
. eral Coal Mine Health and Safety Act 


of 1969 charged to Mid-Continent Coal 


: _and Coke Company (Docket ‘Nos. | 
DENV 72-10-P ; T2-12-P ; Lineas, | 


"DECISIONS. OF: THE’ ‘DEPARTMENT OF. THE ‘IN TERIOR: 


Action ° N 0. | 


179 LD. - 


_ Affirmed as smodified. 


| Federal Coal Mine Health and i Sagety 
Act of 1969: Penalties: Existence of 
Violation se ue 
‘Neither the ‘Act 1 nor Ene Regulations 1 pro- 
‘vides’ that a ‘mere presence of methane 


gas in. excess. of 1.0 volume per centum - 
is ber sea violation. 


Federal: Coal Miné Health: and Safety 73 
“Act of 1969; Penalties: ‘Existence of | 
Violation . _ 


Failure ie an operator upon. saonine 


aware of the presence of 1.0 volume per. 


centum or more of.methane at a working» 
place to do any of the following would © 


Violate section 303(h) (2): first, to. make 


immediate changes Or adjustments in the . 


? ventilation of the mine; second, to eut off 
‘power to electric face equipment located _ 
In the affected area while adjustments _ 
“are being. made in the ventilation; third, 
to stop all work immediately in. the af- 
fected area: fourth, to take precautions = 
; So as to prevent other areas of the mine - 
from becoming endangered ; fifth, to with- — 


draw all persons except those referred to - 


‘in section 104(d) of the Act at any time 
_ that a working place contains 1. 5-volume | 
a per centum or. more of methane. 


-. Federal Coal Mine Health: and — 


Act of 1969: Generally 


‘The definition of “working place” § in sec- 


tion 318(g) (2) of the Act means - inby 
the interior-most Trib or wall of the last | 


Open crosscut. 


‘Federal Coal Mine Health and Safety | 
‘Act of 1969: Injunctions—Federal ; 
Coal Mine Health and Safety Act of | 


1969: Mandatory Satety Standards: om ” 


Generally - 
‘Where 80 CFR 75.1403-7(d) was subject 


to the injunction in Ratliff v. ickel, Civil | | 
7 0-C-50-A (W.D., Va., 


Act of. 1969: 


. ‘April 23, 1970), the inspector should. have. 


notified the operator to properly connect 
chains ~ between mantrip cars, but. he 
‘should not have issued a notice of viola- 


“tion of section: 814(b) to circumvent. ae 


injunction, - 


Federal Coal Mine Health and inne | 


Act of 1969: aaeeiid Beret Stand- 
ards: Generally — | 


“Where an operator is. charged - with a 


° duty of inspection ofa high-voltage cable 


in an entry, the entry constitutes an ac- 


tive working, and it is subject, to the re- 


quire ements of 30 CFR %. 400. 


| & Federal. Coal: Mine Health. and Safety 


M dat Safety — . 
anda Ory ate - Continent was’ charged: with numer- 


_,ous violations, some of which were es 
dismissed at the hearing on the mo- | 


‘ Standards: Generally. 


| “Where an operator failed -to eainatiate 
-wires, which were originally encased by 
individual insulation and by an outer 


, cable jacket, with two layers of friction 


tape, a ‘violation of 30 CFR 75. ss 


occurred. 


APPEARANCES: Robert W. . tag 
“Associate Solicitor, J. Philip Smith, 
Acting Assistant Solicitor, Albert 
: ‘Witham, Office of the Regional Solic- 
itor, Denver, Colorado, Bernard M. 


2 Bordenick, John O’Donnell, Trial At- 
‘torneys in behalf of the Bureau of | 


. Mines; Robert Delaney, Esquire, De- 
Janey and Balcomb, Glenwood Springs, 
Colorado, in behalf of. Mid- -Continent 


- Coal and. Coke Company. 


; OPINION BY THE BOARD 
INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


| Procedural and Reza 
ZB ackground 


On October 28; Noveni ber 9, oa 


December 9, ps 197 1, the Bureau of. 


/ MID-CONTINENT. COAL AN D COKE ‘COMPANY 
ee December 29, 197%2 | 


Grand - Junction, 


Mines (@Bixeat) petitioned ae os : 


sessment of civil penalties under the — 


Federal Coal. Mine. Health: and | 


Safety Act of 1969 (the Act)? 
"against. Mid-Continent Coal and — 
Coke Company (Mid-Continent). — 


The petitions incorporated by refer- 7 


ence the notices of violation and : 
_ withdrawal orders which had been: © 
issued. previously to Mid-Continent — 


by Bureau coal mine inspectors. The |» 
three petitions. were consolidated — 
for hearing which was held. in. - 
Colorado; on’ 
March 21, 22, and 23, 1972. Mid- 7 


tion of the Bureau. Nine violations . 
of.the Act or Regulations? at the 


LL. S. Wood Mine and 16 violations - - 
at the Dutch Creek No. 1 Mine (a . 
total of 25) were the subject of the 
hearing. The Judge’s decision, dated . 
‘July 21, 1972, vacated 13 of the 25 — 
“notices. The Biron timely filed its 
“Notice of Appeal and its brief which a 


challenges the J udge’ S decision to. = 
vacate eight of the 13 notices. A re- 


ply brief was filed by Mid-Con- — 
-tinent,? which was assessed a total — 


amount of $3.925 in civil penalties _ 


for the 12 violations not vacated by — 
_ the Judge. The Bureau appeals the 
vacation by the Judge of the follow- =s 
| ang eight violations : oe 


es P.L. 91-173, 83 Stat. 142-804, 30-0. 1.8. c. ge 
§§ 801-960 (1970), a 
3 Title 30, Code of Federal pepcietiode: ; 
- 8 Although untimely | filed, the | uta - : 
Continent ‘brief has. been fully considered. - 
by the Board.  -— -- ee 


Date fe Notice 


ea Sestaiber 17, i | 
—» "(2)- December 29, 1970___._-+-.-.--1---. 
3) JenMaly OG, Ltd aecat ei deee oe ES 


| . (4) October 6; 


“(5) November BO, O70 ae poe ee 
(6) January 7, 1971. See Snr ae nerere eae 
_ (7) January 7, VO eee ese ae. 

a>: ae 27, i aa aii 


three different dates. The cuepeae 


| Contentions O f the Parties. 


: ‘The ‘Bureau argues with respect . 


eer the eight vacated Notices of Vio- 
lation that the Judge erred in his 


‘interpretation of the respective | sec- 


| tions of the Act or Regulations; 


: -whereas’ Mid-Continent contends 


¥s that. the Judge made ‘the correct 
-findings and conclusions, based 
upon substantial evidence in the 


| - record, and that his decision —. 


be afiirmed, by the Board. 
| = S Wood Mine: Notices of Vio: 


~ lation, September 17, 1970, De- 


cember 29, 1970, and J anuary 26, 
1977. Involving Section + 850(K) 
(2) of the Act | - 


oe The Tnspector’ s Notices with re- 


. -gpeet to the three alleged violations 


"lof section 308.(h) (2) in the L. S. 
Wood Mine indicated the presence 
of methane in excess of 1.0 volume 


‘per centum in. the ventilating cur-- 


- = rent at shires: different locations: #on 


ae: «Regarding the eaeeitie tochtions: the three 


Notices of Violation of section 303(h) (2). 
- failed to clearly. allege that the Inspector’s | 
-methane tests were Made at a “working. 


' place,” defined as, “inby the last open cross- 
— eut”? in section Bree) 2): As to the Renton 


‘DECISIONS: OF “THE DEPARTMENT OF ‘THE INTERIOR ss 


L. ak woop MINE 


1970._--2-- eee, 


{79 LD. | 


cs ‘Section i iad alegeilye : 
Violated - 


“Number - . 
ao “303¢h) (2) 
--. 1-JLB- 303(h)(2) 
__. 1-RLM - 3038(b) (2), 
25 1B, B14(by 
__. JLB 303(h) (1) 
2 2-1EB 30. CEFR 75.514. 
3 ALB 30: CFR 75.400: 
2-JLB 80 CFR 75.400. 


testified that he made the tests at a: | 


point not less than 12 inches * from 
the roof, face, or ribs,. with an elec-. 


tric methane detector and permis- 


sible flame lamp. The Notices of 


September 17 and’ December 29 were: 


‘terminated within a short time on 
‘the same dates they were issued due 
to the immediate efforts of the oper-_ 
ator to improve the ventilation. The 
| Notice of J anuary. 26 was not termi- 
nated for six days: because of the | 
“unusual difficulty encountered in 
‘dissipating a “bleeding” pocket of 
gas. The record shows and the 
Judge found that the operator took 


_ * ber and December: Notices, it is clear from the: 3 3 
- record that the Inspector made methane tests | 


IN the last open: erosseut. Whether INBY 


means IN satisfying- the definition of “work-- —_ 


ing Place’ is dealt with infra at 255; how-- 


ever, the Board need not rely on this defi-. 


nitional matter in- order: to: sade: the: instant 


issue. 


5 The Notice; dated wanes 26, ‘indicates: 
that the Inspector made: methane tests in a 
faulted area 75 feet from the face: The record 
shows that prior to.a working: shift, the In- 
spector climbed into a cavity about 12 feet 
high (the average roof is seyen feet high) and | 
discovered methane: in: excess of'1.3 percent at | 
least 12 inclies from the: reof, whereupon he- 


issued the Notice of Violation of section: | 
- 803 (h) (2). A subsequent -104(b) Order was: 
issued when: abatoment procedures DrONee: 


unsuccessful. 


| 7361. 8 


| immediate cee as. to all three No- 
: tices to abate the methane condi- 


‘tions pointed: out by the Inspector 


and shut down all electric face 
equipment. Section 38038 (h) oP reads 7 


as follows: 


Tf at ing ae the air at any working 


- place, when tested at.a point not less than 


twelve inches from the roof, face, or rib, 
. contains 1. 0 volume per eentum or more 
of methane, changes or adjustments shall 


be made at once in the ventilation in 


such mine so that such air shall contain. 


less than 1.0 volume per centum of meth- 


ane, While such changes or adjustments 


are underway and until they have been 
achieved, power to electric face equip- 


~ ment located: in such. place ‘shall be cut 


off, no other work shall be: permitted in 


such place, and due precautions shal] be | 
carried out under the direction of the. 
operator or his- agent so as not to en- 
danger other areas of the mine. If at any > 


time such air contains 1.5 volume per 


- centum or more of methane, all persons, 


except those referred to in section 104(d) 


of this Act, shall be‘withdrawn from the 
area of the mine endangered thereby to. 
a safe area, and all electric power shall. 
be cut off from the endangered area of 
the mine, until the air in such working. 


‘place shall contain. less: than L 0 volume 
per centum of methane... . 
--'The Bureau argues that section 
808 (h) (2) of the Act establishes a 
mandatory standard which is vio- 
lated “Af at any time” 1.0 volume 
per centum or more of methane is 
discovered: by an inspector. The 


Board believes that the Congress so_ 


constructed section 303 (h) (2) 7 
state first, the condition that is. 


danger to the health and. safety of | 


miners: “Zf at any time the air in 
any working place * * * contains 
1.0. volume * * * of methane * * pe 


7 and second, following this | supposi- | 
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tional oe kee clause, the tmiandatory bin 


standard (comparatively a “then. 


clause), , which if not observed and. : 


implemented by an operator would 


‘constitute a violation of the Act for’ _ 
which’ a civil penalty should. be oe 


assessed. (Italics added.) ae 
_ Neither the Act. nor the Regula. 


tions provides that a mere presence. _ 
of methane gas in excess of 1.0 vol- 
ume per centum is per sea violation. a, 


As Mid-Continent aptly points out. 
in its brief at. page five, “Toso hold, 


would simply shut down and make © ' 


impossible the mining of coal from. 
seams in which methane is present. “a 


~The Board well recognizes that the - 


laberation of methane gas into a 


bituminous coal mine is not within 
the control of an operator. Methane 
can be liberated by natural. proc- | 


esses as well as by the intrusion of » : 


mining operations, and the gas is. . 
‘not readily detectable by the hu- | 
man senses. As the Bureau Inspec- _ 
tor in this case, J. L. Bishop, testi- 


fied with respect to the presence of © 


7 TBE hans: gas, 09 Boke ee [Conditions 1 in | 


a coal mine are subject to changes 7 
from one minute to the next or even © 


one second to the next * * *.” (Tran- . . 
seript at 87, hereinafter Tr. ——.) 


Failure by an operator upon. be- 


‘coming aware of the presence of 1.0- 
volume per centum or moreofmeth-  ~ 


ane at a working place to do any of — 


the following would violate section | ; 
303 (h) (2) : first, to make immediate | 


changes or adj ustments in the ven-_ 
tilation of the mine; second, to cut — 
off power to electric Bice! equipment : 


located in the affected area while 


adjustments are being made j in the i 


ve 740 DECISIONS oF THE: 


7 : ventilation; third, to 86 all work 
: immediately in the affected area; 


Be fourth, to take precautions so as to. 
prevent. other areas of the mine from. 
becoming endangered ; fifth, to. 
_' withdraw all persons. except those 


- referred to in section 104(d) of the 


—  Actat any time that a working place: 
~ contains 1.5 volume per centum or 


; 5 more of methane. © 
Tt is clear from the record and 


the A udge’s decision that the Bureau 
did not sustain its burden of prov- 
~* ing a violation of section 303 (h) (2). 
-» The Board accordingly will affirm 
. the Judge’s decision, vacating these 


three. Notices of Violation. The 


ae | udge erred, however, by not vacat- 


» ing the 104(b) Withdrawal Order 
of January 26, 1971. It, too, should 
_ have. been waeated hecatie it was 
> ‘based upon a violation which the 


: a J udge. had vacated. 


Duteh Gree No. 1 Mine: Novem- 
ber 10, 1970, 2-JLB, Lene 
- Section 308 (h) (Z ) - 


| ‘On. the drow iat. Inspector 3 
eZ Bishop observed-a continuous miner 
- “brushing bottom” ¢ for a period in 
- excess of twenty minutes without 


testing for methane. Bishop issued 


_ @ Notice of Violation of section 303 | 
-  (h)(1) of the Act which requires 


_such tests to be made at intervals of 
not more than twenty minutes dur- 


. *.“Brushing pottom,” as _ described by the 


Inspector. means: 


- # * ® They have a. heaving condition on 


ie the floor [of the mine] and periodically they 


‘have to come back and remove some of the 


“material on the floor to increase the height 
ofthe opening so: they can mine the coal.” 


(Tr. 468) a 


DE PARTMENT 


OF. THE “INTERIOR . 3 


ing each shift “at eran working: —_ 


place.” As the Judge noted in his - 
decision, the Act defines “working 
place” as “The area of a coal mine 
inby the last open crosscut.”” (Italies , 
added.) “Inby” is defined, as. ae 


lows: 


| a. Toward the working face, or ins 


terior, of the mine; away from the shaft » - 
** *b In a direction — | 


or entrance: 
toward the face of the. entry from. the 


point indicated. as the base or starting — 


point. c. The direction. from a haulage 
way to a working face *. ze Gg. Opposite . 


_ of outby. (Italics added. ae 


The Bureau contends that. a min- : 
ing. machine would be no less inby 
the last open crosscut if itis “brush- | 


ing bottom?’ in. the crosscut, remov- 


ing coal from the ceiling of the 
crosscut, or performing any other 
mining activity inby the exterior rib _ 
line of the last open crosscut (exte- 


rior rib line means. the line of the 


wall closest to the portal of the 


mine). The Bureau further con- _ 


tends that the Congress intended — 


such a definition of “inby the last 


open. crosscut” because to hold 


otherwise would exempt any type of - 


mining opération in the last: open 
crosscut from methane monitoring. 

The Judge relied upon Inspector | 
Bishop’s unrefuted testimony that 
“this machine was operating in the 
last open crosscut, grading bottom, 
approaching a pillar that they were 


to retrieve.” (Tr. 467.) He con- | 7 


cluded that a machine operating Ik 
the last open crosscut is not operat- 
ing at a “working place.”. > 


7A Dictionary of Mining, Mineral and Re 
lated Terms, at 572- (P. es ed., (1968) 
(U.S.. Bureau. of Mines). anf 


oe L De : a > . 


av 736) | 


The’ Board affine" the J udge’ S 
| findings and conclusion with regard 
to this Notice. “Logic dictates that 


“inby the last open crosscut” means 


inby the interior-most rib or wall. 


Otherwise, the definition of “work- 


ing place” would give rise to the un- 
tenable situation. in which the ast 


open crosscut is inby itself. The 


an Board understands: the Bureau’s 
argument that the J udge’ S decision 
exempts a critical working area, of 
the mine from methane monitoring, 


but we can find no support for the 


- Bureaw’s position in the language of — 


_ the Act or the legislative history. 
The Act does provide safeguards 


other than. monitoring in the Jast. 


open crosscut. The primary safe- 


: guard against methane in the last _ 


open crosscut is proper ventilation. 
We believe that the Congress ¢are- 


fully developed the definition of 
“working place”-on the assumption — 


that sudden liberations of methane 
are more dangerous to the health 


and safety of the miners in the cud 
_ de sac extensions (inby the interior- 
- most rib) where the full force of 
ventilating currents (in the cross- 


— cut) cannot t, immediately any: the 
gas away.” | 


o Duteh Creek No. ve: Oba: 1970, 
— I-JFIB , Involving Section 314(b) 


On October 6, 1970, Inspector 


7 Bishop cited an alleged violation of 
the Act in the Dutch Creek No. Ce 


2 Whereas the minimum volume of a per 
minute required in the last open crosscut is 
9,000 eubic feet (80 CFR 75.301), “A mini-. 
mum quantity of 3,000 cubie feet a minute 
of air shall reach each working face from: 


which coal is being cut, mined or loaded 


* me mt (30 CFR 75.301-1), 
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“Mine which is immediately ae aomnt a 


to the L. S. Wood Mine. The Notice 


was issued . under section | 314 4b), i 
which states: - 


Other ‘safeguards. doce 


with respect:to transportation « of men and a - 
materials shall be provided. . oa 


Bishop found that mantrip Cars; 


which were connected by links and | 


pins and pulled up slopes by ‘Tope, 


did not have safety chains. Safety — 
chains in Bishop’s opinion added a. 


second line of safety similar to'their. — 


use on trailers pulled behind trucks 


and cars. The Regulations under : 
section 814(b) provide i in pertiviont. = 
part: : ghee. 


should be connected by chains, steel ropes, te 


or other effective devices between man- | 


trip cars and the rope. [30 CFR 0. Set — 


(4)1 


As the Inspector noted (Tr. ae 


on the date of the Notice the Regule-~ : 


tions under section 314(b) were sub- 


ject to a restraining order imposed. - 


by Ratliff v. Hickel, Civil Action — 
No. 70-C-50-A (W.D., Va. , April 


93, 1970), which was not dissolved" 7 


matil November 10, 1970. The Board... . 


- finds from his’ own testimony (Tr. a 
438) that Bishop nevertheless tried. — 


to enforce section 75. 1403-7 (d) 
while such enforcement was re- 
strained by the Ratliff decision. . _ 
We agree in principle with the In- “: 
spector that safety chains. should: . 
have been used between the mantrip = 


ears; and we note that a chain was’ 
attached on one of the cars but not. 
connected to the next. This suggests: ee 


in “the ap 
judgment of an authorized. representative 
of the Secretary; to minimize hazards ey 


+ * + Where ropes are used on . slopes: as 
for. mantrip haulage, such conveyances: 
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7 - the Board ak ‘bx was comets 


_ the practice at the mine to use safety 
. chains. Under these circumstances, 

however, it is our view that the In- 
spector should have notified the op- 
erator to properly connect chains 
between mantrip cars, but he should 
not have issued the Notice of Viola- 
tion of section 314(b). in an attempt 
to enforce the Regulations subject to 
the injunction in Ratliff. The No- 
tice of Violation was correctly va- 
i: cated by: the J dee 


| Dutch Ovesh No 0. 1 Mine: January 
1971, 1-J LB, and January 27, 
. 1971, 2-J LB, Involving 380 CFR 


7b. 400 | Section eae of the 


Act] 


7 Tiaenectee Bishop issued a Notice 
. of violation of section 75.400 of the 
Regulations after finding “dan- 


3 gerous accumulations ° of float coal 


® With - respect to: the accumulation” of © 


float-coal dust observed by the Inspector on 


_ January 7, the record reveals the following : 
_ the: Inspector observed a generally black con-. 


dition with occasional - gray or white spots 


| in. the Six North Slope Entry for a distance 
-of about 800 feet and also in the four or five. 


intersecting crosscuts. He stirred the dust. 
occasionally in the crosscuts where the de- 
posits of coal dust were slightly greater than 
In the entry and estimated that the depth of 
the combined rock and coal dust throughout 
the area averaged four to six inches. The mine 
foreman did not hesitate to inert the coal dust 
_ with rock dust. The immediate hazard pre- 

sented was combustion and explosion, and the 
' high-voltage cable carried in the entry wag the 


Only apparent source of ignition in the event _ 


of a rooffall. In general, The Inspector was 
‘satisfied with the rock. dusting program .in 
the mine. He admitted that this infraction 
occurred in an isolated location, that there 
‘were no miners in the area, and that the coal. 


dust did not extend to any working area of . 


the mine. (Tr..484-~494.) This: does not. con- 


flict with. our finding. that the. entry consti- 


| ‘tuted an “active: mors 
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dust * * * * slong. the papAlicl slope 


entry [tothe Dutch Creek. No. 1 


Mine] and. [in] connecting cross- 


cuts for approximately 300 feet in- 


by-Six North Conveyor Belt.” (Ex- 7 


hibit 72~10-P-27.) The Judge va- 


cated the Notice on the grounds that. 
the area inspected did not constitute 


“active workings” of the mine. Sec- 
tion 318(g) (4). of the Act. defines 
“active workings” as “* * * any 
place in a coal mine where miners — 
are normally es, to work or 


; travel. uae 


TB iahes testified that a cre 
tage cable is carried along the entry 


- where the accumulation of dust was 


discovered : (Tr. 489). Section 308 
(h) of the: Act. requires “All un- 
derground. high-voltage transmis- 
sion cables shall be-installed only in. 
regularly | inspected aircourses and 
haulageways * **” (Ttalics added). 
Since the operator is charged with © 
the duty of regular inspection of | 


the high-voltage cable, it can be. in- — 
ferred that a miner or miners nor- 
mally work and travel in this en- 


try. The Board concludes that the 
entry is subject to the requirements 


of section 75.400 of the Regulations. | 


{section 304(a) of the Act] because 
it does constitute an “active work- 
ing.” Even though it may be that 
only one miner is required to regu- 
larly inspect the entry, an accumu- 
lation of coal dust is a potential 
hazard to him, and clean-up proce- 
dures are therefore warranted.!® 

10 We believe. the appropriate. action to be 
taken pursuant to section 75.400 would be to 


clean up rather than to rock dust an accumu 
lation. a 


: 7 ‘ 7361 : : - r 


a te oats 11 of coal 
Be dust was ..observed by. Inspector 
a Bishop i in the Dutch: Creek Mine on 
January 27 from the Three South 
Belt to the Five South. Belt, a dis- 
~ tance of approximately 1,500 feet. .A 


high-voltage: cable. was . carried — 


_ along the left. rib.in the No. 8 slope 
entry where the accumulation was 


> discovered. ‘The Board reaches the 


same conclusion as above with re- 
spect to this Notice. of Violation, 


and will reverse the J udge’s decision © 


| as to both violations... 


: Dies Creek No. L Mine: la 


%,1971,9-JLB ering 380 CFR 
6. SILL 


Inspector Bishop iad a . Notice 


- of Violation of 80 CFR 75. 514 for 


an allegedly i improper splice in the 
_ power cable for the sequence switch 
on the Five South Conveyor Belt. 
Section 75.514 states in pertinent 
part: “AJl electrical connections or 
splices in insulated ‘wire shall be re- 


insulated at least to the same degree © 


of protection as the remainder of 
| the wire.’ 

The Inspector found that about 
_ six inches of the power cable was 
not protected by an outer jacket, 


7 whereas the remainder of the cable 


“was so protected. The cable, con- 
taining three individually insulated 
wires, was mounted on insulated “J” 

Bishop observed general accumulations 


of coal.dust deposited for a distance ‘of 1,500 
-feet which covered the width of the entry 


3 and the ribs. By mixing the dust: with a test-. 
ing rod, Bishop estimated that the mixture of ~ 


coal and rock dust was deeper than ten inches 
in some piaces to a minimum depth of four 


ae ' inches in others. The Inspector testified that 


“he. thought the actual hazard inyolved was 


— small. 


-Mop- -CONTINENT COAL AND 
December 29, 1972 


COKE COMPANY _ - ee 


hooks. The Judge ee the Notios o ; 


of Violation because in his view the 
Regulations did not: require a cable 7 
jacket to protect insulated wires sus- 


pended on insulated “J” hooks. Mid- 
Continent’ contends that. since: it 
could have stripped away the en-. : 


tire jacket and still have been in . 
compliance with the Regulations, | 


the six inches of missing cable jacket i: 
could not’ constitute a.violation. © 
The Bureau argues that the wires — 
were originally encased by individ- ~~ 
ual insulation and, in addition, by — 


-acable jacket and that each layer of | 
insulation related to each wire. — 


Thus, by failing to repair. the six- — 
inch length of cable jacket with — 
friction tape, the operator failed to 
reinsulate each wire to the same de- 
gree of protection: a as the semear si | 
ofthe wire. - . a 

The Board recognizes tint this i is 
a close question, but it believes that” 
the Bureau has sustained its burden — 
of proving, at most, a technical vio- — 
lation. | 


Assessment o is Civil Penalltiés. 


‘Pursuant to section 109 (a) (1) of 2 


the Act, the Board assesses a civil 


penalty of $25-for each of the two 
violations of section 75.400 of the | 
Regulations discussed above and an 
additional penalty of $1 for viola- _ 
tion of section 75.514. Such penal- 
ties are based upon consideration of 
the statutory criteria as follows: (dd) 


The earliest violation found by the: 


Judge dated back to June 28, 1970, _ 
shortly after the Act became effec- 
tive. We conclude that a substantial - 
portion of Mid-Continent’s history _ 


: “DECISIONS ¢ OF..THE. 


_. of previous ‘violations is presant i in’ 


- this ‘record, and we find that it is — 


- only: of moderate significance. (2) 


- We find that Mid-Continent’s L: 8. 


Wood. Mine - employed approxi- 
~ mately 56 men, 25 of them under- 


ground on two working shifts and a 
- maintenance shift, five or six days a 


week (Tr. 39). We find that this 


is not a small mine, and it is ‘only | 


- part: of Mid-Continent’s coal min- 


ing inte rests ; therefore, the amount 
- Of $511 in penalties i is not inappropri- 


ate. (8) Since the Board is inter- 


_ preting for the first time a new and 


unusual set. of. circumstances, and 


: since we find that one of the viola-. 
tions is only technical, we conclude - 


that the: operator was mee negligent. 


4) Considering the approximate 
number of men on the payroll i in one 


of Mid- Continents mines, ( above) 
and the company’s failure to appeal 


te nearly $4,000 in penalties assessed 
_ by the Judge, we find that the addi-_ 
tional penalties will not affect the 


“s January 7, 197i nee ene eae eee cers age 
? January 27; sy i Cea cen ae oan beter iok 


DEPARTMENT. OF. THE. INTERIOR — 


7 tae S ability to stay i in business. 
(5) As to the violations of section — 


75.400 of the Regulations we find 


that neither of the mine entries | in: 


volved was theavily traveled and 
that. a ready source of ignition was 
not present in either of them. We- 
find also that the violation of sec- 
tion’ 75.514 of the Regulations was 


of a technical nature and therefore - 
conclude that none of the ‘three 


violations was grave. (6) The op- 
erator demonstrated his good faith 
by complying rapidly with the In-- 
a S instructions. | 


ORDER — | | 
WHEREFORE, serene i ae ne 


| authority delegated to the Board by 


the Secretary: of the Interior. (43 
CFR. 4.1(4)), IT IS. HEREBY 


| ORDERED that: 


1, The Judge’s. aad Is RE- . 
VERSED. as to-three Notices of 


Violation and Panaliog & are assessed 


: Spare 4, ee ae neneee ee ecadeee ote 


| 9, ‘The Orier of . Withdrawal of 
Je anuary 26, 197 1, IS. VACATED; 


38. The J udge’ s decision IS AF- 
FIRMED} in all other respects; and — 


4, Mid-Continent pay the Admin- 


% sstrative Law Judge’s assessment 


as.set out below: 

| “ a “Nignoer™ : Amount Assessed ai 
wea ESS 868: See ee ee a $85 
ee: PTB eae yp BB 
Sod 7a: ee 1 


$51 


of $3, 995 plus the above assessment _ 
of $51, or a total of $3, 97 6, onor | 


before January 81, 1973. ca 
o. B, ‘Rocmrs, Jr. i, Chairman. 7 


Davo Doanin. M ember. : 
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_ ADMINISTRATIVE ‘PRACTICE | 


Ae Where only a portion of the 
in‘ a wunitized - oil | 
and gas lease is elimi- 
nated. from the unit, the | 


lands 


leased lands are situated 
in whole or in part on the 
known geologic structure 


of a producing oil or gas. 


field, and the lease terms 


and factual cireumstances | 


-are identical to those in 
the decision, Standard Oil 
“Company of California, 
et al., 76-I.D. 271 (1969), 
this Department will fol- 


low the ruling by. the 


United. States Court of 


_ Appeals for-the Ninth 
Circuit in Standard Oil 


Company. of. California Vv. 


_ Morton, 450 F. 2d 493 


(1971), which overturned 
that. decision solely upon 


_ principles of contract con- 


_ struction; therefore, the 


eliminated lands will re- 
tain the rental rate. ap-. 


plicable to nonparticipat- 
ing. acreage within the 
unit rather 
higher rate applicable to 


than the | 


| ; non-unitized lands within ~~ 


o:) known, geologic struc- 


2. CompettiveBidaing ” Com-_ | 


petitive bidding does not 


_ require that more than 


one bid be submitted be- 
fore the authorized of- 


23° | 


‘page | ADMINISTRATIVE | PRACTICE 7 


Continued 


'. ment,. give’ opportunity | 


8. Administrative agencies. have © 
. the power to make their 

- own findings regardless of 

_ the findings of an Ex-- 
. aminer so'long' as their ~ 
'.. findings are based on sub- | 
- stantial. supporting evi-— 
_ dence in the record______ 


. ficer, it eee “aie ‘ais 
officer, by. due advertise- 


for everyone to bid_____. 


ADMINISTRATIV E PROCEDURE 
GENERALLY sj. 


- A. decision of a district 1 man- 
ager which is arbitrary or 
capricious. will not be 
- sustained, 
lenged by one who has © 
_ standing, 
absence of any evidence © 
. of. serious 


when . chal- 


even in the 


economic 


i ‘impact. To that extent, 


pany and Zack Cox, 

LGD. 55 (1988), -is — 
OVETMUGd 2 asasiwoce sy ° 
decision involving the 


exercise of administra-— 
tive discretion, which is - 

“supportable. on 
-... rational - 
arbitrary or capricious. . 


National Livestock Com- 


‘basis, is: not 


any 


Page. 


596 


yi ee 


109 - 


_ . An apportionment of the 


federal range,.. 


involving 


some abolition of “split- 


use” between states. and 
_ based upon the effectua- _ 
tion. of & management _ 
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Continued | 
GENERALLY—Continued Page 


plan reasonably related 
to the protection of for- 
age and other values, has, 
_ therefore, a rational basis 


of serious economic im- 


. .pact. To that extent, 
National Livestock Com- 
pany and Zack Coz, 


ADJUDICATION—Continued ‘Page 


and is not arbitrary or © [°™ LG.D. 55 (1988), is 
_ eapricious...----------- «TO - overruled....-._---- 109 

38. The marketability test, as ee | decision involving the fe 
developed by this Depart. exercise of administrative 
ment and approved by — discretion, which is sup- © 

_ the courts, is # comple- — portable on any rational 
ment to the prudent man ~ _ basis, is not arbitrary or . 
ae icy eC capricious. An  appor- 

valuable mineral deposit tionment of the federal 
_ under the ‘mining laws, . Tange, involving some 
and publication of the : abolition . of “split-use” 

_ test in the Federal Regis- between states and based 

- ter is not a prerequisite - | upon the effectuation. of 

_ to its validity__-----.-- _ 588 a& Management plan rea- 

4. The marketability test of sonably. related to the — 
discovery of a valuable _ protection of forage and 
mineral deposit under _ other values, has, there- 
the mining laws does not » . fore, a rational basis and — | 

_ violate due process of law is not arbitrary or capri- , 
as being unconstitution- . BIO UIS iste ea ents cilia, 110) 
ally vague, or as being » ‘BURDEN OF PRO oF ; 

unlawful administrative \ | 
legislation__._-.--.-.-- 588 a In a Government contest 

5. A mining claimant has not against a mining claim 

been denied due process where the Government. 
when his. claims are con- has shown that the small | 

' tested assertedly because market for dolomite aie 
a permit has been granted ful for metallurgical pur- 
to a museum to perform poses 18 being: met by | 
archaeological work under ics eoripetitive SOUTCES - 

the Antiquities Act, and than the claim, the con-_ 

where there was some testee then has the burdes 

prehearing. © newspaper of proof to show by a 
publicity that the contest preponderance of the evi- 
was being instituted but dence that the dolomite 
the claimant does not could be marketed at is a 

show that there was any _ profit for such purposes-_. 379 
unfairness in the contest 2, A mining contestee is the 
proceeding itself__..-__- 588 true proponent under the 

ADJUDICATION — ar Administrative Procedure — 

1 A decision of a district man-~ Act that his claim is valid 
ager. which is arbitrary . and, therefore, has the 
or capricious will not be burden of overcoming the — 
sustained, when  chal- Government’s prima facie 

‘lenged by one who has case of no discovery with 
standing, even in the ‘a preponderance of the | 

| - evidence._._--__--- ---- 588 


‘absence of any evidence. 


-INDEX-DIGEST. 5 Be _ , tt Ags 


ADMINISTRATIVE PROCEDURE—. - baht | ADMINISTRATIVE PROCEDURE 
‘Continued | Kye ‘| Continued - ee ee 
DECISIONS. =. a Page | ie DECISIONS —Continued: yay: e > Page 

yi The Administrative oe | mining contest. ae not | 


dure Act, 5 U.S.C. § 557. _ 
(c) (A) does ‘not. require 
that an initial. decision — 


- must incorporate a ruling 
on each. finding and con- 


be: considered or relied 


upon ia making a final 
- decision, but.may only be 
_considered..to determine __ 


if there should be a fur- 


580 


clusion made in-the rec- — i ther pe renee ea erege 
ommended decision’ of _ HEARINGS. : 
-. the hearing examiner but - 1. Under the Administrative | 
rather it is sufficient if Procedure Act the record — 
the initial. decision ‘ con- made ata hearing con- 
tains a statement of its i stitutes the exclusive rec- 
findings, conclusions, and ord for decision except to _ 
ape teesone oF este nhers: 4 the extent official no- 
BOR ita Se en. «Og: tice of facts may be | 
2) "Section 8b). of ‘the Agente: taken. Further evidence 
trative. Procedure Act’ re- | presented on appeal after — 
quires findings of fact. | an initial decision ina 
In the absence of find- | _ Mining contest. may not 
ings it may be impossi-' | be considered or relied 
ible for the Board: of i upon in making a final 
Mine Operations Appeals _ _ decision, but may only be 
to review a ‘decision of _.considered to determine 
an Examiner, and . the | if there should be a fur- 
‘case: should be remanded ‘ther hearing... wn =~ === , 
“to the Hxaminer:..:2... 425:{ 2. Ina Departmental proceed- 
BAT statement. made ina Bu- >. ; ing to determine the va-. 
‘Teau | appeal decision lidity. of a mining claim, 
- Which does ‘not - accu-— an. evidentiary hearing 
rately reflect one eviden- f under the Administra- 
. tiary fact does not ‘es-. - trative Procedure Act is 
. tablish that the decision’s required only if there is 
- other. findings were ‘er- a disputed determinative 
roneous, ‘and this Board. question of fact; where _ 
will sustain the Bureau’s the validity of a claim 
determination that min- — - turns ‘on the legal effect. _ 
ing claims are’. invalid to be given to facts of 
‘where the entire record ft. ~ record determining the — 
supports that conclusion. 589. status of the land when > 


the claim was located no — 

hearing is required_. ieanoee 599 
JUDICIAL REVIEW : saat 
1. The filing of.a court action to 


«4, Under the ‘Administrative 
Procedure Act the record 

-. made at a hearing consti- 
tutes the exclusive rec- 


a ‘Further 


_ ord for decision except to 
the extent official notice 


of facts may be taken: °~ 


| evidence pre- 
’ sented on appeal after an 
initial decision in a 


review a decision of this 

‘Department does not au-. 
‘tomatically suspend’ the 
‘effect’ of ‘the decision. 


This “Board, however, 


may order a suspension 


34." AQ. © Pace a fan “INDEX-DIGEST | 
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GENERALLY. . Page 
id The Secretary of the ihtanior 


ADMINISTRATIVE. PROCEDURE— cZ Ear 


Continued rad B 
‘JUDICIAL REVIEW=Continued. Page |: 


of - the - decision. Ganke 


the -pendency of the > 
* court action if justice 
will thereby be served. If 
‘thé action challenges the 


‘assessment of damages 
for a. grazing trespass, 


-unless the court orders 


-- otherwise, the grazing. 
~applicant’s failure to pay 


'. the assessed damages will 


generally © continue. : to 


. gerve as a bar: to the 
- issuance of any privileges 
to him until-or unless the 
‘- gourt: finds the damages 


should. not be assessed _ _ 


149 


is ‘authorized’. under sec.” — 


: oi of the Act of May 14, 
fea 1898, as | amended, 16: 


U.S.C. §615(a) (1970) 


_ [formerly 48. U.S.C. § 421. — 
-(1958)], to promulgate 
e regulations 


small sales of, timber. in: 


_ Alaska which provide for 
However, where regula- _ 
tions specifically provide — 
for exclusively mnoncom- 
. petitive’ procedures for 

. such sales, the general 

se timber regulations, based 
> upon 30° U.S.C. § 601 


competitive 


governin £. 


(1970) will be deemed not 
applicable. _...-_--__--. 410; 
2. ‘The Act of April 29,1950, re- 


PUBLIC. INFORMATION 
ae  Excepted from the ordinarily 


free public availability 
_ of government records are 
machine-retrievable rec- 


- _ords derived substantiaily — 
out of a data. base formed 
- from copyrighted publica- 


tions obtained with limit- 
ed rights by the Govern- 


ment for its own use. ~- . 


_ wells, and where such dis- — 


closure would, in effect, 
reveal trade secreta, and 


me -commercial or . financial 


information. woe nncee res 





quiring the filing. of a 


trade and manufacturing 


__ site can be given credit for 
- his occupancy, does not: 
- work an. unlawful for-— 
-- feiture of. an. BcoUpeney, | 


4, Any right under a notice of 

location required by the 
Act of April 29, 1950, is 
personal to the claimant 
| filing the notice. A trans- 


notice of location or a 
purchase application be- 
‘fore an occupant of. a 


636 


2, The withholding, under 5 | right... _ See i oe 
U.S.C. § 552 (b). (3),.(4) 8. A claimant’s occupancy of a 
_ and (9), of the classifica- . trade and manufacturing — 
tion of selected oil res- ., site prior to a withdrawal 
__ ervoirs as to their poten- does: not establish a 
_ tial for secondary — re- “valid existing right’’ ex- 
~ covery by water-flooding - cepted by the withdrawal 
- techniques is warranted, “where. credit for. his oc- 
_--where the classification  eupancy -prior to the 
_ is essentially a ‘‘valua- _ withdrawal canhot be. 
a ble” of mineral. property, _. given under the. Act of. | 
_ the disclosure of which is . April 29, 1950, . because 
prohibited by an Act of | - the claimant did not file 
_. Congress, consists of geo-. a notice of location or 
. logical. and geophysical | purchase application prior 
_ information concerning -to the withdrawal_____- 


636. 
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| GENERALLY—Continued 
_ feree. of the claimant’s ° 
- possessory interest’ in a 
trade and manufacturing 
: ‘site cannot claim under — 
his transferor’ 8 notice to 
avoid the effect of a 
7 withdrawal where | 
‘transferee had not filed _ 
his own notice or pur- 
' ¢hase application. prior to 
| the withdrawal_-___-..- 


LAND GRANTS AND SELECTIONS 


1. 


Applications . 
AU - homestead | 
must be rejected when 

- filed at a time when the 
Master Title Plat in the 
I: Bureau .of Land 
 .Management office shows _ 


~~ local 


prima facie that.the lands 


» are embraced in ‘a state 
selection application and — 

- the serial register sheet, 
referred to on the plat, 
- shows that tentative ap- 
~ proval has been given to ° 


a < 


the 
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the state selection. for. 


_» those lands. ree 


PO SSESSORY RIGHTS © 


ok The: Act of April 29, {950, | 
| requiring the filing of a 
-. notice of location. or a’ 
purchase application. be- 

- fore an occupant. of. 4 

~ trade and manufacturing 

‘site can be given .credit 

. for his occupancy, does 

not work ‘an unlawful 
forfeiture of an occupancy 


2. A -claimant’s occupancy of a 


valid 


‘trade and manufact turing 
site prior to a withdrawal 


does not -establish a 


withdrawal 


existing. right’? | 
-. excepted: by the: with- 
drawal. where credit for 
~ his occupancy prior to the 
cannot be~ 
-: given under the Act. of — 
. April. 29,. 1950, because 


391 . 
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'POSSESSORY RIGHTS—" 
_ Continued | 


the claimant did wet ‘ale 


- 9 notice of location.. or 


. purchase application prior. 


to the withdrawal. 


a ae 


3. Any” right under a notice of 


’ “Act of April 29, 1950, is. 
personal to the claimant: 
__ filing the notice. A -trans-_ 
feree of the claimant’s 
 possessory interest in a - 


withdrawal 
- transferee had not’ filed 
his..own ‘notice or- pur-. 
_ ‘chase application prior to 
the withdrawal 


location required by the 


Page | 


» 686. 


trade: and manufacturing 

site cannot claim under — 
his transferor’s notice to | -- 
avoid the effect of a —— 


where | 


ee ae ee 


SALES — 


1. us sence of ‘the interior | 


is authorized under sec. 


the: - 


11 of the Act of May 14, 


1898, as amended, 16 U.S.C. . 
§615(a) (1970) [formerly 48. 

U.S.C. § 421 (1958)],. to 
| promulgate 


regulations 


- governing small sales of — | 


- timber in. Alaska which 
provide for competitive . 


bidding. However, where. - 


- regulations — | 
- provide for exclusively. 
. honecompetitive © 


specifically 


proce- 


_ dures for such sales, the 


~ general 


timber regula- 


tions, based upon 30 


U.S.C. § 601. (1970) will. 


be deemed not applic- 


alate tlle eee Rete let eat 


TRADE AND MANUFACTURIN G SITES 


fe Is The Act of April 29, 1950, 


requiring the filing of a 


notice of location — or a 


purchase application be- 


410 — 


fore an occupant of a 
trade and manufacturing. tenis 


site can be given credit © 


for his occupancy, does 


oe ae: ae INDEX-DIGEST 
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"TRADE AND MANUFACTURING. SITES— _ 


’ Continue » 
not work an unlawful | 
forfeiture of an occupancy 


2. A claimant’s occupancy of a 
| trade. and manufacturing | 
site prior to a withdrawal © 


‘Page | 


636 


‘ doesnot establish a “valid 


existing right’ excepted | 


by the withdrawal where — 


 eredit for his occupancy 
prior to the withdrawal 
~ cannot be given under the 
Act of April 29, 1950, 

- because the claimant did 
not file a notice of loca- 
tion or purchase applica- 
tion prior to the with- 


3. Any right under a notice of . 
location required by the 
- Act of April 29, 1950, is 
personal to the claimant . 


636 | 


filing the notice. A trans- 


- feree of the claimant’s 
- possessory interest in. a 
trade and manufacturing. 
site cannot. claim under 
his transferor’s notice to 
avoid the effect of a with- 
drawal where the _ trans- 
feree had not filed his own 
notice or purchase appli- 

~ Cation prior to the with- 


APPEALS oo: 
- (See also Contracts, Federal 
Coal Mine Health and Safety 
~~ Act of 1969, Grazing Permits 

and Lioenses, Indian Probate, 

-.. Indian Tribes, Rules _ of 
. Practice.) 
oe Where an appeal has been 

dismissed because it is 
deemed moot, and new | 
'. facts adduced show that 
the appeal is justiciable, 
the appeal is properly 
considered on its merits. 


APPLICATIONS AND ENTRIES | 
FILING 


: 4 A homestead application 
must be rejected when 
_ filed at a time when the 
Master Title Plat in : the . 
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local Bureau of Land 


: ‘Management office shows — 


prima facte that the lands 


are embraced in a state 


selection application | and 


_ the. serial register sheet, ; 
referred: to on the- plat, 


shows that tentative | ap- 


_ proval has been given to. 
‘the | state | ‘selection © for 
those Lands ->mn2n ms a 
APPROPRIATIONS | a 
1. A claim asserted. under tite ae 
‘Suspension. of - Work 

- clause for.. costs. arising 


out of.a delay in perform- 
ance of a construction 


_ contract caused by. the | 
.. exhaustion’ of available 
. funds following the Gov- 
--ernment’s failure to ap- 


propriate additional mon- 
eys. necessary to enable 
a contractor to complete 


the work prior to the time 


established by the con- 


_tract and the President's 


subsequent impounding 
of such funds, which 
resulted in.the contrac- 
tor’s election to stop 
work, was dismissed as 
being outside the Board’s 
jurisdiction since the con- 
tract provided that. the 
Government’s — liability. 


for work costing in excess ~ 


of a specified amount 
reserved and available for 
payment was. contingent. 


‘upon further appropria- 
' tions and reservation, and 
the President’s action was _ 
_& sovereign act taken to | 
halt inflation, neither. of 


which is considered to be 


a stoppage by actual or 


constructive direction of 
the contracting officer in: 


the administration of the. 
. contract within the mean- . 
ing of the Suspension of 

Work clause. ...--.-.--- 


= APPLICATIONS AND. ENTRIES— - _ 
Continued , 
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"BOUNDARIES ee ae so ‘Page 


Wee also Surveys” ‘of Publie | Continued | 
Lands. ) . PERMITS—Continued : 
_ 2. Rejection of applications for - 


In determining what land is 
coal prospecting permits 


conveyed under patents 
or grants of. public land. 
bordering on a meandered 


_ body of water, the general 
. vTule is that the waterline 


itself, not. the meander 
line, constitutes the 
boundary except where 
there is fraud or. gross 
error shown in_ the 


survey of the lines or 
_ where the facts and cir- _ 
cumstances disclose an 


intention to limit a grant | 
or conveyance to the 


— 494-7 31—13——1 


beds-. of 
workable. coal ‘deposits — 


TE 


COAL, ‘LEASES’ AND PERMITS a 


Page 


is properly reversed when __ 


'. the applicant. presents — 
persuasive and convinc-. 
ing evidence which clearly 


shows to be erroneous a. 


determination . of the 
Geological Survey” that’ 


the lands sought’ are. 


underlain by several thick 
economitally 


and are therefore: subject ~~’ on 


; to leasing only___.-.2i::" 
| 8. In determining whether lands -. 
are of such character. as. 


Department stating that 


eTL 


BIR, 


_ actual traverse lines__-_-- 397 ; 
| < to subject them to leasing 
7 COAL reo AND PERMITS rather than prospecting - 
eEyenALLe ) ‘under permits, the. See- — 
i. Neither ‘statute nor regula- ralary: OF the: Interior 4a” 
tion prohibits the grant- . y a 
entitled to rely upon the - 
ing of coal prospecting reasoned opinion of his 
permits or leases which technical expert, the Geo-. 
are limited to a specific. logical Survey. Absent a 
| depth, stratum, contour sicae showing Ae 
or horizon, and therefore, _ Survey’s determination - 
1D tee Oh une prea : was improperly made, the. 
eereupnary “nature. Secretary will not act to 
_ the authority vested in disturb. the determina- 
the Secretary by the fori “How DE A 
saree. : 7 : » & pros- 
Mineral Leasing Act, the © pecting permit may ‘be : 
question of allowing such granted where there is. no 
: pOEsOn ny limited al substantial evidence to 
mits or leases is ex- support Geological  Sur- 
_ ¢lusively a policy deter- , - vey’s opinion that the 
wee wesinnnnwace B72 _ workability of coal under- 
1. A coal prospecting permit Pees ee 
| may be allowed where the abilit ee thie a id 
Geological Survey reports y ee 
that the lands are under- oe eon t-----.- 
fain by pede) coah wen 1, In determining ‘ ‘workabilit id 
are too deep for economi- i a eel eee oaee y 
1 mining in light of Eerie 
: ETS | eee ae situation the standard to bade 
ae ee be applied is set forthin 
coal of comparable : ae i the U.S. Geological Sur- . 
_ .. ity which are recoverable vey Maaeal a ae 
, | : oe 
by less costly . surface 671.5.2(b), which points 
mining methods in the = to earlier decisions of the 
‘game vicinity eve w---- 571 


7 iene LEASES. AND. ‘PERMITS— 3 : 
- Continued. | oie 


-PERMITS—Continued os 


. Workability—Continued | 
. the workability. of any 
coal will ultimately. be 
determined .by. two .off- 
setting factors: | 
character — and - heat- . 

giving. . quality, - whence 
comes its value, and (b) 
its accessibility, quantity, 
.thickness, ., 
ether ...conditions. . that 

affect. the. cost. , of. ‘this 
_ “extraction 5 ---22-+-~- | 


depth and 


cotor OR: CLAIM: CE TITLE 
' GENERALLY» a! 


. (a). its | 


-INDEX-DIGUST 


Page |. 


1. The purpose wad intent of tlie e the 


Color” of © Title ‘Act, 43 
‘WS.C. $8 1068, “1068a, 


1068b: (1970) i is.to. provide 


“a Tegal method whereby 
citizens, relying’ in good 
- faith upon. title. or claim 
“derived from some source 
“other than ‘the- ‘govern- 

“ment, and who have con- 

‘tinued in ‘peaceful, ad- 

“verse possession of public 

“land ‘for the © prescribed 


period of 20: years and had 


“made valuable improve- 
“ménts, or have reduced 
: “some part of the land to 
| cultivation, might é acquire 
“title | thereto. 
: the statute ‘was not in- 
‘tended to a 
“means for. obtaining | a 
“patent by. the mere 6c- 
“cupation ° ‘of public’ ‘land 


‘However, 


“provide, 


under a mere pretense, of 


‘title or claim, or. ‘title . 

_or claim which the claim- e 
ant had _knowledge or 
- good Teason” to believe 

“was not in: good title-_.. 


*g, ‘One’ who has not reached his 


- majority (2. eis a minor) 
may acquire title by. ad-. 
“verse possession, " How- — 
 éver, he anust show that 
he élaims- the land as | 


‘COLOR OR. CLAIM OF TITLE—Con,. 
- GENERALLY—Continued 


against everyone. If he 


a "Page. oo 


resides on the land with 
his mother, who has _ 


‘knowledge of the defec- 
tive. title, he is charge- 
able with. that. knowl- ia 


3. A quiet title ‘decree by a 
state court. may | not, be. 
‘relied: upon . by. an. ap- 
plicant under the Color 
of Title Act. as giving | 
color of title to. support 
_@ class 1 claim where. the 
holding of-the land under. 
the. decree falls. short of 


the 20-year... etehutory 


ee period required. ee ee, 
4 “The mere. payment. oe plope. 3 ec. 


388 


erty taxes assessed. by acon. | 


, color. of..title' as required 


by . the » Color of Title. | 


5. ‘Under ‘iia: 5 Color of ‘Title oe 


“the requisite ‘holding of 


land under .some claim 


or color..of ‘title: is 


not’ satisfied. because of . 
. changes-in the movem ent 
-of a. river. affecting the 
- riparian land, where ‘the 
-applicant.has no basis for 
believing he had title to 


county is. not:: sufficient, < .: 

alone, ..to constitute: a - 
38 holding of land by the _ 

taxpayer-under a claim-or 


the land derived from  “” 


some’ source other than - 


the os States.*_-__ 


APPLICATIONS | 
A A quiet title eer ee > by ai aed 
court may not -be relied — 


upon. by: an  appli- 


cant under the Color of 
Title Act as giving color 
of title to support a class 
L claim where the holding » | 
of the land under the 
; decree’ falls short. of the 


20-year statutory. period 7 
press Bhat cette 


INDEX-DIGEST ote 


| CONSTITUTION AL LAW—Con. 


-/ know that under the law 
“he ‘cannot’ acquire title 


- ‘or’any right to the land 


“merely by continuing to 


“occupy it. There can’ be | 
-no~ such ‘thing: as-good 
.faithin:an adverse. hold= ’.*.: 


ying. where: the.’ 


“party 


-knows he. has. no: title 


‘or-fails.to demonstraté:a 
+ Yationally: justifiable rea- 


gon for’ believing that. he 7 

i ‘had: ‘title__ ce s = nr ee 
CONSTITUTIONAL LAW: : 
“L. The: marketability : gat of 


_ idiscdvery, ofa. valuable 


. mineral deposit under:the 


mining laws.does.not vio-. 
- late due. process:of law.as - 


: being ‘unconstitutionally 
--vague, or as being: unlaw- 


ful administrative aed 


2. A. mining: claimant. i at 


been denied due. process - 


- when: his’ claims. are-con- 
- tested assertedly .because 
a permit has been ‘granted 
-to a museum to perform 
- archaeological. work’ un- 


der. the Antiquities “Act, 


cand. . where . there: :was 


“some. prehearing news-— 
paper, publicity that the. 


. contest. was being insti- 


588 |: 





“CONTRACTS - 


(See also Rules of. Praatice. i 
CONSTRUCTION AND OPERATION 


Actions of Parties 


COLOR OR CLAIM OF. TITLE—Con. Page 
. GOOD FAITH z Page f ~ tuted but the dlaimatit’” : 
1. Good faith i in adverse | posses= does not show that there ea 
"gion requires that a claim- : there. was any unfairness a 
‘ant honestly believed | _ in the contest ypingredine ae 
there was no defect in his © PGE hie a CR ast eed 
Re gine eee CONTESTS AND PROTESTS. 
“ment may consider (See also Rules of Practice. ) 
“whether such belief was GENERALLY: os 
| unreasonable in. the light 1 Where the Government hag 
; of the facts then actually made ; a prima. facie show- we 
~ known or available to him. | “ing of a lack of discovery, 
Once it is established that the burden of producing — 
“the claimant knéw that ' ‘preponderating evidence 
the land was owned by of the existence of a val- 
the government and-that -uable mineral deposit suf- 9 * 
hie’ did. not-have a valid ficient to. support a dis- 
‘title, he is presumed-to covery is upon, claimant._ 


1. Where, under a contract for . 2 
“the construction of a dam. re: 


“ealling: for excav atioi of 


er ‘cutoff trench ‘to ‘sound - 


rock (shown on the plans 
“and specifications’ to” be 


“at a depth of 60. feet), 


‘the Government first er- . - 


" tonedusly - ‘staked — 


the. ° 


“depth of'the trench to 28 


“feet and thereafter to 42 
“feat before rock’ Ww as ‘ulti- 


“mately reached, at 60 


“feet, ‘and. ‘the contracting 


“officer | issued” a change 
“order to compensate the | 


“contractor for certain ad- 
* ditional expenses causéd 
“thereby, including the i in- 


_ creased cost ‘Or dewater- - Fag 


ing the trench~ at the 


“specified depth, but’ re- 


“fused. to: provide for’ the 
"increased cost. of back- 


~ filling on the ground that 7 


. the =" contractor. "Was 


: charged at the pr ebidding 
‘stage with the knowledge 


that. backfilling ‘would be © | 


“required” at the 60-foot 
| depth, the contr ractor | was 


7540 se INDEX-DIGEST 
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: CONTRACTS—Continued: wu hee, 8 
, CONSTRUCTION AND OPERA- 
TLION—Continued 


we _TION—Continued 


tract changes_....-- ---= 


Changed Conditions (Dif- : 


Actions of Parties—-Con. ‘Page | 
also entitled to an equi- fering Site Conditions) Page 
table adjustment for its 1. ‘Where a contract for. the 
_ additional cost of back- construction of a road 
filling resulting  there- — _ indicated. that the ma- 
from. The issuance of the terial to: be excavated in 
change order. constituted roadway excavation was 
an acknowledgment of unclassified and the 
Government. _responsibil- _ specifications and logs of 
- Gty. for the direct con- exploration of test pits — 
sequences of the errone- referred to the existence | 
ous. staking and it was of rock at the site, a 
~*~ therefore | inconsistent to contractor was unwar- 
‘include the dewatering ranted in assuming that — 
costs but not to.compen- roadway excavation came - 
sate for the backfilling as © 1 within the definition of com- 
Sot VOM ns Oe ek ts 158 mon. excavation,. which 
2. Where a contract bid invita- excluded rock, and. that 
‘tion provided for alterna- _ Tock would not be. en- 
.. tive methods for the countered in such: exca- 
construction of a road, vation..-..-- estab ---- 160. 
and “the — specifications 2. A contractor under a con- 
required the placement: tract for the construction — 
of 4 inches of surfacing of a road, which alleged 
material instead of the that it was prejudiced © 
6 inches shown in. the by the Government's 
plans without indicating failure to. disclose the 
any change in elevation existence <of itnasschaul . 
or in the specified. cross- diagrams** showing - the _ 2 
section profiles, the con- locationand quantities ~ 
-. tractor’s action to. sub- of excavation, fill and 
stantially complete the ‘waste, but which made 
- subgrade elevation 2 no inquiry therefor, was 
- inches higher in order to ~ not warranted in assum- 
achieve the same finished ing by virtue of a con- 
surface elevation one the tract drawing of a “typi- 
acquiescence. . of » the cal” section with cut-. . 
‘Government - supervisor 2 and fill. approximately | 
_ constituted a contempo- . balancing, the roadway 
~ raneous interpretation of as constructed would-be 
ambiguous specifications. “a balanced half-cut, half- — 
The ambiguity having fill, ‘‘simple’’ road, where 
been resolved by conduct © a profile drawing of the 
_ of the parties amounting roadway revealed num- 
to an agreed upon, rea~ -erous sections of cuts - 
sonable interpretation of and fills at centerline, © 
_ the specifications, subse- the contract provided for 
. quent directions by the payment for overhaul of 
Government to change. 
the subgrade elevation excavation for one 2080: 
were compensable con- way beyond a free haul — 
539 distance of 1000 feet, 
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Changed Conditions (Dif- | 


. the tunnel excavated the | 


Changed Conditions (Dif- 


other: available sources. - 


fering Site ‘Conditions)—° Page: fering Site Vpn aks ae 
'.. Continued ; : Continued a 
- and ‘an. adequate site | - shaft by. means of blast- 
investigation and. exami- -- ing, and subsequently 
_ nation of other contract- ~ the Government rede- = 
- ual data all should have signed the shaft, in part > 
indicated to the contrary, due to.a funnel-shaped = 
-. since: a typical section excavation caused by the _ 
by accepted practice is — ~ contractor’s blasting tech- 
‘not intended to show a nique, the contractor is — 
- specific relationship be- not entitled to be com- 
- tween the amounts of > pensated for the cost of _ 
cut and fill to be ex- -. refilling the funnel-shaped ee 
pected at a given loca- ae excavation since the rec- — 
HOM ese coveeee ese. LA0y ord ‘does not establish — 
3. Where. a contractor: ander 3 that such cost is. attribu- 
a contract for the con- - table to a changed con- 
struction of a tunnel, _- dition rather than to. 
which provided that cav- the contractor’s: blasting re: 
ities or fissures may be methods...__-- Seer 160 
- encountered, in the course 5. Under a contract for the ~~ 
- of excavation in limestone ~-construction of a dam — 
found and was required and other related work, 
to fill in solution caverns providing that .a certain 
(the presence of which in borrow area contained — 
limestone. is common) '. materials of a quality 2s 
. with grout and grout suitable for — processing 
..sand,. the existence of to meet the requirements — 
such caverns: did not ef the specifications for, 
constitute a changed con- coarse aggregate, and - 
dition. Utilization of the authorizing the contractor « 
grout and grout- sand, to furnish such material 
rather than concrete, to from other sources, the — 
_ fill.in the. voids ‘was . contractor's claim for the 
- contemplated by the con- cost of processing such. 
tract and was not an - material, submitted on 
attempt by the Gov- the theory that the Gov- 
ernmént ‘to take un- ernment misrepresented 
‘reasonable advantage of the suitability of the 
the. contractor’s . erron- specified source and that © 
- eously low bid‘: for grout the condition of. the bor-— 
. sand, the correction of row area differed mater- 
which. is beyond the ially from that indicated 
7 Board’s jurisdiction._-_. 160 in the contract, is deniéd, 
4, Where a contractor under a since processing was ex- 
contract calling for the ~ pressly contemplated by. 
_ construction: of a tunnel "hie contract and. the 
-.and an access shaft ex-. | h ht 
‘tending 200 feet down- coulradcer neiiier soug 
ward from ground surface eo BOE needed to Doe 
to the gate chamber in such material’ from the 
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edgment of Government — 


ae : 4 Where the evidence failed to 


a establish that. various 
s, malfunctions i in fire alarm 


ae systems installed by the 


.. contractor were the con- 
' tractor’s responsibility 


_. under warranty and guar- 
_ ,. antee clauses, a site visit — 


ing would be required-at 


_ the 60-foot, depth, the 


_ contractor was also en- 
titled to an equitable ad- | 


~ justment for its additional 


| cost of backfilling result 


-“ance.of thé change‘order 


constituted an aecknowl-_ 





responsibility for the ‘di- 


was therefore inconsistent 


_, to include the dewatering 
.- costs but not to compen- 
’ gate for the. caicemee as 


or: A contractor under a contract. 
_ + for the construction of a> 

.. road, which alleged that 

_.it was prejudiced by the 
..Government’s failure -to 

.. disclose the existence ‘of. 

| & es mass-haul diagrams show-. 
. ing the location and: quan- 

ta tities . of : excavation, fill 


. rect consequences of the | 
- erroneous staking. and it 


158 


_. and work performed by as wello.._.-2---.2-- 
.. the . contractor during 8. ‘Under a provision relate to 
| ‘such visit persuant to di- borrow operations, of a 
-.-rectives of the contracting | _ contract for the construc- 
Officer. constituted com- | - .tion-of a dam, which re- 
~ pensable work___.__._- ab 2B fe. quired the contractor to 
9, “Where, under a contract for. 7 - _(i) develop and submit. ~ 
_ the construction of a dam _. for. approval a plan for 
. ealling for excavation of. _ -the production of proper 
'.: @ cutoff trench.to sound . proportions of Zone 1, 2, 
__rock (shown on the plans .’ and 3 materials: and (ii) 
.. and specifications to be at, . irrigate Zone 1 material in | 
' a depth of 60 feet), the borrow pits at least 30 
_. Government first. errone- ~ days prior to anticipated - 
ously staked the depth of | - use, and-which authorized _ 
the trench to 28-feet and _ the Government to desig- 
thereafter to 42 feet be- - nate limits or locations of 
. fore rock was ultimately borrow pits in the borrow... 
-Teached at. 60 feet, and areas designated, upon a: 
_ the contracting officer is- failure of the contractor 
- sued a change order to . to: submit such a plan 
- compensate the contrac- — prior to- commencement 
- tor for certain additional - of borrow operations and 
_. expenses caused. thereby, | _ to irrigate 30.days in ad- 
_. including the’ increased - vance, the Government ~ 
cost. of dewatering the was entitled to issue di- 
- trench at the specified _- rections. for the develop- — 
aah depth, but. refused to pro- * - ment, use: and irrigation 
vide for. the increased ’ of the borrow areas and 
. cost of backfilling on the such directions did not 
“ground that the contrac- constitute a compensable | 
_.tor. was charged at the . change or relieve the con-. 
_. prebidding stage with the . - tractor.of its contractual . “a 
' : Knowledge that. backfill- responsibilities.-.-.--.. 159. 
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: _ limestone | is. 


5. Where a contractor under 2 
-” contract for the construc- 


-tion of a tunnel, which 
- provided that cavities or 


. fissures may be encoun- 


tered, in the-course of ex- 
. cavation . in: 
. found and was required 


limestone | 


-- to fill in solution caverns 


~.(the presence of which in 
ue common) 
_. with . grout and grout 
_ sand, the existence of 
~ such caverns did not con- 


"stitute a changed condi- — 


‘grout and grout’ sand, 
«::yather.than concrete, to 


tion. Utilization’ ‘of: the 


fill in the voids was con- 


7. 


A 


claim — ecnenused: by a 


grading subcontractor in 


the name: of the prime | 


contractor’ .and. based 


upon the alleged 


'- dent engineer to approve 
a borrow pit for use with-  — 


in a reasonable scraper: — 
-~ haul of fill areas requiring . 
the use of borrow is - 
' denied where ‘the grading 
- subcontractor’ failed to 


im- ; 
proper refusal by. a -resi- 


‘ Page 


160 


- Changes: and Extras—Con. | “Page:’ co. . Changes and Extras—Con. 
.- and-: waste, but «which aH . templated by the cteaet 2" 
. -made no inquiry therefor, >. and. was not-an attempt 
. “Was not warranted in as-_ by the Government to ..- 
. suming. by virtue of a take unreasonable advan- 
_-eontract drawing of a | tage of the contractor's 
_..: ‘typical’ section with.cut . erroneously low bid for 
--- and -fill approximately  grout-sand, thé correction 
- -balancing; the roadway . of which-is beyond the © 
.-as constructed would be. _ Board’s jurisdiction. .--- 
».. a balanced half-cut, half- | 6. A contract. for the construc- 
_ fill, ‘‘simple’’.road, where .:. tion: of ‘a damiand other 
.:.@ profile drawing .of: the Agslsteds work: which af- 
_. toadway. revealed numer- — -?: forded the Government 
-.ous sections of .cuts and. _ =the right-to ‘design,. test, 
. fills at centerline, the con- “adjust and: control the ~ 
tract provided for pay-— -:. eonerete mixes necessary 
-. ment for overhaul. of. ex- . for construction, should | 
-ecavation for-the roadway. -. : “be‘regarded as ‘containing = 
- beyond a, free haul dis- - van. implicit requirement =. 
. tance of: 1000 feet, and * that such right be-exer- 
. an adequate site investi- . ‘. gised with reasonable re- 
.. gation ‘and examination - gard for the pumpability  «s_—_ 
of other contractual data ‘and’ placeability of the | 
_ -all should have indicated mixes. designed. . Where 
_,. to the contrary, since a the record established — 
_ typical: section by” ac- that the Government did - 
- cepted practice is not in- not- take those factors 
. tended to show.a specific sufficiently into account. 
.. Telationship- between the with: respect to’ certain. 
.;, amounts of cut and fill to mixes, a constructive | 
.. be expected at a given . change occurred and the 
i; IO CAMON an fis is weeks 160 -. contractor :is entitled to 


_ be compensated for the _ 
delay and disruption of 
its work resulting. ‘there- : 


follow known. and -estab- 


lished procedures for ob- 
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Changes and Extras—Con. 
taining timely review of 

the resident engineer’s — 

. decision by the. district 


engineer before the bor- 


_ row forming the basis of 


the claim was placed, 


_ thereby ‘foreclosing the 


Government from exer- 


cising options which 


-~would otherwise have 


been available to it and 


_ which the procedures es-. 
_. tablished for review of 
-. gubordinate’s | 


decisions 
were designed to secure__ 


3 Where a contract bid invita- 


- grade 
- compensable 
changes ..22:-so2ces2lss5 


tion provided for alterna- 
— tive methods for the con-. 
struction of a road, and 
_ the specifications required 


the placement of 4 inches 


of surfacing material in- | 
stead of the 6 inches 
‘shown in the plans with- — 


out indicating any change 


_ in elevation or in the 
' specified 
profiles, the contractor’s 


cross-section 


action to substantially 


complete the subgrade 


elevation. 2 inches higher 
in order to achieve the 


same finished surface ele~ 


vation and the acquies~ 
cence of the Government 


supervisor constituted a _ 


contemporaneous . inter- 
pretation of ambiguous 
specifications. The am- 


 biguity having been re-° 
solved by conduct of the 
parties amounting to an 


agreed upon, reasonable 


: interpretation of the spec- 
_. ifications, subsequent di- ~ 
rections by the Govern-— 


ment to change the sub- 
elevation were 
contract 


page 
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. workable 


_ grading 


CONTRACTS—Continued | 
- CONSTRUCTION AND. “OPERA- 
TION—Continued — | 

Contracting: Officer 
1. Whote in the. course of an 
~ extended hearing of an 


appeal by a contractor 
under a contract for the 
construction of a dam 


and related work, sub-. 
stantial testimony was | 


taken, accompanied by 
the introduction of nu- 
merous exhibits, without 


objection by the Govern- 


ment, in connection with 
certain claims. relating to 
allegedly harsh. and un- 
concrete or- 
dered by the Govern- 
ment, only some of which 
were expressly considered 
by the contracting officer 
in his various findings of 


fact, a remand of the un- 
~ considered claims to the 
_ contracting 


officer for. 
additional findings is not. 


- . . required _.___-..---.-- 
2 A claim prosecuted by a 
ji grading subcontractor in- 


the name of the prime 
contractor | 


dent engineer to approve 
a borrow pit for use 
within 24 


and ~- based 
upon the alleged im- . 
proper refusal by a resi- 


reasonable - 
scraper haul of fill areas 
requiring the use of bor- | 


Page| 


161 


row is denied where the 


subcontractor 
failed to follow -known 
and established proce- 


dures for obtaining timely — 
review of the resident 

. engineer’s decision by the | 
district engineer before 
_ the borrow forming the: 
basis of the claim was 
placed, thereby foreclos-. 


ing the Government. from 


exercising options’ which | 
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Drawings and Specifica- 


CONTRACTS—Continued *: 
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TION—Continued . 

Contracting Offic ae ree 


fused to provide for the - 


increased cost of backfill- 
ing on the ground that the 
contractor was charged at 
the prebidding stage with 
‘the knowledge that back- 


filling would be required... 


at the 60 foot depth, 
the contractor was also 
entitled to an equitable 


adjustment for its addi-. 
tional cost of backfilling | 


resulting therefrom. The 
issuance of the: change 
order constituted an ac- 
knowledgment of Gov- 


ernment responsibility for. 


- the direct consequences 
_ of the erroneous staking 
and it was therefore in- 


- consistent to include the - 





Page 


a Under a provision relating to. 
borrow operations, of a. 


Page 
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‘would otherwise have tions—Continued | 
‘been available to it and. _ dewatering costs but not. 
which the procedures es- _ to. compensate for the ~ 
tablished for review of | : backfilling as well... 
subordinate’s decisions | | 2 A provision, under-a con- _ 
_ weredesignedtosecure.. 466 tract forthe construction _ 
 ‘Drawings..and Specifica- *.- of a dam, a key feature | 
tions * of which called for exca- 
1. Where, under a contract for ~ vation of a cutoff trench 
the construction of a dam “ to sound rock (shown on 
-ealling for excavation of the plans and. specifica- 
a cutoff trench to sound eations to be 60 feet), ass 
rock (shown on the plans which permitted — the 
and specifications to be Government to vary the — 
ata depth of 60 feet), the slopes, grades'or dimen- ~ 
Government first erro- sions of the excavations — 
neously staked the depth from those specified when 
of the trench to 28 feet necessary or desirable was | 
and thereafter to 42 feet not intended to apply to - 
before rock was ulti- major revisions associat- 
mately reached at 60 ed with correcting the 
feet, and the contracting - erroneous staking of the sj 
officer issued a change trench to depths of 28. 
order to compensate - feet and 42 feet, respec- 
the contractor for cer- _ tively, where the serious’ 
tain. additional expenses’ difficulties encountered in 
‘caused thereby, including reaching the depth speci- 
the increased cost of de- | fied could not be regarded 
watering the trench at the ' as having resulted from a a 
specified depth, but re- mere variation._-..__-- 


contract for the construc- ~ 


tion of a dam, which re- 
quired the contractor to 


the production of proper 


- proportions of Zone 1, 2 
.and 3 materials and (ii) 


(i) develop and. submit. a | 
for approval a plan for — 


irrigate Zone 1 materialin _ 


borrow pits at least 30 


- days prior to anticipated 


use, and which authorized 
the Government to desig- 


” nate limits or locations of 
‘borrow pits in the borrow 


areas designated, upon a 
failure of. the contractor 
to submit such a plan 


~ prior to commencement 
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. Drawings and. Specifica- - 


a profile drawing of the 
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—s tions—Continued. Page | Page 
- of borrow ouerutions: and roadway revealed numer-_ 
. to irrigate 30 days in ad- _ ous sections of cuts and _ 
vance, the Government — fills at centerline, the con- 
_ was entitled to issue di- _ tract provided for pay- 
. rection for. the develop- ‘ment for overhaul of ex- _ 
.. ment, use and irrigation cavation for the roadway 
"of the borrow. areas and beyond a free haul.-dis- 
_ such directions did not tance of 1000 feet, andan  ; 
‘constitute a compensable adequate site investiga- 
_. change or relieve the con- tion-and examination of | 
tractor of its. contractual other:contractual data all: | 
' ‘yesponsibilities...-...-. 159. should have indicated to 
4 Where a contract for the | _. the contrary, since a typi- 
. construction of. a...road .. cal. section. by .accepted 
_ indicated that the materi- practice is not intended . 
. al to be excavated in _ to show a specific. rela- 
roadway excavation. was tionship. between .the 
~ . unclassified and the speci- - amounts of cut and fill to | 
_ fications and. logs. of -ex- _be ce epi at. a given , 
-. ploration of test. pits. re- | location._+-._- Soa ee 160 
ferred to the.existence of 6. Under ; a Contre: fon ches con- 
. rock at. the site, a-.con- struction of a dam and - 
_. tractor was unwarranted .. other related work, pro- 
_ Inassuming that roadway - viding that.a certain bor~ . _ 
_ excavation came, within  row.area. contained .ma- 
. the definition of common . terials of a quality suit=— 
- excavation, which exclud-. . able for. processing . to 
_ ed rock, and .that; rock -meet.the requirements of 
_ would not beencountered .. the - specifications. . -for 
in such.excavation...-.-° 160 | . eoarse ageregate, and au- 
5, Acontractor under a.contract _ thorizing the. contractor: 
< 4f0R the. construction of a . to, furnish. such material 
- road, which alleged. that _ from other sources,..the 
_ it. was. prejudiced by: the . - contr actor’ s claim. for the 
_ Government’s failure to _ cost .of processing .such 
. disclose the existence of '.. material, submitted’.on 
.. mass-haul.diagrams _- the theory that the Gov- 
showing the location. and ernment . misrepresented — 
‘quantities of excavation, the suitability of the spec- 
>. fill and waste, but which ified source and that the 
| made no inquiry therefor, condition of. the borrow 
_ was not warranted in as- area, differed materially 
- suming by virtue of a.con- . from that indicated in the : 
_ tract drawing. of a “typi- _ contract,.is denied, since | 
_ eal’’: section with cut.and . processing was: expressly 
fill approximately... bal- . contemplated by the con- | 
_ancing, the roadway as . tract and the contractor 
. constructed : would. be a .. neither sought.nor.needed 
balanced ,. half-cut, half- _ to. procure such material — 
. fill, “simple” road, where - from. the other. available | 
‘sources... - ph ecsaabalaeiete. 161 
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bi ian es on 


Drawings. and Specifica- 


8. A contractor whose work was 
- . disrupted and: damaged : 
-. .as.a-result-of the bursting 

_ - of an oil pipeline. (owned 
-. bya third party), -which 


. Tan under: the . contract 


site and over. which. the ~ 
contractor had,.with the 
Government’s. approval, 

- concrete. 


located’ its” 
. batching. plant,. Was: not 
. entitled. to: be: compensated 
_ by the Government. for 


—161 


. contemporaneous. :- - 
_ . -pretation..ef ambiguous — 

. __ specifications. The ambi- .__ 
. guity.. having been, re- 
 solved.-by: conduct, of the = * 
parties amounting to an | 

_., agreed’ upon, reasonable 
interpretation of. ‘the - 
- specifications, subsequent 

‘directions by the Gevern- | 

-. meént to change the sub- . -: = 
grade elevation. were com- 

pensable contract 


‘inter- 


.. Drawings and Specific.’ 


— tions—Continued. Page tions—Continued — 

-A contract for the construc- sible for the bursting, — 
‘tion of a dam-and other since the contractor bore . 
‘related. work .which af- the risk of loss under the 

_ forded the Government Permits: and Responsi- _ 

. .the, right to design, test, bilities clause of the cone 

--adjust and control the UECUS ae at See eS 162 
~ eoncrete ‘mixes. necessary Q. “Where. a. . contratt bid invi- 
for .construction, should — tation provided for al- 

'. be regarded as containing © ternative methods for the’ - 

. an. implicit requirement. construction of a read,: 
that such right be exer- and the specifications re- 7 
. eised with reasonable re-— . quired the placement of 4. | 

. gard for the-pumpability | - inches of surfacing ma- 

7 and. placeability.. of the © . terial instead: of- the 6 = > 
mixes designed. Where © ~ inches shown in the plans) 

the record -established without ‘indicating any 

_. that the Government. did change in elevation or.in 
not take those. factors _ the specified cross-section 
sufficiently into account. profiles, the. contractor’s 
with respect - to’ ‘certain - action | to: substantially:. .: -. 
-mixes, a constructive - complete the subgrade | 

_-) change. occurred and the elevation 2 inches higher | 

_. contractor. is. entitled .to in order to achieve ..the | 

be. compensated for the ..Same-finished surface ele- — 

. delay and disruption. of -. vation and the -acquies- > 

: its work resulting there- : cence of the Government © 
SOM cies s ee tet _ supervisor constituted.a_ 


. the damage sustained on : changes. ..---~#==2-2.3. 539 
_ the ground that the dam-~ General Rules of . ee 7 
age resulted from. the. Construction. 


Governinent’s: failure to 


| discharge its implied con- 
3 tractual obligation to pro- 


vide a. proper, and .safe 
q construction site, .in. the 
7 absence of proof that the 
: Government 1 was ee 





_. 1, A provision, under a. soareace af 
_for the.construction ofa — 
.dam,..a- key- feature of 9 
- which ealled. for excava-. 
tion. of a. cutoff: trench.to 
sound rock (shown on the 
plans and specifications 


- TION—Continued | 


senery Rules of Construe- 7 
- tion—Continued | 

_. to be 60 feet); which per- 
_ mitted the Government 


‘Page 


to vary the slopes, grades © 


- or dimensions of the exca- 


vations from those speci- 


fied when necessary. OF 
in- 


desirable @ was not 


tended to apply to major — 


revisions associated with 


correcting the erroneous 


staking of the trench to 
depths of 28 feet and 42 


feet, respectively, where 


the serious difficulties en- | 


- countered in. reaching” the . Sz 


depth’ specified could not 


resulted from a, mere 


variation__._- os her era ; 


2. ‘Where a contract for ie 


construction of a’ road 


| indicated that the ma- 


- terial to be ‘excavated 
- jn: roadway. excavation 


was unclassified: and’ the 


exploration of test pits 


_.- referred to the existence 
of rock at the site, @ CONn= °° 


~ be “regarded as having. — 


_ specifications. and logs. of. 


tractor was’ “unwarranted - 

- jn assuming that roadway _ 
excavation came within 
. the definition of common 


excavation, which exclud- | 


ed rock, 
would not be encountered 


' in such excavation______ | 


3. AC contractor under a con- 


- tract for the construction 


and that rock 


of a dam whose claims. 


fall within the purview OF > 


_.., the, Changes and Changed 4 
- Conditions - clauses and | 


who asserts that its rec- 


basis for evaluating costs 


| of Tabor and materials 
. but that its equipment 
records 


are incomplete, 


‘ords ‘provide a proper 


159 © 


160 
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-_OPERA- a 


General. Rules of Canute: | 


4 tors’ Equipment Owner- - 
- ship Expense” published 
by the Associated Gener- 


-tion—Continued 
is not entitled to recover’) — 
- such equipment costs pur- — 


suant to a clause of the 


- contract providing that 
any allowance for equip- | 
ment used in performing 
extra work shall be deter- 
mined from the schedule | 
of average ownership. ex- 


pense listed in ‘‘Contrac- 


-. al Contractors of Ameri- 


' the 


ca, where the provision — 
. also states that the appli- 
' cation of such allowances 


to changes ordered pur- 
suant to the . 


clauses is optional with 
contracting officer 
and the evidence in the 


- record provides a‘ more — 


suitable basis for’ .estab- 


- lishing the contractor’s 
equipment costs_...=--- | 
Notices © “SS | 


| | Changes _ 
and Changed Conditions 


Page 
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1, A motion. to. dismiss will be ; : | 
- granted: where’ the: record, \- oe 


2. 


on the motion shows: that’ 
the Government has been - 
prejudiced by the con-~ 
tractor’s delay of at least 
_nine years in. presenting 


contracting 
that period of time data 


notices of claims, or by . — 


failing to present to the 
officer for 


with respect to claims as 


to which notice was initi~. 


~~ ally given. Eggers & Hig- 


A 


gins v. United States , 185 7 
Ct. Cl. 765 (1968)_.__-- 


claim prosecuted by a 


grading subcontractor in 
the name of the prime 


contractor and based up- 


on the alleged improper : 


BT 
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ih A contractor under a con- 


tract for the construction 


of a dam, which provides - 
that progress payments — 


Page 





the resident engineer’s ~ 
- decision by the district — 
engineer before the bor-. 


Page . 


Notices—Continued Payments—Continued = 
-_ refusal by a resident engi- will be made to the ‘con-" 
neer to approve a borrow tractor on estimates ap- 
pit for use within a rea- proved. by the contract~ is 

sonable scraper- haul of ing officer, was not en- ‘a 

fill areas requiring the titled to. enon aie work 9° 
use of borrow is ‘denied | _ 9n the ground that the ree 
where the grading sub-. - Government’s “progress - - 

- contractor failed to follow payments were allegedly 
known and established . elToneous and inadequate 
procedures for obtaining _ since implicit in the tearm _ 
timely review of the resi- “estimate” is lack of 
dent engineer’s decision finality and the possi- 

by the district engineer bility of further revision. 
before the borrow form- Where the parties are in > 
ing the basis of the claim serious disagreement over _ 
was placed, thereby fore-. the validity of claims. — 
closing the Government submitted by -the -con- -- 

from. exercising options tractor or as to the > 
which. would otherwise | amounts owed: for 
have been available to — changes, extra work, ete.,, 
it and which the proce- , it is to be expected that — 
dures established for re-. progress payments will 
view of subordinate’s de- correspond. to the 
cisions were designed to amounts which the con-° - 
securé._.---..------c-- © 466 tracting officer deter-_ 

| Payments i 2 mines are owed by the. oe 
1, Where neither the sontnace Government_...._..-_- 162 
: tor’s obligations nor the Subcontractors and ~~ 
Government’s rights un- Suppliers - 

der warranty and guar- i 1. A claim prosecuted by a 
antee clauses were de- | _gtading subcontractor in 
pendent on a withholding ~ the name of the prime _ 
of money, a withholding contractor and based _ 
for the purpose of com- | upon the alleged’ im-_ 

_pelling the contractor to. proper refusal by a resi- © 

comply with Government dent engineer to approve 

- directives under warranty a borrow pit for use with. — 
and guarantee clauses was in a reasonable scraper ‘_ 
‘improper. A withholding — haul of fill areas requiring - 

.insofar as based on the the use of borrow is de- .. °— 
contractor’s failure to nied where the grading 

furnish all “as built?’ ‘subcontractor failed. ‘to . 

_ drawings required by the follow known and estab- 
contract: was held to be | ? lished procedures for ob- 
"PrOpeleavtcccetese es, ZR - taining timely review of 


row forming the basis of to 


py Sores Ore caine Pans 

.. . CONSTRUCTION AND > OPERA-— 
 TION—Continued — 

_, Subcontractors and - Sine 

_ pliers—Continued 
‘the claim was placed, 
thereby foreclosing the. 

_. Government ..from  ex- 


-. ercising 
~ s would 
’ been available to it and 

which the procedures es- 


options | which 
otherwise have 


; : “INDEX-DIGnST 


- Page 


- tablished for .review of. 


i subor dinate’s. 
- were designed to secure__ 


. Ss Warranties 

| 1 Where neither the contractor’s 

>. obligations nor the Gov-_ 

-.ernment’s rights under 
warranty and ‘guarantee 

clauses. were . dependent 


on a withholding of 


- money, a withholding for 


_. the purpose of compelling 


the contractor to comply 


. with Government direc- 


guarantee 


tives under warranty and 
clauses . was 
improper. A withholding 
insofar .as based on the 


- contractor’s failure to fur- 


nish all ‘‘as built’ draw- 
ings required by the con- 


tract was held to be . 


; pe OT OO Rahs ere teria eh 
2, ‘Where the evidence failed 46 | 
| - establish that various 
_ malfunctions in fire.alarm 
systems installed. by the 


~ tractor’s — 


eontractor. were the .con- 


decisions - 


125 


responsibility - 


«under warranty and guar-. 


antee clauses, a site visit 


and’ work performed by 


the contractor 
‘such visit pursuant to 


during 


”- directives of the contract- 


ing officer. constituted 


. - compensable WOP Ko weiss 
. appeal claiming the costs 


— 125 


.° of repair’ of. corrosion in - 
. ee stainless: steel. clad - 


surge - tanks - 


is - ‘denied 
where ‘the Government 


466 


CONTRACTS—Continued | ats 
- CONSTRUCTION AN D OPERA- . 
 TTON—Continued 


7 Warranties—Continued: 
7 has discharged its burden 
‘in! showing by a pre- ° 
'. ponderance of the evi- 
dence of record that the _ 
most probable causes of 
corrosion. were welding 
_- defects, not allowed by 
the specifications, and con-’ 
 tractor’s failure to protect 
~ the interiors of the tanks 
-from,. weld and gouge 
7, spatter_-__2._- Le fieiee 
4, The Government’s remedies 
under an express war- — 
-ranty. extending for three | 
‘years after acceptance of 
- the work are not vitiated 
by inspection and accept- 
ance barring. all but latent 


‘defects since warranty 


-- remedies are cumulative. 
DISPUTES ‘AND REMEDIES. 


Generally 
1A motion -'to dismiss will be 


granted where the record 


| on the motion shows that 


the Government has been 


tially given. Eggers & 


_ Higgins v. ‘United States, 
185 Ct. Cl. 765 (1968) __— 
nage ‘Where clainis presented on 
‘appeal by the contractor 
-are in fact claims of sub~ 
contractors which, on the 

record, appear barred as 
‘enforceable claims against = 
. the contractor by a state 
3 statute | of. 

they will be dismissed_. 


“limitations, 


Page 


or 
oy. : ; 


548, 


prejudiced by, the con- . . 
~ tractor’s delay of at least 
-hine years in presenting 
notices of claims, or by © 
' failing to present. to the 
contracting officer. for 
> that period of time data 
‘ with respect: to claims as 
to which notice was. ‘ini- 


57. 
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Con T RACTS—Continued 


DISPUTES AND REMEDIES—Con.' 


came Appeals 
od. Where claims pideented on 


2. 


limitations, 


the Board to 


credibility 


exhibits, 


CONTRACTS—Continued : 7 
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Page 


-appeal by the contractor | 
“are in fact claims of sub- 
‘contractors which, on the 
‘record, appear barred as 
‘enforceable claims against 
the contractor by a state 
‘statute ‘of _ 
‘they will be dismissed _ - 
In -the absence of a. Board 
‘rule requiring that the 

_ Board: member who pre-. 
~ ~sided at the hearing of an 
appeal prepare or partici- 
pate in the decision, the 
failure of. 
assign the preparation of 
van opinion to a. retired, 
former member who con- 
‘ducted the hearing is not 
a violation of a contrac- 
tor’s constitutional rights, 
even where 
cand the demeanor of wit- 
nesses are in issue, since 

| procedural due © process - 
requires only that all of 
the’. testimony, 
 -briefs and other documen- - 
‘tary material in the rec- 
cord::be carefully reviewed 
‘and considered by the 
‘members ofthe Board 
‘rendering. the decision. - 2 


D7 


3. A claim. to compensate a con- - 


‘delay 


the contract, 


‘tractor, for the. cost of ad- 
ditional grouting delayed 
is dismissed where there _ 


is insufficient evidence in - 


the record to support ‘a 
finding that the grouting 
" work was changed by the 
‘eroneous’ staking ~ of a 
cutoff trench since ‘the 
in grouting was - 
caused by the delay in 


completing excavation of 


the trench for which ‘no . ’ 


relief is available under 
-in the ab- 


’ 


peal — 


‘tional. 


Appeals Continued 
“sence of a suspension - Pot 7 
work CHSC Se bees uns : 
4, oe in the course of an ex- 
tended hearing of.an ap- _ 
contractor 
‘under a contract for the 
construction of adam and 
related -work, ‘substantial. 3 
testimony was taken, ac~ 
* companied’ by the intro- 
duction of numerous ex- | 
hibits, without objection  -». 
“by the Government, in. — 
connection with certain . 
claims relating to alleged- . 
ly barsh and unworkable 


by a 


Page - - 


concrete ordered | ‘bythe. 7 


Government, only some 

of which - were expressly — 
-considered by the con-— 
-tracting officer in his vari- _ 
-ous findings of: fact, a °° 


remand of the unconsid-__ 


ered claims to the -con-° 


tracting officer for’addi-. ~~ 


findings 


is not 
Pequived oe ee a. 
Burden of Proof a 
1. A claim to compensate a: con- | 
‘tractor for, the cost of 
additional . grouting de- ? 
‘layed is dismissed. where — 
there is insufficient evi-. 
_denée in the record to sup- 


161° 


port a finding that the | | 


grouting work was 


changed by the erroneous 
staking of a cutoff trench. 


since the delay in grout- _ 
ing was caused by the 
‘delay in completing ex- _ 


cavation of the trench 


for -which no relief is 
available under the con--. | 


tract,-in the absence ofa 
suspension of work clause- 


contract calling for. the 


construction , of a tunnel ye 
cs an” access shaft ex- . 


159 
2. Where a, contractor undera «<=. 
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ties clause of the contract 





- Burden of Proof—Continued Page |. ‘Burden of Proof—Continued 
~ tending 200 feet down- 4. A contractor in an appeal - 

_ ward from ground surface: .. having a massive record, 

-- to the. gate chamber in | who alleges instances of 
the tunnel excavated the ‘madequate payment un- 
shaft by means of. blast- der a. contract for the 

ing, and subsequently the construction of a dam, 

_ Government redesigned -and in support thereof 
_ the shaft, in part due to a introduces into evidence 
funnel-shaped excavation various Government pay- 

caused by the contractor’s ment books unpaginated 
blasting technique,’ the- _ and some seven inches in 

_. contractor is not entitled thickness without clearly 
--. to-be compensated for the "establishing such allega- 
-cost.of refilling the funnel- tions by further specifi- 

“ “shaped excavation since _eation or identification in 
the: record. does: not es- .such books, has not sus- 

tablish that such cost is tained its burden of proof, 

-. attcibutable to a changed since it was not incum- 
condition rather than to “bent upon the Board to 

the contractor’s Dineune: eT search the record ‘‘for 

ee Methods i.e 160 |: errors that may be lurking. 7 

8. A contractor whose work was among the labyrinths’_.. 162 
disrupted and damaged 5. An appeal claiming the costs a 
as a result of the bursting | of repair of corrosion in 

- of an. oil pipeline (owned four. stainless steel ‘clad 
-by a third party), which © surge tanks is denied 
ran under the contract _ where. the Government 
‘site and over which the has discharged its burden 

_ contractor had, with the in showing by a prepon- 

~ Government’s approval, aes of the evidence | 
located its concrete batch- of record that the most 
ing plant, was not en- | probable eaune? of corro- 
titled to be compensated sion were welding defects, 

a ee | not allowed by the speci- 

‘by the Government for fi 
. : ; cations, and contractor’ Ss 
_ the damage sustained on failure to protect the in- 

__ the ground that the dam-— teriors of the tanks from. es 
age resulted from the weld and gouge spatter... 547 
Government’s failure to 6. The contracting officer’s de-— 7 

. discharge its implied con- . . termination of the hours — 
tractual obligation to pro- _ properly chargeable to the 
vide a. ‘proper and safe Government under a. 

_ construction site, in the rental of equipment con-— 
absence of poof that the tract. will be sustained 

te aa apa fe one where the contractor as- 

Be i ce serts that. the hours 

‘sible for the bursting, . ‘claimed are reflected in 

‘since the contractor bore ~ its records but. fails to 

the risk of loss under the» "offer any evidence in 
_. Permits and Responsibili- : support of the claims Peek 
162 | MAG 23 iee eius bees 607 
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dl A contractor under a contract nied where the contrac- 


. for the construction of a 
dam whose claims fall 


_ -. within the purview of the 


‘Changes and Changed 


_ Conditions clauses and | 
- . who asserts that its rec- ‘ 


-ords provide a proper 
basis for evaluating costs 


. of labor and materials but: 
that its equipment rec- 
-ords are incomplete, is | 
not entitled to recover. 


| such equipment costs pur- 


-suant to a clause of the 
contract providing that 


any allowance for equip- 


-ment used in performing 
. extra work shall be deter- 


responsibility 
were not established. In 
such circumstances the 


‘segregated to . 


tor’s records. were such . 
that allocation of coststo = 
specific claims could be 


made and the reasonable- i. 


-ness of such total costs: 


and the - Government’s 


therefor _ 


Board found that resort: — : 


‘to. the jury verdict. ap- | 


proach for determining 


ing: costs was: also. not 


specific . 


- the amount of the equita- a. 
ble adjustment was. war- 
- ranted, since the Govern- 
-ment’s evidence respect- 


463 


mined from the schedule ClIiS co cena a eos | 
of eea aga are 2: A contractor under a contract: | 
oe eee =n : ae for the construction of a ' 

SSCS. ae dam whose claims fall _ 
. Ownership Expense” 


published by the Associ- 


-.ated General Contractors 


of America, where the _ 


--provision also states that 
the application of such 
.allowances — to 
ordered pursuant to the 


changes . 


Changes and Changed — 


Conditions: clauses is op- 


- tional with the contract- 


ing officer and the evi- 


.dence in the record pro- 
vides a more suitable 


basis for establishing the 
contractor's 


Equitable Adjustments 
1. Recovery by a contractor 


under a contract for the 
construction of a dam 
_ who alleged that all of its 
claims against the Gov- 


- equipment 


163 


ernment were inseparable: — 
and that payment should — 


be made on the basis of. 


‘ its total expenditures less 


_ 494-78 1—3-—_8 





changed 


within the purview of the 
' changes: and- 


Conditions clauses and» 


‘who asserts: that its rec- 
-ords provide a proper 
basis for evaluating costs 
of labor and materials but 
that its equipment rec- _ 
_ ords are incomplete, is — 
not entitled to recover 
such equipment costs: pur-_ 
- guant to a clause of the — 


contract providing | that 


any allowance for equip- 
ment used in performing. 
extra work shall be deter- - 
‘mined from the schedule | 
of average ownership.ex-_ . 


pense listed in “Contrac- 


tors’ Equipment Owner- © 
ship Expense” published’ — 
by the Associated Gen- 
eral Contractors of Amer- 
ica, where the provision — 


also states that the appli-. . 


cation of such allowances — 


LOSE BN as INDEX-DIGEST | 
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3. A claim to compensate a 
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to changes ordered pur- 


_. suant to the Changes and 
a Conditions _ 
.selauses is optional with- 

the’ contracting — officer 
-... and. the evidence in the 


~ Changed 


_. record ‘provides a -more 


suitable basis for estab-_ 


lishing the contractor’s 
-. equipment costs. --..--~ 


on * Tarisdiction : 
‘on, Ply In the absence of a Pe ack 


provision authorizing a 
_ contract-price adjustment 
for delay, claims for pay- 


-for-delay are breach of 
~. contr act claims not with- | 


“ernment traditionally re- 


garded - as breaches of. 


= contract, constitute a-uni- 
‘tary, Integrated claim for 


ae} breach of contract. ee Ae . 





contractor, for the cost of © 
additional grouting de-— 

layed is dismissed wheie 
“there is insufficient evi- 


dence in the record to 


support a finding that — 


the’ grouting . work. was 


changed by the erroneous | 
, staking of a cutoff trench 
-gince the delay in grout- | 
ing was caused by the | 
delay in ‘completing ex- 
‘cavation of the trench 
for‘ which -no relief is 
‘available under the con- 
"tract, in the. absence. of a 


5. Claims for ecsts attributed to 


Government . delays in 


‘relocating. utility poles 
‘and in: providing. slope — 
‘stakes arising on a .proj- 


- in. the .Board’s jurisdic- | a oe “suspension of work. clause 159. 
tion. -- 2-2-2 ae ene nye 4, Where’ a ‘contractor: under ‘a : 
2: Wheie an appeal record dis- - contract for the construc- 

-. .closed the existence of ‘tion of a tunnel, which 
various disputes clearly - ‘provided that cavities or 
cognizable under. specific ‘fissures may be en- 
provisions of a contract | - countered, in the course 
. for the: construction ’ of .a : of ‘excavation: in lime- 
dam, the Board is not ‘stone found and was re- 

deprived of jurisdiction quired to fill-in solution 
- over such disputes by vir- " caverns (the. presence of 

_ . . tue of the contractor’s con- which in’ limestone. is- 

: tention that they merged common) with grout ‘and 
into and became part of a — “grout sand,: the exis- ~ 
unitary, integrated claim ‘tence of such-caverns-did _ 

_. for a ‘cardinal breach” _ not constitute a changed 
arising out: of. the Gov- ‘condition: Utilization : of 
: ernment’ s course of con- the: grout’ and grout, sand, is 
duct, for- which, only the | ‘ rather. than concrete, to 
Court of Claims could | fill in the voids was con- — 

grant. adequate relief, templated by the contract 
, since it is not for a board and was not an attempt 
of contract appeals to by’ the Government to 
determine that the cumu- _-take unreasonable. advan- 
lative effect of claims re- tage of the contractor’s. 

-.. dressable .under: various. ‘erroneously. low bid: for> 
contract clauses, .com- ‘grout sand, the correc-__ 
bined with other acts ‘tion ‘of which‘is beyond — 

and non-acts of the Gov- | the Board’s jurisdiction. 
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CONTRACTS —Continued 


a SONTRACTS—Continued | _ = 
or DISPUTES AND REMEDIES—Con, : 


DISPUTES AND REMEDIES—Con, te ac 
-Turisdiction—Continued | Page 


ect. for the construction — 


of a portion of the Nat- 


chez Trace Parkway (to- 


'. gether. with a derivative 


_ elaim for stretch-out and 
other delay. costs) are 
dismissed .as not within 
the. purview of. the 
_ Board’s jurisdiction . ab- 
_ sent a pay-for-delay pro- 
. vision in the. contract 
aieet: which the claims 


would be cognizable__-_. 
6. Where four claims are as- 


465 


-serted affirmatively for _ 


the first time in a notice 


- of appeal and where there-. 
. after the contractor fails | 
to appeal the subsequent 


decision of the contract- 


ing. officer denying the — 


claims. so asserted, the 


_ contractor’s election to 


- the contract 
that .the .Government’s 
. liability for work costing 
- in. excess of a specified 
- amount 
available. for 
. was.contingent. upon fur- 
_.ther appropriations and 
~ reservation, and the Pres- > 
_ident’s action was a sov- 
-ereign act taken to halt — 
inflation, neither of:-which | 
-. is considered .to. be. a 
- stoppage by — actual or 
_ constructive. direction of se 
. the contracting: officer in... 
. the administration of the. 
contract within the mean-. 
ing of the Suspension of. 





as being 
Board’s. jurisdiction since 
provided 


reserved and 


— _ costs was appealed_..__. — 


_Jurisdietion—Continued . Page | 
— stop work, was ‘Gisminssd Dag 
outside. the - 


payment => 


contracting officer’s de- © | Work clause____2------ 

cision is: final and con- | Substantial Evidence - — 

- elusive under. the:express_ 1. The; contracting officer’s de- — 

- language of. the Disputes ‘termination of the hours | 

. Clause thereby requiring | . a properly. chargeable. to. 

the dismissal of the four the Government.under 
claims. for lack of juris- a a rental of equipment. ~~ 

“MONG COM Gist aan et 607 contract will be sustained . 7 

%. A claim asserted : vunder:. thé .. where the contractor as- 

-Suspension of Work -_serts that the hours .- 

--elause for -costs arising claimed are reflected in 

“out of .a delay in per- _its records but. fails to _ 

* formance of a construc- offer. any. evidence .in > 

- tion contract caused :by support. of the claims, 

-.the exhaustion of, avail- MS0C Se eee eee 607. 
able funds following the Termination for Default | 
Government’s failure to 1, Where the default determina- — 

appropriate additional tion decision is appealed — 
moneys necessary to eb- and held to be improper, 

able a.contractor to com- _ the Government is with- — 

- plete the work. prior: to. . out contractual authority 

the time established by the . _ under the Default Article 
contract and:the Presi- to charge express costs to 
dent’s. subsequent -im- the contractor without = 

. pounding of such funds, -tegard to whether a later 

_ which. resulted in .the decision assessing excess = 

95 ° 
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 CONTRACTS—Continued | 
DISPUTES AND. REMEDIES—Con. 


Termination for Default—. . | | 
Continued SSA Page 
its work because of dis- 


a CONTRACTS—Continued = ar 
DISPUTES AND REMEDIES—Con, af 
"Termination for Default— te 

Continued = -  — Page | 
, “2. A contractor under a contract a 


for the construction of. a 
dam, which provides that 


progress. payments will be 7 
~ made to the contractoron 


estimates approved by | 


.. the contracting. officer, © 
oo. Was not entitled to dis- 

 eontinue work on the ~— 
_ ground that the Govern-. - 

_ ° ment’s progress payments 
were allegedly erroneous 


"agreement with the con- 
tracting . officer’s deter- 
minations and the record ~ 
establishes that payments 
were made in accordance 
with the contract and the 
~ delay in processing claims 
' and:providing administra- 
' tive relief was found to be 
‘largely attributable to 
_ the actions of the con- — 


162° 


grant, adequate relief, the — 


contracting officer. was 


€ justified in terminating 


the contract for default, 


since a. contractor is not | 


permitted under the Dis- 
putes clause tO. abandon. 





1. Where a contractor ender. a 


596 


and inadequate since im- | - tractor... _..._.-- 
plicit in the term “esti- FORMATION AND VALIDITY 
- mate” is lack of finality Bid Award _ 
‘and the. possibility of 1. The competitive bidding re- 
- further revision... Where quirement in the Quter 
the parties are in serious _ Continental Shelf Lands 
disagreement over . the | _ Act for awarding oil and 
 walidity. of claims sub= --gas-or sulfur leases is 
mitted by the contractor -satisfied by due advertise— 
or as to the amounts - ment and a giving of. an 
- owed for changes, extra. -- opportunity to bid, and 
“work, etc, it is to be - contemplates that all bid- 
expected that progress ders be placed upon the 
‘payments will correspond same plane of equality, — 
to the amounts which the and that they each’ bid 
contracting officer deter- - upon the same terms and 
mines are owed by the | | conditions set forth in the 
ty Government_..._.- bazee 162 advertisements, and the 
38 Where a contractor discon-— pertinent statutes and in 
- tinued. its work under a the Department’s regula- 
contract for the construc- . - tions. Competitive bid- 
tion of a dam because the - ding does not require that _ 
- Government ‘had alleg- more than one bid be 
_- edly breached the con- submitted before the 
tract by failing ‘to (1): . * authorized officer, but 
make timely and. ade- _ only that the officer, by 
quate payments, (2) proc- ' due advertisement, give 7 
ess claims promptly, (3) opportunity for everyone 
“gonsider the claim on a DONG ee ee 
‘unitary basis,. and (4) Mistakes 


contract for the construc- © 


tion of a tunnel, which 


‘ provided that cavities or 


fissures may be encount- 


ered, in the course of ex-. 
_ cavation in 


limestone | 
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FORMATION AND VALIDITY— 


. Continued. 
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: CONTRACTS—Continued 


PERFORMANCE. OR DEFAULT 


Continued 


a changed 
- Utilization of the grout 


Mistakes—Continued | 


- found. and was required 
to fill in solution caverris 
(the presence of. which in 
limestone is common) 
_ with grout and grout sand 


-. the existence of such 


caverns did not constitute 
condition. 


_ and grout. sand, rather 
than concrete, .to fill -in 
the voids was contem- 
plated by the contract 


. and was not an attempt 


. by the Government to 
take unreasonable~ ad- 
. vantage of. the -con- 
- tractor’ 8 erroneously low 
bid for srout sand, the 


-: correction of whichis: be- 


_ yond the- Board’s. juris- 
~ diction. _.._- Peta ee ee 


"PERFORMANCE OR DEFAULT 


- Generally 


. The contracting officer’s ae 


cision to partially. termi- 
nate for default a supply 
contract by reason of de- 
fects alleged to exist in 


delivered: equipment. will . 
improper: > 


_be . deemed :.:: 
where the equipment.con- 
forms to the contract 
requirements and the 
failure of the equipment 


satisfaction of the Gov- 
ernment is found to. be 


caused by voltage vari-- _ 


ations in excess of specifi- 
cation. MMUs.2 Soon ole 


Breach 
_1. Where an appeal record dis- 


closed the existence of 


various . disputes clearly — 


cognizable under specific 


provisions of a contract: 


- for the construction of a. 
dam, the Board is not de- 
_ prived of jurisdiction over 


Page 


160 


to operate fully to the . 


94. 


Breach—Continued 
‘such disputes by virtue of 


the contractor’s contention . 
that they merged into and 


became part of a unitary, © 
‘Integrated claim for a- a 
“cardinal breach” arising 

out of the Government’s 


course of conduct. for 


Claims. could grant ade- 


quate relief, since it is not 


Page, 


which only the Court of 


for a board of -contract : : | 


appeals to. determine that. 


the cumulative effect of — 
claims rédressable’ under — 
various contract clauses, — 


combined.with other. acts _ 
-and non-acts of the.Gov~ ~— 


ernment traditionally re- ee 


garded as breaches of - 
contract, | constitute . a 
unitary, integrated claim. 


‘for a breach of contract__ 
2. Where a contractor discon- 


tinued its work under a 


contract for the construc- 
tion of a. dam because the 


158 


Government had allegedly eee 


' breached the contract by — 

. failing-to (1) make timely . ; 

and: adequate’ ‘payments; ee 
. (2) process:claims prompt = 


(3) consider the claim, on _ 
a unitary basis, and-(4) 
grant adequate relief, the _ 


_ contracting officer was 
' justified in terminating 


the contract for default, 


since a contractor is not — 
permitted under thé Dis- 
putes: clause to abandon. © 


its work because of dis-. 


agreement with the con- “_ 
. tracting - officer’s. deter- 
- minations and the record 


establishes that payments : e 


were made in accordance: 


with the contract and the . 


delay in processing. claims —_— 


and providing administra- 
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. PERF ORMANCE. OR DEFAULT— at 
te Continued - 

Breach—Continued. 


tive relief. was: found to 
be largely attributable to | 


the actions of the - con- 


se 7 (9150) ee ae. 


Rzpasable Delays. 


“y, “Where the .Government was 


-- found to -be.-responsible 


- for an indeterminate por-._ 


Page | 
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' tion of a delay in having. — 


~ utility poles relocated on - 


a 10oad construction job -— 
and information having a 


< direct bearing: on the 
propriety: of the-amount 


- of ' liquidated’: damages 
- assessed was either in. the 


possession of the Govern- 


_-. ment or more ‘accessible 


to it: than it’ was to the - 
~- appellant, no 
» should be made to .appor- — 


attempt 


_ tion ' the- delay. between 
- the farties‘and the Board — 
. therefore holds..that: the - |: 


appellant is entitled: to 


. have -the:.contract time 


_-extended to the date. the | 


-reontract was: determined 

to be substantially com- 

te plete. 22-4 ea ar 
‘Inspection : aes ees 

lL The Government’s : remedies 


. under. -an . express. war- 


— ‘ranty: extending. for- three 


| years after acceptance of | 
-the work. ace not vitiated. 


> by inspection and accept- 


7 -_- ance barring all but latent 


-- defects | since -.. warranty ~ 


* - remedies are: cumulative. 
Suspension of Work : 


1 A. claim. asserted an fie ; 
. Suspension © .. of 
. Clause: for gosts arising. 
» out of a delay in perform- — 


_ Work 


*.ance;..of .a construction 
. contract.. caused. by -.the 


. exhaustion’ of -available | - 
: funds following the Gov- 
--ernment's «failure: to ap- | 


466 - 
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OONTRACTA—Coutinicd: 
PERFORMANCE OR DEFAULT— me 
Continued 7 

Susp ension of ‘Wor Con. 


propriate - additional 


~ moneys necessary to en- 

' able‘a contractor to com- 

- plete the work prior to | 
~..the time established by 
the contract. .and the 
subsequent | 
impounding. ° of » such. 
. funds, ‘which resulted in 
_. the contractor’s election 
~ to stop work, was dis- 
missed as - being ‘outside 
the’ Board’s jurisdiction | 
‘“gince. the contract pro-- 
- ‘vided’ that’ the’ Govern- 
--merit’s' liability for work | 


President’s 


costing in. excess of’ a 


= specified amount reserved 
“and available for pay- aon 
re ‘ment: was: : 
~ upon: further “appropria- 
. tions and reservation, and 


contingent 


Page _ 


the President’s action was — as 


a sovereign: act taken to 


notice. A, 


halt inflation, neither of -« 
-nwhich.is considered to be 

a stoppage by actual: or | 
~gonstructive ‘direction of, 
the ecntracting officer in 
the administration of the 

© gontract within the mean- 
ling: of the: Suspension ® of 
“Work clauuse- es Sacre 

| CONVEYANCES - et 
' GENERALLY: | Bats See A 
Le Private acne Ab not 
-.eontrol: the disposition of 

' federal public land. Rights . 

--to federal: lands must be 
‘gained. by compliance with 

.. the governing federal pub-. mes 
ie land laws...---2-+-.2. . 
- Any. right under a notice of. | 
+ loeation: required ‘by the 
At. of April 29, 1950, is 

_ -~-personal to. the’ claimant — 
oy filing the: 

. transferee- of. the . claim- 
ant’s. possessory interest — 

in a .trade-and manufae- 
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| COURTS—Continued ae 8 "Page. ee 


GENERALEY—Continned Page | 


turing site cannot claim’. : 


_ Appeals. :for the: -Ninth — 
- Circuit in Standard‘ Oil 


Company of Califernia v. 


Morton, 450 F. 2d. 493 


(1971), which overturned 
that. decision. ‘solely upon 
principles of contract con- 


struction; therefore, the 


.. @liminated lands will re- 
. tain the rental rate ap- 
: plicable to non-participat- 
ing. acreage within. the 
unit. rather than the 


higher rate applicable ¢ to 


ages. of | 





: “non-unitized ide within. eee ee 
a known geologic struc . 


149 
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_ under his transferor’s no- $6 se ne, Sat 
- tice to avoid ene ‘effect of 2: The ‘filing’ of a court action to 7 
a withdrawal where the: review a decision: of this ee 
transferee had not filed Department. does not. += 
_ his own notice or purchase ~ automatically suspend the - : 
application prior to the eo’ effect of the decision.  .. . 
ee mmr nnnnen== Ca? This Board, however, may. . es 
COPYRIGHTS order a suspension of the © 
1, Public access to government decision during the pen-: — 
_ information. storage out- dency ‘of the court action. _ 
put restricted “to visual if justice will thereby be 
~ inspection where the data served. If the action chal- 
input sis accepted from lenges the assessment of: 
private parties with tacit’ ‘damages for a grazing ane 
recognition of; use ; Himitar "trespass, unless: the-court.. eee 
tions they sét based on orders otherwise, the — 
their copyrights. in such 7 | grazing applicant’s fail- 
aie ee wae ann ee 1 cure to pay the assessed =~ 
7 . damages. will generally | 
= Where only. a portion of ‘the continue to serve asa bar = _ 
lands in a unitized oil and » to -the issuance of: any. a 
Bes lease 1s~ eliminated. _. privileges to’ him ‘until or 
: from “he unit, ‘the leased _. unless the court finds the 
lands Lice situated in damages should not.’ be 
whole or. in part: on the pasedsed 2c of 2b 
ee FEDERAL COAL MINE HEALTH 3 
field, and the lease terms GENERALLY: > *g 
‘and factual circumstances » 1. The: dsfinition of. ty orking a 
‘ .are identical to. those: in place’? in section. $18(g). 
the decision, Standard Oil _ (2) of the Act means inby — 
. Company of California, et the interior-most.rib.or  ~_ 
al.,. 76 I.D.. 271. (1969), wall of. the last: open. 22 
| this Department will fol« | crosseut.—-- sess: 
— Jow the -ruling :by. the. ‘BURDEN OF: PROOF — ; e 
United States Court.: of iL In proving. a violation... of ae eo 


section .304(c). (based on. 


. the absence of rock dust) 7 
_ the . Bureau must. first 


prove by a preponder- 


-. .ance.of the evidence that. 
rock dust. was required, 
. te, that none of the 


exceptions | in. ‘section 


304(c) apply. When the. 


exception involves specif- 


ically. delineated percent- 


dust content, proof that 


it does. not apply seu | 


incombustible 


'| FEDERAL COAL MINE HEALTH ~ 
-| AND SAFETY ACT OF 1969—Con. — 
' ENTITLEMENT OF MINERS—Con. 
_ Discharge—Continued 
Burden of Proof—Con, 


2. Where the evidence supports Page 


| ‘FEDERAL COAL: MINE HEALTH . 

AND SAFETY. ACT OF 1969—Con. - % 

BURDEN OF PROOF—Continued Page. 

_ be based upon samples ‘a 
and tests of the incom-: ~ 

‘bustible content of | the 

Si een eee nee ee 731: 


Oe s findings of fact and in-~ 
APPEALS ferences that miners were 
Review discharged by an opera- 


_. tor by.reason of the fact — 
' ¢hat the miners acted” 
in concert to report an 
alleged danger at a coal © 
mine construction — site 
through the union safety . 
‘coordinator to a Federal 


1 Review by. the Board is not 
_.. limited to a determination © 
‘that. the Examiner was 
arbitrary or capricious 664: 
- CLOSURE ORDERS | 
Generally 
ae An order of. withdrawal may 


_ be issued when no miners - 


are in the mine in order 
to keep the miners out 


es of the mine until the. 


110(b) (1) (A) of. the Act_. 





-; maine: inspector; the min- 
- ‘ers have established a, 
-yiolation . of 
—-110(b)()(A) of the Act 


section — 


danger has been elimi- and. are entitled to | 
Gee aecuancears . reinstatement and back 
hee Imminent Danger | Sc eee ene ici’ EOP 
a ge An order -of withdrawal for Elements of Proof — | 
: - imminent danger may be 1. The elements of proof. of a 
validly ‘issued for ‘condi- violation of subsection 
tions and practices not - 11006) (1) (A) of the Act 
constituting violations, are: (1) that a miner has 
_-' and it may. also be true reported to the Secre- 
that violations specified tary. or an authorized 
. in such an order may be representative of the Sec- 
-. valid and’ subject to pen- _ retary an alleged viola- 
alty assessments but may tion or danger in a coal 
“not constitutesimminent.- — mine;. (2) that.after.such . 
4 anger 2 seals ce 2 cia 723 | reporting ‘occurred, such 
| ENTITLEMENT OF MINERS miner was . discharged 
Discharge - from his employment; 
Burden of Proof and (3) that such. dis- 
1. It must be proved be a . charge was motivated by 
preponderance of the evi- reason of such reporting 
~ denee that an. operator . and not for some other 7 
who has discharged a reason... ---~ -~--------- 501 
miner knew or believed operator must noe or 
that such miner had believe that a miner has 
reported or instigated - commenced a process that 
reports of alleged viola- is. intended to result in 
tions or - dangers to the | a notification of a-danger 
- Seeretary-or: his:author- . or safety violation to the 
. ized representative, in . Secretary or his author~— 
order to establish a vio- - ized representative before 
lation of subsection aid a violation of sec. 110 — : 
501 (b}(1).(A) can take place. 677 
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ENTITLEMENT. OF MINERS—Con. ar 
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' shaft which is to be used 


ae FEDERAL ‘COAL. MINE HEALTH 


AND SAFETY ACT OF 1969—Con. 
ENTITLEMENT OF MINERS—Con. 


‘Discharge—Continued | | 
Elements of Proof—~Continued - Page 


3. A report of an alleged danger 


at a coal mine instigated 
by & miner to a union 
safety coordinator, stand- 


ing alone, is not sufficient - 


to’ establish a violation 


“and a 


in connection with the 
’ extraction of bituminous 


coal is both an “‘operator’’ 
‘““person’”’ subject 
to section 110(b) (1) (A) of 


of section. 110(b) (1) (A) the Act. Secs Se 02" 
of the Act...2._.__.... 702 Protected. Activities - as 
4. Notices of violation of section _ 1. The Congress limited protec- 
304(d) of the Act based tion in sec. 110(b) of the ~ 
entirely on a visual ob- Act’ to three specific — 
- gervation by the inspec-' activities, and the Secre- 
.tor are unsupported by — tary and his delegates . 
' probative evidence and must limit administration _ 
-must be vacated.:...... 723 | - . of the Act to what the | 
Be N otices of violation of section . _ Congress has» explicitly © 
—804(e) of. the Act based authorized___--_----+-- z 677 ad 
entirely on the eau HEARINGS _ . 
observation of the’ aw enerely, _ " 
~ gpector are ere iL It is an abuse of discretion a 
by probative evidence. for an. Administrative — . 
and must be vacated. «. — 723 Law Judge to deny 
gta ane . - motion to transfer the 
EA finding pertaining be aa ‘site of 4 hearing to any 
_ operator's knowledge or other. sites. listed in 43 
belief that a miner has CFR 4.542(a) where it is 
engaged in activities pro- shown that the site re- | 
tected by subsection quested is more com> 2 
—110(b) (1) of the Act may _ venient to the parties... 680 
be based on inferences, _ Admissibility of Evidence Po eee 
but such inferences must ol. The payment of a proposed — 
be properly drawn from _ order of assessment is not — 
established facts of record. _ an offer of compromise, 
and in accordance with and when such payment 
the fundamental prin- . is made, it does not render . 
ciples of the law of notices of violation and: 
Evidence relating to ~ notices of termination or 
- inferences..........___- 501 abatement inadmissible. 
Jurisdiction as evidence of the oper- 
1. Subsection 110(b) of the Act - ator’s history of viola- 
limits the: jurisdiction of | TIONS es w--- 625 
‘the Secretary to the pro- Burden of Proof 
tection only of those 1. The* burden of. proof in a 
activities specified in that . proceeding for the. re- _ 
. gubsection and. does not view of -an. imminent 
provide relief for general danger of withdrawal is. 
~ labor grievances_----..- — $01— on the applicant... 


. 426. — 

Decisions . fa. 

- 1. Section: 8(b). of. ‘ie: Admninis- 
trative Procedure Act re- 


2. An: independent contractor _ 
ts eS engaged *in. the. construc- 
tion of a mine ventilation i 
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ne 776 ss. os e < =. Selangaent : 


FEDERAL “COAL. MINE ‘HEALTH , 
AND SAFETY ACT OF 1969—Con, _ 
MANDATORY SAFETY . STAND. -— 

‘ARDS—Continued - 


AND SAFETY. ACT OF. 1969—Con. a 
i. ‘Hearing—Continued — 
* mee | Decisions—Continued | . page 


quires findings of fact. In. Generally—Continued « eee 
. the absence. of findings it. 314(b) to circumvent the . | 
_*  nay-be impossible for the ‘injunction...--~~~------ 736 


_ 2, Where-an operator is Sieveen 
: with a duty of inspection 
-of 8 high-voltage cable 
in. an entry, the entry 
- constitutes an. active 
. -working, and it is.subject 
to the requirements of — 
ne 30 CFR 75.400___-__--- T3837 
3. Where an operator failed to 
- yeinsulate wires, which 
were originally encased 
_ by individual insulation 
and by an outer. cable’ 
_ jacket, with.two layers of © 
_ friction tape, a violation 
of 30 CFR '75.514 oc~ oo 
curred_...---- = a ee (at 
-- MODIFICATION OF APPLICATION OF. 
- MANDATORY SAFETY STANDARDS 
1, An operatou’s petition for the 
. modification of the ap- 
plication of a mandatory _ 
safety standard will be _ 
-.. denied where such peti- 
. tion.is based solely upon 
the argument ‘that the 
_ operator’s mine is. not 
Bee 5) <[-)' Sa Ae anne Oe - 140 | 
- Interim Relief 3 a 
1, The discretion of an Exami- 
- ner or the Board to grant 
interim relief, pending 
, adjudication of a sec- 
tion -301(c) petition for 
modification, -may be ex- _ 
e:cised only after a hears 
ing has been afforded the 
parties, and it clearly 
appears: (1) that. the 
~ petition has been filed in 
good faith; (2) that 
during .the interim, the | 


Board of Mine. Opera- 
tions. Appeals to review a 
decision of an Examiner, 
and the case should be = 
remanded to the enter 425 
INJUNCTIONS ie 
de Where 30 CFR 75.1403- tay 
/ Was subject to the injunc- 
< | -tion in Ratliff v. Hickel, 
—** Civil’ Action No. 70-C- 
50-4 (W.D., Va. Apiil 
ee * 23, 1970), ‘he inspector 
'~should have notified the 
"operator to. ‘properly con- | 
 nect chains bétween man- 
_ trip .cars, but. he should 
— not have issued a notice 
of violation of section 
314(b) to. circumvent the 
~~ injunetion_-__-.------_- 736 
“INSPECTIONS AND INVESTIGATIONS | 
aTe Evidence obtained as a re- 
sult of an inspection 
conducted under the au- 
thority of sec. 103 of the 
» Federal Coal Mine 
Health and Safety: Act of 
' 1969, without the consent’ — 
of the operator and without. 
" @ search warrant, is ad- 
missible in an administra- , 
tive proceeding...-2--.. 655 | — 
MANDATORY SAFETY STANDARDS 
. Generally, | 
© wie 30 CFR 75. 1403-7(d) 
was subject to the injunc- 
- tion in Ratliff v. Hickel, — 
Civil Action. No, '70-C- 
~80-A CW.D., Va., April 
-' 28, 1970), ° the’ inspector , 
.. should ‘have: notified the 
- - operator to properly con- 


' neét chains between man- ~ 


trip. cars, but: he’ should 


-not have issued a notice ~ 


of violation of section - 





‘health and. safety of the 
--miners will be reasonably 

assured; and (3) that the. 

operator will suffer ir~ 


| FEDERAL COAL MINE ‘HEALTH’ 
AND SAFETY ACT OF 1969-——Con. 


_ INDEX- -pIGHST: 


MODIFICATION OF APPLICATION 


. OF MANDATORY SAFETY STAND- 


“3 ARDS—Continued © 


N 


a * 


Interim Relief. 
reparable harm if the. 
interim Telief is not. 


“WoTices OF VIOLATION | 
GENERALLY 
- An operator is entitled to 
- adequate and timely no- 
-. tice of the section of the - 
' Act or mandatory stand- 
ard alledged to be vio- 
lated in order to prepare 
a defense. in’ -a pro- 
7 ceeding for -assessment 
of civil penalty_--+.2+-. | 
. Section 304 (a). and 304(d) of 
the “Act were each des. | 
“: signed for a distinct pur- — 
' pose and may be: cited 
as Sarat ny -viola- 


Elements of Proof =. - 
Notices of violation of section 


304(d) of the Act based 


; wanurely’ on a visual ob- 
' gervation by the inspector — 


are unsupported by pro- 


a _-bative evidence and*must 
be vacated. .-2-2- 2-1 _- 
Notices’ of violation of sec- 


Page 


“103 


723 | 


723 


723° 


tion 304(c) of the Act. 


inspector are unsupported 


-by probative. evidence. 
-» and.must: be: vacated 2.22 
In proving a violation of sec- — 


tion 304(c) (based: on the 

absence of rock dust) the 
Bureau must first prove 
‘by a preponderance of the 


evidence’ that rock dust 
was required, ése., that. 


: ‘based entirely’ on the — 
~ visual observation of the 


none of the exceptions in* °- 


- gection 304(c) apply. 
>» When > the. exception: in- 
volves - specifically delin-. 
~ eated: -percentagés of ‘in- 
“combustible dust content, 


S723 
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eG ‘Elements of Proof—Con. 


proof that it. does not. 


Page... 


apply should be based © 


“upon samples and: tests 


‘ of the incombustible con- - 


tent of the dust__-- 2.2 
‘Reasonableness of Time 


dL. The filing: of a petition for 


modification — by i 
operator should be 


TRL: 


major consideration in 
| determining the reason- © — 
- ableness of the. time fixed 

- for abatement of any al-. o. 


~~ leged eo which re- 


lates: to’ -the - safety 

porns sought: Lo be 

: - modified. __.2--. ag 
PENALTIES: nad | 


1. Ratliff vw Hickel, ‘Civil ‘Ac- : 


140 | 


tion Number 70-C-50-A 


~ (W:D.VA., Filed April 23, 
and 30; 1970), ‘is not a 


bar to assessment of — 
a penalties in this ; -pro- ee anh 
D: The assessment of civik pen- 


- alties under sec. 109 of — ae 


, “the Act must be judged » 


on the particular set of 
facts in each instance, and 
mitigation in one case 


may not warrant mitiga- © 
tion in another____2_..- 
3. Final. authority to: assess’. 
| ‘civil penalties is in the — 
Board'ag the delegate of — 


the peereully ©) of the Inte- 


Generally - 


L ‘The acne: of a proposed ne 


or der of _assessment is 
not an offer .of -com- 


promise, and when. such ».- 


. payment is made, it does 


“not render notices of © | 
“violation and notices of 
.. termination. or  abate-— : 
ment inadmissible as 9 - 


_. AND SAFETY ACT OF. 1969—Con. 


TB ee SY Se _ INDEX-DIGEST 


FEDERAL: COAL: ‘MINE HEALTH - 


‘FEDERAL COAL MINE. ‘HEALTH — 
AND SAFETY ACT OF 1969—Con. 


Evidence 


_ PENALTIES—Continued — pe PENALTIES—Continued ks 
- Gener ally—Continued ss Page . Amounts—Continued . . Page 

evidence of the spare Ss the seriousness. of the © | 

history of violations__.... 625 _. violation... -- ae ears 731. 
2, An operator may be liable | Criteria : 

_. for a civil penalty for’ the aA Tn: applying the criteria of 

- _ Avolation of a mandatory sec. 109, it is error when. | 

safety | standard even considering the operator’s 

7 though there is no -show-' . history of past violations — 

ing of negligence on his __. for an Examiner to take 
part. Negligence is a .. into account. the opera- 
factor to be considered . .. tor’s failure to.abate a 

' indetermining theamount violation within the time 

a of the penalty .2_..2---- 731 set in. the . Notice ° of 
3. Evidence of previous viola- ~ . Violation ~~--..-~------ | 657 
. _ tions is admissible regard-. - 2, In applying the criteria of 
_ less. of whether proposed aan Ae : | 
. assessments were. paid. ace : . 
they are not offers of | 
aioe ee: The Act re- | of ae faith as fa each 
- quires that the operator’ so violation solely — O02 ‘the 
ees eae ge gerrnae 
: fone e considered in Wak ) TWbin” 
determining the ‘amount a the tinie set in the origi- 
of a penalty_..-- Mas ag? gee ‘nal Notice of Violation... 657 
4 I lati . aa 3, While the failure of an opera- 

DDE na ae nom or ee . tor to abate upon proper 

tion 304(c) (based on the 7 crs aoe iar. ion 
_. absence of rock dust) the | - eni@aoa Path da eee , 

' Bureau must first prove iis with the eae 7 

ae ye prep onderance of ane ae oe standards, such 
eee sa mock cust failure is not an element 7 ° 
pM SPRUE 2-4: MR to be considered in deter- 

. none of the exceptions in — mining an operator's 
eae (coe) ie del “negligence in permitting - ee 
Pion “ee shies is oe | violations to occur.._--- 657 

<7 - | a 4, Bach violation of sec. 109 of 
. lineated percentages of (ie. Ace should. ba~2e° 
__» Incombustible dust con- analyzed in terms of the - 

cog VaR (DEO! «Sa ay 0s . potential hazard to the 

Ss not apply should be based Pa safety of the miners and — 
= kan hes so eae vests oa s _ the «probability of such 
the incombustible -con-- — hazard occurring... 
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tent of the dust..-..--- 731 | 
Amounts Oe cae: ia 


| 1. A notice charging egielntion 
1. In determining | the ‘amount 


of sec. 305(g) of the Act 


of a penalty, the absence 


of miners in the mine can — - 
_- be considered in weighing | 





must. be supported by 
facts from which a con- 
_. clusion can be drawn as ~ 
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PENALTIES—Continued ee 

| _ Evidence—Continued 


to. the “frequency” > of 


inspections made by the 
operator____. 22 i+ 


Page 


658 


_ 2. Where Congress. has specified 
_ .the percentages of ‘in- — 


lowable in sec. 304(d) of 


combustible material <al- . 


' the Act, it is necessary for. 


~ evidence—more than a 
“Imere visual observation. 


.of the inspector_ eee - 


3. In the absence of evidence, _ 
- - guch as business and tax. 


records, 


the Bureau- of Mines ~ 


‘to present’. probative. 


668 


showing that a 
penalty under sec. 109 of — 


the Act will affect: the | 
| ability of the. operator: to. 
stay in. business,: a:pre+. « 


_. operator will not be so 

,  wlfected. ooo. BoGe se 
Existence of Violation — 
Ll The criteria prescribed - 


2, An 


constituting 


sumption exists that the. — 


658° 


| section 109(a)-of the aot | 
and 30 CFR 4.546(a).are. 
not considered in finding 
a violation of the Act__- 


625 


order of withdrawal for — 
imminent danger may be 
be validly issued for con- 
_ ditions and practices not 


violations, - 


and it-may also be: trye- 
_ that’ violations ‘specified : 
' in such an order may be 

valid and subject to pen- 


alty assessments but may 


not constitute imminent 


8. The mere presence of an 
excessive accumulation of 

methane does not con- 

_ stitute a ‘violation of 


section. 03h) 2) of ‘the 


793 





a. mere. 


presence of 1.0 volume 


per centum or more of. . 
methane at a working . - 


“FEDERAL COAL. MINE HEALTH 
AND SAFETY ACT OF 1969—Con, 
PENALTIES—Continued . 
Existence of Violation . 

4, Neither the Act nor the. _ 
_.- Regulations provides that 
presence of 
- methane gas in excess of 

_ 1.0 volume per. centum... 
_is per se a violation__.-- : 
5.. Failure by an operator upon 
3 becoming aware of. the — 


“Page 


place to do any of the | 


following would violate 


- section 303(h) (2): first, to 
make immediate changes 
or adjustments in the 
ventilation of the mine; — 


second, to cut. off. power = 


to electric face equipment - an 


located. in. the: affected. - | 


area. while adj ustments 


are being. made in the 
ventilation; third, to stop | 
_all work immediately: in 


the affected area; fourth, 
to take precautions so as 


to prevent other areas of = 


draw all persons except 


- those referred to in sec- 
tion 104(d) of the Act 
at any time that a work-. 
ing place contains. 1.5 


volume. per’ centum: or 
more’ of: methane __..__. 


‘Mitigation — 
1. Mitigation of a penalty under 


section 109 of the Act 


-is not-a condonation of a — 
MIO OM ies a | 
2. The Board, as in this case, * 8 
- may mitigate penalties — 
imposed by an Examiner ~ 
that are disproportionate. 
to the violations involved 


in light of the six criteria 


- established in sec. 109(a) 


. the-mine* ftom’ beconiing *"** 
endangered; jifth, to with-— 


786 
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AND SAFETY ACT OF. 1969—Con, 2 

REVIEW OF NOTICES AND ORDERS — 
Generally | . 

1, Evidence “obtained. as a 
‘result of an inspection: 
conducted under. the | 
' authority of-sec. 103° of ° |: 


FEDERAL COAL ‘MINE HEALTH. 
AND. SAFETY ACT OF 1969—Con. 
PENALTIES—Continued | . 

: Mitigation—Continued 
() of: the Act, particu- ae 
2s ‘larly considering that. the - | 
,  ‘infraction.. .was. a first 
offense,. committedshortly 


after the effective date of 
the Act, by. a small oper- 


‘ator,. who demonstrated | 
good. faith by immediate 


668 


the: Federal. Coal Mine 
Health ‘and: Safety Act 
of . 1969, - 
“consent: of the operator 


without: the 


abatement. ae ee — = and without. a search: 
| ‘Negligence’ : : | warrant, is. admissible im 
ye An operator can be liable for an. administrative. pro- - 
a eivil penalty” under ceeding. -- <4 2-~-2---- —. 655. 
. section a an the Act Timeliness of Filing - ee 
even ‘thoug ere is no - | 
-. showingof. negligence.on 1, The 30- day tinie limit: pre- 
_ «his part. Negligence: is ‘scribed by section 105(a) 
. -considered: solely.:in  de- “of the Act for filing appli-~ 
termining the. amount of — cations for. review is. a 
the :penalty~ = -.-- ener 620 | < ; limitation on: the. ‘Secre~ 


s tary’s jurisdiction... An 
application received more: 
than thirty days after 
receipt of.an order sought — 
to. be reviewed is: not: 
timely filed: within. the _ 
meaning of the Actand 
. the Regulations. -~.---- ALS 
2, ‘The vight to, have: an action ad 
“reviewed, arises at the 
‘time of ‘the cause of ac 
tion, and if an operator’ g 
cause. of action. relates: to. 
7 an. order. of. withdr awal, 
-his time for filing for -re- 
‘view of that order begins 
to run upon zoey of fe # 
“that order... a Se 674 
FEDERAL ‘EMPLOYEES - AND OF- _ 


FICERS 
AUTHORITY. TO BIND GOVERNMENT 


1, The action or inaction: of .De- 
‘partment employees can~ - 
“not under the doctrines of 
“estoppel or laches bar the 
Seoretary ¢ of the Interior 


wa ‘Reasonableness - 
A Where, numerous ‘violations 
are found and cited, the 
“aggregate amount of the 
- proposed assessment, may 
be ‘unreasonable’ for tio 
a, other” Teason than ‘that. i. 
- the’amount is beyond the’ 7 
“operator’s 8 ability ' to pay. 657 
| Standards | ons _ 
. The criteria ‘preseapad i 
_ Section. 109(a). of the. hot 
_and, 30 CFR 4, 546 (a) are — 
not considered in finding 7 7 
. ae violation of. the Act. _ 625 
Vacation - Rae Seg 1 
: y Where the Sete has nog! 
>. “promulgated » regulations. - 
 -¢oncerning approved re-— 
<eording books. required. 
_in sec. 303(g)- of the’ Act, 
and the operator’s state-. - -- 
_ + mnent is unrefuted that he 
“had made the air readings 
‘requiréd therein, a Notice 
2 1p OE. 2 Violation - of _ that 
| section will, be vacated _. 658 
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coon Page| ‘CENSES—Continued — : mes 
and his. delegates from’. ” i 


discharging their duty to standing trespass - dam-"." 


. GENERALLY—Continued | — = s Page. a 


 .. applicant’s- 


*- determine if public lands’ 


‘have been omitted from 
an original survey and to 
- survey those lands found 


Es ‘Where an applicant. for graz- 


a ing privilege es has. failed to 


pay assessed damages: for 


a grazing trespass which 
assessment has been’ af-— 
firmed by the Secretary of 
the. Interior,..a district 
_manager properly condi+ °°: ° 
tioned approval- of -the.. |: 


upon payment of his out- 


“application - 


: transfer, 


_ages..No license or per- 

_ mit will be: issued or re- 
newed until payment of 
any amount found:-to be > 


reduction | Or 
other: ohne in grazing 
privileges of. a particular _ 
=range ‘user’ is. but one ' 
‘factor to-be considered by - 
“the Board’ of Land Ap- 
-peals in determining ifa  ~ 
_- decision appealed from is 
unreasonable or. should 
otherwise be reversed or 
_-modifiedi:_~_ 2.2.22 202. 


149. 


ae to have been omitted. —-- 397 -due-has been: offered... a 
2, A failure of Government offi- — ADJUDICIATION: : wee ae 
| ‘cials’ to provide informa- 1. A decision of a district - man- — 
tion ‘that land was closed ager which is arbitrary or. 
oe mining locations wags ‘capricious. . will not. be. 
not give life to invalid oT - sustained, — when . chal-. | 
mining claims.._ -_- Megs 600 _ lenged: by. one. who: has~ _ 
AWARDS = ae, eet ,standing,.. even. in | the’. 
Bis Employee-inveritor’s ‘accept. absence of any. evidence 
| -ancé ‘of government cash of serious::economic -im-. 
award: given ‘in-consider- -pact....To . that. extent,» 
‘ation of his “making -in- _ National : Livestock: Com-— 
vention. would seciire for pany. and Lack . Cox, 
the Government ‘a‘right © 2 | -1G.D.. 55 1998); is ONE ee. 
__ to use invention’ free from . Mleduesee Jena oe OQ ee 
~ any further ‘claim that 2, A decision involving the exer= 
; might: be: bees thereon; _. cise of administrative dis-. 
5: U8:C. + see: 2123 (d) -- eretion, which is support-_ 
) (964). 2 os Hina --2- 3 . able on-any rational basis, _ 

- gRaZING PERMITS . AND. LI- fee su lotsa mae 
‘CENSES—Continued | velous. An: ee 
GENERALLY © | . of: the-federal: range, in- 

“A, When considéersition of: a de volving some abolition: 7 | 
~nial’ to ‘grant grazing — -“split-use” between'states 
privilege: has. ‘become, | “and based:upon the effec- 
_moot because: of the éx- -tuation of a-management — 
piration: of: the giazing planreasonably related 
season, the issue need hot - to the protection. of forage 
be resolved on appeal un- -and..other: ‘values, has, - 
less ‘it will bear upon ‘fu-- =! : therefore, a:rational:basis _ 
- ture awards, since grazing .and-is: not: arbitrary or — 
e privileges for past seasons “SCAPTICIOUSS 3453S ee y= 
cannot be granted or past "APPEALS SE. 
awards changed.-._.:-:. 149 I The economic effect ‘of. as : 


109 
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GRAZING ‘PERMITS AND: oe 


CENSES—Continued eee ee 
APPORTIONMENT OF ea > 


RANGE—Continued a Page 
Ze A decision involving the exer- 


GRAZING PERMITS AND Lis. 


- APPEALS—Continued . page 
2. | When | consideration of a. 


_ privileges has. 


denial to grant grazing 


become 
moot because of the ex- 


—.. piration of the orazing 


‘season, the-issue need not 


be resolved ‘on appeal: 
unless it will bear upon | 


. .future awards, since graz- 


ing privileges for past 


seasons cannot:be granted 


_of “‘split-use”’: . 
states and based upon the | 


cise of administrative dis- 


cretion, which is sup- | 
portable on any rational 


basis, is not arbitrary or 


capricious. An apportion-_ 
ment of the federal range, © 


involving some abolition 
between 


effectuation of a man- 


other change in grazing 


or past awards:changed-_ 149 
3. ‘The filing of .a court: action to — | agement plan reasonably 
review a decision of this . related to the protection 

- Department does not:au- ~ of forage and other values, 

.tomatically suspend the has, therefore, a. rational . 

mG effect. of - the: decision. basis and is not eee a 
This Board, however, or capricious____. wewnH- 110 

- may order 2. suspension. 3. Elimination of a range user’s sy 

_ of.the:decision during the _ so-called ‘split use’”be- 

_-pendency* of: the’ court’ ~ tweentwo' “grazing” dis- 

. action if justice will there- tricts by. consolidation © 
by be served. If the of his grazing privileges 
action challenges the as- in a particular grazing» 
sessment of damages for district is reasonably in- _ 

a grazing trespass, unless cident to formulation and | 
the court orders- other- implementation of grazing : 
wise, the grazing appli-. - _ management programsby _.. 

- eant’s failure to. pay'the _ the Bureau of Land Man- / 
assessed damages will agement and will be per-. ; 
generally continue to — mitted to stand absent 
serve as a bar to the _ severe economic impact 

issuance of any privileges on the parties enacted 7 | 
to him until or unless the i MIGIOD YG i owscan cece 110 
court finds the damages ~ 4, “The economic. ‘effect of the — 

should not: be assessed... 149 transfer, reduction: or. 


APPORTIONMENT : OF FEDERAL 

RANGE . 

1. A decision of a, district mana- 
ger which is arbitrary or 
capricious will not be —— 
sustained, when chal-_ 
lenged by one who has 
standing, even in the 
_absence of any evidence 
of serious economic im- 

. pact. To that extent, Na- _ 
tional Livestock Company 
and Zack Cor, 1.G.D.55 | 
(1938), is overruled____ (109 


privileges of a particular 

Tange user‘is but one fac- 

tor to be considered by 
the Board of Land Ap- — 

peals in determining if a 
decision appealed from 

is unreasonable or should. 
otherwise be reversed. or a 
modited. io s6es ee 110. 
CANCELLATION AND- REDUCTIONS 
1. Elimination of a range user’s 
. so-called “‘split use” be-. 
tween two grazing dis- 
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-. nomic:: 


TRESPASS: ; 
lL WHETE: an paneer far gtaz- 


* fore 'a 


.  @utomatically 
the effect :of.the decision. 
- This . 


‘CANCELLATION AND" oe | oe wee * Page. 7 
““REDUCTIONS<Continued: aire , ‘TRESPASS_-Continued a ai ae 
otriets by consolidatién: of” .,,the assessed damages will: 

_* his grazing privileges-in a -_) Senerally. ae aa 
particular? :-grazitiz » -dis-- p SeLYE. As, a bar te, the 
irict-48 ‘reas onably: inci- we issuance. of any. privileges 
.1, dent: to “forniulation and agt to. him until ¢ or unless the - 
.implenientation? of gra : ae, court, finds: the. damages ae 
“ing. management’: pro- _ _ Should not be assessed... pe TAQ. 


_- igrams: (bythe Bureaw- of 
Land Management::and | 
permitted:to . 


. will .be:: 


stand absent severe 2étoii-. 


“impaet* on: the 
parties coma ie 


‘ing -privileges: has: failed 
ae pay assessed damaiges 
| ‘grazing * trespass 
rowhiéh: as’essment, Has 


ae 


110 | 


4 HEARINGS. 
| (See, 
. _ Procedure, Federal. Coal» 
” Mine Health and. Safety : 


; “also ) haminceace: 


_ Act of 1969, ‘Grazing Pez. . ’ 


: ; : mits, and Licenses, Indian | 
- Probate,. Mining. , Claims, — | 
Multiple - ‘Mineral Devel-. 


.,opment. Act and Rules of 


_ . Practice. yo 


tenilt 


1. Where, ‘there. were no out- te 3 


: standing permits,.. leases - 


been affitmed: by:the.Sec- ;,0n applications for,leases: 3 
--retatyof: the’ Interior, a ; for minerals,. subject to 
- district.::;:manager’.;prop- — - ybhe. Mineral: Leasing, Act 
i erly eonditioned:approval 0f 1920,..as amended,.. 30. 

3, of theapplicant’s:‘appli- o UB.Ce,: Sol By: nis Bde 

 . ¢ation “uper:.payment:. of 2 (1970), ..., when... mlping 

» hig outstanding: trespass —  =,¢laims » wer Cu; located: ; 
damages. .<No: license-:or 51945, and, 1952, ‘but. the 7 
- permit will abe issiiedsiers -yGeologicak Survey:in: 1968 ae 
renewed until:payment of has,,.reported... that:: the. _ 


-rany amount:found:to:-be. Frags - 
:-due has-been: offered: __ | 
‘oe The: filing of: a-court-action  - 


intovTeview: a; decision; of 
«. this Department;does not 


Board,,... however, 
may order a suspension, of 


so guspend — 


the decision during ; the: . . 


action if” “justice 
“action. challenges: ‘thé: as- 
“sessment of damages for a 
grazing . trespass;: unless: 
eon court.’ orders « other- 


; _the: grazing. ap-— 
-plicent failure to pay - 


494-731-189 ies 


- pendency. of. the. court : 
oe : will, ae 
ig thereby” “be served. If the> 
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lands were, -Known.to bes ° 


valuable... 


for. i: _leasable / - 
.- Minerals. subject, to. that — 


Act since 1920, a-mining 
.. Claimant, .is: entitled. tO, & 


: hearing on, the: question. of ; 


ithe. mineral 


-known. .., 


a characiet of the Jand.. at 


a the,time. his. claims, “were. meee *O 


4 located before. the; claims io : 
can be- declared void..ab . 53 
Se initio. for his . failure pNOn eS 


| : required. to. take. advan-. ; | | 
. tage of the’ benefits | of 


Development 


_ section -1 of the Multiple — 
“Mineral, | 
Act of August, 13, 1954, . 


30 U.S.C. $521 970). AB1A 
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INDIAN, PROBATE, ape Ay ea] INDIAN. PROBATE—Contiiined | DEE he 
= 100.0 GENERALLY « Page | ADMINISTRATIVE © ane 


aA determination of tbe: heirs aan os PROCEDURE—Continued: ae 
of a deceased In dian ee? 105.2: Official Notice; Record + Page 


ge controlling only, as to the 1. No. official. notice -cf records 
3, ‘estate “of the > decedent, -> can-- be:;taken. -if; such — 
_ ‘and it does not ‘have ‘col- —. tecord: is: not: introduced 
“Jateral ' application in the. . . int evidence, .or identified 
~ determination of the heirs ? a8 required: by the Admin- 
"of decedent’s relatives_-.. 422 © . istrative. Procedure. Act, 
2. The’ Department of the In- 5: U.S:C. §.556(e), (1970) 
‘terior. does not have the noe “<:80;a8 t6 be-available sub- 
authority” to declare a ject: to.challenge ‘by the 7 
“federal statute “‘unconsti- aggrieved: party... -- _-. 583 
“tutional. See oad. 428 | ADOPTION: .. ee 
38. A deter mination ‘of the heirs (Sze also Children; Adopted) 
| of a. ‘deceased Indian. is "110.0: Generally. : — 
ae controlling only. as to the © A. Where the — death of:; he ee 
estate ‘of the- ‘decedent, _decedent-and the probate © i 
“and the findings in each +, .0f° his: estate. ‘occurred 
- @ase ~must be supported «prior © to. the effective | 
by apreponderance’ of | - date of .54: Stat. .746,..25- 
» the evidence: 2. 222-487 | z wo: Cy $3728. (1970), on 
4. ‘The Fort Belknap’ Allotment | - January -8,.1941, a:lack — 
-Aet-of March 3, 1921 (41 . of @ written record of an. 


State: 1355) and ‘the ‘Acts a 


“which” it amendéd -are 


~~ construed. in’ pari materia 


3 with each: other and with 
‘the’ General *: ‘Allotment 





.- adoption: completed. dur- 
ing decedent’s: lifetime: is 
.no.bar to ‘recogaition . of 
> guch. adoption. in a: pro- 
- ceeding. to’.determine: de- 
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Act of February: 8, 1887 .-cedent’s heits ss -2:--- 
— sD Stat. 388, 25: U.- S. C. AGGRIEVED PARTIES | 
*°§ 381 et seq.) as amended.. 450 | 121.0 Generally; 922 
Bs ‘The Department of the In- — | i A-petition to.reopen an estate 
ve terior does: not. ‘have: aus 7 : . which. : has : ‘been closed a 
“thority © to" declare” 2, more. than-: three: years: 
statute of a state to’ be > will be: summarily denied — 
~ unconstitiitional as. being - ewhen'neither the petition — 
“in -vidlation of the” con- “nor: the ‘record: “reveals 
“ stitution ‘of ” the tle thatthe petitioners have 
a ‘States... Ee eae 615 - “any° interest in the es- . : 
ADMINISTRATIVE PROCEDURE ; ioe 619 
105.1 Applicability to Indian APPEAL © . 
Probate ey rs 180.2 Dismissal 
i Examiners must, conform to 1. Timely. service of a notice of 
the requirements of ‘the | appeal - on. all adverse 
" Administrative Procedure 
“Ret; ca U. sO: § 5B7 . parties is.a jurisdictional 
“a9 70) ana in chi da’ Giid- requirement. “under - -the 
ings. of fact and ‘conclu- - Indian *..probate: ° regula- 
“/sions ‘of law. in. “their.  » tions )-and failure. ‘of a 
<> orders» and ‘décisions in | party seéking an® ‘appeal 
- Indian probate-____--. ~ . 583: to make such service will 


| INDIAN 


as INDEX- DIGEST. | 


FROBATE—Continued 


APPEAL—Continued © 


result. in: dismissal of the - 
pee ee hee es 


2. A petition for rehearing which 


‘alleges. newly discovered 


“evidence: asa basis fora 
rehearing and fails to set = 


~ out” any evidence” or“any’ 
other” 


grounds © “which 


~~ would” require ‘a rehear- 
~ ing does not meet the're- 


‘ ‘qulitements of * 43° “CFR 7 


§.4.241--and an” “appeal 
from: the. denial - ‘of ‘the 


petitioned’ rehearing will 


_ -smissed: when ..a.'petition 
. -:for rehearing, apparently 
_ + based...on: newly » discov- 
~~ ered -evidente,-.does not 
_» allege: evidence -of -suffi- 
cient. weight ‘to. cause a 
possible’ change ‘in-. the. 

~ original. decision. _.2:--- 
4, A petition for rehearing, ap- 
- sparently:. based: on: newly 
_-discovered:-evidence, was 


| properly, denied. when: the. 


petition; -by:. not stating 
why such evidence was 


-» génted at’ prior: hearings, ‘ 


not “discovered~and: pre- 


failed to:comply: with 43. 
CFR» § 4.2414): -and™ ‘an 
“appeal. .from- the.’ denial 


will be dismissed... i: _ 


130.3. Examiner ‘as tae of 
Facts or 
1.. Where there is. sufficient ¢ evi- - 


2 ‘conflicting, the determi- 
. nation of. witness © -eredi- 
‘bility and tlie findings’ of 
_ fact by the Examiner will 
- not be disturbed because 
“only he had the oppor- 


“tunity to hear and ob- — 
“serve the witnesses... _ | 


be dismissed._-_-_-2-2) ° 
appeal fromthe denial of 
.-a rehearing will. be dis- : 


> 130.2 ' Dismissal—-Continiied ‘Snaer 


ot 


697 | 


| dence to support the find- =e 4 
ing and ‘the testimony is 


697 | 





“IN DIAN PROBATE—Continiied 
_ APPEAL—Continued © 
“180.5 Reconsideration 


1, “Ordinarily, a decision’ on a 
“peal by the’ Board’ of 
‘Indian ‘Appeals ‘becomes - 

a final Departmental de- 
“cision and upon the. issu-. 
“ance: of such. decision the. . 
‘parties are deemed | to 
__ have’ exhausted their’ ad- 
“ministrative remedies... | 
180. ve Timely Filing 
1. When. a notice of ay pee | 
- marked - a day after the | 
a expiration of : the. period, ~ 


as extended, provided by. 


108° 


regulation... for. ‘filing. an. 
appeal, was: ‘not. filed in _ 


appeal | “and: the | ‘profes 


~ sional: ability. of the at- 
; torney _ “who- filed” the 
7 se eae ae 
4 140.2 Fees ron To 
1, The allowance ‘of’ aoniers me 
~ fees’ is discretionary and © 
~ based * not © ‘only: on. ‘the. . 
results produced but on 
| what ‘the services ‘them- a. 
* gelves ‘are 
. sidering the ‘labor, time, 
~ talent and ‘skill the: Bite 
; " tomney expended _-____ 2 ei 


worth © con- 


‘the Judge’s office until” 
two’ days: ‘after the expi- _ 
“ration of the. ‘period, ee Pe 
: extended, the’ appeal is 
“summarily dismissed as é 
_ net’ ‘timely filed = ee ed ie 

ATTORNEYS AT LAW ae a 
140, 0 Generally | 


1 An attorney . ‘appearing. ‘in 
., Indian. Probate -proceed-’ : 
ings must disclose the“. e* 
name of the party repre- ges, Be 

| sented by MM ee oes G15 2 
2. Misstatements of Jaw andan =: 
erroneous ‘statutory cita- 

_ tion in a brief casts doubt | 
on the merits of the 


| 729, ) j ] 
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INDIAN PROBATE—Continued, ee eee 
“BOARD OF INDIAN, APPEALS .. , eer | 
ny Page 


Phar ee ie Rt oR 2 


on When the. Bureau ‘of. cndisd, a 


« Affairs. petitions. for, the > 

: correction. of an error in a 

- _probate: order, issued : more 
than, three years prior, to 
: he, date. of. petition, the 
. matter.,may._ be .. finally 
, decided, for. the. Depart- 3 
ment. by. the. Board. of 
‘Indian Appeals - in, ‘the 


exercise “of the ‘discrétion 
reserved bythe Secretary” 

“in 25 CFR 1:2 ‘anddele- 
gated to the Board’ in ’43 

, CPR: 4, A.242(hYi 20a 


160. 1 ‘Right to. ‘aherit 
| 160. 1. 3. Child. from. Father 


ae Once a child has been, deter- 


a < 


- mined to. be By. child. of a 
: deceased, Indian, Title 25 | 
U.S.C. § 371. ‘applies, and 
- authorizes the, ‘descent, A 
its deceased father’ s lands | 
| to. the child as an heir _ 


“au if 


CLAIM AGAINST ESTATE. = 
165.1 Allowable, Items. ie 


450 


«621 | 


a A. claim. for, attorney’ 8, fees i is 


. were 


_ not. allowable as a; -charge 
_ against . the. estate where - 
the. services. were, per- | 
7 formed., on, behalf. of the — 
attorney’ Ss client and. were : 
neither on ‘behalf of the 
‘estate nor of benefit to 
the estate... 80. Ave 
2. as claim. for ‘attorney’s: -fees : 
- by an attorney; who: suc- 
_.. sessfully .. represented. a 
¢, Ghent ; whose . 
| in opposition. to. 
2 creditors. of. the estate 
5 and the heir at, law is a 
‘ private business matter 
with his client and not a. 


interests 


404 





‘INDEX-DIGHST. 


INDIAN, PROBATE—Continued, 


CLAIM’ AGAINST. ESTATE-Con,. a 
.gex 165.1: Allowable sItems:=C on. : 


oo 


4 * pro per. ‘claim: ' against the 
-. estate.as an administra- | 


“tion: expense: mares Hols ie 


165: 13 Source. of Funds for 
Payment . | 


- epnsisting, ‘only “of. trust | 
. dand, dB... 


awarded... the 


.. devisee..,, in, the. | probate 
oo proceeding, . the, interest | 
: $0. received. cannot, be 


_ subjected, to a. claim, for : 


; attorney's $28 aretha 3 
-EVIDEN CE | 


2205-1. Conflicting Mestuiony 
1, The” basic: srule:: that: the 


ae Sy aminer’ ‘$s findings of:fact 


et wale 


 testitnony has.no'appliea- 

‘tion where’ it “does! not. 
| appear: the ‘decision: was 
- ““Based ‘upon’ Examiner’s 


-particularobservation ‘or 
“evaluation of the witnesses - 


“6p: the: statements “made 


_- py-them ‘andthe made'no 
» finding regarding'the cred- 


y ‘ibility ee the witnesses: 


295. 2: Hearsay, Evidence . 
1. Heresay. evidence: is: admis- 


cisible: asian, exception.:to | 


. the, general: rule where it 


- family:-history, aovesiene 
. ship and. pedigree’. aga brik 


HEARIN G EXAMINER” 
260. 0 Generally 


1. The rule that a/ “Trial” Exam- 


pertains; to: matters: Of - 


Page — 


404 


404 


mot .:be° disturbed - 
where there is:conflicting - 


583 


583. 


“ iner’ 8 ‘findings should not 
be’ disturbed on, appeal 
7 unless ‘ ‘clearly errotieous” 
is ‘not applicable by ad- 


a ministrative _ i 
“tribunals, | “put. pertains 


only to judicial review by 
the COU ease ae ee 232 


appellate — 


: ogee 


INDEX-DIGEST: a eas s, 
“INDIAN PROBATE—Continued 


- INDIAN PROBATE—Continued . 
INDIAN REORGANIZATION. ACT | 


REHEARING—Contiaued a. 
— 370.0 Generally—Continued , 


o ; 


693° 


694 


‘grounds upon which itis: _ 


based, and shall fully set 


out any newly discovered. 


pose. of . allowing 


_- evidence.are for the pur-_. 
_the. 


presiding officer, the op- 


494-7 31—7 3—10 





370.1 Pleading, Timely 
Filing 


1. Only the eer atare. of. ‘the 


Interior has the authority 
to. waive or make excep-~ 
tions to. the regulations 


OF JUNE 18, 1934 (WHEELER — | 
eee ACT) — : - = portunity. to make a. 
270.0 Generally — Page _judgment.as to whether a. 
us The Indian Reason | ‘further hearing is war-.. 
Act of June 18,:1934 (48. ranted____.----.---+-~ 
Biat. 985, 25 U.S.C. $464) 2. An order denying a rehearing 3 
‘under which the tribes is proper when the peti- 
of the Fort Belknap Res- tion for rehearing alleging — 
ervation placed them- newly discoveredevidence — 
Selves by an aifirmative fails to state the alleged 
| ie bales election oe | newly discovered evidence 
Of Veh PULPOSe On: te and. fails to state any. 
éSage WW, pe eanihtae other grounds which 
awe o would sequie artes 
ae and, accordingly, an. ap- 
eee pa om th nil wi 
at e dismissed. .-...---- 
not enlarge upon but | 3. The requirements in 48 CFR 
ee or | § 4,241 (a) that a petition 
S" ee for rehearing must state 
ae iia tow ee specifically and concisely 
mas oF the grounds upon which 
845.0 Génerally itis based, and shall fully 
' |. There is a presumption that peru - ny. newly SEONG 
pétsons liviie within thé ered evidence are for the 
vicinity of the posting purp se - erowuls une 
places specified in 25 CFR P ae officer ei ne 
-§15.2 will have notice of POR, 0, Se a 
hearing because the post- USS Ment ae. te Mena 
‘ing requirements of. the a further hearing is war- : 
faut ata TD) VOC oer la os 697 
section insure:such notice — co a rehearing was apropetly 
is reasonably probable.-. 697 f. oe ee ans ern 
RECONSIDERATION a 
365.0 Generally who lived near. a posting 
1. Reconsideration of a decision place.on a. reservation 
on appeal will not. be which was twice posted 
‘granted except upon: a in. five places with notice - 
showing of manifest-error of hearing and notice 
_ in such decision-.------ 108 of rehearing respectively, 
REHEARING ce ‘and who,. by a mere 
870.0 Generally | allegation of . lack of” 
1, The requirements in 43 crR” notice, fails to. meet the 
- § 4,241 that a petition for =~ burden of proof neces- 
- rehearing must state spe- sary .to overcome the 
cifically and concisely the presumption. of notice__. 
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INDIAN 


. -INDEX-DIGEST. 


PROBATE—Continued 


REHEARING—Continued = 
2370.1 Pleading, pias i 
Filing—Continued 


. and, with the exception 
of the Board of Indian | 


‘setting forth time limi- 


tations for filing pleadings 


Appeals to whom he has 
_ delegated such authority, 
personnel of the Bureau 


of Indian Affairs and 
other employees of the 


Department of the In- 


on the same to his 
prejudice. _......-.---- 
_ REOPENING | | | 
375.1 Waiver of Time 
Limitation | 


terior have no authority 


to waive such regulations, 
whether done intention- 


ally, or inadvertently by 
rendering erroneous ad- 


vice to a party who acts: 


1. An estate will not be fenenéd 


in the exercise of the 


Secretary’s discretion +o 


waive the time limita- 


tions where the interests 


remaining in the estate 


which could be. acquired 


by ‘an: omitted heir are — 
‘insubstantial__._..-_..- 


2, It is in the public interest to 


issue decisions which re- - 


move uncertainties or 


- possible clouds from titles 


3. No 


+o interests in Indian 


callotments_-._..-.=---- 


manifest injustice suffi- 


cient to justify exercise of — 


the Secretary’s discretion 


for the correction of an 


error committed 58 years 


‘ago is found where the 
- share of which the heir or | 
-. devisee was deprived is 


insubstantial, and the 


” benefits to his successors 


would: be now further 


reduced by fractionation 


-of the original share____- 


Page 
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422 


423 





the 
such. period to obtain 


INDIAN PROBATE—Continued — 
: REOPENING—Continued — 
375.1 Waiver of Time 
Limitation—Continued 
4, When the authority granted 


to a Hearing Examiner i in: 
43 CFR 4.242 (a) to re- 


open a decided probate 

has expired, the Board of 
‘Indian Appeals may con- 
‘sider the matter under 


43 OFR 4.242(h), and 


under the authority dele- 


gated there may exercise 
the Secretary’s discretion 
to reopen, but the peti- 


tion to reopen will. be 


denied when a full con- 
sideration of the record 


discloses that the original 
contained no 


decision 


- The Secretary will not exer- 
discretion to. 
waive time limitations for. 
reopening a probate when 


cise his 


it has been closed 32 years 
and there is a lack of 
diligence on the part of 
petitioners: during 


correction of. an. alleged 
mistake which they fail to 
attribute to fraud, acci- 


dent or mistake in the. 


- : 7 Page . 


— 451 


original proceedings, and 


when they fail to allege 


the existence of a mani-— 


fest injustice or how it 
‘might be corrected: if re- 
opening were permitted _ 
SECRETARY’S AUTHORITY 

381.0 Generally. 

1. The rule that a: Trial agin 

| iner’s findings should -not 
be disturbed on appeal. 
unless - | 
ous” 


‘clearly errone- 
is not applicable 
by administrative ap- 
pellate tribunals, but 


pertains only to Judicial _ 
‘review by the courts... - 


619 
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INDEX-DIGEST | 


INDIAN PROBATE—Continued 
_ STATE LAW : 
390.0 Generally 
‘1. Montana statutes: pertaining 


to inheritance from il- 


 jegitimates are derived 


from 


early California 
statutes pertaining to the 
same subject, and’ under 


such statutes a father of 
an illegitimate may not 


inherit from his illegit- 
imate child unless 


ing the mother, 
adopted the illegitimate 
into his own family, or 


(2) the father, after mar- 


rying the mother of the 


‘illegitimate, acknowledges 


his paternity 2.2254 


390.2 Applicability to 


Indian Probate, 


~Testate 


1. The authority of the Secre- 


tary of the Interior, under 
25 U.S.C. §373, to 


‘approve the will of a 


deceased Indian when it 


disposes of trust or re- 


‘stricted property is not 


subject to state law re- 


quirements provided the 


will is executed in ac- 


cordai: ce with regulations 


& ee by the Secre- 


WILLS 


_ 425.0 Generally 
1. , The expectancy of title to 


minerals under an allot- 
ment created upon issu- ~ 


ance of a trust patent 


‘under the Fort Belknap 


Allotment Act of March 


8, 1921 (41. Stat. .1355) 
is trust property capable 


of disposition by will__-- 


425. 25 Revocation © | 
1 The concept of revival of pre- 


_. viously revoked wills ' is 


| cognizable in Indian: pro- 


bate ‘cases: and where it 


‘the father, after marry- 
has 


789 


INDIAN PROBATE—C ontinued 
WILLS—C ontinued 


"Page 


83 


425. 25 REVO CATION—Con, 


Page 


appears that the, Indian ae 


testator intended ‘to. re- 
publish by codicil a will — 


which had been revoked 


_by a subsequent will, the 
earlier will is deemed to 


have been revived by the 
codicil and the interven- 


ing will revoked by the 
: POOL C sie tate es os en 
INVENTIONS | 


1. Under ‘Department’s' Patent 
_ Regulations, 48 CFR 6, 
subpart A, section: 6. 5, 


employee-inventor _re- 


tains all rights, subj ect to 

law, in an invention he 
~ made having utility in his | 
official duties where such © 
include. - 


duties. do not 
devising innovations, or 


participation in research — 
and development, and the . 


Government’s contribu- 


tion to making the inven-’ 
tion is insignificant eae, 


2. Employee invention in an in- 


694 


451 


tangible notation system 


83 


appearing to be outside o 
the statutory classes of 


invention eligible for pat-_ 
ent protection is not an 


appropriate subject for a 
patent application to. be 


filed at government ex- 
pense in exchange for l- 


cense to Government... 


3. Employee-inventor’s accept- 


ance of government cash 


award given in-considera-: 
tion of his making inven- 


tion would secure for the 


Government a right to | 


use invention free from 
any further claim that 


might be based thereon; 
5 U.S.C. see 
| C0): 


~ 2123(d) — 


790 


INDEX=-DIGEST | 


~ yUDICTAL. REVIEW 


: ee oe ge 


Gee The filing of a court action to | 
Teview a decision of this 


(See also Administrative 
‘Procedure. ye : 


Department. does not au- 


tomatically suspend the 
effect of the decision. 
This’ Board, 


_ May order a suspension 
“of the decision during the. 


‘pendency of the court 


action if justice will there- 
by be served. If the action 


"challenges the assessment 
' of damages for a grazing 
. . trespass, unless the court 


. orders 


otherwise, the 
grazing applicant’s failure 


_to pay the assessed dam- 
ages will generally con- 


tinue to serve as a bar to 


the issuance of any privi- 


leges. to him until. or: 


unless the court finds the 


damages should not be 


assessed -G oocncccee tee 


MINERAL LANDS © 
. GENERALLY _ 
| A. A single discovery of a valu- 


“able: mineral deposit is 


sufficient to validate an 


association placer mining 
claim embracing 80 acres, 
and: each 10-acre sub- 


division ‘within the. claim 


is properly determined to 


“be mineral in. character 
“where the. mineral ma- 


terial present is. of a 


‘homogeneous nature 


throughout: the entire 80 


1, To. 


-aere claim... 2.22 lL 
DETERMINATION OF CHARACTER OF 


establish _ the _ mineral 


__ character of lands it must 


be shown. that the known 
. conditions are such as to 
engender the belief that 
the lands contain mineral 
of such quality and quan- 


ad tity as to render its 


extraction profitable and 


however, | 


“Page 


457 


2, Since 
‘may be used in establish- 
-ing the mineral character 


(1970), 
claims were located in 


MINERAL LANDS—Continued - 
-DETERMINATION OF CHAR-. 

. ACTER OF—Continued 
expenditure . te , 
that end; 


justify 
the mineral 
character of the land may 
be established by infer- 


‘ence without the expo- . 


sure of the mineral de- 


posit for which the land 


is supposed to be valu- 


geological Antereuee 


of lands within a claim 


and such inferences can 


arise from: proof of dis- 
covery.on the claim, it is 
advisable not to dispose 


of the issue of mineral 

character before deciding 
the issue of discovery. -- 
3. Where, there were no out- 


standing permits, leases 
or applications for leases 


for minerals subject to— 


the Mineral Leasing Act 
of 1920, as amended, 30 
U.S.C. §181 et _ seg. 
when. mining 


Page ' 


we | 


44 


1945 and 1952, but. the — 


Geological Survey in 1968 


has reported that the 


lands were known to be 


valuable for leasable min~ > 


erals subject to that Act 


since 1920, « 3 
claimant is entitled to a 
hearing on the question 
of the 7 


the time his claims were 
located before the claims 


can be declared. void ab 


¢nitio for his failure to file 
amended ‘locations. as re- 


quired to take advantage 


-known mineral — 
character of the land at. 


a mining 


of.the benefits of section Abad 7 ; 


of the Multiple Mineral — 


Development Act. of Au- — 


gust 13, 1954, 30 U.S.C. . 
§ 521 (1970) 22 soe cose 


INDEX-DIGEST. - a 2 7 791 


MINERAL LEASING ACT) ae 
‘APPLICABILITY. hed | Pago ; 

1, Where there is no determina . be 
tion that bentonite is a —. 


MINERAL LANDS—Continued 
DETERMINATION OF aac oe 
ACTER OF—Continued . Page 


: 4. Where. (1). an’ peerins 


placer mining claim em- 
. bracing 80 acres was 
located for a@ common 
variety sand and gravel 
prior to July 23, 1955 (2) 


_. the sand and gravel was 


mined, removed and 


marketed at a profit from. 


a portion of the claim 
before July 23, 1955 (8) 





silicate of sodium or any 


other mineral subject to 


_ the Mineral Leasing Act, - | 
as amended and supple- > 
mented (30 U.S:C. secs. 

(181-287), bentonite will 
not be made. subject to 
that statute but will.con-_ 
tinue to be subject to - 


and quantity which can | 


642 


43 


j -:disposition under the — 
a mineral patent has been statute to which. it has 
issued for aa of the 10-_ hitherto been. subject... = 
_ acre subdivisions of the “yoWING. CLAIMS — 
claim, and (4) the mineral (See also Multiple Mineral 
material deposits on the Development Act.) 
unpatented portion of the ‘GENERALLY 
claim are similar in na- 1. A deposit of ‘gypsite, com- 
_ ture to the mineral found posed of particles of gyp- 
on the patented portion sum mixed with im- 
of the claim, which de- purities such as clay and = 
posits had been mined, silica, utilized:'in agricul-— 
removed and marketed at ‘ture for the gypsum it © 
. @ profit prior to July 23, contains. by applying it 
.. 1955, and thereafter, it is to alkali soils as a soil 
error to hold such un- conditioner is a locatable. 
patented 10-acre sub- - mineral under the mining 
divisions within the claim — o.oo een eae “ 
to be nonmineral in 2. Section 2322, Raveed. ‘Stat- . 
_ character and to reject a. utes, 30 U.S.C. §26 . 
‘mineral patent applica- (1970), does not by its | 
7 tion therefor......-...- 457 terms grant any right to 
5, Where mineral material. on | the wife of the locator or 
-‘some 10-acre subdivisions a subsequent claimant 
within an association — ' either present. or con» 
placer mining claim em- | _ tingent in an unpatented 35. * 
_ bracing 80 acres is not of mining claim_____.-..-. ~ 155 
as high a quality as the © 3. Common clays are not locat- 
mineral which was being able under the mining | 
“mined, removed and ‘laws. Only deposits of — 
marketed at a profit on. clay of an exceptional: — 
. July 238, 1955, from now . nature which can be -— 
_ patented portions of the marketed for uses. ‘for 
claim, it is proper to which ordinary clayscan- 
hold that such. un- not be used are subject = 
. .. patented 10-acre subdivi- to such location...---. 588 ©. 
- sions within the claim are 4, A mining claim for a type of. — | 
-nonmineral in character bentonite clay, which has 
and to reject a mineral | not been. adequately — 
patent application there- —s.. shown to be of a quality 
fo) sR a Sea SR Seen 457 


792 = .—. SNDEX-DIGEST 


MINING CLAIMS—Continued 

COMMON VARIETIES - OF MIN- - 

-ERALS—Continued Be as 3 
Generally—Continued - Page 


MINING CLAIMS—Continued = 
.. GENERALLY—Continued «Page 
be marketed profitably — 


for commercial. purposes 
for which common clays 


-¢annot be umBed, is not 





- claim is properly declared 
null and void for the 


valid_...._.-. coment 589 lack of a timely discovery 
5. A transferee of a mining | of a valuable mineral — | 
--@laim declared void ab Cepesite. 6 eek Sede 28 
initio by a decision of the 2. A pees of gypsite, com- 
Bureau of Land Manage- posed of particles of gyp- 
ment has standing to ap- sum mixed with impuri- 
_ pear before the Board of ties such as clay and 
Land Appeals in an-ap- silica, utilized in agri- 
peal proceeding from that _- eulture for the gypsum. it 
MOCCISION 8 ote eke 599 _ contains by applying it 
6. Any mineral deposit subject - ve et ne onan sine 
: "e “eeation tinder’ “the | conditioner is a locatable 
| Mining Law (30 U.S.C. _ mineral under the mining oe 
Sgecs: 21-64) will.continue laws_.-------- feeenn-- a8 
to be. subject: to dis. 3. Dolomite which. can only be 
position under that used as aggregate in road ; 
statute until that statute _ construction, ground cov- 
is amended or the deposit er, leach lines and other 
_ is made subject to dis- purposes for which. com~_ 
- position under some other _ mon varieties of sand, 
statute. A determination - stone and gravel may be 
_ that a mineral, previously used must be considered — 
. locatable, is leasable will a common variety under 
not affect the validity of _ Section 3 of the Act of 
claims located for that _ duly 28, 1955, unless it 
mineral when it was. ean be shown to have a 
legally locatable___---_. 642 _ unique property giving it 
- COMMON VARIETIES OF MINERALS a special and distinct 
Generally | value as reflected by a 
“1. In order to satisfy the re- substantially higher com- 
quirements for discovery mercial value for the — 
of a mining claim located dolomite than other ma- — 
for Common: wariehies -of terials used for the same 
_ sand and gravel prior to purposes... aaa iat cies 379 
July 28, 1955, it must be 4. - Although a deposit of dolo- 
shown the materials could | mite may be considered 
have been extracted, re- an uncommon. variety’ 
-moved, and marketed at within section 3 of the 
_& profit prior to that date. Act of July 23, 1955, if 
Where a mining claimant suitable for metallurgical 
fails to prove by a pre- use, the prudent man test 
‘ponderance of the evi- of Casile v. Womble, as 
dence that the materials - complemented by . the 
__ from his claim could have - “marketability at a prof- 
been extracted, removed, it?” test, must be satisfied 
and marketed at a profit to. sustain a placer mining ie 
prior. to that date, - the -elaim for the deposit... 379 
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5. if a deposit of dolomite is 
locatable under the min- 


ing laws only because it. 


can be used for metallurg- 


ical and other uses for 


_ which common varieties 
of sand, stone, gravel, etc. 
cannot be used and has no 
property. giving it a 
special and distinct value 
otherwise, the sales of 
the dolomite for purposes 


for which common varie- 


ties of materials can be 


used cannot be considered 


to establish the marketa- 
bility at a profit and value 


of the deposit for the 
metallurgical and other 


uncommon variety uses__ 


6. Where (1) an association 
placer mining claim em-~ 
bracing 80--acres was 
located for a common 
‘variety sand and gravel 


prior to July 238, 1955 . 


_ (2) the sand and gravel 
_was mined, removed and 
marketed at a profit from 
a portion of the claim 
before July 23, 1955 (8) 
a mineral patent has been 
issued for some of the 


10-acre subdivisions of 


the claim, and (4) the 


mineral material deposits... 


on the unpatented por- 
_ tion of the claim are simi- 


lar in nature to the 


, mineral found .on the 
patented portion of the 
claim, , which deposits 


* had been mined, removed — 


-. and marketed at ‘a profit 
prior “to July 23, 1955, 
cand thereafter, ‘it-is error 
to hold such unpatented 

- .10-acre subdivisions with- 


in the claim to be non-— 


379: 


claim, it is proper to hold 
that such unpatented 10- 
acre subdivisions within 


the claim are nonmineral . 


in character and to reject 
& mineral patent applica- 
GON, TherelOr. sacs 


8. Common clays are not locat- 


able under the mining 
laws. Only. deposits of 
clay of an. exceptional 
nature which can be mar- 


ordinary clays cannot be 
used are subject to such 
lOGATION Aneuectteeke 


8. A mining claim for a type 


of bentonite clay, which 
has not been adequately 


shown tobe of a quality 


and quantity which can be 


‘marketed profitably . for 
- commercial purposes for 
. which. common clays can- 


not be used, is not valid_ 


10. “The Board will uphold the 
- conclusion of an Adminis- 
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Page 


-mineral in character and 

to reject a mineral patent | 

_ application therefor ____- j 
7. Where mineral material on - 
some 10-acre subdivisions — 
within an association — 
' placer mining claim em- 
- bracing 80 acres is not of | 
as high a quality as the 
mineral which was being 
mined, removed and... 
marketed at a-profit on 
— July 28, 1955, from now | 
patented portions of the _ 


457 


457 


keted for uses for which | . 
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.  §89 


trative Law Judge that ‘4 


. where a placer mining 
. Claim, located . after 
July 28, 1955, contains. 
common varieties of sand, 
gravel, and clay and also 
~ deposits of metalliferous 
. minerals including gold, 


as om 7 _  .  INDEX+DIGEST 
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ERALS—Continued 
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“silver, and mercury, the 


 locatable minerals must 


support a discovery with- 


out consideration of the — 
economic value of non- © 


a common variety under - 


- 689 


July 28, 1955, unless it 


can be shown to have a 
- unique property giving 
it a special and distinct 


-*» mineral deposit-..----- 


Special Value—Continued | Page 
 gection 3 of the Act of 


379. 


locatable deposits___---- value as reflected by a 
11. Since Congress withdrew » substantially higher com- 
common varieties of sand - mercial: value for the 
and gravel from location dolomite than other ma- 
under the mining laws by terials used for the same 
— the Act of July 28, 1955, purposes... ------~-- em 
30 U.S.C. § 611 (1970), it Unique Property 
is incumbent upon one 1. The fact that a aepoatt of 
who located a claim prior otherwise common sand 
thereto to show that all and gravel may be located 
the requirements for a in an area where as- 
 discovery—including that sertedly sand and gravel 
the materials could have is scarce does not make 
been extracted, removed, it. an “uncommon | 
and marketed at a variety,’’ since scarcity is 
_ profit—had' been met by not a unique property — 
| that date. 62.25. o2u — 689 . inherent in the deposit 
12, To satisfy the requirements | but is only an extrinsic 
| for discovery on a placer fACtOl nc wakwcewatauee 
‘mining claim located for 2. A deposit of sand and eacel 
common. varieties of sand without a unique prop- 
_ and gravel before July 23, erty which gives it, a 
1955, it must be shown special value, cannot be. 
that the materials within . determined to be an un- 
the limits of the claim, by - common variety solely on 
reason of accessibility, the basis of its location, — 
“bona fides in develop- even though the location 
‘ment, proximity to mar- gives the deposit an eco- 
_ ket, existence of present nomic advantage due to 
demand, and other fac- = its proximity to market... 6389 
tors, could have been ex- CONTESTS ; 
tracted, removed, and 1, To establish a prima facie 
marketed at a profit as of case and to meet its 
that date_---~.------- os 109 | burden of ‘proof, in a 
Special Value: a | mining contest, the gov- 
1. Dolomite which can sy be ernment is not required 
| used aS aggregate in road | to negate all the proofs of 
_ construction, ground | di _ The a Gueine . 
cover, leach lines and | sania ie ‘6 
boc : ; : — ment can meet its burden. 
- other purposes for which 7 é : 
common varieties of sand, . -. by competent testimony 
~ stone and’ gravel may: be that there has. been ‘no- 
- used must be considered discovery of a valuable S 
4S. 


--INDEX-DIGEST 


z oad i i ee Betti 


MINING CLAIMS—Continued MINING CLAIMS—Continued = 
“ CONTESTS—Continued Page _ CONTESTS—Continued “Page - 
2. Where the Government min- 5. When parties to a mining © ~ 
eral examiner conducted — : contest request that the — 
his examination of con- contest .be determined  . 
tested claims: under a solely on the basis of 
misapprehension that the © stipulated facts, the stip- 
_ mineral deposit on the ulated facts must be read | 
claims was not locatable, as a whole and each fact ~ 
_ the case will be remanded interpreted with reference _ 
so that a proper examina- to the whole, and any 
tion of the claims may be - 3 final determination must ~~. 
made__...------------- 44 be based upon the pre- 
3. if upon review of the record ponderance of the evi- ma . ‘ 
_ of contest proceedings it S- sGOHGO so ek ote See «118 
is evident that stipula- 6. Under the Department rules 
tions of fact by the parties governing government | 
to the proceeding are contests against mining © 
insufficient to support the claims, a contestee is. 
finding previously made required to answer within - 
that the mining. claim- 30 days after he ig served 
ants have satisfied the with a copy of the contest : 
- requirements of the min- complaint, and where he -— 
ing laws and are entitled fails timely to file an — 
to a patent for the claims, answer to the allegations _ 
_ a hearing will be ordered of the complaint, they 
to receive and develop will be taken as admitted | 
additional evidence on and the mining claim — 
-the issues in the contest ’ which is subject of the : 
complaint--._.----.---. 118 contest is properly de. He 
4. The ae of the Interior _clared null and void 'with- 
may inquire into all mat- ~ out a hearing where one 
ters vital to the validity of the charges inthe com- 
- of mining claims at any | plaint alleges no discov-. | 
time before the passage of ery of a valuable mineral - _ 
legal title, and, where it deposit_...-..---- S2ce5 158 
is evident upon review of 7. In a Government’ contest 
the record of contest against a mining claim. -. 
proceedings that stipula- where: the Government: . ~ 
tions of fact by the has shown that thesmall. 
parties are insufficient to market for dolomite use- 
_. support a finding previ- ful for metallurgical pur-. ° 
ously made that the min- poses is being met by =. 
ing claimants have satis- _ more competitive sources 
fied the requirements of» than the claim, the con= 
the mining laws and are testee then has the bur- 
entitled to a patent for den of proof to show by — 
the claims, may order a a preponderance of the =~ 
hearing, to receive and evidence. thatthe. dolo- ae 
develop additional - evi- mite could be marketed - 
_ dence on the issues inthe . cata Ae for such 
-- contest complaint_..-.-. 118. 379° 
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8. A mining claim for dolomite 


is properly declared null 


_and void where it is con- 
- cluded that there was nota 


 allurgical and other. un- 


- -common variety uses for 


the dolomite to justify 


the costs of mining the 
_ claim 


solely for | Se 


, Page - 


sufficient market for met- - 


380 - 


9%. A mining claimant has - not 


10. 


11. 


been denied due process 


- when his claims are con- 
tested. assertedly because 


a permit has been granted 
to a museum to perform | 


archaeological work under 


the Antiquities Act, and 


where there was some 
prehearing newspaper 


_ publicity that the contest 


A 


was being instituted but 


the claimant does not 
show that there was any . 


unfairness in the contest, 
proceeding itself....- -- 


mining contestee is the 


true proponent under the 


Administrative Procedure 
Act that his claim is valid 
and, therefore, has the 


burden of overcoming the 
Government’s prima facie 
case of no discovery with 


a preponderance of the 
“"@OVIGEN CC iro mm aeua ae 


A 


statement made in a 


- Bureau. appeal decision 


which does not accurately 


588 


reflect one evidentiary 


fact does not. establish 


that the decision’s other 
findings were erroneous, 
and this Board will sus- 
— tain the Bureau’s deter- 
> mination. . that. - mining 
claims are invalid where 
the entire record supports 


~~ that-conclusion.. 2-22 --. 
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| ‘claim 


points of a. 





MINING CLAIMS—Continued 
- CONTESTS—Continued | 
12. The Government may. initi- _ . 


ate a contest to determirie 


the validity of mining 


claims. Its:delay in bring- 


ing a contest after a 
mineral patent applica-° 
tion has been filed cannot 

"serve as a substitute for 
_a.discovery by the appli- 


cant necessary to validate 


a claim, nor does the 
_applicant’s holding the 


claims for many years 


prior to the filing of. the 


application obviate the 


— necessity of evidence of a 
Mist0Veryoe2 suetolu cans 
13. ‘Failure of a mineral exam- 
‘iner to notify a claimant 
of a field examination is 


not.a sufficient reason in 


a subsequent contest 
against. mining claims to 
disqualify the Govern- 


ment’s evidence of the — 
sam- 
especially where | 


examination and 
pling, 
the field examination was 


of sites previously iden- _ 


tified in joint examina- 


tions conducted with the 

a ClAAMSNbos.. 2 ole ee | 

14, Appellant's Tequest for an 
_ opportunity to 
- new evidence for a fur- 


obtain 


ther hearing in a mining 


which would tend to 


establish a valid discov-: 


15. Government mineral exam- 
iners have no affirmative | 
duty to search for indica-_ 


tions of a discovery on a 
mining claim; nor do they 
have a duty to go beyond 
examining the discovery 
claimant. 
Their. function is to exam- 


contest will be 
_ denied where there has 
‘been no tender of proof 


“Page 
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ivTY—Continued 
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ine the discovery points Page 


4, If-upon review of the pcceed 


of contest proceedings it 
is evident. that .stipula~ 
_ tions. of fact by the parties 

to the proceeding. | are 
insufficient to support the 


finding previously made — 


_ that the mining claimants 


have satisfied the. require- 


has reported that the 
lands were known to. be 


valuable for leasable min- 
 erals subject to that Act 
since 1920,a mining claim-  - 


ant is entitled toa hearing 


on..the. question .of the . 
known mineral character 


us 


made available by a claim- pened 
ant and to verify, if possi- ments of the mining laws). | 
ple, the claimed discovery. 709 and are entitled to a 
DETERMINATION..OF VALIDITY patent for the claims, a 
1. To establish.a prima facie case ' hearing will be ordered 
and to meet.its-burden of to receive and develop 
' proof, in'a mining contest, additional. evidence. on 
the government is. not re- theissues in the. contest 
quired to negate all the -complaint...__- Gace 118. 
proofs of discovery. The 5. The Secretary of the Interior 
_. government can meet its may inquire into all-mat- 
burden by competent ter vital. to the validity — 
_ testimony that there has | of mining claims at any 
been no discovery of a time before the passage of 
_.yaluable mineral deposit. . 43 legal title, and, where it 
2 “Where a mineral claimant has is evident upon review of 
~ located..a group of claims the record of contest pro- - 
__ be must show a discovery ceedings that stipulations 
_. on. each claim, which re- of fact. by the parties are 
_. quires a showing that, the insufficient to support a 
mineral from: each cliam finding previously made — 
could. have been ex- that the mining claimants | 
_ tracted, removed. and have satisfied the require- _ 
- marketed at.a profit..___ 43 4 ments of the mining laws 
3. IE it is shown as to a number and are entitled to a 
_. of claims located for gyp- patent for the claims, 
site, and for which ap-— may order a hearing to 
plications for patent have receive and develop ad- — 
been filed, that the a-— ditional evidence on the 
- mount of.deposits on the _ issues in the contest com- 
claims is excessively large S PIRI bao ee eee 
_ in relation to the market 6. Where there were no out- | 
that exists, only. those standing permits, leases 
‘. . glaims can be found valid or applications. for leases 
from which production for minerals subject to — 
would most feasibly meet the Mineral Leasing Act 
the market demand and _ of 1920, as amended, 30 
have a reasonable pros- . ~~ US.C. §181 et seg. 
pect. of success; the re- (1970), when ‘mining 
maining claims must be claims were located in 
held. invalid for a of 1945 and 1952, but the 
_ discovery... -...22-2-4 02 44 Geological Survey in 1968 
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‘DETERMINATION OF VALID- DISCOVERY-—Continued 
ITY—Continued | | bie _ Generally—Continued | 
enOE the land at the time his Page posit has’ been made Page 
” claims werelocated before © under the mining laws it = 
_ the claims can be declared -is not necessary to show 
void ab <znitio for his there is- an actual profit- . 
failure to file amended able mining operation in - 
locations as required to existence; instead there 
‘take advantage of the must be evidence of the 
benefits of section 1 of quantity and -quality of 
the Multiple Mineral De- the mineral deposit with- 
velopment Act of August — in the claim which under _ 
13, 1954, 30 U.S.C. S O21. | known marketing condi- © 
(1910) aedueseeetacowss (431A tions could be sold at a . 
7. Section 2332, Rev. Stat., 30 | price which would justify 
— U.S.C. § 38 (1970), does —Yeasonably expected costs 
‘not obviate the necessity of a mining operation so 
of a mining claimant to that a prudent man would .~ 
show a valid discovery in expect to develop a valu- 
order to be entitled to a | able mine__......----_- 44. 
patent for a mining claim. 431A 2, A mining claim for dolomite 
‘8: ‘Section 2332, Rev. Stat., 30 is properly declared null 
U.S.C. § 38 (1970), may and void where it is con- 
not create any rights to cluded that there was not 
a mining claim against @ sufficient market for 
the United States where _ metallurgical and other _ 
the land is not open to uncommon variety uses _ 
entry under the mining _- for the dolomite to justify — 
laws. If, however, the the costs of mining the 
land becomes open | for claim solely for such uses. 380 
‘entry under the mining Be A single discovery of a valu- ~ ? 
laws, and in the absence able mineral deposit is 
of any intervening rights, sufficient to validate an 
that provision may serve association placer. mining 
as a Substitute to makiug claim embracing 80 acres, 
a, new location if the lands | and each 10-acre subdivi- _ 
are held for the requisite sion within the claim is 
number of years there- ' properly determined to_ 
< after and a discovery of. - be mineral in character 
a valuable mineral de- where the mineral mate- — 
posit is then shown. This rial present is of a homo- 
. includes lands opened to geneous nature through- 
- mining claims under the out the entire’ ey HACK’ 
Coston ese 


‘Multiple Mineral Devel- 
opment Act, but under 


that Act the leasable min- 


_erals would be reserved to 
the United States- — . a 


_ DISCOVERY 


Generally 


4. To prove that a discovery of 


a valuable mineral ‘de- 


431A 





4, A mining contestee is’ the 


true proponent under the 
Administrative Procedure 


Act that his claim is valid - 
‘and, therefore, has the 
_ burden of overcoming the _ 

Governmenit’s prima facie - 

“ease of no discovery with 
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Page. om 


9, The requirement of a discov- 
‘ery of a valuable mineral © 


‘deposit is’ not met by 





July 23, 1955,. contains 


common varieties of sand, 
gravel, and. clay and. also 


682 


683. 


 Generally—Continued. = —=s«~Page se Generally Continwed: 
‘a preponderancé of ‘the a geological inference, ‘ite - 
,, *sOVideneeseshcs. es eesuu 588 ‘Sntrinsic value” of the 
5. Common clays are not. locat- | ‘minerals. sampled, prox-- 
able under the mining -imity to.patented claims, 
laws. Only deposits of or delay in contesting the 
clay of an. exceptional. ‘claims; instead, - there 
nature which can be -must be a showing of 
marketed for uses for sufficient: mineral ‘so that | 
which ordinary clays can- a person of ordinary pru-.. 
not be used are subject | dence would be justifiedin _ 
to such location _-__---. 588 the further expenditure of - 
6. A mining claim for a type his labor and means, with — 
of bentonite clay, which a reasonable prospect of 
' has not been adequately | ~ success, in developing a 
shown to be of a quality valuable mine___.-~---- 
and quantity: which can. 10. To verify whether a discov- 
be marketed profitably ery of a valuable mineral 
for commercial purposes deposit has. been made, . 
for which common clays Government mineral ex- 
cannot be used, is not an aminers need not explore — 
| VAN sree eg ae, 589 _or sample beyond those — 
-. 7% Evidence of. mineralization areas which have been © 
which might warrant fur- exposed by the. claimant; 7 
ther exploration work they do not.do the dis- 
within a claim rather covery work for the claim- 
than development of a - ant and do not need to ' 
mine is not sufficient. to drill to prove or disprove 
. constitute a discovery of the. existence of minerals 
a, valuable mineral de- at; depth where the claim- 
POsiteest as tee ES ant has not done so----- 
| 8. The Government may initi- 11. Inability of.a mining claim- 
ate a contest to determine - ant to make the necessary 
‘the validity of mining capital investment. to es~ - 
claims. Its. delay in.bring- tablish the existence of a 
ing a contest after a min- '.discovery of a valuable 
eral patent application mineral deposit is not-an 
has been filed cannot — excuse or substitute for . 
_ serve as a.substitute for failure of the. claimant to 
a discovery by: the appli- _.prove the.existence of the | 
cant necessary to validate deposit in order to be en- 
‘a claim, nor does the ap- _ titled. to. a patent. for & 
plicant’s holding the. : mining claim____-- L--a= 683: 
claims for many years 12. The Board will uphold the 7 
prior to the filing of the conclusion of an Ad-_ 
- application — obviate the ministrative. Law,. Judge 
necessity of evidence of a ‘that where a placer min- 
_- discovery--------- te aot le 682 ing claim, located. after 
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patented claims, or delay 
in contesting the claims; 
- instead, there must be a 
- showing of sufficient min- 
eral so that a person of 
ordinary prudence would 
_ be justified in the further 
expenditure of his labor 
-and means; witha reason- 


-able prospect of success, 


“4. If it is shown.as to a number — 
located for 


of claims 
gypsite, and. for which 


applications for patent 


have been filed, that the 
amount of deposits on 
the claims is excessively 


large in relation to the 
market that exists, only 


- Geolegic Inference—Con. Page Geologic Inference—Con. 
_ deposits of metalliferous — in peat a valuable Page 
_ minerals including gold, MMS. ieoos wee ‘ene nnn 682 
' ‘gilver, and mercury, the - Marketability : 
locatable minerals must 1. The Government may raise 
support a discovery with- _ a presumption that the 
_ out consideration of the material on the «claim 
economic. value of non- _ could not be extracted 
locatable deposits._..-.. 689 and marketed at a profit. 
13. A clay deposit is not lo- by introducing evidence 
 catable under the mining that claimant has done 
_ laws, though sold for use nothing toward the - de- 
ae an additive in cattle - velopment of the claim.. =. 27 
oa era an a ca 2. In order to satisfy the re- 
Seow: ae rcs quirements for discovery 
- possesses characteristics of a mining claim located — 
pice ae it an rea | for common varieties of 
Me: = Ole ars nS. 6s9 sand and gravel prior to 
ae Cee” tate See July 23, 1955, it must be 
14, Government mineral exam- shown the materialscould 
iners have no affirmative have been extracted, re- 
‘duty to search for indica- moved. and cca Ratslat 
tions of a discovery on a a, rent prior to that 
mining claim ; nor do they date. Where a mining 
_ have a duty to’ go be- claimant fails to prove. 
yond examining the dis- by a preponderance of 
covery points of a claim- “Whe. evidence that: the 
ant. Their function 1s’ to materials from his claim 
examine the discovery could have -been . ex-_ 
points made available by ‘tracted, ‘removed, and 
a claimant and to verify, marketed at-a profit prior 
if possible, the- claimed. | to that date, the claim 
| discovery - -- a eteietetetatetetatel 709 is. properly declared. null 
Geologic Inference and void for the lack of 
1, The requirement of ‘a dis- ‘a timely discovery of a. 
covery of a valuable valuable mineral deposit. 28 — 
emis as a HON 3. The holding of a mining claim 
ie Me Saas eae ag a, reserve for a prospec- 
ference, he: tees tive market does not im- 
value’ of the minerals eee ca 
| : ae part validity to the 
sampled, proximity to 7 Or ee 23 
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' those claims can be found 


valid from which pro- 


‘duction would most fea- 
sibly meet the market de- 


mand .and have a reason- 


_-able prospect of success; 


the | 


remaining 


, claims: 
must be held invalid for - 
lack of discovery_-_._- — 
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“Page | 


44 | 


5. Mnsueh a:deposit of dolomite 


may. be considered an 


‘uncommon variety within 


section 3 of the Act. of 


‘July 23, 1955, if suitable 


for metallurgical use, the 


‘prudent man test of — 
“Castle v. Womble; as com- _. 


plemented. by the ‘“mar- 


_.ketability at a. profit” 
--test, must be satisfied. to 


sustain a placer. mining 


claim for the deposit___. — 


~ 6. Tf a deposit of dolomite is 


‘locatable: under the min- 
‘ing laws only because it 
can be used. for -metal- 


_-lurgical and other uses for 


‘which common. varieties 


of. sand, stone,:. gravel, 


etc. cannot be used and 
‘has no: property giving it 


a special. and . distinct 


value otherwise, the sales 


- of the- dolomite for pur- 


where | the 


-poses-for which common 


DISCOVERY—Continued © 
Marketability—Continued 
more competitive sources . 
than the claim, the con- . 
-testee then has the burden 
‘of. proof to show. by. a 
preponderance of the evi- 
‘dence that the dolomite 
‘could be marketed at a 


profit for such purposes. _ 


8. The marketability test, as 
developed by this Depart- 


ment ‘and approved by 


the courts, is a comple- 
‘ment to the prudent man 
test of discovery of a ~~ 
valuable mineral deposit 
under the mining laws, 


and publication of the 


test in the Federal Register 
‘is not a prerequisite Be its 
PNLU GUD Y a cousin os oer lee ee 


9, The marketability test of dis- 


o79 


varieties of materials can - 
be: used: ‘cannot be con- - 


sidered to. establish: the 


marketability at a profit 


‘and value of the deposit 


for the metallurgical and 


a. Government: contest 


‘against: a mining :claim 
Government 
has shown that the small 
market for dolomite use- 
ful for metallurgical pur- 


- poses. is being’ met. by 


other uncommon A pee 


379 


' - discovery: 


covery of a ~ valuable a 


mineral deposit under the 


mining laws does not vio- | 
late due process of law as 
being. unconstitutionally 
vague, or as being unlaw- 
‘ful administrative legis- 


a a he ae ay ag ee ein Na eee 


10. The. marketability. test of 


‘discovery is not satisfied 


by speculation that there 


might be a market’ at 


some future date: ._-__. 
11. Since 


Congress. withdrew 
common varieties of sand 
and gravel from location 


been extracted, removed, 


Page 
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589 


under the mining laws by 
the Act. of July 28,. 1955, 
30 U.S.C, § 611 (1970), it 
‘is incumbent upon. one 
who located ‘a‘claim. prior © 
thereto to. show that: all 

the requirements for a 
—including that. 
. the materials. could ‘have 


and marketed: at.a prof- ~ 
‘it—had-been met a that é 


BORE a _INDEX-DIGHST 


MINING CLATMS—Continued _ ee es 
HEARINGS—Continued ae Page: 
further proceeding of any — 
question vital to the -de- 
termination of whether 


MINING. CLAIMS—Continued 
ee i pant dl nla emia . . tee 
Marketability—Continued = Page 
12, The fact that nothing is done 


toward the development | 


of a mining claim after its 


HEARINGS 
lL A stipulation by a field solici- 


tor at a-hearing that the 


statutory .. requisites for 


the grant of a patent have. 


been met does not pre- 
clude consideration in a 





‘the requirements of the 


ie 


location may raise a pre- — law have been met...__--~ 
sumption thatthe market 2, Where there were no out-: 

value of the minerals standing permits, leases 

found therein was not_ or applications for leases. 
sufficient to justify the | - for minerals subject to. 
expenditure required to the Mineral Leasing Act 

Oo - extract and market them_ 689 of 1920, as amended, 30 
| ae The holding of a mining U.S.C. §181 ef seg. (1970), 
claim as a reserve of sand when mining claims were 

and gravel for future de- located in 1945 and 1952, 
velopment without pres- - but the Geological Sue 

| ent marketability | does vey in 1968 has reported 
not impart validity to the . that the lands were — 

BC hs eee ener ore 689 known to be valuable for 

14. To satisfy the requirements leasable minerals subject 
for discovery on a placer to that Act since 1920, a 
mining claim located for -mining claimant jis en-~ 

* -gommon varieties of sand titled to 2 hearing on the 
and gravel before July 23, question of the known ~ | 

1955, it must be shown . mnineral character of the 
that the materials within land at the time his claims 
the limits of the claim, - were located before the 

“by reason of accessibility, claims can be declared 
bona fides in -develop- void. ab initio for his fail- 

_ -Inent, proximity to mar- ure to file amended loca- 
ket, existence of present. tions as required to take 
demand, and other fac- advantage of the benefits 

_- tors, could have been ex- of section 1 of the Mul- — 

tracted, removed, and tiple Mineral Develop- 
‘marketed at a profit as of _ ment Act. of August 13, 
that date:censoSeeisues 709 1954, 380 U.S.C. §521 | 

ab. The Government may raise | (1970) .caccosessa xe ~--> 4314 — 
a presumption that the 8. Under the Administrative 
material on mining claims Procedure Act the record 
‘could. not be extracted made at'a hearing consti- 
and marketed at aprofit — tutes the exclusive record 
by introducing evidence | for decision except to the 
‘that the claimant has extent official. notice of 
‘done nothing +o Beycee | facts may be taken. Fur- 
the -elaim.c cause. esau 709 ther. evidence presented . 


on appeal after an initial — 


‘decision in a mining con~ - 
-test..may not be con-~ 
sidered or relied upon in. 
making a final decision, 
but may only be ‘con- 
sidered to.:determine if 


INDEX-DIGEST vt  80B 


"MINING CLAIMS—Continued _ “MINING CLAIMS—Continued 


" HEARINGS—Continued "Page 
there should be a further | = and information on the =. 
“HOATIN oe ate Oe os, 689 


Slaims_--———----——o-2-s 682° a 
LANDS SUBJECT TO i ir 


4..In a Departmental proceed-| , a 
| 1. Section 2332, Rev- Stat., 30 


_ ing to determine the 


HEARINGS—Continued’ | = = Paga 


validity of a mining 
claim, an -evidentiary 


. ministrative Procedure 
Act is required only if 


_. hearing under the Ad-. 


there is a disputed deter- _ 


_minative question of fact; 
where the validity of a 


claim turns on the legal 


effect to be given to facts 


of record determining the 
status: of the land wiien. 


| the claim was ‘located no- 


. make such a request con- 
_ stituted a waiver of the 
--contestee’s original ob- 


es “jection to proceeding with 


. the hearing before he 
| could examine ‘all of the 
Government’s 


4947317311 


reports | 


U.S.C. § 38 (1970), may ae 
not create any rights toa . 
mining claim against thes rae. . Fe 
United States where the 

land is not open to. entry . oe 


under the mining ‘laws. 


If, however, the land ‘be- 


.comes open for entry un- 


der the mining laws, and _ i, 


_ in the absence of any in- ~ 
‘tervening rights, that ‘pro- 


vision may. serve aS a | 
substitute to making | a 


3. Notice on public land status 


records in the local Bu- 


hearing © is Tequired.... 2 599. new. location if the lands. i. ae , 
% ‘Under © ‘fhe Mining: Claims a ’ are held for the requisite Fe aks 
_ Rights Restoration “Act | number of years there- tee 
-of 1955, public. land with- after and a discovery. of 
ina preliminary. permit a valuable. mineral de- 
| dgsue d by. the. Federal posit is ‘then shown. This: 
"Power Commission under includes lands opened to 
the Federal. Power Act _ mining claims under the — 
_ ig not open to entry.under _ Multiple Mineral Devel- 
- the mining laws; a mining - opment Act, but under- 
claim located after the | that. Act the leasable. ae 
" perinit has issued is. prop- minerals ‘would be re- oe 
erly. declared void ab — served to the United es 
| initio withoutahearing-. 600 States.._.----------.. 4314. 
‘6. Wh the -G ' 2. Under the Mining Claims — | 
| ae d = epg oo Rights Restoration Act | 
ig gre pe 15, plead with 
| EN ee ee 2 ae in a preliminary permit 
_ inining claims to ‘divulge issued by the Federal 
ene. FOSUlts OF Bese ye ANd Power Commission under - 
enn — — the Federal Power Act is - 
a ne eae aes the | not open to entry under. . 
te See! eae ae the mining laws;a mining =~ 
ae failed, ae claim located after the 
_ quest. a continuance after th di 
' the evidence was pre- Pe issue a Prop 
Cee d. The fail t erly declared void ab | 
BERR eran as initio without a hearing. 


600 


reau of Land Manage- — 


ment office of the issu- 
ance of a preliminary 
permit by the Federal . 

. Bowe Commission, and. ~ 


ba 
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the filing of the applica- ~ 
" tion for the permitand the ~ 


application for a_ license 


INDEX-DIGEST | 


- Page 


with the Commission, is _ 


“not essential to segregate 
the lands from location 


under the mining laws____ 


600 


ALA failure of Government off- 
 cials: to provide informa- 
tion that land was closed 
_ to mining locations can- 


not give life to invalid 


_ mining Mlalmise 222255522 
MINERAL LANDS — 25 


i; “Lo ° 


establish the” mineral 


character of lands it must 


- be shown that the known 
* conditions are such as to 
. engender the belief that 
- the lands contain mineral - 


. justify — 
that end; 


extraction profitable and 


_ the mineral 


_character of the land may 
be established: by infer- — 
ence without the exposure 


‘of the mineral deposit for 
which the land is sup- 


~ posed to be valuable. ._. 
“2 ‘Since geological inference may 


‘be used in- establishing 


. the mineral character. of 
- Jands within a claim and 
such inferences can arise — 


from proof of . discovery 


on the claim, it is advis- 


600 


of such quality : and. quan-| 
tity as to render ‘its 


expenditure to. 


44 


able not to dispose of the — 
issue of mineral character 


before deciding the issue 3 
of discovery-.-- Became 


PATENT 
1. Section 2332, Rey. ‘Stat., 30 


U.S.C. § 38 (1970), does 


not obviate the necessity 


show a valid discovery 
— in-order to be entitled to. 
a patent for a mining. 


of a mining claimant to. — 


‘bracing 


4A 





MINING CLAIMS—Continued | 
PATENT—Continued | . 


2. Where ~ 


placer mining claim em- 


prior. to. July 23, 


material’ deposits on the 


: : unpatented portion of the 


@ an asso ociation 


_ Page 


80. acres was. 
located for a common 
variety sand and oravel. 
1955: 
(2) the sand and eave 
was mined, removed and 
marketed at a profit from 
as portion. of the claim 
before July 23,1955 (3) a - 
mineral patent has been — 
| issued for some of the 10- 
acre subdivisions of the — 
~ claim, and (4) the mineral | 


claim are similar in mas 3°. 


ture to the mineral found 
on: the patented portion 2 


of the: claim, which de- 
posits: had” been mined, 


removed - and ‘marketed 

at a profit prior to July | 

23, 1955, and thereafter, 
- itis error to- hold such 
unpatented: 10-acre sub-~ 

‘divisions within the claim _ 
to be nonmineral in ¢har-— 

acter -and to reject a 

~ mineral patent applica- 

tion therefor_—_.----+-- 

3. Where . mineral material on: 

some 10-acre subdivisions 

within an association pla-. 

cer mining claim embrac- 

ing 80 acres is not of as 

high’ a quality ‘as the 


mineral which was being 


mined, removed and mar- 
keted at a profit on July 
23. 1955, from now pat- 
- énted portions’ of the 
. claim, it is proper to hold 
that such unpatented 10- 


acre subdivisions within 


the claim are nonmineral 


in character and to reject — | 


7 a mineral patent applica- 
| tion. therefor. : i eeedes, 


AST 


MINING CLAIMS—Continued 
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es Inability of a mining claimant 
~ to make the necessary 


‘capital investment to es- 
tablish the existence of a 
discovery of a valuable 
‘mineral deposit is not an 


.. excuse or substitute for 


failure of the claimant to 
prove the existence of the 
deposit in order to’ be 
entitled to a patent for a 
mining claim.._....-._. 


” PLACER CLAIMS.” 
i. To satisfy the requirements 


for discovery on.a placer 
mining claim located for 
- common.-varieties of sand 
- and gravel before J uly 23; 
_.1955,.it must. be shown 
— that the mater ials within 


-INDEX-DIGHST 


MINING. CLAIMS —Continued 


Page 


RELO CATION—Continued » 


shown. ~ ‘This 
lands opened to mining 


claims under the Mul-_ 
Mineral Develop- 
ment Act, but under that —— 


tiple 


Page 
includes = 


Act the leasable minerals’ | 


would be reserved. to the 
United States. fie ts oth Be, 


4314 


‘MINING CLAIMS RIGHTS. RESTO- Ba 
RATION ACT 


683 


the limits of, the claim, by . 


reason of accessibility, 
bona, fides _ in - develop- 


ae ment, proximity to mar-— 


‘ket, existence of present 
demand, and other. fac- 


tors, ‘could have been ex- . 


tracted, removed, and 


marketed at a profit . as 


_ of that date_.--.-.----- 


RELOCATION 
os Section 2332, Rev. Stat., 30 


 US.C. § 38 (1970), may 
not create any. rights to a 


mining claim against. the 


709 


1.- Under the 


oe 


Mining ree 


Rights Restoration Act 


1955, ~ public. 


Power Commission under 


. the Federal Power Act is 


not open to entry. under 


.. the mining laws;a mining | 
claim located after the 

-permit.has issued is prop- .. 

_ erly. declared: void ab. 

initio without a hearing. _- 

2. Notice:on public.land*status 


7 jJand- 
_ within a, preliminary-per-. ~ 
mit issued: by. the. Federal 


600 


records ‘in: the -local: Bu- | 


reau .of ‘Land -Manage- 


_ ment. office. of. the issu- - 


ance of a .preliminary | 


-permit by the. Federal... 
-Power Commission, and — 


- the filing of the applica- 


; United States where the. 


land is not open to entry 
- under the mining laws. 
df however, .. the. jand 
_ becomes open for. entry 
under the mining laws, 
and in the absence of any 


intervening rights, that 


provision. may serve as 
a substitute to making 
a new location if the 
lands are held for the 
requisite number of years 
_ thereafter and .a | dis- 
covery of a valuable 


| mineral deposit cis then 


tion for the permit..and 
“application: for. a — 


the 


license with the Commis-. 


-. sion, is. not essential to 


segregate: the lands from 
location. under the minin g 


MULTIPLE MINERAL eink eacaall 
MENT ACT : ae 


GENERALLY ies 
| 1. Section 2332, 


Rew Stat., 30 


600 


U.S.C. $38 (1970), may | 


“not create any rights to ho 


mining claim against, the — 


United States where the 
land is not open. to entry 
under the -mining . laws. 
If, however, the. land 


: becomes open for entry ee 


ia MENT ACT—Continued © ~ Page. 
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MULTIPLE MINERAL | ‘DEVELOP- : : “MULTIPLE: “MINERAL DEVELOP- ice 

MENT ACT—Continued. — 

‘ GENERALLY—Continued 


‘under the mining laws, 
and in the absence of 


HEARINGS—Continued a a Page 


velopment Act of August — 


13, 1954, 30 U.S.C, § 521 


any intervening rights, (TOTO) soot ce ose 431A 
that provision may serve 
as a substitute to making 1. Notice on public land status © 
a new location if the records in the local — 
, lands are held. for the Bureau of Land Man- 
“requisite number of years - agement office of the 
thereafter and a discovery — issuance of a preliminary 
“tof a - valuable ‘mineral permit by the Federal — 
- deposit: -is then shown. -- Power . Commission; ‘and 
‘: ‘This ‘includes’. lands: the filing of the applica-*-- 
opened to mining claims tion for thepermit-: and 
under the: Multiple Min- - the application: for a 
eral Dévelopment’ Act, ,. license’ with the Com- 
but under that Act ‘the | “mission, is’ not essential 
:-Igasable minerals would to 4 ‘segregate the lands 
-be-reserved to the United 1 “from location under: the 
8 » States... 28 i oe ane 431A 1. mining: laWeceeoveiosies 600 | 
| ‘HEARINGS eee ‘failure of © Government = 
«.3 ee Where there were no out- - officials ~ to ‘provide in- 
wi, standing permits, leases e formation that land was 
or applications for leases — - closed - to~ mining loca- 
_ for minerals. subject. to tions cannot give life’ to , 
. the Mineral Leasing Act invalid mining claims. 600 — 
of 1920,-as amended, 30 8. Failure of a mineral examineé 
U.S.C. § 181 et. seg. "to notify a claimant of a 
(1970), - when mining “field examination is not 
reclaims were located in | a sufficient reason’ in — 
 . 1945 and 1952, but. the - a& subsequent contest ce 
+,. Geological Survey in 1968 against mining claims to 
. has. reported - that. the disqualify the Govern- 
lands were known to be - ment’s evidence of the — 
_ valuable for leasable min- “examination and sam- | 
— erals subject to that Act pling, especially where the 
since » 1920, a mining field examination was of : 
claimant is entitled to a - sites previously identified _ 
. hearing on the question - in joint examinations con- 
or He. “knowes mineral ' ducted with the claimant. 682. 


OIL AND GAS LEASES 
GENERALLY - 
1. Although statute requires the 


character of the land 
at the time his claims 


were located before the - 


claims can be declared 
“void ab initio for his 
failure to file amended 


‘locations as required to 
: take advantage of the: 
-penefits of section 1 of — 


- the Multiple Mineral De- 





consent of the agency 


administering the surface 


“of acquired federal lands 
- and an applicant for an 
. oil and’ gas lease’ must 
* execute any special stipu- 
. lations required, by ‘such — 
agency as a condition to. 
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GENERALLY—Continued “Page| .GENERALLY—Continued «ss «s#Page 
_ the issuance of the lease, _ rights away - from ‘the He 
‘where an oil and: gas 


* . association.__.__ a ee * 513 a 
_ ACQUIRED LANDS LEASES Bene Bad 


lease offer is made. for a 
ok ‘Although statute requires the. 


- available public lands which 


_have been withdrawn, the — 


- determination to lease or 


not to lease is properly 


made by the Department . 


_ of the Interior and it may 


adopt and: incorporate 


special stipulations ' pro- 
posed: by the agency 


7 administering the surface 
and require the offeror to . 


agree thereto, or it may 


~ decline to adopt any such » 


proposed stipulations and 
issue the lease without 
them. Proposed special 


lease stipulations must be © 


supported-by valid reasons 
. which will be weighed by 
-this Department with due 


regard for : the po 7 


INUCR OS Gace o Oe dee oe 


2. Where a. water users’ associa- 


tion .was--under a 1940 
contract between the 
_ United States and the 
association transferring 
care, operation, and main- 
tenance of a reclamation 
project to the associa- 
tion—entitled to make, 
- subject to the approval of 
the Secretary of the Inte- 


416 


. rior, oil and gas leases on - 


lands specially acquired 


for the project. and to. be - 
credited with the revenues ~ | 


_ therefrom in conformity: 


- with subsection 1 of sec- 


tion 4 of the Act. of 


December 5, 1924 (43 | 


 USB.C. § 501), Congress 
_ did not. intend, in enact- 
_ Ing the. ‘Mineral Leasing 
Act for Acquired. Lands 
‘of. August 7, — 1947. (30 


a U. S. Cc. fel), to take such 


consent of the agency 
administering the surface = 
of acquired federal lands. * 
_and.an applicant for.an | 


oil and gas lease must e 


- execute any special stipu-_ 
- lations: required by such 
agency as a condition ‘to 
the issuance of the lease, ~ 

_ where an oil and gas lease _ 


offer is made for available... 


public lands which have 


mination to lease or not to 


_ lease is properly made by 


the Department of the 
Interior and it may adopt 


and incorporate special . 
_ stipulations proposed. by 
- the agency administering 


. been withdrawn, the deter- | 


the surface .and require — - 


the offeror to agree thereto, 


or it may decline to adopt . 
- any such proposed stipu- 
lations ‘and issue. the - 


lease -without. them. Pro- 


‘posed special lease stipu- 


lations must be supported 


by valid reasons which 
| will be weighed by. this 


Department. with: due 


regard for- ‘the public 


interest... 2-2-2 Le. 


ca ~ 416. 
_ 2. Where'a water users’ asso- 9 
: ciation was—under a 1940 


- contract. .between the e.. 


United States - and the. 


_ association. ‘transferring id 


care, operation, and main- . 


tenance of a reclamation ; 
project. to the associa~ 
- tion—entitled ‘to make, 7 


subject to the approval | 


of the: ‘Secretary _ of. the 
Interior, oil and gas leases 


_onJands specially acquired 


808 
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for the project and to be 
“eredited with the revenues 
therefrom. in. conformity — 
with subsection 1 of sec- 
tion 4 of the Act of 
' December ‘5, 1924 (48 | 


U.S.C. § 501), Congress 


did not intend, in enact~ — 
ing the Mineral Leasing. 
_.. Act for Acquired Lands 
-of August 7, 1947 (80 


U.S.C. 351), to take such 


. tights away from the : 
_ association—__- een cae es had 


" APPLICATIONS - 


Generally’ 


eee Although statute requires the 


“consent of the agency 
_ administering the surface . 
of acquired federal lands | 
and an applicant for an 
- oil and- gas’ lease must: 
execute any special 'stipu- 


~~ lations: Fequited” by ‘such 


-.. agency ‘as a Condition to 
the issuance of the lease, 
where an ‘oil and gas lease 
_- -offer is made for available 
“- public lands which have 
been withdrawn, the deter- 

. mination to lease or not. 
to lease is properly made 
by the Department of the 
-- Interior and it may adopt — 
and incorporate ‘special 

- stipulations proposed by 


the agency administering 


~ 4 the surface’ and require - 
' the offeror to agree thereto, 


or it may decline to adopt: 


- any. such’ proposed stipu-— 
“lations “ and ° issue’ the 
lease without them. Pro- 
posed special lease stipu- 

— lations must be supported | 
‘by valid reasons which. | 
| will “be weighed by this — 
~ Department ~ with due 
regard for the” public 
interest _ ge nae 


Page 
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OIL AND GAs LEASES—Continued | 
‘CANCELLATION ae, 

1. Where land included in an ex-. 

: isting oil and gas lease is 

known to contain valu- 

. # able deposits of oil and 

~ gas, the lease may not be 

~ canceled administratively 

by the Department but. 

may be canceled only by 

judicial proceedings. - 30 

U.S.C. § 184 (1970); 43 

' CFR 3108.3_-0.--L2--- 5 

2. Dicium: With regard to can- 

cellation of an oil or gas 

lease, the terms “known 

geologic’ structure’ and 


“known to contain valu- 


able’ deposits of oil or gas” 
~ could be: distinguished on 


the basis that the pre- 


. sumptive productivity re- 
- ferred to in the definition | 


of known ‘geologic: struc- 


~ ture’ may be’ a’ matter of 


expert opinion, - whereas 


- the words “known to con- 
.:tain .valuable deposits’ 
connote matters of actual 
- fact. 43 CFR. 3100. 0-5 
- and: 3108. Bo-a--+ = ofa 
COMPETITIVE LEASES: 

1. A decision Renee a. bid: fos 

—- . an. - Outer- 

. Shelf Lands. Act. oil and 
_. gas lease will be:set:aside ; 
- where the: bid-met:two of . 
_. three criteria used:by the . 

- .manager to evaluate bids, 
_ and the third one was im-. 
_ properly imposeds2_--..— 
CONSENT OF AGENCY - | 

i= Although statute requires the 
‘consent of the agency: ad- 
~ minis tering the surface of 
| ‘acquired federallandsand 


* Continental 


an applicant for an oil and 


" gas lease must execute any _ 
“= special stipulations” “re- 

, “quired by such agency as 

a condition to thei issuance 
+ -of the léase;’ where an oil 


Page 
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| ae 


and gas ‘lease offer i is made 
for available public lands 
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Page 


which have been with-— 
drawn, the determination 
to lease or not to lease is. - 


_ properly made by the De- 


partment of the Interior 
and. it. may adopt and in- 
corporate special stipula- 
tions. proposed — by the 


agency administering the - 
surface and require the — 


- it may decline to adopt 


-’ offeror to agree thereto, or 


any such proposed stipu- 


fa lations and issue the lease 
~ without them. Proposed 


: special lease stipulations 
“must “be™ supported by 


~ valid reasons which ‘will _ 
be weighed by this - De- | 


| partment with due regard | 

~~. for the public interest _- 
DRILLING © a 

=e Actual drilling ‘operations on. 


an oil-and gas: lease;.com- 
menced during or after a 
‘period when al lease exists 
only: by reason of its com- 


-. mitment to a productive 


unit, are not a sufficient 

‘basis: for -invoking the 
_ two-year extension under 
30 =6U.S.C.. . 


EXTENSIONS .. : | 
1. An oil and gas iene. whieh 
has. been’ extended and 
has: vitality only by rea- 
. gon of its inclusion in a 


§ 226-1(d)_ 


producing . unit. is, not 


within its ‘primary term” 


- within .the ambit of 30 
USC. §.226-1(d). (1970) _- 


2. “Primary term” in that con- | 


text includes all definite 
and finite: periods: of ex- 
tension fixed by law. It 


does not include “any | 


period — of | time | whose 


- . termination depends upon | 


416. 


. 1970, . containing 

- Jands on: such known. 

- geologic structure, is also. 
‘subject:to payment of the 


533 | 
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the occurrence or ie 


occurrence of a contin-  — 


‘gency, é.9., the cessation 


or continuation. of  Pro- 


dichotic. so eS 


Be Actual drilling operations. on - 
an oil and gas lease, com- _ 
- menced during or after Bagh 
_ period when a lease éxists_ 


only by reason of its 


commitment to a produc- _ 
tive unit, are. not.a suf- -_ 


ficient basis for invoking. 


of its lands: in. a, known 


geologic structure Of ater 2 
. producing. oil or gas field’ — 
is considered to be ade- © 
- quate notice that a lease 


segregated therefrom. in 


increased rental... 2_.- 


2. Diet: With. regard to can- ? 

cellation ofan oil or gas” 

-ledse, the terms “known. - 

geologic structure”. and 

ve ‘known to contain: valu- | 
able deposits of oil. or | 
gas” could. be distin- 


some » 


588. 


_ the. two-year. extension 
: ‘under 30..U.S.C. -§ 226— 
1d) (970) 
KNOWN. GEOLOGIC STRUCTURE a A tee 
L. Notice given in 1967 that an 

- oiland gas lease i is subject 
to increased rental be- . 

-. cause of inclusion of. some ~ 


, BBS: 3 


OF 


guished on the basis that 


the presumptive produc- 
tivity: referred to in the 


definition: of known geo- 


. connote 


~ 3100.0-5. and 


. words... 


logic structure may be a ~ 

- matter of expert opinion, 

: whereas;. the... 

_ “known. to. noatain valu- 

able deposits”. 

ee matters of actual fact. 43 | 

CFR 
3108. Boe toes ee ae 


OIL AND GAS. LEASES—Continued oe 
“LANDS SUBJECT TO i 


“1. “Where an » application for. ae 
_ preference right oil and 
gas lease is filed for land 

| included in an outstand- 
ing oil and gas lease of 

| the application | 
must be rejected because | 
the land is segregated by 

7 that. lease—whether the 
: outstanding lease is valid, 
void or voidable_____- as 


record, 


PREFERENCE RIGHT LEASES — 


1. Where an application for a 
preference right oil and 


“RENTALS | 
ie Where a producing oil and 


record, 


gas lease is filed for land 
included in an outstand- 


ing oil and gas lease of 
the application ~ | 
- must be rejected because 
the land is segregated by 
_ that lease—whether the 
- ‘outstanding lease is valid, 


void or voidable_-. se teeiet 


gas lease is partially com- 


mitted to a unit agree- 
ment and the segregated 
uncommitted lands . do 
— not contain a well capable 
of producing oil or gas in 
paying quantitites, the 
. segregated’ lease is sub- 
ject to payment of annual — 


rental.on or before the 


anniversary date. of the | 
- lease. Where the lessee — 
is not informed of ap- 
proval of the unit agree- 
ment and segregation of 
the uncommitted lands | 


into a, new lease effective 


_ April 1, 1970, and he ‘did 
-hot receive notice until 
some five weeks there- 
- after of such actions and 


subsequent to ‘anniver- 


gary date of the lease, 
May 1, 1970, the segre- 
gated lease is not. auto- 


matically terminated. un- 


440 


_. regular, 
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OIL AND GAS. LEASES—Continued 
RENTALS—Contiaued | . 


der 30. USC. $188 


(1970). for failure to pay — 


the annual rental. on or 


date of the lease hes Ma aut So 


2. Notice given in 1967 that an 
oil. and gas: lease is sub-. 


Page tl 


'. before the anniversary 


ject to increased rental — 


because of inclusion of 


some of its. lands in a 
known geologic structure 


Of a producing oil or gas 
field is considered to be 
adequate notice that a 


_ lease segregated there- 
- from in 1970, ee 


. some. lands such — 


_ known geologic eiecne 
is also subject to payment. 


_ of the increased rental_-_-. 
3. Congress intended that the 
_ automatic — 


provision of 30. U.S.C. 
§ 188 (1970) apply to the 


payment, the necessity 


for which a lessee had _ 
continuous .notice and =~ 


that provision - was not 


termination - 


annual -rental: 


intended to apply to a - 


case where .a lessee. had 


no way.of knowing that 

the obligation’. had 

~ accrued. ea 

4, The failure to pay. annual 
- rental on or before the. 
anniversary date for an 


oil:and gas.lease, segre- 
gated from a producing 


léase. becauseof partial «_ 
commitinent’ to an ap- 


proved «unit agreement — 
effective at 7 a:m. on that — 


anniversary date, does 


. not cause the segregated 


lease to terminate by 


operation of jaw under. 


30.U.S.C. § 188 (1970) _.- 


‘5. Congress intended that the 
-. automatic 


: termination 
provision, of 30. U.S.C. 


2 
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OIL AND GAS LEASES—Continued OIL AND GAS LEASES—Continued he 


RENTALS—Continued. - Page 


§ 188 (1970) papi. to ihe: : 


regular annual 


rental . 


payment'‘the necessity f for — 


which a lessee had. con- 


tinuous notice. That pro-. 


vision was not: intended 


to.apply toa case where — 


a lessee had no way of  gecrued__.u-- aoe n oe =: 
knowing that the obliga-, | 2. Congress intended that. the at 
4? tion had accrued... --- te 21 | . automatic termination — 
| 6. Where only a portion of the aU “provision of 30 USC. 
| lands in a unitized oil and $188 (1970) apply to the. 
gas lease is eliminated regular annual rental pay-- 
from the unit, the leased ment, the necessity for 
lands are situated in which: a lessee had con- 
whole or in part on the tinuous notice. That pro- | 
_ known geologic structure - yision was. not intended . - : 
of a producing oil or gas = to apply to a case where 
‘field, and the lease terms. a. lessee. had no way of 
and factual circumstances _ ' knowing that the obliga- a 
are. identical to those in -tion.-had. acerued._-.:_ 7 


~ the decision, : ‘Standard Ou | 


= Company of California et, 


al. 76 I.D. 271 (1969), 


-. this Department will fol- . 


low the ruling by the 
United States Court of 


Appeals for the Ninth 


Circuit in Standard Oil 
~ Conipany of California v. 
~ Morton, 450 F. 2d 493 
» (1971), which overturned 


that decision solely upon 


_principles of contract con- ~~ 
struction; therefore, the 


: eliminated lands ‘will re- 
tain the rental rate. ap- 


plicable to non-participa- . 


ting acreage within the 
unit rather than the 
higher rate applicable to 
non-unitized lands within 


_ continuous 


| ; lands 


for which 2 lessee. had 


notice and. 


; TERMINATION—Continued | . ‘Page ey 


that provision was not 


intended to apply to a 


case where a lessee had 


no way of knowing that 


the ‘ obligation had +) 


| 21 _ 
_ UNIT AND COOPERATIVE AGREEMENTS | bes 
A ‘Where only a portion. of. the 
lands i ina unitized oil and 
. gas lease - is eliminated 
” from the unit, the leased 
are situated in. 
whole or in part on the 
7 known geologic structure 


of a producing oil or gas at 


~ field, and the lease terms 
| and factual circumstances 
~ are identical to. those in 


the decision, Standard Oil 


coat of California et, 


76 I.D, 271 (1969), 


. el Department will fol- 
low the ruling by the 
- United States Court of 

- Appeals for the Ninth - 

. Circuit. in Standard O12! 

7 Company of California Vv. 


3 ee. Bolons as - Morton, 450 F.2d 493 — 
‘TERMINATION ree | a (1971), which overturned 
1. Congress ° intended. that the : th eres pole oe 

automatic termination — _ principles of contract:con- |: 


- provision -of 30.°U.S.:C. 
$188 (1970) apply to the 


regular, - annual<’ 


rental. 


_ payment, the’ necessity 





. struction; therefore, the 
' eliminated lands will re- 
tain the rental. rate ap-. 
. plicable to nonparticipat- 


se 


ive AND GAS LEASES—Continued | 
UNIT AND ‘COOPERATIVE | 
AGREEMENTS—Continued 


ing acreage within the 
: unit rather than the high- 
er rate applicable to non-— 


unitized lands ‘within a, 


"known geologic structure- ; 


2. Actual drilling operations on 


7 - OUTER. CONTINENTAL ‘SHELF 
ACT. | 


an oil and gas_ lease, 
commenced during or af- 


§. 226-1 (d) (1970)_- eee 


(Se ee also Oll and Gas Leases. ) 


OIL AND GAS LEASES 
“1, ae competitive bidding re- 


Act for awarding oil and 


_.° gas or: sulfur leases is 
satisfied ‘by due adver- — 
| ‘tisement and a giving of 

an opportunity to bid, 


and contemplates that all 


- bidders be. placed upon 
' thesame plane of equality, 


‘Page 


23 | 
| PATENTS OF PUBLIC LANDS _ 


-. ter a period when a lease ~ 
. exists only by reason of 
its commitment to a 
productive unit, are not 
a sufficient basis for in- — 
_. voking the two-year ex- | 
tension under 30 US. C. 
533 - 


LANDS 


quirement in the Outer ~ 
Continental. Shelf Lands 


and that they each bid. 


- upon the same terms and 
conditions set forth in the 
advertisements, and the 
_ pertinent statutes and in- 
the Department’s regula~_ 
_ tions. Competitive bid- 
- ding does not require that 
“more than one bid be 
| submitted before the au- ~ 


thorized’ officer, but only 


2. A decision relectine a bid for 


Outer’ Continental 


e Shelf. Lands: Act oil.and 
_-gas lease -will.be set aside — 


that the officer, by due 

_ advertisement, give op-— 
; “portunity for eV Sty CHE. to - 
‘a —~596 | 


| _INDEX- “DIGEST 


] OUTER CONTINENTAL 
LANDS ACT—Continued . 


OIL. AND GAS LEASES—Con. 


__ where the bid met two of 

_ three criteria used by the 
- manager to evaluate bids, 
and the third -one was 


improperly imposed. -_-__ 


‘GENERALLY 


1. Generally, ‘when public lands . 


are patented all title and 


and this Department has 


no authority to issue 
rights-of-way over the 
. _ the patented lands._-__. - 

2. In determining what land is. 
conveyed undér patents. 


sarees 2 


Page - | 


597 


control of the land passes - . 
from the United States 


or grants of public land 


bordering on a meandered 


body of water, the general - 
_. rule is that the waterline 
> itself, not.°the meander: ~ 
_line, constitutes the © 
- boundary except where 


there is -fraud or . gross 


_ error shown in the sur-. 
_vey..of the lines. or 


where the facts and cir- 
cumstances disclose an 


7 intention to limit a grant. 
_ or conveyance to the 

actual traverse lines... -- | 
RESERVATIONS 

1. Patents cannot. convey what 
the law reserves, there- - 


fore, patents issued after 


| _ the Federal Power Com- — 
~ mission. had. granted a | 


license for a transmission 


line are subject to the — 
. reservation prescribed by 


section 24 of the Federal 


Power Act. regardless of 
~ whether or not the reser- . . 
vation. was stated in the 7 


2. Where: lands - are. ‘patented 
, subject. only to: a- reser- 


vation | under. section 4 


; of the Federal Power Act, 


397° 


i 4 


-PATEN TS Or: ‘PUBLIC 


‘TANDS—_ 


Gentine: 
RESERVATIONS—Continued 


the Department of the 


Interior has no authority 
_ under the Act-of March 4, | 
1911, to grant a right-of- 


way to maintain an ex- 


‘isting transmission line 
_ which had been licensed — 


'- by the. Federal Power 


Commission even though 
the Commission has deter- 
mined the line is nota _ 
a primary line within ‘its 


licensing authority__.-_- 


3. Quaere: Whether the Depart- 


ment of the Interior has 


authority +0 reserve a 


(right » when — ‘lands 
-- patented to grant rights-— 
of-way under. the Act of — 
March 4,.1911, over the - 


A, Even if ‘there is:such author- - 
ity, but. the language of — 


are 


patented lands Bee eee, 


Phe’ regulations and of the 
~ insertions in patents: does 


not clearly» reserve » the 


right in’ the future to 


~. grant the right-of-way . 


ae under.the Act-of March 4, 


1911, ‘where a right-of . 


way was then licensed 


- under a different act, a 


‘POWER 


reservation of the: right 7 
| will not Ue presumed: - see 


~ DEVELOPMENT. AND. SALE. 


fe ae Where - a.. contract: peiween: an 
i - the United States and a 
water users’ ‘ association — 
.. transfers care,. operation, - 


.., and maintenance of a rec~ 


elamation project to the. 
association and gives it a 


vs qualified:interest in reve- 


‘nues:earned from.the op- 


© eration of project. power 
| plants: and the leasing of 
‘project. oo ‘and. farm 


: lands; 
would. be ‘enlea: to ‘be 


Jsthe -- association. 


-_ made whole if use of such 


“INDEX-DIGHST 
; ‘POWER—Continued ne es 
‘DEVELOPMENT ‘AND SALES 
Page | ‘Continued 
| -Jands by: a United States sae 
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se 





| = 


for a non-project purpose 


causes the association. to 


lose revenues ° that are - 


being credited to it pur- 


| -suant to the contract ___- 

a 2 Revenues earned by a water 
a association from — 

the operation of project ~ 


users’ 


power plants and the leas- 


but must be applied: to 


ation, and maintenance of 


ba ee 
ch? he 


Page 


ing of project grazingand = 
farm lands cannot be dis-. 
tributed to individual War ° 

‘ter users either ‘before or 
after project repayment - 


project purposes, where 
the United States has ', 
_ transferred the care, oper- 


a reclamation project to ~ 


the association’ under: & 


contract which provides - vie 


‘that such revenues‘aréto 
be credited in conformity 
. owith. subsection. 1.of sec - .. --- 
‘tion 4 of the Act of De-. 
~ eember™ 5, 1924 (48 U.S.C. 
—§ 501). seater aa eae 
TRANSMISSION LINES 4 
i Patents cannot convey what’ 


‘513 


the law reserves, there- jgee 


fore, :patents issued after 

. the Federal. Power: Com- — 
- mission ‘had granted a | 
: license for- a transmission — 
' line’ are subject to. the» 

* reservation prescribed by 
‘section 24 of the Federal 


Power Act regardless of -- aoe 


-. whether or not the reser- 

vation was ‘stated in ame | as 
| . 2. OT 

2. Witere lands’ are ea 7 

_ subject only to a reser- 

vation under ‘section 24 _ 


of the Federal: Power Act, > 


~~ the - Department of the 
_ Interior has-no authority _ 
, under. the Actof March 4, | 


1911, to grant a right-of- | 


-POWER—Continued 
, | TRANSMISSION . LINES—Con. 


ing transmission . line 


. Which had been licensed 
by the Federal Power 
_ . Commission-even though 
the 


Commission — has 


INDEX-DIGEST | 


Page 


os way to maintain an exist- i. 


determined the line is not . 


a primary line within its’ 


licensing authority. _._._ 


3. _The Department of the In- 


right: - 
patented: to grant rights- 

_ of-way, under .the Act of 

- March-4, 1911, over the 
patented lands_____2_-- 


- terior has authority under 

_ the Act of March 4, 1911, 
to. grant: 

. over public. 

- hydroelectric. 

sion lines which are not 
-.primary lines: under the 

-. jurisdiction of the Federal 

. Power. Commission __.—- 

4 Quacre: Whether the Depart- 
- ment. of :-the : Intei rior. has 

to -reserve a. . 
care | 


rights-of-way 
slands for 
transmis- 


author ity :: 
when: ':-Jands .. 


Pe BBven if. there is. such author- 
ity, but the language of 


grant - 
. under the Act of March 4,. 

_ 1911,. where .a right-of- 

way. was then licensed © 
under 2 different Act, a 
reservation of the right 
“will not be: presumed. _._ 


_the regulations and of the 


67 


insertions in. patents.does.. 


in. the. future. to 
the right-of-way 


right . 


"PUBLIC LANDS. | 


(See also. Boundaries Sur- 


veys of Public Lands.) © 


"RIPARIAN RIGHTS | 3 
‘ 1. In determining what land is _ 


conveyed: under. patents 
» or grants” of public Jand 


bordering On. a meandered 


_ not clearly .reserve: the _ 


67 


- body of water, the general 
. rule is, that the waterline 
itself, not the. meander 


67. 





PUBLIC. LANDS—Continued oe 
RIPARIAN RIGHTS—Continued — 


line, 
| boundary except where — 
_ there is fraud or gross 
_ error shown in the survey 
of the lines or where the 
facts and circumstances 


‘constitutes’ 


disclose an intention to 


: limit a grant or eon- 


veyance to the actual 


traverse lines. Dro Seiwa 


“DISPOSALS OF. 


Generally 


1. Private agreements do HOE 


_ federal 


control the disposition of 
public , 


the | 


land. 


Page 


397 


Rights. to federal lands _ | 


must be gained by. com- 
pliance with the governing 


_ federal public land laws... L. 


: PUBLIC RECORDS. 


» (See also. Administrative Pro- 


~1 A. 


cedure.) 


homes tead.-. 


local ; Bureau-. of Land 


- Management office shows 
prima facte that the lands 


are embraced in. a.state 


_ selection application and 
'. the serial..register sheet, 


referred to.on the plat, 


_ shows that tentative ap- 


2. Notice on re land status : 
records 
~ Bureau phan Manage- » 


proval has been given to — 


“Beplieation: | 
_ must. be’ rejected when 
.. filed: at. atime when. the _ 
.. Master. Title Plat in, the: 


637 


the ‘state selection for:. | ~ 


those lands. 
the focal 


ment. office. of the issu- 


ance of a preliminary. per- _ 
mit by the Federal Power 


Commission, and the. fil- 


_. ing of the application for 
. ‘the permit and:the appli- 
gation for a Heense .with | 

‘Is not 

_-essential to segregate the - 

_ lands from location under 

- the mining: vali ses Ee 


the Commission, 


B91 
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| RECLAMATION LANDS” iS 
- GENERALLY | ES es 
1. Where a contract between’ - 
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. the United States and a mortgaged, either before _ 
water users’ association or after. project repay-— 
ransfers care, operation, ment, except. as author-- 
and maintenance of a ized by Congress-------. 513 
reclamation project tothe _ aE Se a 
— association and gives it a — 1. Wher ea éOutpaey teens the | 
- qualified interest in reve- United States and a. 
nues earned from the - water users’ association 
~ operation of project pow- ‘transfers care, operation, ~ . 
er plants and the leasing _and- maintenance ‘of a. . 
of project grazing and - reclamation project to - 
farm lands, the ASSOCIa- the association: and gIves . a 3G 
tion would be‘entitled to— it a ‘qualified “interest 
be made whole if use of — in revenues earned ‘from | 
such lands by the United the operation of project .— 
States for a non-project power plants and the ce 
. purpose causes the associ- leasing of project grazing - 
ation to lose revenues | and farm lands, the asso- 
that are. being credited to ciation would be entitled - 
it. pursuant to the con~. to be made whole if use 
| AC berate kthe oy - §13- of such lands by the. 
2. Revenues earned by eae: United States for 2 non- _ 
users’ association. from project purpose causes 
the operation ‘of project the association to lose es 
power plants and the revenues that | are being 
 Jeasing of project grazing credited to it pursuant to ere 
and farm lands cannot-be . the contract___-_-...-.. 513 : 
distributed to individual 2. Revenues earned by a water 
water users. either before users’ association from’ | 
or after project repay- the operation of project eae 
- ment but must be applied power plants and the 
to. project. | purposes, _ leasing of project grazing _ 
where the United States. . and farm lands cannot be 
has transferred the care, distributed to individual 
operation, and mainte- water users either before 
mance of a reclamation or after project repay- =~ 
_ project to the association ment hut must be applied 
_ under a contract which to project purposes, 
7 provides that such reve- | where the United States ; 
nues are to be credited in has transferred the care, 
conformity with subsec- _ operation, and mainte- 
tion 1 of section 4 of the - nance of a, reclamation 
Act of December 5, 1924 project to the association. — 
_ (43 U.S. C, § 501) abode abi §13 under a contract which ~ 
ACQUISITION AND DISPOSAL — provides that such reve- 
1. Where title to lands in a nues are to be credited in 
reclamation project. is in conformity with subsec- 
the United States, such _ tion 1 of section 4 of the — 
lands or. any fixtures _ Act of December 5, 1924 
thereon cannot be sold or (43 U.S.C. § 501). __c. . §13 


816 an a INDEX-DIGEST 


_ RECLAMATION LANDS—Con. - REGULATIONS—Continued ope 
LEASES—Continued. ‘, Page | APPLICABILITY .. , Page 
7 1. The Secretary of the Tntedion® | 


8 Where a water users’ associa- 


_. tion was—-under a 1940 
contract between the 
United States. and the 
. association — transferring 


~ care, operation, and. 


‘maintenance’ of a 


reclamation project to 
_, the association—entitled 
to make, subject to the 
_..approval of. the Secre- 


. tary of the Interior, oil 
and: gas leases on lands 


_ project and to be credited 


_. with ‘the revenues there- 
from in conformity. with — 
are subsection lL. of section 4 
of the Act of December 5, 


sales, the gener ‘al timber 


woe regulations, based upon 


30 U.S.C. § 601 (1970) 


- specially acquired for the 


will be deemed not Pie - 


| eae mere en ee | 





. is authorized. under sec. 

11 of the Act of May 14, 
1898, as amended, 16 
~ ULB.C. § ~615(a) (1970) 


[formerly 48 U.S.C. § 421 
(1958)], to promulgate 
regulations governing 


7 small sales of timber in 
Alaska which provide for 
- competitive bidding. How- 


ever, where. regulations 


-.. specifically . provide’ for 


exclusively: noncompeti- 


’ tive procedures for such 
_ sales, the general timber 


regulations, -based upon 


_ 80.0.8.C. -§. 601 (1970). 
- will be deemed not ap 


2.-Patents cannot convey what ’ 


. the law. reserves, there- 


fore, patents issued after 
the Federal Power Com-_ 


: ie (43: U.S. C. § 501), oe | plicable... ce Seated AP ne aaa 410 
ongress did not intend, ; | 
in enacting the Mineral ; ae JUDICATA 
| ‘Leasing Act for Acquired — AL Where an appeal has’ “been 
‘Lands “ol August 7, eon | _ taken and a final Depart-" - 
; 3b US, C. F 351), a : mental decision has ‘been 
take such. rights cae el ene we ee 
from the association____- 513 | principle of..res judicata — 
“REGULATIONS - | ee oe 
(See Also Administrative. ae oe we oe eEpe 
Procedure.) ee es 
GENERALLY | ceeding involving - the : 
_ a The Secretar y of the Tnteriur same party, the same 
- _is authorized under sec:11 " land, the same claim, and 7 
of the: Act of May | 14, - the same issues: --_=-- 149 
1898, as amended, 16 — RIGHTS-OF-WAY_ _ 
“USC. § 615(a) (1970) (See also Outer Continental. 
= [formerly 48 U.S.C. § 421 | Shelf Lands Act.) | 
— (1958)], to ‘promulgate GENERALLY 
- Fegulations ~ governing 1. Generally, when publlic iaeela 
_ small sales of timber in are patented. all title and | 
Alaska which provide for control of the land passes 
2 competitive bidding. Tow- _ from the United States 
_ ever, where regulations - ‘and this Department has 
es specificially provide. for ae authority to issue — 
exclusively noncompeti- rights-of-way | over. ‘the ) 
tive procedures for such patented ian Giticeie house 67. 
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ACT OF MARCH 4, 1911 00 

A. ‘Where lands . are patented Os 


RIGHTS-OF-WAY—Continued 7 re 
_. GENERALLY—Continued - = ~=—~Page 


_ mission - had- granted a 


“ Jicense for a transmission 


-: Tine are subject to the — 


reservation prescribed by 


section 24 of the Federal _ | 
Power Act regardless: of 


vation ‘was stated in tae 


| 3. Where lands are: patented - 


_ subject only to a reserva- 


whether or not the reser- _ 


tion under section 24. of 


~ the. Federal Power Act, 


the. Department of the 


Interior has: no authority 


"under the Act of March 4, 


the insertions in patents 


does: not clearly reserve 
the right in the. future to 
‘grant. the right-of-way 
under the Act of March 4, 
| 1911, where a right- of- 
way was then licensed 


- under ry different. ‘Act, a 


a reservation of the right 
will not, be presumed...-- 


67 


67 





subj ect only to @ reserva- 


tion. under section 24 of 


the Federal Power Act, — 2 


the Department of the °° 
Interior has no authority | 
under the Act of March 4, ~ 
. 1911, to grant a right-of- 
way ‘to maintain an exist-_ 


ing transmission . line "| 


which had been licensed © 
by the ‘Federal. Power | 
Commission even though | 
_. the Commission. has de- ~ 
termined the line is not — 
_@ primary line within. se 


. Even if there is such author- 


ity, ‘but. the. language. of 


. the regulations and of the 
_ insertions in patents does 
not clearly reserve the 


67 
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1911, to grant a right-of- licensing authority____-- eS; 

“way to maintain an exist- 2. The Department of the In- 

_ ing transmission line which terior has authority un- 
agora cieeuces Us? Ala ea der the Act of March 4, . 
Federal Power Commis- . | 

sion even though’ the 7 1911, yO, Beane Tights- - 
Commission has deter- of-way over public lands 
mined the line is not a - for hydroelectric trans- 

primary line within its | mission lines..which are ~ 
licensing authority —_ ee 67 not. primary lines -under 
4. Quaere: Whether the Depart- . tke jurisdiction. of. the 
ment of the. Interior has Federal Power . Commis- 

7 authority. to’ reserve &  (SOMn che Se items | 
right when lands are 3. Quaere: Whether { the eye = 

_ patented to erant rights- ment of the Interior has — 
of-way under the. Act of authority. to. reserve a’ | 
March 4, 1911, over the right when lands. are 
, patented lands. «67 - patented to grant rights- 

dD. Kiven ‘if _there. is such au-_ | - of-way under the Act. of: 
thority, but: the language March 4, 1911, over the 

- of the regulations. and. of patented lands____-_._- 
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right in: the future to. 


_ grant the right-of-way — 
under the Act of March 4, 
1911, where a right-of- 
way. was. then. licensed 


hes " RIGHTS-OF-WAY—Continued 


ACT OF MARCH 4, 1911—Continued 


under a_ different Act, 
a reservation of the right 
ar will not be presumed__--_ 
rs : RULES OF PRACTICE 


See. also. .Appeals, Contests 
-and Protests, Contracts, Fed- 
_eral Coal. Mine Health and 
- Safety Act of 1969, Hearings, 
Indian Probate.) . 
GENERALLY — 
= Where the Secretary assumed 
_ jurisdiction of a mining 
-.. Claim contest by direct- 


INDEX-DIGHST 


ae | 
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> ing that the Hearing Ex-- 


- aminer forward a recom- 


mended decision directly 


to the Department level, 


' the Secretary was not | 


~ bound by such directive 
to decide the case and it 
was not a violation of due 
‘process to return the 
case to the Director of 
' the Bureau of Land Man- 


- agement to render the 
. initial decision under the 
then prevailing adjudica- — 


tive procedure... -__.- 
APPEALS o3 
| - Generally . 
1. Where ‘an appeal has been 
| taken and a final De- 
"@ partmental decision has 
“been rendered thereon, 
the principle of res judi- 
cata will: operate. to bar 


— 28 


- consideration of a new 


- appeal arising from a later 

_ proceeding involving the 
same. party, the same 
land, the same. claim, 
and the same issues_____ 
2. In the absence of a Board 
| rule requiring that the 
Board member who pre- 

- sided at the hearing of an 
appeal prepare or par- 


149 


- RULES OF PRACTICE—Cont tinued . 
, APPEALS—OContinued | Ae 
- Generally—Continued 
~ ticipate in the decision : 
_ the failure of the Board 


to assign the preparation 


of an: opinion to a re-— 
- tired, former member who 
-. conducted the hearing is 


- Page _ 


not..a violation of a con- — | 


tractor’s constitutional _ 
Tights, even where cred-. 
ibility and the demeanor — 
of witnesses are in issue, 
since procedural due proc- 
| ess’ requires only that all 
of the testimony, ex- _ 
hibits, briefs and other 
_ documentary material in ~ 
the. record .be carefully 


reviewed and considered 


by the members of the 
_ Board rendering the deci~ 


3; Where i in 1 the course of an ex- 


tended hearing of an ap- 


objection by the Govern- 


ment, in connection with 
certain claims relating to _ 
allegedly harsh and. un- — 


workable concrete  or- 


dered by the Govern- 


ment, only some of which 
were expressly consid- 


~ ered by the contracting 
~ Officer in his various find- 
ings of fact, a remand of 
-unconsidered claims to 
the contracting officer for 


additional firidings is not 


-Yequired_.-____._.-2_-- ar 


158 


peal by a contractor. 
under a contract for the 
construction of a dam 
and related work, sub- 
| stantial testimony was 
_ taken, accompanied by 
the introduction of nu-. — 
- merous exhibits, without 
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4 A contractor in an appeal 
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having a massive record, 


_. who alleges instances: of 
_ °. inadequate payment un- 


der a contract for the con- 
. struction of a:.dam, and ~ 


in support thereof intro- 
duces into evidence: var- 


-ious Government. pay- 


1.A contractor whose gone was 
‘disrupted and damaged. °°, 

as aresult of the bursting 

_ Of an. oil pipeline (owned — 

_ by a third party), which © 


ran under the contract 


site and over which the 
contractor had, with the _ 


Government’s approval, 


ment books. unpaginated - located its concrete . 
: ee some seven inches. . batching plant, was not 
thickness . - without. entitled to be compen- 
Pa ee establishing such | sated by the Government 
allegations by. further © for the damage sustained 


« specification or identifi- 
cation in such books, has 
.. not sustained its burden 
of proof, since it was not 
incumbent. 
Board. to. search the rec- 


upon the | 


ord “for errors that may 


be. lurking among the 





162 4 








on the ground that the | 


'. damage resulted from the. 
- Government’s failure to — 


discharge its implied con- 


_ -tractual obligation to pro- 
vide a proper and ‘safe _ 
construction site, in the . 
absence of proof that the — 


labyrinths’_._..____._. Government was respon- 
. 5. A statement made in a Bu- sible for the . bursting, 
| Teau appeal. decision - since the contractor bore 
which does not accurately _ the risk of loss under the 
reflect. one evidentiary Permits and Responsibil- 
_ fact - does. not establish. ities clause’ of the con 
that the decision’s other | ACU 162°. 
findings were. erroneous, 2. Where the Government was _ 
_and this Board -will sus-_ found to be responsible = ~ 
tain the Bureau’s. deter- for an indeterminate por- _ 
mination that mining» tion: of a delay in having 
' elaims are invalid where 7 utility poles relocated on | 
. theentirerecord supports | a road construction job 
that conelusion__._---.. 589, and information having a 
«6. Apeue from Bureau of Land direct. bearing on the 
7 ‘Management. decisions, propriety of the amount . — 
which are not dispositive of liquidated damages as- F 
of the ultimate. issues, sessed was either in the — 
. will not be considered. possession: of the Govern- 
hey are properly dis- -ment or more accessible 
missed as. premature un- . to it than it was to the | 
» less permission to appeal appellant, no attempt’ = 
is first obtained from the — should be made to appor- 
Board of Land Appeals ‘tion the delay between: ~ 
upon a showing that an - the parties and the Board - 
. immediate appeal may |. - therefore holds that the 
: by aes advance the | appellant is entitled to ~ 
final decision_._ =. __ 606 ° ’ have the contract time. 


Zz 820, 
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Burden of Proof—Continued 

extended to the date the 

- contract was determined 

to. be. Supe ana com- 


“3. An 


appeal claiming the costs 


of repair of. corrosion in 
_ four stainless steel clad 


has discharged its burden 
in showing by a prepon- 
.. derance of the evidence of 


record that the most 


probable causes of corro- 


Page 
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surge tanks is. denied . 
where the Government 


gion were welding. defects, - 

-: not allowed by the speci- 
. fications, and contractor’s 
_. failure’ to ‘protect - the 
_ interiors of the tanks from 


oe weld and gouge spatter___ 


4. The contracting officer’s de-_ 


-properly~ 


termination, of the hours 


the Government under a 
rental of equipment. con- 
tract. will be sustained 


‘that: the hours 


chargeable . to 


“where the contractor as- | 
-.serts.. 
claimed are reflected in 


- its records. but fails to 


—., Offer - 


any ..evidence . 


iz -: Support of the claims 


'B Where the. Govaniiiet has 
- made.a prima facie show- 
ing of a lack of discovery, | 


_.. preponderating evidence 
a of . the ‘existence. of a 
_. valuable mineral deposit 


sufficient: to support a 


| cecovery | is upon claim- 


Dismiceal | : 
ao = motion ‘to ieiiics: will .be 
~ granted: -where the record 
on the-motion shows that 
. the Government has been 


‘prejudiced’ by the con- 


~ -tractor’s :delay of at least 


the. burden of producing © 


709 


547 


. statute of - 
they’ will be dismissed__ 
= Where an appeal record dis- 
— closed the existence: of 
various disputes clearly © 
cognizable under ‘specific 
~ provisions of a contract 
' for the construction of a 





notices of claims, or by 


failing to present to the | 
_ contracting © 


‘officer for 
that period of time data 


with respect. to-claims as — 
to which notice was ini- 
, given. Eggers & — 
_ Higgins v. United States, 
185 Ct. CL. 765 (1968)__ ~ 
2. in the absence of a contract: 
~. provision authorizing. a. 
contract price adjustment | 
-for. delay, 
- pay-for-delay are breach 
of contract claims not 
within the: Board’s sue 


tially 


-claims for 


GIGTION Be OS 


3: Where claims presented. on 
- appeal by the contractor oa 


are in fact:claims of sub- 


~~ contractors which, on the 
_ record, appear ‘barred: as 
enforceable claims against: 


the contractor by a state 
limitations, 


dam, the Board is ‘not 


deprived. of jurisdiction — 


over such disputes by vir- 


tue of ‘the contractor’s 
‘they » 
merged into and became 
part of a unitary, inte- 
grated claim for a ‘“‘car- 
‘dinal breach’” arising out 


contention. that — 


of the.  .Government’s 
course of conduct for 


~ which only the Court of 
Claims could grant ade-— 
quate relief, since it is not — 
_ for a board: of ‘contract — 
appeals to-determine that | 
the cumulative effect of. 


RULES OF PRACTICE —Continued ze 
APPEALS—Continued "e. 
Dismissal—Continued - 


nine years in presenting 


Paga 


57. 


-INDEX-DIGEST % oe” Re ee 


RULES. OF PRACTICE—Continued _ pce 
- APPEALS—Continued | i og, ee 
. Dismissal—Continued Ce oe, Page ane 


| “RULES, OF PRACTICE—Continued | | 
. APPEALS—Continued | 
Dismissal—Continued a wes Page 


claims redressable under. 


various contract clauses, 
combined with other Reis 


_ and non-acts of the Govern- 


ment — traditionally re- 
garded as breaches of 
contract, 
suey integrated claim 


constitute a. 


| 8 A claim asserted under the 
Suspension. of 


Work 


clause for costs arising — 


out of a delay in per- 


formance of a construc-. . 


tion contract caused by : 
- . the exhaustion. of avail- 
able funds. following the 


644. 


for a’breach of contract_. 158 . Government’s failure to — 
5; Claims for costs attributed to dei appropriate , additional — 
: Government delays in re- ‘moneys necessary to — 
locating utility poles and enable.a contractor to 
in providing slope stakes complete the work prior — 
arising on a project for to the time established by ~ 
_ the construction of a por- the contract. and. the 
tion . of the Natchez _ Presidents _subsequent os 
Trace Parkway (together impounding. of . such 
with a derivative claim funds, which resulted an 
- for stretchout and other the contractor’s election . | 
delay costs) are dismissed to. stop work, was dis- 
as not within the purview missed as being outside 
~ of the Board’s jurisdiction — the Board’s jurisdiction 
~ absent am) pay-for-delay since the’ contract pro- 
_ provision in the contract vided ‘that the: Govern- 
~ under which the claims ment’s liability for’ work 
would be cognizable__-_ 465 costing in excess. of a 
6. Where an appeal has been specified amount reserved 
dismissed because it is and , available for pay- 
deemed moot, and new ment was contingent 
facts adduced show that - upon: further ‘appropria- 
_ the appeal is justiciable, tions and reservation, and 
_ the appeal is .properly | the President's action was 
considered onitsmerits__. 533 - a sovereign act taken to 
7 Where four claims are as- halt inflation, neither of 
-serted affirmatively for ' which is considered to be 
' the first time in a notice of a stoppage by actual or 
appeal. and where there- ‘constructive direction of 
after tlie contractor fails _the contracting officer in 
to appeal the subsequent the administration of the 
decision of the contract-. contract within the mean- 
. ing: ‘officer. denying the ing | of the Suspension’ of ; 
_ claims so asserted, the Work clause. - See ae | 
. contracting officer’s de-. Effect of © | a 
cision is final and con- A The filing of a court. action to 
_ .clusive under the express. _ review a decision of this . 
. language of the. Disputes -— Department _ does ‘not. 
Clause thereby requiring | automatically — suspend 
_ the dismissal of the four the effect of the decision. - 
claims for lack of juris: This Board, however, | 
, diction-....---.----+-- 607 | may order 2 suspension « of, = 
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~~ action 


Effect ofi—Continued : : Page | 


the decision during the - 


- pendency | of. the court 


action if justice’ will. 


thereby: be served. df the 
challenges: the 


assessment of damages for . 


@ grazing trespass, unless 
the court orders other- 
“wise, the grazing appli- 

-eant’s failure to pay the 


_ assessed damages — will 


entitled to have the con- 


tract. time extended. to_ 


- the date the contract was 


determined to be. sub-_ 
stantially. complete._.--- 

_ *. Failure to Appeal | 
A, “Where four 


asserted affirmatively for 
. the first time in a notice 
of . appeal . and where 
thereafter the contractor 


“Claims. are” 
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ing the claims 80 asserted, 


the contracting. officer’s — 
- decision is final and con- 


chuisive under the express 


language of the Disputes 


Clause thereby. requiring 


Failure to Appeal—Con. = =9» Pages 
fails to appeal the sub- - 
sequent decision of the 
contracting officer deny- 


the dismissal of the four ; 


claims for. lack of juris- 


2, Where, under a contract for 

the construction of adam © 
calling - for excavation of 
a cutoff trench to sound 
rock (hown on the plans — 


607 


generally — continue to diction. ____-____--___- : 
serve as a bar. to the Hearings | | 
issuance of any privileges 1. In the absence of a Board | 
to him until or unless the _ rule. requiring that the 
court | finds the damages = . Board member who pre-- 
should not ‘be assessed _- 149 sided at the hearing of 
Extensions of Time | _ ‘an appeal prepare of 
. Where the Government was participate in the deci- 

- found to be responsible sion, the failure of the 
for. an indeterminate Board to assign the prep- 

portion of a delay in © aration of an opinion ~— 

having utility poles re- _ to a retired, former mem- ~ 

- located on. a road con- _ ber who conducted the 
struction job ‘and infor- hearing is not a violation 
mation having a direct of a contractor’s con-_ 

_ bearing on the propriety stitutional © rights, “even. 

of the amount of liqui- where credibility and the 

dated» damages assessed demeanor of . witnesses 
was either in the posses- are in issue, “ gince pro- 

~ sion of the. Government -cedural process requires 

or more accessible to it only that all of the testi-— 

. than it was to the ap- mony, exhibits, briefs and 
pellant, no attempt other documentary ma- 
should be made to appor- _ terial in the record be 
tion the delay between carefully reviewed and 

the parties and the considered ‘by the mem- 

Board therefore holds bers of. the Board render- 
that the appellant — is ing the decision___-.-_-- “158° 


and specifications to be ~ a 


at a depth of 60 feet), 


the Government errone- 
ously staked the depth of - 
the trench before rock — 
was: ultimately. reached 
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at 60 feet, and the con- | 
tracting officer issued a 
change order to compen- 


| conditions was, es ae 
| Mibhed soem. ea iodo, MO. e 
4. In an appeal in which the = 


- Hearings—Continued ee - “Page s 7 


sate the contractor, inter 


alia, for the increased . 
cost of dewatering the 


trench, - the . contractor 
contended ‘that the 
‘amount allowed’. was 


inadequate, answers by 


an officer of the contrac- 
‘tor to: interrogatories 


’ propounded in a law- 


_ suit against it. by: the 
- dewatering. sub-subcon- 
tractor arising out of 


; this work, which refer to 


the failure and. inade-_ 


quacy of the sub- 
subcontractor’s dew ater- 


ing equipment and plan _ 


of dewatering are admis- 
- sible as judicial ‘admis- 


- sions. against interest by. 


the contractor on. the 


- .question- of the contrac- 


tor’s entitlement to fur- 


_ ther. compensation for | 


dewatering difficulties 
allegedly resulting from 


_. quantity: of open cut — 
excavation performed by 
8 contractor | is im issue, — 
_ the contractor has intro-. 
duced into evidence’ a — 
‘series of 28 plats with. 


an explanation purport- 


ing to demonstrate Gov- 


ernment survey errors 


relating to open cut:exca- 


vation,.Government anal-. 


yses of such documents _ 


-» are admissible. Since. a = | 
. contract..appeals board 
- has substantial latitude 


in the area of: admission. % 


or exclusion of evidence, 
: where the ‘Board. must. | 
deal ‘with a complex, 
~ voluminous: record;-the 
. Board: will exercise that — 
- discretion and. admit into 


evidence those items that — “ 


appear. . designed. to. en- | 
_ hance its. understanding ~ 
_. of the issues and to assist. — 
: materially in the per-- 
- 161 — 
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the erroneous staking.__ 5, - formance of its functions_ 
3. During an appeal taken under 5. Although there is no right. to . 
.a contract’ for the con- | 8 ‘formal hearing on a. 
“struction of a tunnel, protest’ against an omit- 
where the accuracy of ted lands survey; the 
certain benchmarks es- . Board of Land Appeals. _ 
tablished bythe Govern- | may, in its discretion, © 
-- ment. is in issue, a.survey . order a hearing on.the _ 
performed. by the Gov- factual issues where. war- 
ernment after the work ranted. by. the circum ~ 
was completed in the | Stances. 260 ac os eee 
_ course of the hearing. of 6. Under the ‘Administrative 3 


the appeal is admissible 


into evidence, since asub- — 


: stantial identity betwe reen 
the conditions. 
actually existed at the 
_ time . the controversy 
. arose and the subsequent 


which | 


Procedure Act the record — 

~ made at a hearing con-— 

' ‘stitutes the exclusive re-' 
cord for decision’ except’ ~ 
‘to ° the. 
‘notice of--facts may. be 
taken. Further: evidence — 
-presented'on.appeal after 


extent official 
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‘Hearings—Continued | 7 
an initial decision in a 
mining contest may not 
~~ be considered. or‘ relied 
upon in making a final 


Page . 


‘decision, but may only 


“be. eonsidered: to’ deter- 


“mine if there should be _ 


a further hearing_-__-- me 


Standing to Appeal 
1A transferee of .a mining 


. Claim . declared | void ab 


: “anitio by. a decision of the 
'. Bureau.of Land Manage- 


“ment has standing to. 
appear before the Board - 


of Land Appeals in an 


appeal — ‘proceeding from 


~ that decision. ___.---.-- | 


oe “Appeals from Bureau of Land 


Management decisions, 


' which are.not dispositive 


. of the ultimate issues, will 
not be considered. They. 
"are properly dismissed as 
premature. unless permis- 


599 |. 


sion to appeal is first” 


‘obtained*from the Board 


of Land Appeals upon. ti oe 
‘showing that an immedi-_ 


ate appeal may materially 


advance the __ final 
decision... ~-- ae | 
‘EVIDENCE =» 0°. 

1. "Where, under a er for 
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the construction of a dam » 


‘calling for excavation of a 
cutoff trench to ‘sound 


Tock (shown on the plans 
and ‘specifications to be > 
at a depth of 60 feet),. 


the Government errone- 


ously staked the depth of - 


‘the. trench. before rock 


- was ultimately -reached 


at’ 60: feet, and the con-— 


~ tracting: officer issued a 


589° 





change order to com- | 
~-pensate the contractor, 
for the in- 
 ereased cost of dewater- 
ing the trench, the con- 
tractor contended — that 
the amount allowed was _ 
- inadequate, 
an officer of the con- 
tractor to interrogatories 
. - propounded in a lawsuit. 
— against it by the dewater- 
- ing sub-subcontractor ~ 
arising out of this work, — 
which refer to the failure 
and inadequacy of the - 


inter alia, 


answers by 


sub-subcontractor’s  de- 


watering equipment and 
plan of dewatering - are 
admissible as judicial. ad- 


missions against interest 


by the contractor on the 
question. of the con- 


tractor’s entitlement. to 


further compensation for — 
-- dewatering difficulties al- 
| legedly resulting from the 
erroneous staking ___~_ ae 
2. Where a contractor inde a 

contract. calling for the 


construction, of a tunnel 


and an access shaft ex-. 
- tending 200 feet down- 
_ ward from. ground surface 
to the. gate chamber in 
the tunnel excavated.the 


shaft by means of- blast- 


ing, and subsequently the’ 
_ Government | 
the shaft, in part due toa. 
-funnel-shaped excavation ) 
7 caused by the contrac- — . 
 tor’s blasting technique, 
the contractor is not en-— 
_ titled to be compensated. _ 
- for the cost of refilling the — 
~ funnel-shaped excavation 


redesigned 


159 
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- since the record aoe not 
. establish that such cost is 


an explanation . purport- 
_ Ing to demonstrate Gov- 
ernment. . survey 
relating to open cut ex- 


-- cavation, Government an- 


_ alyses of such documents 
are admissible. Since a 
contract ~ appeals - board 


-errors: 


‘ has: substantial’ latitude : 


_in the area. of admission 
- or exclusion of evidence, 

where the. Board. must 
deal with a complex, vo- 
‘ luminous - 
Board will exercise that 
_ discretion: and admit into 


appear designed to en- 


record, the | 


' . evidence those items. that 


hance its understanding 


mi i‘ contractor in an appeal | 


EVIDENCE—Continued === Page. * 
- .of the issues. and to assist. Ate 
“it materially in the per- 


161. 


attributable to.a changed - formance of its functions. ’ 
. condition rather than to ab A contractor whose work was 
the contractor’s. blasting | _ disrupted and..damaged 
methods. -___..i-.2-2_- 160 5 - asaresult ofthe bursting, = 
3. ‘During anappeal taken’ aa of an oil pipeline (owned 
a contract for the con-_ by a third: party), which 
. struction ..of a tunnel, ran under the contract 
‘where the. accuracy of site. and over which the 
- certain benchmarks es- _ contractor had, with the 
_ tablished by the Govern- -- Government’s approval, — 
_. ment is in issue, a survey _ located its concrete batch- — 
performed by the - Gov- ing plant, was -not en- — . 
ernment after the work titled to be-compensated - ~ 
"was completed in the by the Government. for 
- course of the. hearing of . the damage sustained on 
the appeal is admissible “ the ground that: the ' 
into.evidence, since asub-. . damage resulted from the 
stantial identity between Government’s. failure’ to — 
the conditions which -ac- discharge its implied con- 
“> tually.existed at:the time - --tractual obligation to pro-— 
the controversy arose and’ vide a proper and safe 
the subsequent conditions = construction site; in the 
ss was established----__.-- 161 _ -absence of proof that the 
_ 4. In an appeal in which the a _ Government ‘was respon-— 
| quantity of open cut. ex- sible for the bursting, 
' --cavation performed by a _ since the contractor bore 
contractor is.in issue, | the risk of loss under the 
_. where the contractor has Permits . and. - Responsi- 
introduced into evidence - bilities clause of the 
a series of 28 plats with contract.____.. ae | 


162 


having a massive record, _ 


- who alleges instances of 
_ inadequate payment un- 
der a contract for the. 
construction of a. dam, 
and in support thereof — 
introduces into: evidence 
_ various Government pay- 
ment books unpaginated 
and some seven inches in 


thickness without clearly | 


_establishing such allega- 
tions by further: specifica-._ 
tion: or identification:.in 


such books; has not sus- 


-- tained its burden.of proof, 


since it was not incum- 


bent upon the Board to 
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. EVIDENCE—Continued | Page EVIDENCE—Continued 
search the record ‘ for er- the parties and. the Beard 
rors that may be lurking | 7 _ therefore holds that the 
gueions the labyrinths’ 162 appellant is entitled to 
a Recovery by a contractor | have the contract time 
under a contract for the extended to the date the 
_ construction of a dam ~ contract was determined | 
- who alleged that all of its to be substantially com- 
claims against the Gov- , Pletesa cess tens 466 
ernment were inseparable §. A mining contestee is the 
and that payment should | . true proponent. under the 
~be:made on the basis of. . Administrative Procedure | 
_its total expenditures less | Act that his claim is valid. 
contract receipts is denied - and, therefore, has the — 
where the contractor’s | burden of overcoming the 
_ records -were such. that. - Government’s prima facie 
allocation of costs to spe- — - case of no discovery with 
cific claims could be made _ & preponderance of the 
and the reasonableness of ~-evidence___.2-22------- (688) 
such total costs and the 10. Where the Government re- 
Government’s * résponsi- fused prior: toa. hearing ° 
bility therefor were not.. on its contest: against 
established. In such cir- | mining claims to divulge © 
“cumstances: the Board the results of: assays and. 
found ..that resort.to the . beneficiation tests there 
jury verdict approach.for ~~ was-no unfair-surprise at |: 
determining the amount the hearing when. the 
of the equitable adjust- - contestee failed to request 
--ment was warranted, a continuance after the 
since. the Government’s . evidence was: presented. 
_ , evidence respecting costs — The failure to. make such 
- was also not segregated = a request .constituted a 
— to specific claims._--_-- — 163 - waiver of the contestee’s — 
oo “8. “Where the Government was ~~ ~~ original objection.to pro- 
7 ‘found to. be responsible ceeding with the hearing | 
_. for an indeterminate por- - before he could examine _ 
. tion of a delay in having ‘all of the. Government’s 
utility poles relocated on reports: and information = 
a road construction job on the-claims_...----:-. | 682. 
~ and. information. having iL. The weight and credibility — : 
.-a direct bearing on the of evidence are matters | 
_ propriety. of. the amount | . .properly considered by an 
of liquidated. damages as- — . Administrative Law Judge 
.. sessed was either in the in the first. instance. His . 
» possession of the Govern- . findings, when in accord . 
. -ment or more accessible . with! the preponderance — 
..to it than it: was to the of the substantial and. 
appellant,. no attempt - and probative: evidence . 
should be:made to appor- + adduced, will not be 9 
disturbéd——---.225-—, 710 


; — mining 
recognizing community 
-.. property laws, the husband 
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RULES OF PRACTICE —Continued 
GOVERNMENT CONTESTS . 


; 1, Where the Secretary assumed _" 


| Page 


. jurisdiction of a- mining 


Claim contest by direct- 


, 7 ing that the Hearing Ex- 


-aminer forward a recom- 


mended decision directly 


to the Department level, 


_ the Secretary ‘was not 
bound by such directive 


to decide the case and it — 


was not a violation of due 


process to return the case 
_ to the Director of the 
‘Bureau of Land Manage- 


ment to render the initial 
decision under the then | 


prevailing adjudicative 
procedure_......------- 


2. Under the Department rules 


governing government 
contests against mining 
claims, a -contestee is 
required to answer within 
80 days after he is served 
with a copy of the contest 
complaint, and where he 
fails timely 
‘ answer to the allegations 
of the complaint, they 


28 


to file an 


will be taken as admitted © 


and the mining claim 
which is subject of the 


contest is properly de-. 


clared null and void with- 
out a hearing where one 
of the charges. in the 


complaint alleges no dis- 
covery of a. valuable » 


_ mineral deposit___- seeNe 


respect. to . 
claims in states 


_ represents the community 


interest of. himself. and — 


-- also ‘his wife, and as to 


such interest the wife is 
-_ considered to be-in. priv- 

ity with her husband, and 
where a government con- 


i | 155 
ts 3 “Community Property.” With. 
| unpatented 


notice — of | 


test is brought 


represented in said cause 


4 In| 


expressly 
thereto 2. s-s2sue ees ee 


a Government contest __ 
- against a mining claim. 
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‘GOVERNMENT -CONTESTS—Con.. Page 
against 

‘such an unpatented min- 
ing claim with only the | 

husband named in the 
contest . and... 
complaint, the wife is — 


as though she had been 
made a party = 


155 


where ‘the Government at 
has shown that the small: — 


_ market for dolomite use-- 
~ ful for metallurgical pul- | 
poses is being met by © 


-. more competitive. sources 


than. the claim, . the con-, 


testeethen has the burden 
of proof to show by a 
preponderance of the evi- 
dence that the dolomite 
could be marketed at a 


profit for such: purposes___ 


5. A mining claimant has. not 


6. Where the Government - ‘re- . 


on 


been denied. due. process 


when. his..claims are con- 
tested assertedly because 
a permit has been granted 
to a museum to perforin 
archaeological work-under 


the Antiquities Act, and 


where. there was - some 
prehearing newspaper 
publicity that the contest 


was being. instituted: but — 
the claimant does not 


show that there was any 


unfairness in. the contest. — 


proceeding itself___...-- 


“379° 


588. 


fused prior to. a hearing 


its contest against 3 
mining claims to divulge 
_ the resulis of assays and 


beneficiation tests. there = 


was no unfair surprise at 


the hearing when the - 
| contestee failed to: request. . 
a continuance after the 


_ | 
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GOVERNMENT CONTESTS—Con. 


evidence : was presented. 


a request constituted a 


before he could: examine 


all of ‘the Government’s 

reports and information 
on the claims___ ee ietactae 
; HEARINGS _ Pe - 

ares © A stipulation by a field site: | 
| _ itor at a hearing that the 

- statutory Tequisites for | 

~ the grant of a patent have 

been met does not pre- 


clude consideration in a 
further proceeding of any 


2 Although there is no right to 


(a 


a formal hearing on a pro- 


INDEX-DIGEST 


Page | 
The failure to make such | 


waiver of the contestee’s _ 
original objection to pro- 
. ceeding with the hearing 


- 682 - 


~ question vital to the de- 
termination of whether. the 
: requirements of the. law 


“have been met________- 43. 


test, against an omitted. - 


‘lands survey, the Board 
_ or Land Appeals may, in 
its discretion, order a 


hearing’ on the factual 


issues where warranted 

_ by the circumstances___. 

3. In a Departmental proceed- 
ing to determine ‘the 
validity of a mining 
_ claim, an evidentiary 
- hearing under the Admin- 
_ istrative Procedure Act 
is required only if there 
is a disputed determina- 
tive. question of fact; 


where the validity of a 


” Rights Restoration: Act 


397 


claim turns on the legal 
effect to be given to facts 
of record determining the 
status. of ‘the land when 
the claim was located no. 
hearing is required_.___ 
4A Under the- Mining | ‘Claiins 


of 1955, public land with~_ 


aes ‘a preliminary. permit 


599 | 
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issued by the Federal | 
Power Commission under 


‘Page 


the Federal Power Act is 


beneficiation | tests: there 


was no. unfair surprise at 
the hearing when the con- 
. testee failed to" request. : 
a continuance after the 
evidence was presented. 


The. failure to make such 
a request, constituted =) 


. waiver of the contestee’s 
| original. objection to. pro- 
ceeding with the’ hearing | 


not open to entry under 
the mining laws; a min- 

, ing claim located after 
the permit has issued is 

~ properly. declared void ab 

- initio without a hearing_- 

_ Where the Government re- 
fused prior to a hearing 
‘on. its contest against — 

~ ‘mining claims to divulge 
the results of assays and — 
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before be could examine | aie 


all, of ‘the Government’s | 
reports. ‘and information 


on the claims- ae nps---- 


6. Appellant’s. request for an 
opportunity | to ‘obtain 
 new.evidence for a further | 
 -hearing in.a. mining claim. 
contest. will be denied 
where there ‘has been no 
tender. of. proof which 


would tend to establish a 
valid discovery...--..-- 


SUPERVISORY AUTHORITY. OF 
SECRETARY 
1 Where the Secrétary assumed 
* jurisdiction of a mining 
claim contest’ by direct- 
ing that’ the Hearing Ex~ 
--aminer forward a recom- 
- mended decision directly 
“to the’ Department’ level, 
‘. the” ‘Secretary was not. 
~ bound by ‘such directive . 


to. decide the case and it 


Was not a. violation of due | 
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SECRETARY OF THE INTERIOR Page 
- SUPERVISORY AUTHORITY OF eee ee 


- process to return the case 
to the Director. of the 
_ Bureau of Land Manage- 
ment to render the initial 


_. decision. under the then 


_ admissions. against. in- 


Sa. , SECRETARY—Continued. _- ; Page |... 


terest by the.contractor — 
on the. question: of the. 


econtractor’s entitlement 


.-to further... compensation. : 
for dewatering difficulties ° 
se allegedly: _ resultig- from — 


. the erroneous staking. __ 


159 


* automatic~. 
: _ .provision: .of 30 US.C. 
. §.188 (1970) apply to the 
regular annual rental.pay- 
- ment,. the. necessity. for 
which a lessee :-had:-con-°: 
oenuous notice. caus pro- - 





and determine what lands 


“are public lands . and: to 
| extend or ts 
| Surveys - of public lands, <> 


correct _ the 


A. The Secretary of the Interior . - 
: is authorized, and is 
under a duty, to consider: 


397° 


prevailing adjudicative | ie 
procedure... 28 as necessary, to include 
| P: ci tae ane lands-omitted from earlier — 
| WITNESSES — | -Surveys_o- 02 t. 
_. 4d. Where, under a. contract for’ “STATE SELECTIONS ae 
: the construction of a dam me owt 
calling for excavation: of ‘1. A homestead application - 
a cutoff trench to sound must | be rejected. when — 
rock (shown on the plans ae at a. bee Wes the 
and specifications to be at : . pga ss = 7 = 
a depth-of 60 feet), the. ores ee rasa 
= Government ‘erroneously .. . - Management office shows i ee 
staked the depth ofthe prima facie-that the lands 
- trench’ before. rock was _ are embraced. in a state 
| ultimately reached -at 60 | _ selection application. and — 
"to feeb andthe éanieierik the. serial Tegister “sheet, 
nites ianed ou Shawnee referred to: on. the plat, 
ae Fs) aur x 
—. order to compensate the eee aa tentative a. 
- contractor, inter alia, for ee 1as ae hehe ame 
- the increased cost of de- “thes ee pene aaa 
watering the trench, the potas ane aang nore 
- that the:amount allowed. ie GENERALLY | ; 
was inadequate, answers A. eee iiended: that sie | 
- by an officer of the con- - automatic : termination 
- tractor to interrogatories . provision - of 30 UB.C. 2 
| propounded in a-lawsuit _ —§ 188 (1970). apply to.the ~ 
against. it by «the de- regular, annual. . rental 
' watering sub-subcontrac- _. payment, the. necessity. : 
tor arising out of this. _ for which a lessee had. — 
- awork, which refer to- the” continuous notice: and a 
_ failure and. inadequacy that. provision was. ‘not. 
-of the sub-subcontractor’s | - - intended to apply to: a 
7 dewatering — . equipment _ Case where a lessee had no 
.-and plan of dewatering : way of knowing that the 
are admissible as judicial obligation had accrued _ _- 


18 


2, Congress intended. that the’: 
termination, © 


(8380 INDEX-DIGEST 


: STATUTORY 3 - CONSTRUCTION— er 


- applicable to that state, 
~~ not. related: to its. former 


territorial government. 
_ Therefore sec. 11 of the 
Act of May 14, 1898, as 


_ amended, 16 U.S.C. § 615° 





3. The action or inaction of De- 


- partment employees can- 


not under the: doctrines 


_ of éstoppel-or laches bar 


the Secretary of the In- 


_ terior and his delegates — 


Alo 


CONSTRUCTION— . STATUTORY | 
~ Continued wig | Leh es Continued 3 : . 
. GENERALLY—Continued | - Page IMPLIED REPEALS—Continued | Page 
-'. - vision was not intended 7 (a) [formerly 48 U.S.C. a 
— to apply to a case where ear (1958) 1 i is still in ef- 
a lessee had no way of — fect, despite the existence - 
knowing that the obliga- | of the general timber au- 
7 tion had acerued______- a) ae  -thorization contained in 
are 3. The admission of Alaska into 30 U.S.C. § 601 (1970). 
oe _ the Union did not repeal ‘The latter Act is deemed 
‘the statutes particularly. to be inapplicable to ~' 
.. applicable to that state, — small sales ‘of. timber’ in’. 
not related to its former Alaska since its authority — 
territorial government. is limited to situations _ 
_ Therefore sec. 11 of the where the disposition of _ 
Act of May 14, 1898, as the timber “* * * is not. 
- amended, 16 U.S.C. § 615 | otherwise © expressly. au- 
- (a) formeriy 48. U.S.C. _ thorized by law__._..--- 
$421 (1958) is still in effect, SURVEYS: OF PUBLIC LANDS | 
‘despite the existence of. GENERALLY. | 
the general timber au- - 1. In determining: eae land is. | 
| thorization contained in conveyed under patents 
30 U.S.C. § 601. (1970). or grants of public land 
~The latter Act is sce - bordering on a meandered _ 
to be- inapplicable © body of water, the general 
small sales of timber . 3 ~ rule is that the :waterline 
- . Alaska since its. authority - ~- itself, not the» meander 
is limited to situations _ line, constitites the bound~- 
where the disposition of ary except where there 
_the timber “* * * ig not -- Is fraud or: ‘gross. error 
- otherwiee expressly au-- shown in. the survey of- 
thorized by law__-..:-.. 410 . the lines or‘ where the 
4, The Act of April 29, 1950, facts and circumstances 
requiring the filing of a disclose an intention to 
notice of location or a limit a grant or con- 
purchase application be- -veyance to the actual = 
- fore an occupant of a 7 traverse lines__-_~-~-~-- 397 
- trade and manufacturing 2. The Secretary of.the Interior 
site can be given credit ig authorized, and is un- 
for bis occupancy, ‘does ' der a duty, to consider _ 
not work an- unlawful and determine what lands: — 
forfeiture of an occupancy _ are public lands and to. 
fs WG ch os ae Ee Sc ce 636 extend or correct the 
IMPLIED REPEALS | eT ae _ surveys of public lands, 
Ly The admission of Alaska into | --as necessary, to include 
. the Union did not repeal — _ lands omitted from earlier 
the. statutes particularly SUPVOYS 255-6236 sialaiebeanal 
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Dal Continued 
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- SURVEYS OF PUBLIC LANDS—. | TIMBER SALES AND DISPOSALS— a 


Continued 
GENERALLY—Continned . Page 


from discharging their 


duty to determine if pub- 
lic lands have been omit- © 
ted from an original sur- 


_vey and to survey. those 
lands found to have been 


: | . omitted eR ne Serre aed Be 
» A Although there is no right to 


‘a formal hearing on a pro- 
test against an omitted 


oO7 | 


-lands-survey, the Board : 


of Land Appeals.may, in 


_its discretion, order a 


by the circumstances____ 


‘AUTHORITY TO MAKE 
1. The Secretary of. the. Tnterioz 


_ is authorized, and is under 


. determine what lands are 
_ public lands and_to -ex- 


tive procedures for: such 


, hearing on: the factual. 
' issues where warranted 
397 


-_ a duty, to consider and — 


_ sales, the general timber. 


_ regulations, based. upon 
80 U.S.C. § 601 (1970) 


. will be deemed not appli- | 


: cable... Sa Baca awe ane 


410 





the statutes particularly 


applicable to that state, 
not related to its former — 
territorial government. ~ 
- Therefore sec. 11.0f the 


2. The admission of Alasta’ into Page ? 
_. the Union did not repeal — nae 


Act of May 14, 1898, as | ! 


amended, 16U.S.C. §615 (a) 


[formerly 48 U.S.C. § 421 — 


despite the existence of 


to be inapplicable to 


. small sales of timber in 
-’ Alaska since its authority 
is limited: to ‘situations 
__ where the disposition of 
the timber ‘“* * * is not 
otherwise expressly au- 


5. A disclaimer. of ‘warranty of ae 
quantity ina BLM tim- . 
‘ber sale contract is not 


unconscionable pursuant 


-(1958)] is still in effect, 


’ the general timber au-. | 
 thorization contained in — 

* 80 U.S.C. § 601 (1970). 
‘The latter Act is deemed 


‘410° - 


'. tend or correct the. sur- ‘thorized by law. Ponte 
_ veys of public. lands, as. 3. A timber sale is a lump-sum 
_ necessary, . to. include sale where the purchase. 
lands. omitted from. ear- price is not contingent on 
lier.surveys.-----.-.-.- 897. ~ the volume of timber. to 
TIMBER SALES AND DISPOSALS ‘be recovered. Where a 
> A The Secretary: of the Interior - timber sale contract pro-_ 
me _ is authorized. under sec. vides for a lump-sum. 
_ 11 of the Act of May 14, - payment for removal. of 
. 1898, as amended, 16° all trees marked with 
UB.C. - § 615(a) (1970) | blue paint within a desig- 
- fformerly 48.U.S.C. § 421 nated area, liability for 
(1958)],. to promulgate “payment .may not be> 
. regulations governing adjusted to the volume 
small sales.of timber in of the timber SO desig- 
Alaska which provide for nated and sold_._..___- 
competitive bidding. How-. 4, Where the: BLM. timber sale | 
- ever, where regulations contract specifically dis- 
‘specifically provide for claims the warranty as to 
exclusively - noncompeti- volume, none arises. _._- 


. to § 2-302 of the Uniform — 
: Commercial. isos 
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WITHDRAWALS AND 


_ . RESERVATIONS © 


: GENERALLY : 
As x claimant’s occupancy of a 


| trade and manufacturing 
| site prior to a withdrawal | 
_ does 


not. establish a 
“valid existing right’’ ex- 


_ eepted by the withdrawal 
_. where credit for his occu- 

' . pancy prior to the with- 

drawal. cannot. be given 

under the Act of April 29, 

1950, 
~ ant did not file. a notice 
of location or. purchase 
_-Spplication prior to the 

. withdrawal -—-2sc— 


‘because the claim- 


POWER SITES 
1. Patents cannot convey what 


a Un der the Mining 


the law reserves, there- 
_ fore, patents issued after 
“the Federal Power Com- | 
- mnission had granted a 
| license for a transmission 


line ‘are subject to the 


reservation prescribed by 
- section 24 of the Federal 


Power Act regardless of 
whether or not the reser- 
vation was stated in the 


Claims 
Ri ghts Restoration Act 


_ of 1955, public land with- 


in: a preliminary permit 


issued by the Federal 
‘Power Commission under 
the Federal Power Act is 


not open to entry under 


the mining laws; a mining» 
Claim located after the. 
permit has issued is prop- 
erly. declared void ab 


initio without a hearing__ 


_ WORDS AND PHRASES . 


- “Community Property. 7 ‘With | 
‘respect. to 
mining claims. in states 
- recognizing © 


unpatented 


community 
property laws, the hus- 
band represents the com- 


; creed interest of. him- 
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self and also his wife, and 
as. to such interest. the 


_ wife is considered to be 
. in privity with her hus- 
band, and where a gov- 


ernment contest is 


~ brought: against such an 


unpatented mining claim 


with only the’ husband | 
-namedin the notice of 


contest .and complaint, 


the wife is represented in 
. said cause-as though she 
~ had been expressly made 


a, party thereto_.._--_. 


2. Dain: With regard to can- 
-cellation of an oil or. gas _ 


: Page. 


1 


lease, the terms “known | 


geologic structure’”’ 


32: 


gas’’ could be 


the presumptive produc- 


tivity referred to in the 


definition of known. geo- 


~ logic structure may be a | 
matter of expert opinion, 


whereas --- the’ « words 


 “known.to contain valu- — 
| ‘connote © 
matters of actual: fact. 43 


able. deposits”’ 


CFR = 3100.0-5 and 


. PANO RS Fie Bea ae = 
3. “Primary Term.’ An. oil and 
gas lease which has been 
_. extended and has vitality 
‘only by 
- inclusion in .a producing — 
- unit is 


reason of its 


not within its 


“primary . term’’’ within 


' the ambit -of. 30 USC. 

-§ 226-1(d) (1970) ._-2 

4. Beary Term’ in that con- 
3 ‘text includes all definite 
-- and finite. periods of ex- 


tension fixed by law. It 
does not include any 


period of time whose ter- 
’ mination.. depends’ upon 


the’ occurrence or non- 


occurrence of a contin- | 


‘and. 
“known to contain valu-- 
able deposits of oil or 
‘distin- 
~ guished on the basis that 


440 
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| gency, eg., the cessation Page | — one bid be. submitted Page 
or continuation of pro- before the authorized offi- | 
MUCHO oo sed cates Ce ae cer, but only that the = 
5. “Competitive Bidding.” Com=* | officer, by. due advertise- -— 
_ petitive bidding does not |. ment, give opportunity — 


require that more than ao for everyone to bid. - --- 596 : 


